He 








BuNGaL: PROPER, 





TRING: VYAVAsTITAS OR PRINOIPEER. DEDUCED: PROM. SANSKRIT BOOKS OF | : 


‘PARAMOUNT AUTHORUDY, VIZ. (a MELAKSHARA, VERASMUTROD ATA, VIVA> 
DAW -CHINTAMANT, | VYAVAWLARS ALUKIES R epIUKA, &G, WEP 
_ AULTORILIES AND + INTERPRETATIONS, ‘ROM. "CHOSE: BOOKS AND 
ODER. SOURCES, ANNOLATIONS PROM, THE PRINCIPLES AND: 
MENTS OF HINDU LAW, WC., ALSO. PRECEDENTS ORME 
PRIVY COUNCIL, TH LATE SUDDER AND SUPREMD 
COURTS, UE. PRESENTE HIGH COURTS. OF - CAL- 
“GUTTA, ALLAHABAD, BOMBAY AND MADRAS, 
“ALSO ADSIEED: HEGAT, OPINIONS, AND 
WESPONSA PRUDENLUSI. 




























BY. 


yAatA OMATRAN SARKAR VIDYA-BILUSILAN, ' 


ow ov min Caccurra Untvin nsity, TATY Tacone. Law -Proresson, Aurion 
Kwa Drarsts oy Mutraasrsnan Law, ov it Vy YAY STIL Danrana, : 
AND: OTEK AWonw, 









nwo VOuUPE 
Vou. I. : 


IN SO PARES, 





“eh Tot him (the King eatablish the Jaws of the 
Conynered nation, as declared én thedr books,” 


Manu, Cl 





i, ee 2080" 








CALCUTTA 


aye, cen ‘Bosr. &.Co,;- Santor Pros iM 
oy AND Ponnrsirey BY Sieg AU 







49, Tow: Basan: Sreuwy 
HOR. - 








ond ARB ba 


| 





aoe 


* PREFACE. 


RO - 


Lhe Smriti and its Origin —The Hindi law, according 
to the Tlindti belief, is of divine origin, being deriv- 
ed from the Vedas which ave revelations from Gop 
Apmicury, heard by Branmé and others,—whencee they 
are also called “ Srudi” (audition or what was head). — 
Braud, the self-existent, having extracted or prepared 
this law from the revealed ordinances or the Vedas, fully 
taught it to his grandson the first Manu, who again hay- 
ing remomborod all that taught the same to his sons 
Manfonz and other sages,* denominated “Lords of eroat- 
ed beings (Prajépatis). In consequence of being remem- 
bered by Manu and the rest, the Hindd law is term. 
ed (Smriti” (recollection or what svas remembered), as well 
as the “ Dharia-shdstra.” Thus Manu — 

“The roots of tha law are the whole Veda,” &e— 
Chapter ii, vachana or verse 6. 

Whatever law has been ordained for any porson by 
Manv, that law is fully declared in the Veda: for he was 
porfect in divine knowledge,”—Ited, v. 7. 

“By ‘Studi,’ or what was heard from ahove, is meant 
the Veda; and by ‘ Smriti, or what was rememboied from 

‘the beginning, the body of the law: thosc two must not bo 
}oppugned by heterodox arguments; since from those two 
‘proceeds the whole system of duties ”—Tbid. v. 10. 

«From that which is, the first cause, not the object 

of senso, existing every where i substance, not cxisting 





* Aunt, ANciIna, Panvsta, Punana, Knaiv, Paria, Vasinausa, Dun 
au, and Nauaba. 
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to our perceptions without beginning.or ‘end, was produced 
the divine malo, famed in all worlds, wnder the appella- 
tions of BraumMA.—Tlaving divided Ligdagrai substance, the 
mighty power became half male, nat fesemale, or nature 
active und pissive,-nnd from that. fomale he produced 
Virsa: Know mic, O most excellent of Brdhmanas, to be that “ 
person, whom the malo gower Virds, having performod 
austere devotion, produecd by himself, mo, the secondary 
framoyr of all this visible world. It,was I, who désixous of 
giving birth toa race of men, performed very difficult religi- 
ous dutics, and first produced ten Lords of created beings, . 
eminent in holiness: Manfour, Arn1, Anam, Ponasrya, 
Purawa, Kraru, PracnerA or Daxsua, Vasursuria, 
Burieu and Ndrapa: They, abundant in glory, produced 
seven other Manus, together with deities and the mansions 
of dcitios, and aharshis, or great Sages, unlimited in 
power.—Ile (Braumd,) having enacted this code of laws, 
himsolf taught it fully to mo in the beginning : afterwards, 
T taught it to Manfour aud the nine other holy sagos. his 
my son Buriev will repeat tho divine codo to you without 
omission; for that sago learned fiom me to recite tho 
wholo of it.’—Chap. I., vs. 11, 832—86, 68, 59, 

Lhe Smriti or Dharma shdslracomprisos three Réndas 
or Adhydyas (Books oy parts), the dchdra (ritual) which 
comprises rules for the observance of velivious xites and 
ceremonics, social and moral duties of the different castes ; 
the Vydeahara (civil aets and rules,) which embraces 
foronsic law ang. pra aclice 18 well as rules for private acts if 
and contests; ahd the Prdyashchitta (expiation,) tho! 
atonement or religious penally for sin. ; 

The Sages who wrote on the Dhaimu shistra, —ho} ; 
Dharma shdstra is to be sought primarily in the insti. j { 
tutes called Sanhidds of the holy sages, whose aytnilsant 
according to the list given by YAswvavaukya is twenty : fh 
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namely, 1 Mano, & Agnr (a', 8 Visunvs (b), 4 Arfra, 
7 5 Vhsnvavankyg’<(c),. 6 Usnand- (a), .7 Ancrd (e), 
| 8 Yama (f), 9-AvAStaarBA, 10 Samvarva, 11 KAryAvana, 

12 Varmasrart (gf, ‘18 Pardsuara (h), 14 VyAsa (i), 15 
i 26 Smanxia and 16 Lrxarra, 17 Daxgya (j), 18 Gourawa 
re (k), 19 SAvArara and 20 Vasutsu'ria(l).—Pandsmara, 
( whose name appears in the above list, enumerates also 
ae twenty select authors; but instead of Yana, VRimAspatt, 
and VyAsaj he gives 21 Kasnyapa, 22 GArava (m), and 


PGi .23 Pracnbré (n).—The Padma-puréna omitting the name 


‘ of Arrt which is found in JAsnyavantya’s list, completes 
F the number of thirty-six by adding 24 Maxrfour(o), 25 Pu- 


, LASTYA (p), Pracuwrd (n), 26 Buniav, 27 NAnapa (q), 


ONG ae Kasnyapa, 28 VisawAurers (t), 29 Devana (s), 80 
Risuva-sRinga (t), GAneya, 81 BoupuAvana, 32 Porrnt- 


oe 


os : 
oh (a) One of the ten lords of created boings, and father of Darrd-ornya, Dun- 
1 vAsdé and Sowa. 
: b) Not the Indian divinity, but an Aneto’ philosopher who bore that name. 
| c) Ciandson of Busiwdsitea, as deveribed in tho imtioduetion of his own 
Te inatitutes, 
\ ; (a) Ushand is anothor namo of Shukra, tho vogent of the planet Venus? ho 
MYO, Was grandson of Bimigu, 
1 | (9) Anatrd holds'a place among the ten lords of created beings, and_acecrd- 
id be Ong to the Bhdgavute became futher of Utethys and of Vurrtaseari in the reign 
\. Ps Ge “ho second Manu, 
ene) ey %) Brother of the seventh Manu and ruler of the world below, 
@ Regent of the plane Jupiter: he'has a place emoang legislators ; and was 
e ee v Anafrd according to one logand, but son of Dayana necording to another, 
“ys ‘andson of Vasqisizia. 


‘ 

kook 
P of Pandsuansy tnd the reputed author of the Purdénas. 

¥ ‘c history notices two personages of the name of Daksia ; ono son 


the other son of Pracunrd, it does not xppear cortain which of 


mislaLor. “ 
em dite celebrated fowndar of &.tational system of metaphysics and 


+ \ tf he 1g named in every list of legutators: although toxta ate cited in the 
oY fame of lus father Gorama, the son of U raritya, ee 
of (l) The preceptor of tho buerior gods, aud ony of the lords of created beings. 
to (m) The son of Ganraa, the astronomer, 
sl (n) Son of Pracniva-varttora and father of Daxaua, 
cap (0) Ono of the Iprds of created beings and father of Kasuyara, 
‘p) Father of Aqast.s. © 
DY * (q) Sons of Manu ; the former is also called tho son of Brausd. 
to 1).A gaye Among military men, who became a Lrahmana through his devotion, 
Hed (8) Son of VisuwAuirra, and grandfather of the evlebrated mamma 
A, PANiN1, but, according to another logend, great-grandson of Daxsua, * 
rn * (t) Son of Vipudvpaka, . 
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NASH, 33 JABAP,84 Sumanru, 35 PArasKarRA, 86 Louci«- 
sul, and 87 Korvmi—Rdm-krishne in his glossary to the 
Grijhya ov Grishya-sdira of PArasKkanra, mentions thirty- 
nino, of whom nine are not to be found in any of the 
above lists. ‘These (nine) are 388 Aant, 39 CUYAVANA, 
40 Cunkcaubya, 41 TArixananya, 42 Prrdmana, 48 Pra- 
vApari, 44 Bupua, 45 SAryAyna, and 46 Soma‘, 

There appear to have been some more legislators, name- 
ly, 47 Dnoumya, the priest of the Pdéadavas- and author 
of a commentary on the Yayurvedu, 48 Asuwackyana, who 
wrote on the details of religious acts and ceremonies, 
49 Arnuya, 50 Ourasanpuant, 61 BuarapwAsa, 52 Cum 
DAMBARA, 68 Darra, 54 Gozsnina, 55 Usranva-xnsirt, 
56 Jamapacni, 67 Kanwa, 53 KAéAnwa, 59 Karina, 60 
Enisundsing, 61 KAnsnnAstys, 62 Kuvsya, 68 Kovesya, 
64 Lourra, 65 MArkanprya, 66 Movpeanyva, 67 NA- 
cmikera, 68 Purama, 69 Pousmara-shvr, 70 SArAtyva, 
71 SAnavAvana, 72 SAnpityva, 73 Savya-vRarna, 74 Souna- 
ga, 76 Susiav1, 76 Varsya, 77 VAnsudvans, 78 VyAera, 
49 Vyhara-pAna, and 80 VAswa, 

Besides tho ahove, there were very likely some other 
sages who wrote on tho Dharma shdstra, and who may be 


“———~fliscovered (as said by Mossieurs West and Bubler) by 


a further search for MS. and moro accurate investigation of 
commentaries, compilations and digests, 

Several Sanhi/ds axe somotimes ascribed to ono of tho 
above named sages—his greater or abridged institutes ~ 
(Vrihat ov laghu), xnd his work when old (Vriddia), as! 


Vrihat Manu Sanhitd, Laghu Manw Sanhitd, and Vriddha iP 


Manu Sanhitd. 


m- —. on y 





& Profe sor Stenzter enumerates forty-six legislators, wha ave tho same as 
thoso meutioned in the lists of YAérnyavaixya, Pardsnana, Padha-purdéad, and 
did@arkrishne, aheady given, and he considers their Surhitds all to le extant,‘ 
having binuelf inct with quotations from all; oxcept from those of Agii,, 
Kuthumi, Budha, Shdiéyanu, and Soma : 
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By Pardsnana, author of one of the Sanhitds, (refer- 


‘ 
in ring to the Hindti division of the world into four ages,) 
a ave assigned, as appropriate to the A’rita-yuga, or first age, 


the institutes of Manv, to the Z'reté or second, the ordi- 
nances of Gourama, to the Dwépara or third, those of 
SHANKHA and Lixuira, and to the Kali or fourth, (tho 
present sinful or iron age as it is deomed,) his (Pard- 
SHARA’S) own ordinances. That distinction, however, does 
not scem ever to have been actually obsoryed,*the institutes 
of all "ind every one of the sages being respected 
as of equal authority next to those of Mant. 

Manu and his Institutes—The Manava dharma shds- 
tra is above all of them: it is regarded by us Hindvs as 
next in sanctity to our scriptures, tho Vedas, and is the 
oldest of the memorial laws. The author of the Manu. 

: sanhitd is that Manu, who is Stodyambhuva (sprung from 
; the Sel/-ewistent). ILe is the grandson of Brana and 
; the first of the seven Manus who governed tho world. It 
: was he who produced the holy sages and the rest, and was 
not only the oldest but also the greatest of tho law-givors 
after Brauad.t 


oa Masten 


ena * In fact, had Pardsrtana’s Smrvté alone been adopted ag the dharma shdstra 

of the presont age, it would not havo heen sufticiont for the prryoso ; masinach 

asthe Vyavahdia hdnde is entirely wanting in his institutes : So that x pro- 

/ “Sfessud commentary on thus Smriti (which will be hereafter noticed) is founded, in 
his respect, pon nothing belonging caclusively to Pardstara, beyond a verse 

i eatracted from the dehdra o1 the fitst 4dada purporting merely that the princes 
of the carth are in this age enjoined to conform to the cictates of justice’ Vide 


~ Str. H. L. Pref. pp. xii, xati, * 





4 + This is manifest from the verses of Aenu-sanhité already citod at pp. i & ti 
4 Dr, Max Miilor, at the conclusion of lus lotter to Mr. Moiley, says 1-16 ig 
a ‘ evident that the author of the metrical code of law spoaks of the old Manu as 
: | of a person different from himself, when he says (Ch. x, 9 63 :) ‘Not to lol, not 
to liv; not to steal, to keep the body clean and restrain the sonses ; this was tho 
Tahal law which Mixu proclumed amongst tho four castes?” And seeing Manu 
i spoken of in the third person he conjectures that the author of the wetiical cade 
ich Ménave dharma shéstrd was not the first of all the Manus ‘This must havo 
' ‘procecded from his not bearing in mind that tho Ins of Manu were tchearsed 
to the Aishis by Briav who of course montions Manu in tho third person; con- 
sequently it was quite consistent that this sage, after impating tho dictum of 
Manu as in the verse cited, should say : “this was the law which Mayy pro- 
ca among tho four castes.” Thus aenothor Manu is not tho author of the 
{ 
| 
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Besides the asual mattors troated of in a code of laws, 
the Laghu sanhitd of Manu, (which comprises in all 2,685 
shlokas or couplets, and is divided into twelve chapters,) 
comprehends a system of cosmogony, the doctrines of: 
metaphysics, precepts regulating tho conduct, rules for 
religious and ceremonial dutics, pious observances, and 
expiation, and abstinence, moral maxims, regulations 
concorning things political, military, and commercial, the 
doctrine of rewards and: punishments after death, and the 
transmigration of souls togothcr with the means of at- 
taining eternal beatitude.* 





codo speaking of tho old Manu aa a different person from himself, but it is 
Brrravu who does so. Besides, it was an ordinary custoin with tho anciont 
sages to yofer to themselves in the third person, (Vide Preface to Manu b: 
Sir William Jones, p. xiii.) And it will appear on reference to Manu Chapter 1, 
verses 88, 67, 58, 69,and 60 (ante, pp. 1& »,) that the fist Manu, who is Swdyam- 
bhuva, (sprung from the Sef-exisecnt,) learnt the law from Brawstd and taught it 
to the ton holy sages including Burrav, who, appointed by Manu to prounulgato 
his laws, repeuted the divine code to the /tiahis, 1b is usoreover asserted in the 
Preface to the Senkita of NAtapa, a son of the Swéyambiueu, that the same 
Manu having composed his code ina hundred thousand shlodas or couplets, 
arranged under twenty-four heads in a thousand chapters, delivered the work te 
Ndnana, the sage among gods, Thos there can be no doubt that the author of 
the erthaé sMunu sankité was tho first of all the Manus; and it appears from 
the above verses that Laghu Manu-sanhité which we sco was taught to, and re- 
hearsed by, Bariau. 

* Various dates have been sugyested by the Rurepean scholars who haya en- 
deavoured to ascortain the period of the composition of the code of Manu’s laws. 
Chezy wud Deslongchampes, (the latter of whom professes to have formed hia —- 
opinion fiom ap examination of the code itself) conceive that it was composed in 
tho J3th century previous to the Christian ora, Schlegel gives it as his decided 
and well considered opinion, ‘quod multorum annorua meditatto me docuit, that 
tho laws of Manu were promulgated in Lidia at least as carly as tho sovent! 
eontury bofore Alexander the Great, or about a thousand years before Christ 
Ho places the “amdyana of Vdrasfiicr at about tho samo dato, aud doubts whici, 
of them was the older, Elphifistono, wlo is inclined to attribute greal antiquily 
do the institutes of Manuon the ground of differeuce between the laws and’ 
manners theiein recorded and those of modern tines, and from the proportion 
of the chéuges which took place lefore ihe invasion of Alexander the Groat, 
infers that x considerable period had clupsed between the promulgation of tho ft 
code and the latter opech ; aud he fixes the probable datu of “Manu, to use his 
own words ‘very loosely’ somewhere about balf way between Alexander (in tho! 
fourth century before Christ,) and the Vedas (in the fourteenth.) Professory¢ 
Wilson thinks that the york of Manu, as we vow possess i, 1s not of go uncient! 
a dato as the Ramayana F ang that it was most probably composed about tha] 
ond of tho third or comniincement of the sveond conimry before Christ,  Sivl; 
Willian Jones's inference, founded on a consideration of tho style, is, however, | 
opposed to tho learned Professoy’s conclusion. Sir William says, and with, 
zeayon too; “the Sanskrit of the three Vedas, that of the Mérava arn 
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The other sages wrote Sunhitds on the same model, 

: and thoy allcited Mayv as their authority, whose Sanhied 

‘ must therefore be fairly considered to be the basis of all the 

text-books on the system of Hindi jurisprudence. ‘Tho 
Jaw of Manv was so much revered even by the sages that 

| no part of their codes was respected if it contradicted 

1 Manu. The sage Vrinasrari, now supposed to preside 

is. 





: shGsira, and that of the Purdnas (of which the Ranvtyana is one,) differ from cach 
other in pretty exact proportion to the Latin of Numa, from whose laws entire 
\ sentences aro preserved, that of Appias which we see in the fragmonts of tha 
' ~ twolve tables, and that of Cicero or of Lucietius, where he has not affected an 
obsolete style : if the several changes, therefore, of the Sanskrit and Latin took 

. place, aa wo,may fairly assume, in times very nearly proportional, the Vedas 
must haye been written about thice hundred years before these institutes and 

© about six hundred years before the Purdnas.” Ife then remarks: “the dialect 
of Manu is evon observed in many passages to resemble that of the Vedas, 

| particularly ina departure frota the more modern grarumatical forma, whence it 
must at first yiew seomn very probable that tho laws now brought to hght were 
considerably older than those of Solon or even of Lycurgns, although the pro- 
mulgation of them hofore they wore reduced to writing might have been coeyal 
i with the first monarchies established in Asia.” Upon such and other grounds he 
i fixes the date of the actual text at abont the year 128) before Christ, ‘Thus 
\ these opinions as to the date of the institutes of Mano, being founced nob on 
‘ any historical or positive prose, bat more conjecture, are, as might have beon 
(' expected, contradictory and quite inconclusive, Now if the sage Nérapa bo 
} holieved, ho asserts in the Profane to his law tract, that Manu, having composed 
, > the laws of Baad in a undred thousand shlodas or couplets, arranged undor 
i twenty-four heads in a thougand chaptors, delivered tho worl to him (Ndnapa, 


* the sage among gods) who abridged it for the use of mankind in twelve thousand 
i verses, and gaye thom to the son of Barigo named Su-mart, who, for the groater 
! ease of the human race, reduced thom to four thousand. Teneo it appears that 


the Vrihat {larye) Manu-snnhité was composed hy Mayu himself, "lhe abridged 
metrical code of Many-sandite in question, appears also from the text of the very 
worle 10 have been cbmposed during Manu’s tite, (as will be known from the 
verses 58, 69, and 60, already cited at p. i.) Lt remains to determine the epoch of 
*Nanu’s existence. This, in the absence of other evidence, should be believed to 


be the same as stated in the Menu-sanhitd before uy, that ix, he flourished in the 


begioning of tho world, being progenitor of the iaces human and divine~—Sce 
ante pages i & ii. 


ame ‘ Sir William Jones, after saying ‘we cannot but admit that Minos, Mueues, or 
"7 * +S Mneuis have only icek terminations, but that the crude noun is composed of 
j + the same radical letters both in Grook and Sanskrit’ ;—— andl leaving others to des 
aa , termine whether our Afenus (or Menu in the nominative, tho soy of Brus, 





\ . ‘4 * gs 
% \ wag the samo personage with Afinos the son of Jupiter and the legislator of the 


' Gretans (who also is supposed to bo tho same with Muecis spoken of as the first 
i lawgiver receiving his laws from the chief Mgyplian deity Hermes, and Afenes 
4 ,{ the first king of the Egyptians) remarks : “ dra-shekoh was persuaded, and not 
“\ without sound reason, that tho first (| ddima) Masu of tho Brdédmanas could be 

. ? no othor person than the progenitor of :nankind, ta whom Jews, Christians, and 

4 Musulmaus unite in giving the nama of deen,” 

'X ‘Phe learned writer further remarks ~The namo of Manu (like W/enes, mens, 
‘and ménd,) is clearly derived from the root (aan or) me to understand, wud it 

" Tsignifics, as all the Pundits ngroe, ‘intelligent,’ purticularly in the doctrines of 





\ 
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over the planct* Jupiter, says in his law tract, that ‘Maxu 


: held the first rank among Icgislators, becauso he had ox- 
; pressed in his code the whole sense of the Vede; that no 
4 code was approved, which contradicted Manu ; that other 


| *  shdstras and treatises on grammar or logic retained splen- 
_ dor so long only as Manu, who taught the way to just 
wealth, to vivtgg, and to final happiness, was not scen in 
competition with them. Vv4sa too, tho son of Pardswara ' 
before mentioned, has decided, that the Veda with its 
‘i Angas ox the six compositions deduced from it, the reveal- 
‘ * ed system of medicine, the Purdnas or sacred histories, 
and the code of Manu, were four works of supremeé author- 
ity, which ought never to be shaken by arguments meroly 
on human, Above all Mayv is highly honored by name in 
/ the Veda itself whore it is declared that ‘what Manu pro- 
nounced was a medicine for the soul.’ 
The Sanhitds of other sages.-The following is a concise 
description of the Savhitds written by several of tho other 
5 sages (rishis ). ; 


\ ‘oats ia an 


‘ the Vedas, which the composer of our Dharma shdstra must have studied yory 
H 
} 
7 








diligently, since great numbers of its texls changed only in a few syllables Cov 
the sake of tho measure, are interspersed throughout the work. A spirit of sube 
lime devotion, of benevolence to mankind, and of amiable tormlerness to senti- 
ent creatures pervades the whole work ; tho stylo of it has a certain austere 
majesty that sounds Jike tho language of legislation and exforls respectful awe 5 
the setitiments of Tntepeondace on all beings but God, and harsh antonitions 


2 
i even to kings, are tiuly noble ; and the panogprics on the Gayetei, tho mother 
: fas- it ix called) of the Medes, prove the author to have advurcd (nol tho visite 
jem material san, but) that divine incomparable greater light, (to uso the words of 


; the most venerable text of Indian Scripture) which ilhnnives all, delights all, 
x from which all proceed, to which all must return, and which along ean cradicate 
‘ (not our visual orgaus merely, but) our souly and our intellects.” 

‘4 Mr. Motley, the author of the Analytical Digest, who in his introduction bo 
u the Iindé@ law has cited tho observations of the Sanserit scholars of Europa, 
makes this conchiding remark :—“ whatever may bo the exnet poriod at which 
the Mdnave dharma shdstra was composed or collected, it is undorbtedly of 
very great antiquity, aud is anineutly worthy of the attention of the scholar, 
iN whether on acecunt of its classical beauty ; and proviny as ibaloes thab, even at ft, 

the remote epoch of itg composition, the Hinds had attuined 10 a high dogres of f,, 










* 


iy civilization, or whether ‘We regard it.as held to be a divine revelatiun, and conse» ty 
{ quently the chief guide of moralMand religious duties, by nearly of a huncdeod 
\ millions of beings.’—Morley’s Digest, Vol, I. Introd. p. excvii. 
‘ Tho other Sauserit scholaps too of Hurepe do not, and cannot, deny Uaat Ue 
A Sanhitd of Manv ig the most anciont or the first work of law. i 
“t ¥ | 
a. 
. & 
iv i 
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AtRI vomposed a remarkable law treatise in verse, 
which is still extant. 

Visunu ig the author of an exccllent law troatise, 
which is for the most part in verso. Uf4ntra wrote a 
treatise in prose. Metrical abridgmenis of both these 
works are also extant. ; 

YAINAVALKYA appears, from thie iM sotion to hig 
own institutes, to have dclivered his precopts 10 an audience 
of ancient philosophers assombled in the proyinco of 
Mithila. The institutes of YAsnavaurya are second in 
importance to Manv, and have been arranged in three 
books : viz. A’chdra, Vyavahdra, and Prdyaschitta hdndas 
containing one thousand and twenty-threo couplets.* 

Usank (crude torm Usanas) composed his institutes 
in verso, and thero is an abridgment of the same. 

Awernd (crude form Anernas) wrote a short treatise 
coutaining seventy-two couplots. 

Yaua composed a short treatise containing one 
hundred couplets. 

Aragtama was the author of a law treatise in proso, 
which is extant as woll as an abridgment of it in verso. 


, 
re 


Tho metrical abvidginent only of the institutes of 
*Saarvanra is ‘found in this country. 











‘4 * Tho ago of this codo caunot be fixed with any certainty, but it is of 
~ considerable antiquily, as indoot + proved hy passtges from it being found on 
}inseriplions in every part of India. dated in the tonth and eleventh conturies 
aficr Christ, “To have been so widely diffused,” says Professor Wilson, “and to 

, ‘havo thon attained a goneral character as an authovity, a considerable time mst 
shave elapsed; and the work must dato, therefore, long prior to those ins- 
"eviptions.” In addition to this, passages from YAInyavatkya are found ia the 

' Paacha-tantra, which will throw tho dato of tho composition of his work at least 

> ps fav buck as the fifth contury, and it is probable ovon dink it may havo origi- 
nated at a much inore remote period, It seeygg, however, that it is not carlioy 
than tho accond contury of tho Chritian era, Bitico Professor Wilson supposes tha 
Iname of a certain Juni, Venahe, which name is found in YAsnyavankya’s 
‘institutes, oviginatod about that time—Morley’s Jatraduction to the IHindi 

* (Law, pp xi, xi, oh , 
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KArvdvawa is the author of a clear and almost fall 
treatise on law, and also wrote on grammar and other 
subjects, 

An abridgment of the institutes, if not the eode at 
large, of Vuruaspart, is extant. 

The treatise of Pandstana, which consists of the dchdra 
and prdyaschitta kdndas, is extant. 

VvAsa is the repuicd author of the Purdnas: he is 
also the author of some works more immediately connected 
with the law. 

Sanka. and Lixnrva are tho joint authors of a work 
in prose, which has beon abridged in verso; their soparate 
treatises respectively in prose and poctry are also extant. 

Daksra composed a short law treatise in vorse which 
is in existence. 

Govrama is the author of an elegant treatiso although 
texts are cited in tho name of his father Gorama, the gon 
of Urata. . 

SAvivavs is tho author of a treatise on penanco and 
expiation, of which an abridgment in verso is extant, 

Vasiisirma is tho last of twenty logislators named hy 
VArnavarrya : his clegant work in prose is intermixed 
with verse. 

Of tho Sanhitd of NArava only ono Chapter on Civil. 
and Criminal Jaw is in existence. 

The Sanhitds of the sagos Nos. 21, 26, 28, 29, 31, 48, 
44, 48, 51, 56, 64, 72 and 74, (of which somo are 
in prose, some in verse, and some partly in prose and 
partly in verso) aro in oxistenco. But of the Sanhilds of 
most of the other sages only some vachanas or {oxts aro 
found cited and quoted in the commentaries, compilations 
and digests. 

Jollections of Smritis, or oxtracts froin them, such as 
the Chaturvigsati, Shat-irinsat, (oxtracts from 24 and 86 
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Suites), Kokila and Saptarshi Smritiss are said to be 
extant, 

The works of the sages do not treat of every subject 
as the institutes of Manu do ; and it is the opinion of the 
Pandits that the entire work of none of the sages, with 
tho exception of Manu, has come down to the present 
times. I, as it now exists, is incomplete. 

Commentarics.—There are glosses and commentaries on 
some of tho principal institutes, which last, but for them, 
would bave been very imperfectly understood, nay some 
parts thereof would have beon given up as unmeaning, or 
obsolete. Various glosses on the institutes of Mano are said 
to have heen written by the munis or holy sages, whose 
treatises were estcomoed as next to tho institutes them- 
solyes. Theso, except that of Budgunt, do not appear to 
be"extant. Among the modern commentaries, that *~ 


Mepndrruy, son of Vira-swinf Buarra, ‘which having | 


been partly lost, has been comploted hy other hands at the 
court of Manana-rdta, a prince of Digh, that by Gopmpa- 
nAss, and that by Duaranf-puara were in great repute 
until the appearance of Kuntica Buarra’s commentary, 
which has preference over the other glosses, being consi- 
dored by the pandits to be tho shortest and yet the 
clearest and most useful.” The glosses of Manu denomi- 
nated thedddhuvt by SudyanAcnArya and the Nanda- 


rdja-krit by Nanpa- rsa appear to be known among the . 


Mahvattas, and the former to be of general authority 
especially in the Carnatic. ‘The commontary denominated 
Monwartha-chandrikd appoars also to ho a work of cele- 





# At length appeared,” says Sie William Jonos, “Kvrntica Buarra, 
aBidimana of Bengal, who, attor a paintul comso of study and the collation of 
numerous manuscripts, produced a work, of which it may, perhaps, be said very 
truly, that ils is the shortest yet the most heinous, the‘least ontentations yet tho 
mont leaned, ihe deepest yot tho most agreeable commentary eter composed on any 


author, anciont o modem, uropean or Asiatic.” 
, s 
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brity.” Another commentary on Manu called tho dina 
dhenw appears to exist and is cited by Sri-dhardehdrya 
in his Smriti-sdre. 

An excellent commentary on the institutes of Visrnv, 
entitled tho Voitjoyanté was writton by Nanna Panpira, 
who is alse the author of a commentary on tho institutes 
of PanAstiana, 

Tho copious gloss of Apardria of the royal house of 
Silara is supposed to be the most ancient commentary on 
the institutes of YAswavaurya, and accordingly carlier 
than the moro celebrated commentary on the institutes of 
that sego,—the Midhshard of Visn&nusuwana, A com- 
\ mentary on YAsnavanwya was also written by Drva- 

Bopita, and the one writlen by Bismwa-rura is often cited 
in the Digests. 

The Dipa-kalitd by Sutua p4ui, which is likewiso a 
commentary .on YAsnavauicya, is in deserved roputo 
with the Bengal school.+ 

Tho Ahtikshard of ViaxAnisuwans or Virndna Yoat, 
a celebrated asectic, alough professedly a commentary 
on the institutes of YAsnavanaya, isin fuet a genoral 
and exbollent digest. By citing the other legislators and 

\ writors as authority for his explanation of YAsrwavauicya’s 
text which ho professes-totHostiite, aud expounding their 
texis_in-tho progress of bis werk, aud ab ihe same timo 

i reconciling the seeming discrepancies, if any, belweon 
them, and tho text of his author, and thus establishing 
his own opinion, Visndvasiwana has surpassod all those 


writers of commentaries which partake of the nature and 
* 





* his work was used by Monsieur Deslongehamps m tho prepaation of hts. 
edition of tho ubstitutes of Manu, and in bis opynon it thin many instances 
miore precipe and clear than the gloss of Kupnuxa Biarra, 


t Snvta-rint was a native of Afithild, ho resided at Sahuria in Bengal, and 
wiote also @ ticatise on penance and eapiation, which is in great repute with both 
schools.—Coleb. Dig Piel. p xviin 
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combine the utility of regular digests with their original 
character a8 commentaries. ” 

Kuiiika Buarra, the celebrated author of the come 
mentary on tho Munava dharma shdstra, wrote also a gloss 
on the text of Yama, brother of the 7th Manu, : 

The text book of Govrama was commentog, apon by 
Tana-parrdondny a, : 

The Vanand-risya, by Varapd-RAsa, is a general 
digest, but it may be placed among the commentaries, 
since it is principally framed on the institutes of NArapa, 
Itisa work of authority in the Southern schools and 
especially in the Drdvida country. 

The Mddhavtya, or Uddhavya, though a commentary 
on the A’chdra and Prdyaschitts kdndas of the institutes of 
Paridsuara, is in fact an exccllent digest and is of great 
authority in the southern part of India.t 

Necessity for a Digest.—The doctrines of the holy 
sages do not, however, agree in all respects; nay, on certain 
points, they differ even from those of Manv himself; but 
it is not optional with us to reject any of them, for Manu 
enjoins: ‘When there aro two sacred texts apparenily 
inconsistent, both are hold to be law; for both ara pro- 
nounced by the wise to bo valid and reconcilable ;” and 





¥ This commentator was @ residint of Drdwda, and is famous for his other 
compositions: his work, in which ho occasionally quotes other srtes, 3a called 
Ahtédshard, md must not be confounded with ViswAxusmwara's troatisa of tho 


Same NG. 


+ This wok was composed by Vipyfvarva SwAast, the ominontly learned 
minister of the founder of Vadydragar a, who living in the fourteonth contmy, may bo 
consideed to have beon, as it were, the Jawgiver of the last Hindn dynasty, Of 
tho fist and third kdnedas of this coleliated worl, to which the author pavo the 
name of his brother MAnmhvAcrArva, the basis is the text of Paudstara, but as 
has been alrendy eaplained, haviog for the secondggnothing of that Smite to 
proceed upon, it beeamo in fact, though not in name, a general digest of all tho 
legal authotilies prevalent at tho tite in the southern pat of India. Howovor 
this may detiact in some degice fiom its value as being founded in truth upon no 
partiouler text, the general fame of the author 1 60 great, resting a4 it dogs, ngt 
upon this work alone, but upon others also, particularly on his consmentary upon 
the Vedas; that among Ins moto ardent admirers, he ia held to have beon an inoar- 
nation of Sieva.— Str I. L. Prof, pp. xv, xvi. 
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the same is the>case, says the. commentator Kunmina 
Burra with tho toxts of the holy sages. Undor such cir- 
cumstances reconciliation of the contradictions and discre- 
pancics was the only remedy left. Ifonéo aroso tho neces- 
sity of acomplote digest, which, aftor harmonising the 
conflicting authorities, might lay down the rules to be 
followed in practico. 

Digests —Sevornl digests have for that purposo boon 
composed by lawyers of different parts of India. And 
sinco the use of digests, the institutes of the sages aro not 
regarded as themselves of final authority, which is to bo 
sought in the conclusions and decisions of the authors of 
the several digests and the commentarics partaking of tho 
nature of digests, with referonce, however, to tho schoola 
to which they respectively belong (and which will be 
prosently noticed).* Evon tho instituics of Manu, the 
foundation of the body of Tlindd law, are in modern 
times looked upon as a work to be revered rather than to 
be implicitly followed. 

Tho digests in general contain toxts taken from tha 
sanhitds, with occasional comments thoroupon and pas- 
sages reconciling their apparent contradictions in  (nlil- 
mont of tho precept of tho great lawgiver, Manu. ‘Thoy, 
moreover, contain frequent citationa from other digests for 


the—purpose of correcting or confuting their decisions or 


corroborating their own. Occasionally toxts of the Sra 
or Vedas and Purdnas ave quoted as authorilios, Tho Sruti 
is rospected as tho highest authority, and the Purdaas as 
next to Snr iti, which itsolf is next to tho Sruti, In 
forming pips and giving decisions the authors of 
the digests o ten “havi had recourse to tho following gone- 








* And opinions on points } of law ns current in a partioular school aro given by tho 
pandits or Inwyera oither in the language of the author of a local digest (if snited 
for the purpose,) or in their own, which, however, must harmoniso the expositions 
of ono of tho local digests implicitly followed as anthority, and, in sithor COBO, 
toxls of sages, if thorebo any, corroborative of those opinions and oxpositions. 
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ral maxims and texts: “A principle of Itw establised in 
onc instance should be extended to othor cases also, pro- 
vided there be no impediment.” “ Between rules general 
and special, the special is to prevail.” “If there bo a 
contradiction betweon a Sruté and a Smritd, the former is 
to be followed in preference to the latier ; but if there be 
no such contradiction, the Smriti should be acted upon 
by the virtuous just as the Vedas" (JABAt1). “Should 
there be a contradiction betwoon a Srati, and a Smriti, the 
former must be followed without consideration of any 
matter” (Bhabishya Purdna). ‘ Wherever contradictions 
exist between Srudi, Smriti and Purdna, there the Srutiis 
to be preferred ; but whore a contradiction exists between a 
Smriti and a Purdna, there the Smriti is to be adopted in 
preference” (Vy4sa). “If two texts (of Rishis) differ, 
reason (or that which it best supports) must in practice 
prevail” (YAINAVALEYA). 

The schools of lav.—~The various digests have not, how- 
over, troated of all parts of the Dharma shdstra, nor have 
they arrived at the same conclusion. The variations in the 
doctrines of the digests have led to tho formation of the 
different schools, Tho digests, with reference to the dis- 
crepancics existing among them, may be said to be of five 
classos, each of which has been adopted ag an authority in 
somo particular part of India, and thus havo been formed 
the five schools or divisions of Hindi law. These schools 
are—‘ tho Gouriyu or Bengal, tho Benaves, tho Mithila,* 





“ Tho Aftthdd school is that of ancient Tirhoot (Zoirabhu 
Vrihat Vishnu purdna, the houndanes and area of tho df 
spocified a4 follows,;:— From tho viver Koushiht to Gs ‘i ngth (of the 
country) 18 said to be twonty four Pojunas, (about ) aud from tho 
streams of the Ganges to the forests of the Z/ imnalayity she breadth of the country 
is said to be sixteon Vojanas (about 128 milos.)” ence Afithilg contains part 
of Purnca, part of Bhagulpore, part of Monghyr, part of Sarun, and the whole 
of modorn Zirhoor, -latcly subdivided into the districts of Tirhoot and Dur- 
pbhunga. Sco the map of AMhild, which is x&tached to the translation of tho 
Vivdda-chintd-mant, by Baboo Prosunno Coomar Tagore, and which oxactly 
corresponds with the above dosciiption ; seo also this part of, {ho Sanskrit profico, 
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the Mahdrdohtva (Mahratta), and the Drdvida.* The 
original Smritis are of course common to all the schools, 
but they have cach given tho preference to the doctrines 
inculcaied #4 partitular digests ; and the text of the sages 
niust be nsed in tho samo senso as expounded in the parti- 
cular digeats adopted in cach of the schools, Of theso five 
schools, we may be said to be the principal,—the Benares 
and Bengal; the other three being in most respects as- 
similated to the Benares school. 


The books preferentially used in each school.—'Thoe 
Mitdhsharé of VisnAnusawara is the chief guide of the 
Benares school, and one of the chief guides of the Mi- 
thildé, Dlahratta and Drdvida schools, and is ono of the 
greatest, and, indeed, if we tako into consideration the 
extent of its influence, the greatest of all the Hindu 
law authorities, “for it is received,” as Mr. Colebrooke 
observes, “in all the schools of Hindd law from Benares to 
the southorn oxtremity of tho Poninsula of India, as tho 
chiof ground-work of the doctrincs which thoy follow, and 
as an authority from which they rarely dissent.” ho 
law books usod in the diffurent provinces, oxcopt Bengal, 
agree in genorally referring to the authority of tho ALidh- 
shard, in frequently appealing to its toxts, and in raroly, 


* Tho ancient Drdvida comprised five countrios, (wi2.), Andhra, Kamdtaka, 
Goozerat, Malhuatta, and Drdvide (poper), which woro called “ Lunoha 
Dravida? ov five Drévidas aa it is manifest from the following texts ~~ 


KR 
cat: quent, TAA STAMT | AwErsT Kft erat, 
bay dy 
wea arfast wan aulere a ATE, ATCT TIS AeA | wT 
atfaat ay faeg-xfaqu-atiaa |” : 


The modern Di dvida or theDrdvida school is the whole of the Southam portion 
of tho Penmsula of India, andis divided into thive districts; Drdvide (pro- 
perly so callod), Karndtala ; and Andra (properly Andhta).—Drduida propor ia 
tho country where the Tamil language is spoken, and which occupies tho extreme 
south of the Peninsula. Tho Aerngiuka country is that in which the Kamdiaka 
language is now spoken, The third distiict is tho Andra whore tho Vilinga or 
Teligu is now the spoken language, For tho boundaries of cach of these districts 
800 Movley’s Introduction to Hindd law apponded to his Analestic Digost yol, I, 
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and at the samo time modestly, dissenting from its doc- 
irines on particular points.* That dissent consists in incul- 
cating cortain doctrines not contained in, nor sanctioned 
by, the Mitdkshard ; and the adoption #f sone of those 
doctrines and tho use of the books inculeating such doe 
trines distinguish each of the minor schools from that of 
Benares. The JMitdékshard must, therefore, ba considercd 
as the main authority for all the schools of law, with the 


sole excoption of that of Bengal. Tho other works, which - 


concurrently with the Middkshard ave preferentially res- 
pocted in the Benares school, are tho Vira-mitroduya,} the 
Parisurdina-mddhava, the Vyavahdra-mddhava, the com- 
mentarics on the Mtdhshard by Visuwasuwara Buarrat 





Tas time in which VisyAnnsuwana wrote the Mitdkshardé is not 
precisely ascortaincd, but, according to Colebrooke its antiquity exceeds five 
hundred, and falls short of a thousand, yeas, The Pandits, however, Lava 
reagons to say that Visndnesmwara was the Primo Ministor of the mighty 
Emperor Vixnastprya, and that ho afterwards becamo an ascetic, whon ho 
composed this great work. 


+ The Vira-diitrodoya was composed by Mirra Misra by tho dirootion of 
Rajah Vira Sinha, whence tho bool: is styled “ Véra-aitrodoya.” The ago of this 
work appears to be Jess than four hundred years ; as Racuu-waNpAna, tho author 
of the Suiritd-cattwa, wha flourished, in Nadea about four hundred years aga, 
has been cited therein. Tho objeot of Mirra Misra’s writing this work appears 
to havo beon with a wew to re-establish, or confirm tho dovtrines of the Mitdisharé 
or of tha Benares school, many of which wero refuted by Jintta-véhana, who 
was sappoted by Racuu-waNpana and the other writers of the Longal school ; 
but, Mires Mysra, reasoning on the arguments of Jimvea-vAuans and tho rost 
with great acenracy, has generally refuted their doctrinos and confirmed those of 
hig master, ViowAncsiwara.  |"tra-metrodoya is the work of a great logicim and 
may be regarded as a oinniote Digest of tho Dharma shastra of the Benmos 
school, in which tho author has generally expounded tho donbtful passages and 
supplied (he deficiencies of the JMééddshkard, and expressed what was left thovain 
to implication; so that the subjoined dicéa of the Privy Counvil may be said 
to be justly applicable to this elaborate Digost of tho Dhurme shastru:—Tho 
Vira-migrodoya, which by My. Colelnovke aud others ig,statad to be a tiealiso of 
high authority at Benares, is propoily receivable as attr exposition of what may 
have been loft doubttl by the Alééedshard, and is declaratory of the law of the 
Benares School.”— Vide Precedents, pp, 622 and 626,627, 





t Visuwesuwara Buvrra’s ‘commentary, entitled the Subodhint, explains 
the select passages only,—passages which could not ho well understood without 
-osplanation, : 


- 


— 


well 
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and BAvAw Brarra,* the Nirnaya-sindhu,t and the Vivd- | ae 
da-tdndavat and other works of KAMALAKARA, J 
Tho leading authorities of Mithild are the Vivdda- i 
ratndkara,§ and Viedda-chintdmani.|| The Vivdda-chandra | 
by Laxsuuf or LaxsursA Davi is likewise much respect- ( i 
ed in that schoolf Tho works, which concurrently with i 
the abovo aro of great weight in Dithild, are the troatise 
on inheritance by Srikardchdrya, the Madana-pdrydia,** Ea 
the Smriti-sdra or at full length Smrilyartha-sdra by Sri- : 
dhardchdrya, the Smvriti-sdra ov Smriti-samuchyaya, by 
Harindthopddhydya, and the Dwoita-parishishta by Ke- 
shava Misia. " 





* This commentary which is commonly called ‘Balam-bhatta-tth@ was writton 
by a lady —Laxsunf-pisf, whonco it is styled Lakshint-oydkhyéna, She 
took the nom de plume of Balam-bhatia ; and gave a full intorpretation of tho 
Aitasharé and also the widest nterpotation to ovary term of the teat, the original 
of the Afidisha d. 


+ See post, page six. Noto f 


t Tho Pivdda-téndava is a book on civil and criminal Jaws according to the 
doctiines of the Mitékshad. Its author, KastanAana, has bosides this and tho 
Nirnoya-sindhu written several woriks—the shidra-kamalakia a, Shduti-samald- 
kara, Dénahumatdhaia, Prdyashehitta-Lamatdhara, tho Stddhdnta-tatiwa« 
viveha-sindha, elo, In the closmg verso of hos Nv noyu-sindha, the suthor stitos 
that, that work was finishod in the year 1668 of  Vrdraniteditya, ov 1612 0, 3, 


§ Vivdda-raindkura wos compilod unndor the xuporintondonco of Cran. 
pESTIWARA, tho minister of Tara Sina Deva, king of Mithila, CranpmsrwaRra 
himself is also the roputed author of some law iracts, Tho Vyavahdra- 
vainékara, compiled under the superintendence of the sano ministor, is also : 
of great arthority m Afthild. 


This work was composed by VAciaspart Misra, who was also tho author 
of soveral other works, namely, the Vyavehk@ a-chintamani, &o. commonly cited 
by tho namo of Misara ; these also ave of groat authority in Mithité. Mr. Cole. 
brooke said ;—~f No more than ten or twelve generations havo passed since ho 
flourished at Semoul in Tirhoot.—~ Vide Colob. Dig. Prof, p. xv. | 


| This loarned lady set tho uame of her nephow Afiserw Jfsra to all hor 
compositions on law and philosophy, and took the titles of her works from the 
thon roigning prince Chranpra Sinita, grandson of Mana Sinuta Duva,—Zbid, 


*# Dhis treatise was composed by Vistwisuwand Brats, tho above 
named commentator of the Ahtdshard, and iy named in honor of Mapanas 
PALA, # prinec of the J&t race who reigned at Adshtha-nagare or Digh, and who YW 
is apparently tho same who gavo tho tille to the Madana-vinada dated in tho 16th 
contury of the Sambat Mia (Coleb. Dig, prof. avii, & Dd. bhd. pref xi.) Sir 
‘William Macnaghten says the author of this work was ‘Madanopadhyaya’ This 
work chicfly treata of dohdra and ayavahara handa, and aleo provails in tho 
Mahratta country. ‘ 
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In the Mahratta school (or in the province of 
Bombay) preforence is given to the Vyavahara-maythha* 
the Wernoya-sindhu,t the Tlemddri,t the Vyavahdra- 
houstubha, Sanskdra-koustubha and Dharma-sindhu.§ 

The works of paramount authority in the Drdvida 
school (that is in the territories of Madras &c.) ave tho 
Mddhaviya, the Smriti-chandrikd|| ond the Saraswatt- 
vildsa. 

Those are the law treatises followed “in preference by 
tho last three schools on account of their adopting certain 
especial doctrines which are inculcated hy those books 
but have no place in tho JMitdkshard, which in all other 
points is respected as the main authority of all those 
schools of law. In Urissa too, which is now eonnected 





* This is the sixth of tho twelve trentises by Nfr-ranzoa. all bearing tho 
same title “daytkha,” and the whole is designated collectively tho ‘Bhagavanta- 
‘skava? ‘ho othor eleven treatises of this author treat of icligious duties, rules 


eT conduct, expiation, &e. 


f This work was written by Kamalédara Bhatia Kasht-kare in the sixteenth 
century of the Cristian era. It treats principally of dehdra and prdyaschitte 
touching incidentally only on questions of o logal natuie. The work in question 
ig of considerable authority at Benares, as well as amongst the Mahrattas, 


* By Homddré Bhatta Mashi-kara, This is a work of antiquity: it contains 
twolve divisions and treats of all subjects and is respected in many of tho schools, 
Vopa-deva, author of thecolebrated Grammar © Mugdha-vodha,' is said to bo also 
Fhe author of this great work (ZZemadr..) 


“ § The Sanskéra-koustubha by ANaNTA-prvA, tho Dharma-sindhw by Kasht= 
ndtha which principally treats on Gchéra and Prdyashchitte kéndas of the Dharma- 
shdstra oocupy an equal position respecting roligious ceromonies and penances. ‘I he 
are, more frequently consulted by tho Mahratta Shastits than tho Afayikha which 
yofor to the same subject. Of tho threo, tho Nirnoya-sindhu is fold in the 
gvontest esteem. 


|| By Devénunda Bhatta, “This excollent treatise on judicatme is of great 
and paramount authority in the countries ocoupied by the Nind@ nations of 
Drévidu Tolanga, amd “Karndtu, whabiting the greatest part of tho Peninsula 
or Dekhin," Note by Colebrooke appended to his proface lo the Daya-bhaga, p. iv. 


{] This is a general digost atiributed to Pratdpa-rudra Deva Mahd-rdja, ono 
of the princes of the Kakatya family, who established themselves to the noth of the 
Krishna whore thoy fixed their seat of government, which aftor extending itgelf by 
conqnost became the second empire to the southward. ‘Lhe second comprehends, 
as it does, tho territories now belonging to Llyderabad, the Nerthern Cicar, @ 
considerable portion of tho Carnatic, and generally speaking, the wholo of the 
countries of which the Zoilungé is at present the spoken languago, This worl 
probably composed y his direction, became tho standard law book of bis domi- 
niona.—See Stra, H. L. Pref pp. xvi, Xie 
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with the provirfee of Bongal, the Mitdhshard is of para- 
mount authority, with which the works also of Scmbhe-~ 
kara Bdjpei and Udaya-kara Bdjpet aro reccived there. 
Bengal Proper has alone taken for its chiof and supreme 
guide in matters of inherifanee* the Diyu-bhiga of o fat 
ra-vAnana,! which on almost every disputed point is 
opposed to the Midhshard, This eclebrated tz ea 
forms apart of pis digest termed “ the Dharmeraina, 
The arguments by which he establishes his own opinions 
aro treated with great ability ; quotations from his work, 
or references to it, have been made by all the authors of 
~——~the law tracts current in Bengal. -‘ho other works of 
great authority in Bengal aro the Ddya-datiwa, tho Su- 
bodhint, Which is a commentary on tho Ddya-bhdge ly Sré- 
krishna Tarkdlankdra, ad tho Déya-krama-sangraha, &e. 
Theso are the five classes of law books, which are 
soverally rospected by the fivo schools or divisions. It 
must not, however, be inferred that cach of theso classes 
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\ * Tt js indeed in this branoh of tho law that one would find a great ditiorened in 
doctrine. , ; 
oof Jindra-viitana is anid (o havo reigned on tho us ane s Sey GaN, 
is probably the sumo with gim¥ra-Krro, 0 prince of (ho rao of Sidra w 
1 ae tapes and is cmettionod in an anewnt and and he-téreigeeriplion 
found at Salsct, (Vide Asiatic Rescarchos, vol. i. pp. 357 ey iY },yllenoo of bs, 
$ Mr, Mortey, in his oeupitalation gives te poli, CIANDDSIEWAbYh=— 
preferentially uscd in cach of tho schools of If Tracts, Tho Yuasy bis nouns 
Bengal School —- Diary Mlonco OFAN saw pe 
‘ . rue eh te) Ddya-bhdga-and ils commentarion 
by wrewsina Lerauunkdra and Srindth Ackdi jya Chard-mant, Diyechvranae 
peers sungraha, Snuiti-tatiwa, (its) Déya-taltwa, Vivddds RUBEN Vloddasdrdvnuou, 
- and Vivddu-bhangérnava. 
. IH. Mithilé School:—Viedda-vatadkara, Vivdda-chintdnant, Mitddshuré Vya- 
3 vahdra-chintdmani, Dwoita-parishishta, Vividde chundra, Smrité-sdra or Suu iti» 
1 samuohohaye, and Modanu-pdrydta, 
‘ UL Kenares School -—sAetdhshard, . Vir-mitrodaya, Midhavtya, Vhoddae 
téndava and Nh naya-sindhi, 
oe IV. dMahdnishira elwol i—Maythha, Midhshurd, Nirnaya-sindhu, Lemidri, 
Soarité-houstubla, and Médheviya. 
V. Dravida School :— 
\ Drdwide Division ;~Mitdkshard, Mddhaviya, Saranwati-vilddu and Varadds 
rdjyd. 
re nttake Division s-~Addhaviya, Mitdkshard, Saraswati-nildse, 
Andra Division :—Jitdkshard Médhuviya, Smriti-chand thd, wid Saraswattn 
14 wilds, 
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Pass PREFACE. xxi 
of law treatises is reSpected solely by a particular school,and 
not at all by tho other schools ; tho fact is, that cach is of 
paramount or leading authority with a particular school, 
and at the same timo is on genoral and uncontradicted points 
respected as authority in the other schools, though of 
course in subordination to that which is preforontially 
used by them sevorally. A class of law tsacts, which is 
of paramount authority with ono school, may also be re- 
garded as of authority in another school on points regarding 
which no rules are prescribed in the books preferentially 
used in that school.* 

Of tho treatises on adoption, tho Dattaka-mimdnsdt of 
Nawnpa Panprrs, author of the Voijoyanti and the Prati. 
tdkshard, and the Dattaka-chandrikadt by DrvAnanpa 





* Thus in Strange’s Work onIlinda law, which is principally designed for tho 
Mahratta and Dravida schools, works of paramount authority in Bongal havo 
beon cited on the general points and also on points not touched upon in tho 
law tracta chiefly used in those schools. In tho first of the above two casey tho 
Bengal authorities are regarded ag secondary to, or correborative of, the autho- 
rities of thoso schools, while in tho second onso tho authorities of the Bengal 
school must bo regarded as unquestionable authorities also in the said schools by 
reason of having supplied the doficioncy in the law tracts adopted by thon. It 
will also bo found from tho second volumo of Sir William Maonaghton’s work 
on Hindu Inv, which is composed of precedents or admitted Jaw opinions, that 
the Pandits have on general or uncontradicted points indiscriminately cited tho 
authorities of any school, though tha cases in which they gavo their opinions 
appertained to a particular province ; and that in the cases of ono country they 
have cited tho authorities of another provinces or school whencver on points 
at isauo they found no rules, prescriptive or probibitory, in the law tracts of tho 
former provinco or school. 3 

See also Precedents page 281. 


+ sir, Suthorland concludes his remarka upon tho Datiakamimdnsd by 
sayin , that ‘it is on the whole compiled with ability and minuto attention to 
the subject, and seems not unworthy of tho celebrity it has attained,’ 


* tf The Dattaka-chandrika is a conciso treatise on adoption and is supposed 
to bo the basis of Naypa Panprta’s more elaborate work. Many of the Pandits 
of Bengal athibulo this work to tho lube /aghumant Vulyd-bhashana, 
spiritual advisor of the Adjé of Nuddea and a distinguished Pandit who tlou- 
rishall in the lattor part of Jagan-ndthe’s life, and is said to have assisted Mr, 
Colebrooke in the preparation of Jug translation of the Diya bhdga and Miték- 
sharé, Qno of the grounds of attributing tho work to him is, that by putting 
together consecutively the first letter of tho first and third lines and the last 
letter of the second and fourth lines of the last verse of tho book the nanze 
§ Rughu-man? is formed, The verse in question rans thus ;~ 


“cigar sige emeaefiar wy | 
watcar ufadat: cfgat wat are: |” 


‘ 
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Buavrta, author 6f the Smriti-chandrihd (ante, p. xix,) are 
the most esteemed : thoy are almost equally respected all 
over India, the Jaw of adoption not exhibiting much con- 
ict of doctrinos between the several schools, although 
some difference of opinion may be observed amongst tho 
individual writors. Jt must be vemarked, however, as an 
important distinction, that where thoy diffor, tho doctrine 
of tho Dattaka-chandriké is adhered to in Bongal and by 
the Southern jurists, while the Dattaka-mimdasd is held 
to be an infallible guide in the provinces of Mithila and 
Benarcs. In addition to these two treatises, thore aro the 
Datta-mimdnsé by VipvAnanya Swhut, the Datta-chand- 
vika by Ganes-prva BAsput, the Datta-dipaka by VyAs- 
AouanyA, tho Dattaka-koustubha by NAcast Buarra, tho 
Dattaka-bhdshana by Krisuna Misra, the Dattaka-tilaka 
by Buava-pnva Buoarra and tho Dattaha-siddhdnta- 
munjart by RAmA xnisuna, the Dattaku Didhiti and the 
Dattaka-Koumudi, which are goncral digests of tho law of 
adoption, but thoy do not appear to bo frequontly used or 
cited by tho lawyors. Thero is another Woatise on adop- 
tion callod the Datiuka-néimnaya, which is a compilation of 
a celebrated Pandit of the namo of Sri-whina Buarva 
of Mithil4., This work was translated by Ms, Blacquiore, 
put the translation hag nol boen published.* 


——~.An excellont commentary on tho Dattakamimansad 


and Dattaka-chandrikd has beon recently writton and 
published by Bharat-chandra Shiromani, a colebratod 
lawyer, and ex-professor of ILindt law in the Goverment 
Sanskrit College. 

Bosides the above, there exist sovoeral other common. 
aries and digests on various subjects. Those are tho 
A’chdrya-chandriké by Sni-whenhomdnya, son of Sri. 





* Sco Preface to tho Considerations on Mind Law, p, xiii, 


° 
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Kaphcudrva, both celebrated lawyers’ of the Mithild 
school;— the Vyavahdra-kald of Buava-puva Buarta,author 
ofthe rituals much consulted in Bengal ;—the Brdhmana 
sarvaswa, Nydyu-sarvaswa, Pandita-sr vaswa and the other 
treatises by HanAvoupma,* which are chiefly cited in the 
Bongal digests ;—the Kalpa-tare by Laxsuuf-puara, who 
also composed a treatise on the administration of justice 
by command of Govinda- Chandra, a king of Kdshé sprung 
from the Vdstava race of Kdyasthas ;—the Govinddrnava, 
composéd under the superintendence of the same prince 
by Nara-stnaA, who was the son of Rim-cuanpra, the 
Grammarian and Philosopher ;—the Parasu-rdma-pratdpda, 
a general digest composed by order of Sabdjt-pratdpa, 
Edjé of the Eastern Telinga country, about five hundred 
years ago. The Vyavahdra-shwthdra by Nkcast Buara ; 
the Madana-ratna by Mapana Sinua, an ancient work of 
notoriety treating of the dehdra, vyavahdra and prdyash= 
chitta ;t—tho A’chdrdka a work principally on dehdra and 
eyavahdra by Suaykana Buarra KAsut-rara;—the Dyota, 
a general digest written moro than a century ago by Joca 
Buarra KAsuf-xara ;—the Dinakara-udyota, a work on 
dehdva and vyavahdra by Vistrwa-rntrea RAmars Joga 
Buarva KAsut-xara ;—and the Prithibt chandroda, which 
also is a general digest. Most of these works are not now 
in use, but their texts are cited in many of the current 
digests and commentaries. The work of Jirunpriva is 
cited in the DMitdhshard, Ddya-bhdga, and other books, 
i 


* This great Pandit was the spiritual guido of Lalsmana Sena, a 1.enowned 
snatch, who gave bis name to an e1a of which upwards of seven hundred 
Jers have expned. Llaldéyudha was a descendant im the fifteonth, degieo of 
Bhaité NéaGyana, wthor of the Vent-sankdia, (w celebrated drama,) and one of 
the five Vedantists who were brought from Kunouy by RAsA A‘pisunra, and whose 
descendants are almost all the Larhz and Bévrendid bréhmanas of the Sénddlya 
goteé in Bengal 


+ This wok is often cited and its doctiine adopted in the .Vydudidrae 
maythha the chief guide of the Mahatta school, . 


. 
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And the works of Du ingsnwana,* Bana-nupa, Visitwa- 

- pupa, Hant-nans, Mundin Misra, and’ many others are 
occasionally referrod to in the Vivdda-bhangdrnava and 
some other digests. 

Three digests have,been written in Sanskrit sinco the 
establishment of the British empire in India. The first of 
these is tho Vivdddrnava-setut compiled at the request of 
Mr. Warren Ilastings. This work was proposed as carly 
as tho 18th of March 1773, at the opening of the Court 
of Sudder Dewanny Adawlué in Bengal.’ In tho follow-,__ 
ing year a translation of the work was mado by Mr.;. 
QMalhead and published under tho title of “A Cedo of ; 

, Gentu Laws.” This work, however, was disapproved off 

aie translation condemned, by Sir William Jones Lor 

{ f veasons{t set out in his lotter to tho Chiof Governmont of 

4 India, in which he strongly recommended tho enforce- 

; mont of the Hindt law and tho compilation of a bettor 











t * Pudrosmwara ia said to bo tho samo ay Raja Bhoje. Vide Colob, Diy. pref. 

» page xi, 
\ + This work was compiled by sovoral Pandits, of whom Jagan-ndtha, withor 
of tho Digost translated by My, Golebrooke, was one. 


\, {IL (says the Iemnod judgo alluding to tho work in quostion) by no 
\ means obviates the diMcultios bofors stated, nor suporsedos the necorstty or tho 

oxpedionco ab loast of a moro ample ropository of Lindt Jaws, spooinlly on 
tho twelve difforent contracts to which Ulpidn has givon speoiflo vamos, anil on 
all tho others, which, though not spocifically named, mo rodacible to four yenoral 
heads, ‘Cha lost mentioned work is ontitled the Vivédtirnava-sule, and eunsists, 
liko the Roman digost, of authentic toxts with the names of thei several 
authors rogulaly prefixed to them, and oaplained where an exphumdtion 4 
voyusite, in short notes takon fom commontaries of high authority, Th is as 
far ng it goes, a very esccllont work; but though it appour oatremaly diftuse 
on aubjoots tathor curios Uhau usoful, and though tho chapter on inhorlance 
bo copious and exact, yot another important branch of jurisprudence, hogy of 
contracts, is very succinctly ond superficially discussed, and boats an incolfsidore 


RS ep os 


os 


j able proportion to the rest of the work. But whatover bo the merit af tha 
t orginal, the translation of it has no authority, and isof no othot une than to 
} suggest inquitios on tho many dark passages which wa find m ib, praporly 
, “speaking, indeed, wo cannot call it a translation ; for though My, Tfalbead pov. 
, formed his part with fidehty, yot iho Porsian intorprotor bad suppliod lun 
} only with a loose injudicions epitome of the origin&l Seasdied, mm which abstract 
“4 miuny ossontial passages are omitted.” Myr, Colebrooke, by quoting tho above 
’ yemark in his profuce to the Digost, and not making any obgorvition upon 1b 
4 cithor in that book ov in any of his works or opinions, sooms to have aoquivseod, 

4 \, in tho judgment prononuced upon it by Sir Wilkam Jones, 
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se, The sentiments: expressed in tht paper are truly * a 


worthy of him. “Nothing (he says) could be more: 


obviously just than to determine private contests accord- 
ing to those laws, which the parties themselves had ever 
considered as the rules of their conduct and engagements 
in civil life; nor could any thing be wiser than, by a 


legislative act, to assure the ZTindé and Mussulman subjects 


of Great Britain, that the private laws, which they sover- 
ally hold sacred, and a violation of which they would have 
thought the most grievous oppression, should not be 


‘“Keuperseded by a new system, of which they could have 


“no knowledge, and which they must have considered as 


imposed on them by a spirit of rigour and intolerance.* 
So far the principle of decision betwecn the native parties 
in a cause appears perfectly clear; but the difficulty lies 
(as in.most other cases) in the appiication of the principle 
to practice; for the Hindé and Mussulman laws are lock- 
ed up for the most part in two very difficult languages, 
Sanskrit, and Arabic, which few Europeans will ever learn, 





* Again, at the conclusion of his preface to Manu, that eminent judge 16- 
marks: “whatever opmion in shot may be formed of Muyv and his laws, 
in a country happily enlightened by sound philosophy and the only true revel- 
ation, it must M8 remembered that those lays are actually revered as the words 
of tho most High by nations of great importance to the political and commercial 
interests of Europe, and gprticulntly by many millions of Ihndtt subjects, whose 
well directed industry Would add tu gely to the tvealth of Biitain, and who ask 
no mote in return than protection for thew persons aud places of abode, justice 
in their temporal concerns, indulgence to the prejudices of their old religion, 
and the benefits of those laws, which they have been taught to believe sacred, 
and which alone they can possibly comprehend.” 

Sir Francis Macnaghten too remarks: “The right of ITindtis to have their 
contests decided by their own laws, has been established by the legislatme of 
Great Britain; and, I most cordially concur in the sentiments which “have been 
expressed by Sip William Jones upon this subject” “As to the /indés, T havo 
not a predilection for the tenets of any of theit schools, ov for the doctiipes of 
any of thei: scholiasts, in particular. Such as their law is, they havo a right to 
an administration of it, among the parties themselves, ‘lo deprive them of 
this right against their will, or without their desive, would be rigorous in a 
civil, and into*ant in a religious poiht of view ;for their laws and their reli- 
gion are so blended together that we cannot disturb the one without doing 
yiolenee to the other. Their own is the ouly law to be administered to them, 
“Givo thom uot any laws but their own 5 yet under a pretext of dealing those 
out let us not aybject the poople to wrong.’—-Cons, IL, 1, Prof, pp: v, vi * 
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* ‘because neither af them leads to any advantage in onli 
ly pursuits ; and if we give judgment only from the opi- 

*. nions of the native lawyers and scholars, we can never 

‘. be sure that wo have not been deceived by them. It 
would be absurd ‘and unjust to pass an indiscriminate 
censure ona considerable body of men; but my oxpori- 

\-ence justifios me in declaring, that I could not.with an 
easy conscience concur’ in a decision merely ona written 
opinion of native lawyers, in any cause in which they 
would have the remotest interest in misleading the court: 

- nor, how vigilant soever we might be, would it be very 
difficult for them to mislead us, fora single obscure text, 
explained by themselves, might be quoted as express 
authority, though perhaps in the very book, from which it 
was selected, it might be differently explained, and intro- 
duced only for the purpose of being exploded. The ob- - 

__ vious remedy for this evil had occurred to mo before T left 
England, where I had communicated my sentiments to 
some friends in Parliament, and on the bench in Wost- 
minster Tall, of whose discornmont. I had the highest 
opinion ; and those sentiments I proposo to unfold in this 
letter with as much brevity as the magnitude of the sub- 
ject will admit, If wo hada complote digest of Zlindd ° 

‘and Hahomedan laws, after the model of Justinian’s 

4 inestimable’ Pandects, compiled by the most learn- - 
‘od of the native lawyers with an -accurato vorbal 

onattranslation of it into English ; and if copics of tho work 
sere reposited in the proper offices of the Sudder Dewan- 

“ong Adawlut and’ the Supreme Court, that they might 

Susevoccasionally be consulted as a standard of justice, we 

ii ' should rarely be ata loss for principles at least and rules 

_. of law applicable to the cases before us and should never 

~. perhaps be led astray by the Pandits or Moulavts, who would 
hardly venime to imposo on us when thoir imposition 
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. And the result of this proposition, so gladly accepted by. 


Mithild, and the latter by Jagan-ndtha Larka- panchdnansy 
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might be so easily detected... It vould not be unworth; 
. a British Government to give the natives of these Ind.) 
provinces a permanent: security for the due administrati |<: 
of justice among them, similar to thatsvhich Justini | 
gave to his Greek and Roman subjects; but.our compil< 
tion would require far less labour and might be comple? 
with fay greater exactness in as short atime; since’ 
would be confined to the laws of contracts and inher | 
ances, which are of the thost extensive use in private life: | 
and to which the legislature has limited the decisions of the 
Supreme Court in causes between native parties.” he 4 
letter from which this,extract is taken, is. dated the 19th ] 
of March, 1788. ue 


On the same date, the then Governor General, “Mais! He 
quis Cornwallis, with the concurrence of the Mémber 
of Council, accepted the offerin terms honorable to the; | 
pr oposér and expressive of the most liberal sentiments. | 
“The object of your proposition (they say) being to pyo- / 
mote due administration of justico, it becomes interesting “| 
to humanity ; and it is deserving of our peculiar attentiog 
as being intended to inerease and secure\‘ho happiness! 
of the numerous subjects of the company’s: provinces.” }! 






















the Governor Géneral in Council, was the composition of / 
the Vivdda-sdrdruava, and the Vivdda-bhangdrnava 2 tye 
former was written by Sarvoru Lrivedi, a lawyer ae 


and both by the direction of Sir William Jones, who himsdt!'9§ 


had undertaken a translation of the latter work togethd:p! 
with av introductory discourse for which he had prepares ats 
ample materials,* when the hand of death anrteled hisooa 


n 





* Soe his last anniversary discourse as President of the Asintio Soviet 
vol, iv, p. 176, 
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mee Yours. Although it must be a matter of regret that the 
dblic lost, by his prematuro death, a translation from his 

. on of a digest compiled under his direction, yot it must be 
‘*knowledged that the scholar selected by Sir John Shore, 
ae succeeding Governor Goncral, for comploting* a 
“. anslation of this digest was ono who seems to hayo do- 
‘ oted much more time and attention to the study of our 
_ literature and law, and than whom no one has as yot been 
“able to make a moro faithful avtl completo translation of 
‘a law tract in Sanskrit, or to give a better exposition of 
‘ott law. The translation of tho Vivdda-bhangdrnava or 
} Jagan-natha’s Digest is commonly known as ‘ Colebrooke’s 
Is, Digest.’ This digost treats in full of the topics of con- 
* tracts and inhoritance as required by Sir William Jones, 
\whe author” of the work was ono of the greatest Pandits 
jand also ono of the most ingenious logicians then. in Bon- 
“gal; but instead of reconciling contradictions or making 

} \ anomalics consistont, he has, in many instances, attenpled 
to display his proficioncy in logic and promptitude in 
‘*gubtlo ingenuity, and has thus rendered tho work an un- 
wate guide for a reader not already well versed in the law. 
, Such reader will often find in it soveral discordant doo- 
trines on one and the samo point, and will be at a loss to 
know which to follow; and if he follow* whatever doctrine 
“ue finds at the first sight, without knowing what doctrine 
yecorded on the samo point at another pago, ho will 
iothaps do wrong ; for there may bo in another place of 
“he samo book another doctrine, perhaps the just one, and 
he former may have been founded only on subtle ingonu- 
ity. Ile will moreover sce that in one place doubts aro 
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' * Because the versio of many texts cited in the work come from the pen 
of Sir William <bones, most of the laws quoted from Maxvu being found iu hia 

.  Srnnslation of tho A/daava-dharmu-shdatra, and other toxts having been alroady 
translated by him when perusing the preceding digest, the } 
Wide Qoleb, Dig, Pref. p. xviii. 
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ingeniously ‘thrown upon established doétrincs and pry 
ciples laid down by unquestionable authorities, and 

another he will find a corroboration of the same doctrir 
and principles. He will very often find no decision on, , 
point, but only the discordant opinions of several author { 
of the Bengal, Mithilé and Benares schools. Under sud { 
circumstances he alone who knows the established doctrine “ 
of the different schools can safely mako use of the work; { 
It is for tlte above and #bher reasons that unfavourable 
opinions havo been expressed by those European scholars 
who have written on the Hindt Jaw.* * 


\ 





* The opinion of Mr. Wenry Colebrooke is as follows: ‘In the preface to 
the translation of the Digest 1 hinted an opinion unfavourable to the arrangement 
of it as it has been executed by the native compiler. I have been confirmed 
in that opinion of the compilation, since its publication ; and iudéed the author's” 
method of discussing together the discordant opinions mauntained by the lawyers. 
of the several schools, without distinguishing in an intelligible manner which, 
of them ig the received doctrine of each schovl, but on the contra Jeaving it 
uncertain whether any of the opinions stated by him do actually prevail, or 
which doctrine mast now be considered to be in foree and which obsolete, reu- ‘ 
ders his work of little utility to persons conversant with the law, and of still- 
Jess sei vice to those who are not versed in Indian jurisprudence ; especintly to the 
English reader, for whose use, through the medium of translation, the work waa, _ 
particularly intended,” —Preface to the Daya-bhaga, pp. ii, tii. 

“1s consiats,” says Sir Vhomas Strange, “Jike the Roman Digest, of texte,’ 
collected from the works of authority extant in tho Sanskrit lauguage only,) . 
having the names of their several authors prefixed, together with an ample ~ , 
commentary by the compiler founded for the most part npon the former onese 
That its arrangement was not, on its first appearauce, sutisfuctory to the Jearned, 
and that the commentary abounds with frivolous disquistions as welfas with the 4 
discordant opinions of different achools, not always sutliciently distinguished, 


yeats upon the beat authority, that of the learued translator ; by whom its utility, 


for the purpose for which it was planned, is well nigh disclaimed, It is long,  — 
therefore, since it was characterised, not unhappily, as ‘the best law Look for 
counsel and the worst for a judge’ Bub in whatever degree, Jugun-ndtha! 
Digest may have fallen in estimation, ara book to be used with advantage #—? 
our courts, and especially in those to the southward, it remains a ming, 
juvidical leaining, throwing light upon every question on which it treats, wh'S 
ever attention it may require in extracting i.’—Str. I. L. Vol. i. pp. xvii —xiz 

The anthor of the Considerationson the Hindt Liaw remarks :— ‘he p '; 
of Sir William Jones may have been excellent, Bit the execution of it feby, 
the share of Jagan-ndtha, He hins given, us the contents of all books indisy | 
nately. ‘Dhat the should have reconciled contradictions or made anon 
consistent, waa not to be expected ; Mit we are often the worse for his soph 
and seldom the better for his reasoning. Ilis incessant attempts to dy 
proficiency in logic and promptitude in subti 
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ity, he might have spared wi 
regiet to his readers.”“—Cons. U1, L. Pref. p. vit, ‘ A 
The author of the Summary of the Laws and customs of the Boy, 
remarks :-—" Tho Digest of Jagan-ndtha transiated by Mr Colebrooke, alt} nae 
other suljects are occasionally adverted 10, is nominally confined 1o the moog 


as 
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ae PREFACE. 


7 1 The texts of the works adopted in the sovoral schools, 
ing cited and commented upon in tho Vrudda-bhangdr- 
twa this book is occasionally used as an authority by the 
tvyors of the other schools. * 





1 , 
\itracts and successions; and the frequent occurrence of jaiing texts and 
scure commentatics forms a gical objection to itasa work of particular re- 
renee.” —Jbid, Prof. p. ve i 
1T concur, however, with Mr, Morley in the opinion that“ Notwithstanding 
fe unfavourable opinions of the’ Vivdda-bhangdrnava, pronounced by its 
Jarned tianslator and others, there is noapubt bat that it contains an inimenso 
ass of most valuable information, more especially on the law of contracts, and 
il be found eminently useful by those who will take tho trouble of familinris- 
ig themselves with the author's style and method of arrangement.” 
M® Thomas Strange and Sir William Macnaghten, whose worka abound with 
‘eferences to quotationa from the Digest, and many of whose principles are 
» founded therenpon, aie shiking proofs of the usefulnes of the work in this 
~veapect. The leaned Trauslator too has written several of his remarks nid 
opinions on the authority of that Digest 1t is only diflicult, as already 
wemarked, for a person not conversant with the law, to derive benelit from 
it; and in fact to him it would be an unsafe guide. 


», # Myr, Colebrooke, however, in his letter to Sir Thomas Stange saya :—" Wo 
Nave not here tho same veneration for him when he speaks in his own name 
ov steps beyond the strict limits of a compiler’s duly; ax his doctrines, 
which are commonly taken ftom the Bongal school, or sometimes originate with 
himself, difler very “hequeny from the authorities which heretofore provailed 

; n tho south of than, Tam sory that the Southern Pundits should have heen 

\ thus furnished with means of adopting, in thoir answers, whatever doctimoe may 
‘ PHappon to be best accommodated to the bids they muy have conttactod ; and T 
should regret that Jegan-néthe'a authority should supersede that of tho much 

‘ible authors of the dlidhshard, Smvriti-chandrihé aud Madhaviye” Wath ane 
deforerco do that eminent acholur, it nay be remarked thal it tho Southern 
Vandits used an opinion originating with Jagan-ndtha himsolf tnd not foundoil 
apon, or consistent with, an unquestionable anthority, notwithstanding that tho 
Mitéhsharé sand tho other authorities expressed a different doctrime on the same 
roint, then their opinion would indeed be objectionable ; but if thoy cited a passigo 

\ “trom Jagan-ndthe’s Digest because they did not find a law on the smno point in tho 
books proferably used in their schools, or beenuse they font in Jegun-ndtha’s 
Digest an expositign better worded, and not contradicted by the focal authorities, 
ho leaned gertieman ought vot to havo been sory for ibs inasmuch ashe 
self has done the same in many of his remarks, on tho opinions of the Sou- 

Yin Lundits, published in the second volume of Strange’s wak on the (Mii 
. Sir William Macnaghten too, though he iu one place considers tho Vioddda- 

agdrnave ase Neugal authority, has founded many of hia general principles 
jn Lhe texts contained in the said Digest. Let the second volume of lus worl: on 

/ yly 4 Law also be opensdand it will be found that many aydeasthds relative to 
the other provinces have been founded by the Panes on tho authorily 

tty. gen-natha’s Digest, and these vydvasthds of theirs have been approved of 
! wublished by the learned gentlemanshimsclf as corrovt and accurate. Bo- 
Py where Jugan-ndtha, citing the anthorities of one school, dtawsa conclusion 
be giteonsistent with its doctrines, ov where he gives an exposition as being tho 
branst? OF a cet tain achool, and that exposition is not contaadicled by tho au- 
panel thereof, or where his work contains an exposition not to be found in, 
prohibited by, ery of tho law tracts current in that achool, there is uo 
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the Mitdkshard. My. Borradaile, a Judge of the Sudder 
Dewany Adawlut of Bombay, and the author of valuable 
Reports, has published a translation of the Vyavahdra- 
maytkha, to which he has affixed some. annotations refcr- 
xing to the passages of other works on Hindé law, and 
agndering his version of peculiar utility to the student of 
is cononnWy of that side of India, A translation of the Daya- 
i ou ‘inusator Qle has been published by Mr. Wynch, who 


arned transtator 
: Le ‘ 
jangs of most yalWLAN © -dapted the version of the texts of tho 
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_ The whole of the Vivdda-chintémani ‘nas been trans- 
lated by the Hon'ble Prosunno Coomar Tagore, ¢. 8. 1. 
The translation is not: however so elaborate and accurate as 
was expected from a scholar so well known and deputed. 

The Ddya-tattwa of Raguu-Nanpana has, of late, been 
translated by Baboo Golab Chand Shastri, a pleader of tho. 
Caleutta High Court, 

‘The translation of that part of the Siriti-chandrikd i 
which treats of Inheritance, made by Krishna Swami Iyer, is 


some other sages, as also the doctrines and opinions.of .” 
several Commentatots, Compilers and Digest-writors of 
high ‘authority, such as Jisura-vAwana, Viswhne~ 
SHWARA and the like, and has likewiso occasionally cited 
decided cases, with respect. to particular points; and has 
at the end of each Chapter or Section given a, Summary 


‘thereof. By so doing the learned Translator has r-ndered 


his work almost as useful as Mr. Colebrooke has by append- 
ing elaborate annotations and notes to. his translatin of 
the Ddya-bitiga and Mitdkshard. 
The Ddya-vibhdga of the Médhaviya conimentary and 
the Law of partition and succession from Baradd-rdja’s 
Pyavahdva-nirnaya (ante p. xiii) have been translated by 
Mr, A. C. Burnell, os. a 
‘The. Chapters on Inheritance fromthe. Sanhikds. Of 
APASTAMBA, BoupubyaNa, | ‘Gourama, Vasnisirria, 


’ Visuwu and NAraps have recently been translated by 


Messieurs ‘West and Bithler, who have very prudently 
printed the Sanskrit texts: of each of the sages before 
their translation. The foot-notes appended by them ‘to their 
translation of the texts in questioi are very interesting 
and afford a satisfactory proof of the great learning and 
yesearch which they have displayed therein, : 


xxxiv PREFACE, 


Merits aid demerits of the existing translations-—Bo at 
present we have English translations of a largo number of 
the books on the Dharma Shdstra. But it is a mattor of 
regret that, many of these translations aro not quito faith- 
ful as thoy might have been. Not to speak of the 
simple inaccuracies, but omissions, gross crrors, &c., ara 
to bo found in soveral parts of them. For instanco:— — 

The translation of the subjoined passage of the Mitdh- 
shard—" waaay srafiotam, Gas aEIE a TaTay Frag 
gest farsa ut mefq ’* which ought to come botweon 
clauses fivo and six of Chapter II, has been altogether 


omitiedt by My. Colebrooke. Again, tho text “ Atarqwat ” 


argent, faae-at fre-erer | re yerauat a Ate-geat wea 
cited in the Daya-bhdgat should have beon rendered by.— 
«Tho mother’s sister, the maternal unclo’s wife, the paternal 
unele’s wife, the father’s sistor, tho mother-in-law, and 
an cldor brothor’s wife aro pronounced equal to’ tho 
mother”; but Mx. Colebrooko, rondering, porhaps inad. 
vortontly, the word atgenat (which moans a maternal un» 
‘ole’s wife) by “a maternal uncle,” and omitting altoge- 
thor tho term fia-@t (a paternal unclo’s wilo,) has trans- 
lated the abovo text as follows :—* Tho mothor’s sister, tho 
maternal uncle, the fathor’s sistor, tho mothor-in-law, 
and tho wifo of an oldor brothor aro pronounced similar 
to mothers.§” In liko manner, gross orrors and omissions 


‘ j '. Oolobrooke’s trayslation of tho fol- 


*  Mitdkshard, Sans. p, 207, 

+ The translation of tho above pnssago is as follows :—"'Tho singular num- 
bor is used to donoto caste or class, #0 if thero ho sovoral wives (or widows) of 
tho same casto, and also of different castes, thoy divide and take the woalth in 
due proportions,”-— Vide pp, 119, 120, and Proc, p, 258, 

i } Soe Daya-bhaga, Sans, p. 112, 

§ Seo his translation of the Déya-bhdga, Chap, V, Scot ili, § 31, 

But what is still strange to observe is, that these gross errors and omissions 
have been allowed to romain in tho subsequent editions of the worl and alo in 

~ tho ditations and quotations therefrom, 
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lowing text of KAryAvana—«aaig wey Feeat- 
frag gerne wa Zoned eadswe n” and of YAsuavatn 
Kya e geafidia Te ere-qared | aaa afe ade’, ae 
nfaraary tu” so much so, that the author of these pages 
had to roject that translation and give his own. This will 
be found on perusal of pages 62 and 68 together with the 
foot-notes contained therein, 

Sometimes translations of one and the same text of 
asage made by different persons differ materially from 
one another. Thus of the following text of Manu— 


Het wlesy wqaayTe figeey | a ca caret fae, FR HUTT 
wet a” y* Sir William Jones’ translation (which runs 
thus : “The son, however, of such a daughter, who ‘sye- 
‘coeds to all the wealth of hor fathor dying without a 
son, must offer two funeral cakes, onc to his own father, 
and the other to the father of his mother;”)+ is mate« 
vially different from My. Colebrooke’s translation, which is 
as follows :—* Let the danghtcr’s son take the whole estate 
of his own father who leaves no (other) son; and let him 
jffer two funeral oblations ;—one to his own father, and 
the other to his maternal grandfathor.t Again of the 
subjoined toxt of KAryAvawa—* auanre-fiataant fargo ae 


Y enfant afrarecat ara Gl ud aa arefa l§ Tho translation 


contained in Colebrooke’s Digest runs thus: “The wife 
who does malicious acts injurious to hor bea who 


has no sense-~of shanties ~he-deseyent Lae 
takes delight in being faithloss to his bed, is hel aces 


tire, 





* Manu, Sans, Ohap. IX, v, 1382 
+ Manu, Eng. Chap, IX, v. 132. 
t Coleb, Da.-bhd, Chap, XT, Sect, it § 19, 


Of the above translations the ono by Mx. Colehooke shay be taken to be 
nearly correct; but that by Sir William Jones is av loose ag his translation of 
many other texts and passages; seo, for instance, the last note ety page 3 


§ Smvéti-chandriké Bans, p. 63, Vyuv-dlayt, Sans, pe 186, 
wi 
« ~ 


” 
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worthy of the° property before’ desoribod,”* that in 
the Smriti-chandritd is as follows— A widow whe 
does injurious acts, who has no sense of shame, who 
squanders away tho money, xd who is bent upon com- 
milting adultory, is held unworthy of wealth (dhana),+ and 
that in tho Vyavahdra-muythha is—* But a wife who 
does malicious acts injurious to her husband, who has 
no sonse of shame, who destroys his effects, or who takes 
delight in boing faithless to bis bed, is held unworthy of 
separate property (stré-dhana.”)| 

Sometimes one and the same text has been translated 
by the samo person differently in different books. Tor 
instance, Mr, Colobrooke has, in his Digest, rendered tho 
subjoined toxt of NAnapa—“ auurg afe eget fadtaitqcerta, 
at) gadis atau quae fey’ by “If thoy sove- 
rally give or sell their own undivided shares, they nay 
do what thoy please with thoir ‘properly of all sorts, fox 
they havo dominion over their own,”§ and in his Ddya- 
bhkdga by “Should they givo or sell their own sharos, they 
do all that as they please, for thoy arc masters of their 
own wealth.” || 

Such boing tho stato of the soveral paris of the 
oxisting translations it is vory dcsirablo that tho transla 
tion of tho text books bo revised and rectified by 
proper persons employed or authorized by tho Government, 


and thor standard and_uniform translation 
ey Wi “An © hor aro pronvunedasimilar 





* Coleb. Dig. Vol. iii (Lond, Fal.) p. 685. 
| t Savi. Chan. Chap. XI, Seet. i, el. 47. 
TE Vyav, Mays. Chap. 1V, Seo. viii § 8. 
§ Colob. Dig. Vol. TI, (Lond. Ba.) p. 101, 
\ || Da. bad. Chap, IT § 31, 


' Mr, Rorradale and Krishna Swami Iyer have adopted the latter Version 
See Vyav. Mayt. Chap, 1V, Seet. vii § 36, and Smri. Chan. Chap, XV, cla, 


‘ Again the translator of the Téda-ohintémand has rendered tho said foxt b 
Divided partners are competout to give away, sell, or do what they plenso with 
their respective property, for then they have becomo ita lorda’ 1'f, Ohi, p. BLA 
“ev 
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marks from the pon of Messrs. Colebrooke; Sutherland, and 
Ellis, or one or two of them; and the work is rendered still 
more valuable by containing the opinions of Mr. Colebyooke 
in answer to letters from the author. The above opinions 
and remarks are truly responsa prudentum, and the au- 
thor’s seeking Mr. Colebrooke’s opinion on every difficult 
point, and his publication thereof in support of what he 
wrote, are actiones prudentis. 

The Principles and Precedents of Hindi Law compos- 
ed and compiled by, Mr. (afterwards Sir) William Hay 
Mroneshien. are the most clear and lucid of the above 


Digests in English.—Besidés tiie above Siiontigned tran- 
slations we have some original works on Hindi law 
written in English. The chief of these are the “ Considera- 
tions on Hindi Law,” “ Elements of Hindi Law,” and 
the Principles and Precedents of Hindi Law.” 


Sir Francis Macnaghten was the author of the Con- 
sideratic on Hindi Law, which consist of enunciation 
of prin os, seldom founded upon the authority of the 
law books, but generally collected from tho thon decided 
' cases, such as ought, in his judgment, to be adopted, and 

f such as ought, if adopted, to continue immutable. Those 
: cases, however, were decided for the most part according 
to tho opinions of Pandits, who'are spoken of by him in 
the most disparaging terms, and to whom he says he was 
obliged to have recourse on points as they arose. Those prin. 
ciples have been illustrated copiously by arguments ; 
and the decided cases ‘from which they have been 
dorived or deduced are ropeatcd over and over, and given 
in eatenso. His chapter on Adoption is thé longest of all, 
occupying 122 pages, 42 of which are devoted to a criticism 
a4, and severe reprohension on, a judgment of Sir 


2 





* Bee, for instance, pages 38, 62, and 63, 


SXXVE PRIMAL, 


worthy of the" property before deseribed,”* that in 
the Snuviti-chandrikd is as follows—“A widow who 
docs injurious acts, who has no sense of shame, who 
aquanders away the moncy, ead who is bent DOR com- 
mitting adultery, is held unworthy of woalth (dhana),?4 and 


that in the Pyavahdra-muyitkha is— 6 But a wife who 
does malicious acts injurious to ler husband, who has 
no sense of shame, who destroys his effects or aio takes 
delight in boing faithloss to his bed, is held unworthy ‘of 


separate property (stré-dhanu,”) | 


; Sometimes one and the same text has beon translated 
y the same porson differently in different books. Por 


ba AG Il Dc 
such insuitolone { Bou AB," Dud Who, moreovor, commonced 
and Ginished it in one yoar.* 

The Blomonts of Tindi Law was writton by Sir 
Thomas Stango whilst Chiof Tustico of the Supreme Court 
of Madras, Although ho had no knowlodgo of the 
Sanskrit language, yot almost ovory one of tho clomonta 
containd in his work is basod upon authorities cited bolow 
the page. In sevoral instances, howovor, ho has erred in 
not specifying tho poculiar doctrines of tho different 
schools, or in blonding the ospecial doctrine of ono school 
‘with that of anothor, or in citing authorities of ono school 
for a doctrine of another. Tho learned author doos not so 
fully treat of the doctrines of tho other schools as he docs 
of the two schools in tho South of India whore he had to 
administer justice, ILis work is thorefore of greater utility 
in tho Courts of Madyas and Bombay than in thoso of tho 
other parts of India, Tho second volume of the work, which 
contains ce” ses and law opinions undor the title of “ Responsa 
Prude —_, or opinions of tho Leamed, is indeed vory 
vw almost every one of them being followed by ro- 


4 





\ ae to be regretted,” gays Mr. Morley, “thal tho whole work is por- 
vided by a apnil of oxaggorated sclf-catimation and unjust depreciation of evory 
thing ndt consonant with the author's professional prejudices,” 


-— 


—_~ 
we 






PEEP RES 


PREFACE, xxxix 


marks from the pen of Messrs. Colebrooke; Sutherland, and 
Ellis, or one or two of them ; and the work is rendered still 
more valuable by containing the opinions of Mr. Colebrooke 
in answer to lettera from the author. The above opinions 
and remarks are truly responsa prudentum, and the au- 
thor’s seeking Mr. Colebrooke’s opinion on every difficult 
point, and his publication thereof in support of what he 
wrote, are actiones pruden tia. 

The Principles and Precedents of Hindi Law compos- 
ed and compiled by Mr. (afterwards Sir) William Hay 
Macnaghten, are thé most clear and Incid of the above 
mentioned three digests, The first volume of this, work 
treats of proprietary right, inheritance, s¢rt-dhana, partition, 
marriage, adoption, minority, slavery, and contracts, and 
contains a translation of a portion of the Mitdkshard not 
touched by Mr. Colebrooke. The principles Jaid down 
by him on these subjects are for the greater part correct, 
The second volume consists of precedents or opinions of the 
Hindt law officers delivered in, and admitted by, the several 
courts of judicature and examined and approved by the 
author himself. These are for the greater part very 
correct, coming as they do from the pen of the pandits who 
were thoroughly acquainted with, and knew, the Dharma 
Shdsira. The first volume, however, would have been more 
excellent and authoritative if he had all along cited author. 
ities in support of the principles and doctrines therein 
contained, in the same manner and with the same 
prudence as Sir Thomas Strange has done.* ; 





* Mr. Morley anys :—* Iu a late judgment delivered by the Privy Council, 
Sir William Macnaghten’s work is mentioned as ‘by far the most importattt 
authowity amougat the Hindt law-books by European authors ;' and it ig stated, 
on the information of Sir Edwaid Ryan, to he constantly refeied to in the 
Supreme Coutt of Caleutta ag all but deciatve on any point of Hindd Jaw con- 
tained in il ; and that more respect would be paid to it by Judges, than to the 
opinions of the Pandits.” (Soe however V, D. p 569) If the expreasion ‘ Hindd 
law-books’ means those composed by Europeans, Macnaghten’s wok is for the 
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The work entitled “Treatise on Inheritance, Gift, 


; ‘Will, Sale, and Mortgage” by’ Mr. F. E. Elberling, late 
3 of the Danish Civil Service, contains some principles of 





; the Hindu law, but on the whole it cannot bo viewed as 
i altogether a safe guide. Although tho author has acted 
| judiciously in citing authorities and precodents in support of 


: the principles contained in his work, yet lis precaution 
seems to have sometimes failed him. He appears to. have 
boen totally ignorant of the Sanscrit language, in which (to 
use the oxpression of Sir William Jones) the Hindit law 
is for the most part locked up; and ‘nore could not there. 
fore be expected from one, whose knowledge of the sources 


of that law was so limited. 
| : 








i greater part such as it ia stated to be 3 but if it comprehends also translations and 
; the remarks and written opinions of Enropeans, then whatever bags come from the 
4 pen of that eminent scholar and lawyer, Mr. Henry Colebrooke, ought to be 
i regarded as of greater weight ; especially hia translations of the Diya-bhdga and 
‘y Mitékshard, the former of which works is the standard law in Bengal and the latter 
: is respected in all the schools from Benares to the southern extremity of the 
peninaula of Indian as the chief ground-work of. the doctrines which they follow’; 
i and the translations themselves are also master-pieces, and accompanied as they 
dy’ are with translations of the most illustrative and appropriate eonnnents, &e, they 
avo perhaps more useful than the originals, ‘Che translation of the Dadicda- 
mimdnsé and the Dattaka-chandrikd, the standard law tracts on adoption made 
alter the manner of: My. Colebrouke by his nephow, My, Sutherland, amd the 
translation of the portion of the JWétddshand made by Sir William Maonaghten, 
\ and ‘hdse of the Daya-krama-sangraha and Vyavakdra-mayitkha &o, avo of equal 
authority with the above. Next in importance aro the remarks and opinions vf 
! Mr, Colebrooke, “ whose loarning,” says Sir Lhomas Strange, “in that abstruso 
\ -goionce, drawn directly from the original and tho moat authentic noureos, atande 
By acknowledged in Europe as well as in India.’ Tho remarks and opinions above 
3 ‘alluded to conyey, in most instances, not only his atrictures on tho points vefor. | 
yed and opinions reported, bit references also to printod authorities in support 
of his observations, or of the answers of the ands, 1t is with reference ta 
one of those opinions that, Mx, Shakespeare, an able Judge of the late Sudder 
Dewanny Adawlut at Calentta, said, alluding to Sir William Macnaghten : 
: “Now Limagiue Mr, Henry Colebrooke to be the highest Muropean authority on 
Laine matters of Hindd. law ; but supposing others to be equally well read, no one can ™, 
4 | be placed in competition with him asto the two qualifications, a knowledge of 
the law and. of the practice and observances of this Court, in which ho was ap 
4) many years the, Chief Judge." And Sir Francia Macnaghtou too remarks :— 
;4#Upon the right-of a Lindt to dispose of his property by will, I havo seen : 
: tho, opinion of Mi, Colebrooke, and I need not add that there ts no¢ any man 
whose opinions may juatly command a greater degree of deference.” ‘he author 
“Yof these paged has peraned whatever has fallen from. My. Colebrouke with gront 
{attontion, and found him generally most accurate and deep, resulting from a 
3 thorough study of the Sauskrit books of law mentioned by him, books the whole °y 
es pe which-are rarely rend by tho majority of tho lawyors of any-achool. . 
+ . . 
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Steel’s Summary of the Law and Custom of Hindi 
Castes, printed by order of. the Govornor in Council of 
Bombay, is inconvenient for reference, on account of a 
want of proper arrangement; but it contding a masa of 
usoful. information and may always be consultod with 


advantage. He divides his work into thyoe parts,—law, 


castes, and oxisting customs : the two latter divisions are 
especially useful, as containing a quantity of matter not 


- to be met within any othor English book. 
Colobrooke’s. Treatise on Obligations and Goktetnns 


scarcely comes within the class of works treating of Hindt 
law, inasmuch. as it relates to tho subject of contracts 
generally ; ‘he has, howover, illustrated tho law of con- 
tracts throughout by referenco to the Hindé system; and 
the student will find much that is valuable rogarding that 
system undor thoso titles which-the learned author has 
comploted.. Unfortunately the work was never finished, 
and tho preface and proliminary matter, promised by the 
author in tho first and only is volumo, havo nevor 
goen tho light. 

The tract written, by Ree Rém-mohan Roy troats, 
chiefly of proprictary right, supported by citations of 
authoritics ; tho Sanskrit texts quoted being accom panied 
with ‘English translations. It would tiny been of great 
bonefit to the public had similar casays on tho other loads 
of our law been written by that eminent scholar. 

The tublo of succession according to the Hinddé -law 
of Bengal, and tho pamphlet ontitled—«Tho EHeritablo 
Right of Bandhus’—by the Ton’blo Prosunnd Koomar 


. Tagore 08.1, though concise, ave useful. a 
A Digest of Tlindt law from the replics.of Shdstos or 


law officors in tho several courts of the Bombay Prosi- 


‘dency with an Introduction, Notes and Appondix has of 


late heen propared and published in two Volumes" by 


ee : 
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Moessionrs West and Buhler. In this, the authoritics 
cited by Shdstrés for tho corroboration of their opinions 
have not generally been givon i# extenso but only the 
names and tho pages &c. of tho books containing those 
authoritics are mentioned in abbreviated form loaving 
tho reader 10 pornse them in those books, and occasionally 
fresh and moro applicablo passages have been selected by 
the authors from tho recognized books and added as 
further authoritios for the replics. The notcs and romarks 
by the learned authors aro very intoresting, and the Appon- 
dix is more so as it contains Chapterg on Inheritance from 
the Smritis of ArastamBa, BoupmAyans, Gourama, 
Vastitsutua, Visunu and Nirapa, with translations 
apponded thereto, But above all, tho Introduction is 
vory olaborato, learned and useful. The only thing to 
be regrotied is that tho roplies of the Shdstr{s contained 
in tho book are not all correct. 

Mr, Stvango’s Manual of Tindi law, though short, 
is gonorally correct and cloar. 

A Digost of Uindt law as administered in tho courts 
of the Madras Prosidency has only last year been writton 
and published by the Lfon’ble 11.8. Ounningham whilst 
Advovnto Gonoral of that placa but since appointed a Judgo 
of the Caleutta Ligh Court, This book, at which I havo 
only had a glanco at prosont, will bo roviowed by mo in 
ewtenso invho 2ud volume of my prosent work, whon I 
shall be able to procure a book for mysolf, which is at 
present not to he had at any of the Calcutta Book-sollors’, 

“LT havo, I think, given an all but completo list of tho 
aworks which troat of thd vyavahdrva branch of our law. 
‘TL romains to notice how justice is administered in accord- 
ante with ¢hat law on which so many works aro oxlant. 
The judges, barristers, ploaders, and othors who know 


ne 
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English, have recourse to the Knglish translations and 
digests. Bul no such means were availble to the nume- 
rous native judges, pleaders, and suilors who do not know 
that language, and avo not furnished with translations 
or proper treatises in the vernacular.* They aro therefore 
entirely dependant on the Pandids, tho vouality of many 
of whom has disparaged the character of that body (though 
somo were and are indecd most upright as well as loarnod) 
to such a degree that we should bo justified in adopting 
the language of Sir William Jones already cited. 4 


Add to this, it happened in inany cases that in conso- 
quence of tho Mofussil ploaders, having no means of 
knowing tho law oxcept from the mouths of Pandits, no 
question touching tho Wind Jaw was raisod until 
the cases camo in appeal before tho lute Suddor Dowauy 
Adawlut, whero tho pleadors, familiar with the law tracts 
in English, raised law points and then tho cases cithor 
resulted in nonstié or wore remanded to he tried de novo, 
aud thus tho partios were fruitlessly burthenod wilh tho 
cosis of both Oourts. This evil has beon vory littl or yory 
partially remedied by tho Engish translations and digosts 
of tho Mindi law, they being of use to thoso only who 
know English, and who, compared wilh the mass of jndi- 
cial officers and logal practitioners in the Mofussil, aro 


* ‘The law tracts hitherto written in Bengaleo are four in_ number ; but they 
aie deficient in many vexpocts and Uherefore of very litle utility; thoy vanished 
as soon ts thoy appeated, having never been brought into use, ‘ho fist of 
these is entitled the Vyurehkdra-ratnenidlé written by Laklht Variyan Vydya- 
dankare in the form of questions and answers with anthorities in Sanshute ‘Chis 
work contuing a auceinel view of the law of inheritance according to the doc: 
trines of Simita-vdhane, contrasted with those of the I¢dishard, togothor with 
rshort ticatige on adoption, ‘Che next ix Lhe compilation hy Rémgfoan Tarkds 
lankdra. 10 in a collection of the doctrines of the Ldya-dhdga and other works, 
Thoso tivo works were mantioned in a letter from the Bengal Government to the 
Cows of Ditectors uncer date tha 22nd of February 1827, as being armani thes 
woiks oncournged and patronised hy tho Government. The third wos wrilton 
by Ganga-hishore Bhattdehdrjye of Bhahord, Tt beats of mheritance, impurity, 
and expiation, but superficially and imperfectly. Vho fowith id a little 
punphlat wrilten by Jbhoyd-charan Larke-panchdaana, 0 well known logician. 
‘his book contains only tho abstuch principles of tho Déya-bhdgu 
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insignificant in number ; consequently, without a complete 
digest in the English language, combined with a corres- 
ponding one in tho vernacular of the country, tho ovil 
could not be removed, nor the desidcratum felt by Sir 
‘William Joncos and others suppliod. The Govornment 
enacted that the cases of tho Ilindis, regarding 
inhoritance &¢., shall be decided according to their law, 
but no moans wero afforded to tho genorality of tho 
people of making a proper use or checking the abuse 
ef that law. This was remarked to tho author by 
one of the most intelligent judges of tho lato Sudder 
Adawlut, now no more, who at the same timo re- 
quested him to translate into Bengaleo and Urdoo tho 
Principles of Ilinda Law by Sir William Macnaghten. 
That work was thereupon minutely gono through, with a 
view to determine if a translation of it would be sufficient 
for the purpose, when it was judged that the work itself 
required many additions to bo mado to it and soveral portions 
to be rectified to ronder it correct and complote. ‘Tho 
translation and publication of the Ddya-bhdya and Mitch. 
shard on inhoritance, tho Datlaha-mimdnsd and the 
Dattaka-chandrikd wore considered likely to ba moro ox- 


. pensive and tedious than useful, inasmuch as considerable 


parts thereof are composed of arguments tending to cstah- 
lish the authors’ own opinions and to rofuto thoso of 
others, It would moreover bo vory difficult for such ag 
would not thoroughly study and digest them rondily to 
discover the principlo or decision regarding any point; for 
il is not rarely the caso with thoso works that in one place 
a principle appears to bo laid down as decisive, but in ano- 
ther (perhaps at tho distance of many pages) will bo soon 
& passage which refutes and explodes the formor and 
establishes another. ‘Translations of those works could not 
therefore be of great use to those who cannot devote much 
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time to a diligent study of thoir contents. Bosides, now- 
a-lays the judges for iho most part consider it safo and con- 
venient to follow the decisions of their learned prodccossors, 
instoad of taking the trouble of ascertaining for thom. 
selves the law on tho point or points al issuo.* Ifonco, 
tho principles laid down in tho provious decisions and the 
opinions of the lav officers followed in those decisions or 
admitted by the courts of justico, form in a great degroo 
the practical part of the law. Consequently in tho pro- 
sont state of legal practice it will not be enough if a» 
digest included only tho principlos contained in the law 
treatises and the authorilics on which they rest; but to be 
practically useful, such a work was necded as will com- 
prise all the principles laid down in the current lew trea- 
tises, tho unrevorsed or final decisions, and the admitted law 
opinions, illustrated by proccdonta. Moreover it is xe- 
quired to be not only in tho vernacular but also in English, 
inasmuch ag all the dosidorata aro not to bo found in any 
singlo English book, and perhaps not in all of thoso 
hithorto written. It is moreover yory dificult for a porson 
to procure a large number of the English books on tho 
subjects in quostion, and still more so, if he bo in pos- 
sossion of them, to find out what ho requires without 
losing much timo in the attompt. ‘To compile a wok of 
tho above doscription required, I confess, more learning and 
talent than I possess. But as no one moro oxpericnced 
“come forward to undertake this arduous task, and the want 
of such a work continued to bo feli by both Mofussit and, 


sent 





# Thoy ought, however, to bo wainod that, amongst tho decisons said to ba 
passed in necoi dance with the Hindd law, there ae some which «wo not conect and 
accurate with reference to chad law 5 and as dectees nein themselves nol law but 
merely the apphention of the law to particule cases, and as the dispensois of 
justice mo by thoit oaths bound to decide each case upon its own meits in cou. 
formily with law, usage, and principles of justice, they should nob (and camot 
contacientiously) follow a mecedont withoul boing satisiod that tad precedent 
i in conformity with tho Iaw they aro to administer, Precedents, therefore, 
oughteto be appliod after gent cousdoration and with due cucumspection, 
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metropolitan practitioners, and others, I ongaged myself 
to write a work of the above description. 

Tt at first seomed to me that it would bo sufficient to 
supply the vyavasthds oy principles in Bengaloo and English, 
with authorities and procedonts bearing thereupon, But it 
occurred 10 me that if I did nob give the Sanskrit passages 
expressive of those principles and tho toxts of the holy 
sages and other great authors on tho authority whereof 
those principles were laid down, there would still bo left 
for tho ingenious portion of the Pandits a field to work 
upon, And the little oxperionce that [ have had in this 
deparimont of jurisprudence suggested to mo that it was 
necessary to publish at loast two soparalo books one 
for tho Bengal school and the othor for tho remaining 
schools, as it is very difticnlt to prescrve all along 
tho distinction betweon tho laws as current in Bongal and 
thoso in the other schools, so much so that ovon Sir 
William Macnaghten, who scems to have takon much 
cavo about it, has sometimes forgotten it, and blended tho 
special doctrines of one school wilh those of another, 
But even were | careful in making the distinctions 
throughout, still tho reador who would not make hinsolf 
master of thom, would yory probably oyorlook thom and 
fall into ervor.* Add to this tho vernacular language of 
the differont schools uot being ono and the same, tho 
principles, precedants, &e, having yofereneo to Bougal 
required 10 be translated into Bongaloc, and those pecu- , 
liar to tho other schools into tho vornaculars of those 
provii___,—. --..anto Urdit, which in a mannor is undor- 
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Ing general, compilation,” says My, Coleliooke, “ where tho authorities 
ate greatly mintiplied, and the doctuimes of iany different schools and of 
nunierous authors are contrasted and compared, the reader is aba logs to collogk 
tho docttines of a particuiar school and follow the tiuin of reasoning by whielt 
they are maintamed, Te is confounded by tho papetual conilict of discordant 
opinions and jauing deductions, and by tho fequent transition from Lhe pol- 
tions of ono sect to the principles of another.’—~Dd, bid, Prof. p. ili, . 
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stood throughout those countries. If, howover, oll the 
principles, &c. were to be thrust into one work and trans. 
lated into Bengaloe and Urdt simullanoously, tho work 
would not only bo swollen to an inconveniont oxtent, bub 
tho reader would haye to pay for a portion which ho would 
nol require. On these considerations I resolved on making 
two soparato books : one of which, namely the Vyavasthd- 
darpana, was then written, upon the plan above mentioned. 

But tho first odition of this work (consisting of 1,000 
copies) was so rapidly circulated and sold, that focling, 
as I did, deeply indebted to tho public, more especially 
to our gencrous Govornment, for so unequivocal a mark 
of their undoubted approbation, I felt mysolf in duty 
bound 140 undertako the labour of giving a second and 
much improved edition in ordor to rendor tho work more 
deserving of a continuanco of flio favor with which it 
had been honored, A. short timo aftor this odilion was 
finished, I had tho honor to be employed as Tagore Pro- 
fessor of Muhammadan Law, and had, in that capacity, 
to writo two volumes or that Law, Tn consequence of 
theso as well as other vocations [ was provonted from 
going on with the other work, that is the present book, 
the Vyavasthd-chandrikd, though often requested by several 
upcountry gentlemen to write a Digost of Hindi law for 
tho othor schools, At longth by tho help of God I have 
beon ablo to compile, and compose tho work of which 
tho ist volumo is now presented to the public, 

Of this volumo (in two parts,) Part I contains Prin- 
ciplos, &c., and Part IT, precedents. 

Arrangement of Suljecis in Part £—In this, tho 
Vyavasthds oy principles of the Mitdkshard, Vivdda-chintd- 
mani, Vyavahdra-maydkha and Simriti-chendrikd—tho para- 
mount authorilios rospoctively of tho Benares, Mithila, 
Mabratta and Dravida schools,—and also of othor books of 
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high authority, such as the Vira-mitrodoya, Vivdda-ratnd- 
hora, &e., have been arranged in each section and chapter, 
thon under each Vyavasthd is insorted the reason* for it, 
(if any,) and after that, is cited tho authority or authorities 
relativo io that Vyaevasthdt If any term, phyraso or 
passage roquired explanation, a lottor within paronthosis 
is placed after that, and an explanation thoreof is given 
in the words of some Commentator or Digest-writer in a 
following paragraph beginning with tho same letter with- 
in parenthesis.| If a principle was deducible or de- 
rivable from an authority or the explanation thoreof, that 
alsp has beon put down with reason and further autho- 
rity, or authorities, if any.§ Tho annotations consist of 
pasdages taken principally from the works of Buropcan 
writers on Tindt law with tho numbers of the Pyavasthdes to 
which thoy relate.|| Theso are genorally for the corrobora- 
tion or further elucidation of the Pyavasthds to which thoy 
tefer, and somotimos for tho purpose of showing the errone« 
ous views which have beon takon by thoso writers. ‘Then 
in fool-notes are given the pagos of tho procedonts boaring 
on, or relative lo, cach of tho Vyavasthds, and also such, 
matters as aro more minute and cannot fail to bo interesl- 
ing. Again to save the reador time and trouble tho 


ennncen, 





* Reason ia given, becauso—" The ronson of tho lav in tho life of tho law: 
for though a man can tell the law, if he knows not the reason theroof, ho shall 
soon forget his supertiaal knowledge. Rut if he findoth thought reason of 
the law, and so bringeth 16 to his nattwalrenson, thal ho compohendeth 1t ny 
his own, this will vot only serve lium for the undertaking of that particular 
case, but of many othois for ‘aognatio legrs est copulate ot complicate? wnt thia 
Knowlodgo will long remain with hime’ (LD. Coke upon Litt, Seo, 283.) 

Tho Sago Vriasrarr ordaina —" Decision must not be given aololy by 
having recouse to the letter of the written codes; ainoo, if no decision is 
made according to the renson of tha law, there might be a fautwo of justice” 
YAISAVALKYA too says :—If two toxte differ, 1oason {or that whieh it beat 
supports) must in practice prevail.” 

For instance, 


t+ Bee pages 100-116, t Sce pages 102-108, 
§ Soe pages 116 and 160, || Soe pages 101 and 113, Z 
YJ See pages 100—106, 
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Pyavasthds or principles are kept distinguished by numbers, 
large iypo, and tho marginal expression “ Vyavasthd,” 
to cnablo him to find out them at once without having to 
hunt ovor the ontiro page: next, if desirous or curious to 
know tho authority, &c., upon which ib is based, or from 
which it is doducod, bo will be ablo easily to soo those by 
a glanco at tho marginal expressions by which they also 
aro designatod and distinguished. 

Arrangement of the Contents of part I.—The decided 
cages aro in the first place arranged and placod according to 
the books, chapters, and sections of the principles. Again 

- thoso of tho casos bearing on a Vyavasthd or Vyavasthds 
which aro considered to be leading or more important than 
the revt are given ia extenso, then are given in abstract tho 
other casos bearing on, or rolating to, the samo Vyavasihd, 
or Vyavasthds. After tho docided cases aro placed, in tho 
order as above, Macnaghten’s precedents, that is, tho ad- 
mitted opinions of the Law-Olicors, selocted, and printed 
as proccdents, by Sir W. Macnaghton in the Socond Vo- 
lume of his work on Hindi law. Thosa precedents aro 
used as authoritios and are for the greator part vory correct, 
coming ag they do from the pens of tho Pundits who woro 
thoroughly acquainted wilh, and knew, the Dharme-shis. 
tra, And lastly the Responsa prudentiy, that is opinions 
of the Law-Officors chiclly of the Madras Prosidency with 
yemarks thercon by Messrs, Oolcbrooke, Sutherland, Hllis 
or any ona or two of thom, have boon placed in the order 
of tho decided oases. Most of the remarks abovo alluded 
to, especially those from the pen of Mr. Colebrooke, are, 
for tho most part, vory corroct and useful. 

Tho reason for my giving many of the casos tn eatensa 
is that, the greater part of the Roports from which 
thoy have heen takon being rathor scavco, at least in tho 
Mofussil, it was not considered suflicicnl to give only the 


~ 


SOE SS Se tars 





1 PREACH, 


names of the partics and courts, and tho datos of the deci- 
sions, loaving the roadcr to procure, and refer to, the 
oxiginal books, a completo sot of which (at least thoso of 
tho Privy Council, and tho late Suddor and Suprome 
Couris of Madras and Bombay) is not to bo easily procured 
in this country, and if at all procurable the abovo books 
would very likely cost tho purchaser moro than twenty 
times the prico of the present work (the Vyavasthd-chan- 
drikd), and oven then without a translation in the Verna. 
cular these would be of little or no uso to the Practitioners 
ignorant of English. I havo thoreforo considered it 
proper to give in Urddé as woll'as in English the import- 
ant portions of well-nigh the whole of the important cases 
including the Sudder Decisions for tho yoars 1851 to 1862, 
which ayo not noticed cyon in any of tho abstract Digests 
of casos, ‘ 

In the late Supreme Courts and in the Original Sido 
of the presont High Courts the Hind law did and does, 
govern suits betweon Ilindtis with respect to contracts, 
snccossion and inhoritanco in genoral,* and in tho other 
Courts of British India—with respoct to suecession, inhori- 
tance, marriage, castes, and religions usages, institutions, 
&o.+ All these, therefore, havo been mado tho subjocts 


* Tho statute 2let Goo. TIL, Chapter 70, provider “that theiv iuhoritanco 
and succession to lands*rents, and goods and all mattera of contract and 
dealing betwoon party and party shall bo detorminod, in tho case of tho Maho« 
medans by the laws and usages of Mahomodans, and in tho ease of Gentoos 
by the Jaws and.usages of Gentoos,” 

+ By Section 16, Regulation TV, 1793, vo-onncted for Benares and tho 
Upper Provinces by Roguiation V of 1796, Section 3, and Rogulation ILL 
of 1803, Section 16, it is provided that “in suits regarding succossion, iuheri- 
{once, wnarriago, and caste, and! all religions usages and inatitutions, the 
JHind& laws with vogard to Lindfis ave to he considered as tho general rules 
by ‘which tho Judges avo to farm thoir decisions.” Although the provisions 
in the enactments cited would yppear to oxelude enses of contract, yob thoro 
nro quentions incidentally involved in thia subject, and ib is ao intor-woven 
with eases which it is he duty of the Courts to decide agreeably to the Llindt 
Jaw, that atlontion ta the “principles of the ono may be essential to tho 
due adjudication of the other, Tor inataneo, in a claim of inheritance 
he defendant miny plead a title by ptuchage, and the question will arise aa 
to how far the ancestor was at Jiborty to contract—Svo Macnaghton’s Lind 
Law, Prelimiuary vemaiks, pp. vii, viii, 
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of the ontire Vyavasthdschandrikd, and not the whole of 
tho cightocn titles* of the Vywuhdra kinda of the 
Dharma-shéstra, Of these again as questions councoted 
wilh succession, inheritance, usage, maintenance, partition, 
and oxelugion from inheritanco, marriage, Siri-dhand, adop+ 
tlon, gift and sale are frequontly brought before the 
-British Courts of Justice, thoy havo been copiously treat- 
ed of, whilo the othor subjects have been briofly advertod 
to, they boing gencrally adjusted by referonco to private 
arbitration, And, designed as this work is for practical , 
utility, I havo omitted thosc questions regarding inheri-¢ 
tance &¢,, which are obsoleto in the present (kali) age, 
“such as the succession of tho various descriptions of sons 
other than the owrasa, datluka, and krittrima, ond of 
those born of mothers of tribes different from thoir hus- 
band, and also questions regarding slavery which lottor 


“are not tricd in tho Courts of British India. 


Tho first volume of tho. Pyavasthd-chandrilé in 
Sanskrit and Urdit is also out. This volume contains tho 
Sanskrit texts and passages with tho namos of tho books 
from which they aro taken. ‘This and Volumo I in Eng- 
lish exactly correspond with cach other, in Vyavasthds, 
roagons, authoritics, precedents and all other mattors. 

The second volume, which will contain chapters on 
partition, marriage, Stri-dhana, exclusiorfrom inhoritance, 
adoption &c., will, it is hopod, be soon ready for publication 
with a corresponding volumo in Sansirié and Urdi. 





* Of those titles the jlrst is debt, or loans for consumption; the second, 
deposits and loans for use ; the third, sale without ownership ; the fourth, concorns 
aniong partners ; the fifth, subtraction of what bag beon given ; the siwth, non- 
payment of wages or hire s the seventh, non-porformance of agreements ; the cighth, 
roacigsion of gales and purchases ; the ninth, diaputes between master and servant ; 
the tenth, contests on boundarios ; the alaventh and twelfth assault and slandor; 
the thirteenth, Invceny ; the fourtecnth, robbery and other violonco, the fifteonth, 
adullery ; é4e sieteenth, altercation hotween man and wife, and their respaotive 
duties; the seventeenth, the law of inheritance ; the eighteenth, gaming with 
dice and with living creatures, ‘Theag sighteon titles of law are settled ag the 
grotindworlk of all judicial procedure in this world.—Manu, Ch, viii, os, 4-7, 
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L cannot close these remarks wilhout oxprossing my 
deep indebicdnoss to Raji Kamala Krishna Deva Bahdiduy, 
the head of the Dindé Community of Calcutta, who fol- 
lowing the noblo example of tho illustrious Rajds of 
olden times, more especially of his own high-minded 
grandfather tho late Rajé Nava-krishua Deva Bahédur, 
and fathor tho late Rvijé Réj-kvishna Dova Bahddur, has 
genorously patronized the present work by matorially aid- 
ing mo in carrying it through the press, for which act of 
high-mindedness and favor to one in my position, I would 
beg hero to record my most grateful thanks to tho noble 
Raja. I cannot likewise omit to tender my best thanks to 
Pandit Turish-chunder Kavi-ratna, Additional Profes- 
sor of Sanskrit in the Presidency College, who has ren- 
dered me great and valuable assistanco in the proparation 
of this work, as well as in carrying it through the press, 

I now conelude by observing thal, keeping strictly in 
viow a compiler’s duty, a8 I have inserted herein nothing 
without authority, and as neither time nor labor has 
been spared in making tho present work yvepleto with 
usoful matters, and completo in ily kind, and ab the 
same timo in adapting it for the sludy of students as well 
as for roference in the conduct of cases and administyation 
of justico, 1 may yenturo to hopo that the present work 
will moot tho sai approbation and reccive the same pat- 
yonago of the public, espocially of ow gonorons Gover. 
mont, as the Vyavasthd-darpana has alvealy dono. ‘With 
these profalory romarks IT now prosent this voluino to a 
liberal and discerning public to judgo of its movits whilst 
its approbation will, to me, bo my best roward aftor such 
arduous and unremitting labors, and al the samo time this 
appreciation of my toils will encourage mo, no douht, to 
slill farther and greater exertions towards the spocdy com- 
pilation of the 2nd volume. . 
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To onsure tho proper pronunciation principally of tho Sanskrit 
words in Part I of this work, I have written them according to tho 
following Romanized systom, partially modified from that which was 
originally proposed in the fiyst volume of tho Asiatic Researches, 
and followed by Sir William Jones, Mr, IE. Colebrooke, and others, 


A:as @ in call or salt, 

Acas Gin far. 

I; as ¢ in fib. 

i: ag 4 in machino or as ce in 
feeding, 

U:as win pull. 

U: as win rule or 00 in pool. 

Ti: as the first ¢ in thero, ad in 
pain, or tho Froch ¢, 

O: aso in go. 

Oi:as o¢ in heroine, or as the 
Grock dipthong 04 in poimen, 
a shophord, 

Ou : as ov in orb, 

Oy : as oy in joy or boy. 

Kh: as &h in black-hole.* 

G:as g in gowgaw. 

Gh: as gh in big-houso.* 


Ch: as ch in chalk, 4 

Chh : as chh in much-haste.* 

Sh; as geh in college-hall,* 

Tsas @ in alk, ov soft asin tu 
(Italian or Portuguese.) 

Th:as th in hod-houso,* or soft 
asin thoroughly, 

D:as d in daw, or soft asin da 
(Portuguese) 

Dh: as dh in good-houso,* or soft 
as the last aspirated. 


-Ph: as ph in Phoar, 


‘Bh ias bh in Hob-houso.# — ~ 
Yas y in joy or boy-hood, 
Was w in dwarf, 

Sh: as sh in shot. 

8:98 in soft or in sugar, 
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BOOK LI. \ 
ON OWNERSILIP, RIGHT WERTITAGE, &, 





_ OHAPTER I. 


* ON OWNERSHIP, RIGILY, AND IERITAGE. 


a 


SECTION I. 
On Ownensiie AND Proevrmeary Rac 


1. An owner is by inheritance (a), purchase, vyarneid, 
purtifion (b), soizuwe(e), or finding (d).  Accop- 


tance (e) fora Brdhmuna, conquest for a Ashetriya, 3 
gain for a VPoishya and Shidra aro additional 
. (causes of property and ownorship).*—Gourama, 
«Mhoso cight, says GOUTAMA, are causes of properly and + 


ownership, nub possussion and onjoyment,”—ALié, Sans, p dle s+ 
+ sot 
(a) ‘Trberitance."| Gain by inhoritance; that is, a right which Rxplanation, 
a. son or the like acquires by birth over proporty of tho fathor or 
tho like. Gourama oxplans in tho following passago tho origin 
of tho son’s title to tho paternal estate: —* The venoimble toa.” 
chers dituet that ownership to wealth is acquired by birth alone,” 
* aeSmaré, Chan, Chap. I, Ul. 27, ; 
(a) Unobstruoted horitago is hero denominated “ inherilance,” Explanation, 
Mit, In. Chap, I, Sect. i, § 13. : 


v - os pean ne a ee = 


* Mat. In, Chap, 1, Sect, i, § 8;—and Sad, Char Chap 1, Cl. 21, 
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(b) ‘Partition’ intonds horitage subject to obstruction Aft. 
In, Chap, 1, Sevt. i, § 13. 


(6) “ Partition.”| Partition which eonfors n special ov oxolusivo 
owneiship on dhe sons, and the like, ever tho paternal estate. 
Smit. Chan Chap, t, Cl. 27. 

’ 


(ce) ‘Soizuro or Occupation’ is tho appropriation of wator, 
grass, wood and tho hho not previously appertaining to any other 
(poison as owner, \—ALit, In. Chap, 1, Seet. i, §13, Vide Siri. 
Ohan, Chap, I, Cl. 27, 


o— 
i 
a 
{ 
1 
' 
: 


(d) ‘Finding ( adhi-gama )’ is tho discovery of a hiddon trea- 
sure or the liko,—/bid, 


' (e) ‘Acceptance is pn additional modo of acquisition exclu 
t sively appertaining ton Ardhmana, akowise, for a Ashatriya, 
if what is obtainod by victory is peculiar, Vireishtam, ov what 
{ is gained in tho way of hire by agriculture and tho like, is for a 
| '  Voishya peculiar, and so is for'n Shitdra, Nirwshtam, or what is 
4 earned im the form of wages hy doing service to tho regonorate. 
: ‘hus, the meaning of the law of Courama, prescribing tho 
' several modes of acquisition, must bo understood.——Smrt. Chan, 


: 
| 
i 
‘ 
{ 
i 


Chap. I, Cl. 27, . 
(e) Vora Aréhmana, that, which is obtained by acceptance or 
’ the like, is addttional; vot common (to all tho tribos). Addi 


tional’ is imderstood jn tho aebscqnett sentence ; foe a Ashatriya, 
what ig obtuned by victory, or by atnercement or the hike, is 
peculiar, In tho noxt souteneo, additional’ as again iudorstood : 
what 18 gained or earned by ngriculture, keaping of enttle, ((raltio,) 
mid so forth, is for a Votshya peoutia 5 and so ia, for w Shaidra, 
that which is oarned in tho form of wages, by obedience to tho 
vogonorate and by similar moans. —J/2e. Jn, Chup. t, Set. i, § 13. 


a 


; 

Thus likewiso, among the various causes of properly 

which are familiar to mankind, whatever has beon stated 

' as peculiar to certain mixed classes in the direct or inverse 

order of the tribes, ( as tho driving of horses, whielk is tho 

profession of tho Sdidas, and so fovth,) is indicated by tho 

word “carned” (airvishta): for all such acquisitions assume’ 

the form of wages ov hire; and the noun (nirvcsha) is 
exhibited in tho Zrikdndé as signifying wagos,—Zbid, 











* Tho diotionmy of Amaua Sevtta in threo books (Adndas ) ho pasange 
hora cited aceurs in tho $id book uf the Amara-hoska, Chap, 4, v 217, 
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ON OWNERSUIP, &C. 8 


If those ronsons exist, the person is owner,® These being Conelusion. 
known (to oxist) he is acknowledged to be the ownor or 
propriolor.+ ‘ 


If these reasons exist, the son, &c., the purchaser, the 
sharer, the seizer, and the finder, become respectively the 
owners of the property derived from the father, and the 
rest, sold, divided, seized aud found.—Smrt. Chan. Chap. t 
Clause 27, 


2. Acquisition mado through any of the virtu- ryeeashd, 
ous yr popular means recognized by the world 
prgtuecs Ownership and Proprictary Right. 


There are seven virluons means of acquiring proporty : Authority. 

succession, gain (14bia)| and puichase o exchange, which 
cure allowed to all clusses; conquest, which és pecreliar to 
the nvilitary class; lending at interest (prayoga), hus. 
bandry or commerce (karma-yoga,) which belony to the 
mercantile class ;and acceptruce of presents by the Sucer- 
dotal class from yvespectable people (/').—Manv, Chap. X, 
Vachana 115. 


(f) Sovon moans of acquiring proporty, v., inheritance and tho 
rost, avo said to bo virtuous, ‘Inheritance’—wealth by deseent ; 
gain (débha)|—gain of a hidden treasure or presonts from frienda 
ee” 
* Goleh, Adit, In. Chap, I, Soct, i, § 13, 


+ Tho original of thia pasvago in “ Jauileshu jndyate simi,” (Mit Sans, 
p. 170), the literal rendoing of whieh would therofore bo-—“Thoso boing 
Enown, ho is known to bo the owner.” Mr, Colebrooke, however, haa rondo ed 
tho prwawyo hy—"If they tnke placo, he becomes proprietor.” Sco lus rand 
Tation of the Mitdédshard Chap ( Sect. i, § 18, 


4 Sw W. Jones tonders tho word “ déihe” by foeeupancy or donation’ 
which seems to bo ab variance not only wilh tho lexicogiaphieal meaning of 
the word, Dnt also with tho intetprotationa of the Commentators,—more 
espocially with that of Aullaka-Bhatta, whose Commentuy he has implicitly 
followed in his anslation, ant fiom which he has supplied the iauendons 
put in Ititics ax in the translation of the wbove text (See his Preface yp. xy.) 
Mulbtha-Bhattes fast intorpretation of the word ‘Zdbha’ is the samo as that 
of Cadht game’ used in tho text of Gauvanta aheady cited (pp, 1 & 2,) whieh 
Mr, Colobiooke tendors by ‘finding’ ; ard then accordmy to tho iutermeta: 
tion givon in tho Mititkehad, ho (Mfr, Cotobrooke) says —"“ nding is the 
discovery of a hidden teasmo.” (Sco ate, p. 2). The other interprotation 
given by Kulléda- Bhatta of tho word (ldbhe' is ‘presents fom iriends and 
tho like’ A tinnslation of Wudithe-Bhatte’s Commontary on tho aboyo teat 
is therefore givon juat below the toxt itself, iu order that the reader inay soo 

‘ and judgo for himself, 
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and the like, theso threo aro tho virfuons mons of acquisition 
for all tho four classes, Wonlth ( gained ) by victory is a virtue 
ous acgnisition for a Avkatiya on necount of (its being 
obtained by) conquest. ‘Tho investing of wealth at inlevest &e., 
(prayogea), ulso ugrioultare and trade or conmeres, are the vir- 
tuous means (of acquisition) fora Potshya. ho accoptaneo of 
a gift ov presont is a yirtuous means (of nequisilion) for a 
Bidhmana— Kutliika- Bhatta’s Commontary on the wbovo text. 


Ifit be asked thon, what rulé is there to show that such 
amode of acquisition has been recognized by the world, 
and such a modo has not? the same anthor (BUAVA-NATIIA) 
states: © A Smriti or code of Jaw, liko Grammar and the 
rest, lias been framed in order to show what are the rules 
estnblished in*tho world from tho earliest period.” ho 
purport is, thal such modes of acquisition alono ay have, 
from the beginning, been recognized by the world, ary cap. 
able of conforring ownership ; that they are uccessary lo he 
learnt in order to ascertain how property can be acquired in 
both wordly and religious matters; and that, therefore, with 
the object of showing what are the modes of acquisition, 
thus recognized by the world, the Institutes ofaw (Dharmd- 
Smit!) framed by GAuTAMA and others set forth — An 





H 
owner is by inheritance, purchase, &e.”—Snri, Chan. Chap. £ 
Clause 27. 





Tt cannot be alleged that ownership (seedmyem) is bub 
nominally said to be deducible from tha sheer, for, tho 
reason why it should be cotsidered as dodueiblo from the 
shdstra has been set forth by Sanattra-wARA in the follow. 
ing passngo. “Ono eannot be tho owner of a property, 
simply becauso he is in possession of il, for, docs if not 
occur that possession by ono of another’s proporty is ob- 
tained even by theft or other nefarions means P Therefore, 
ownership is deducible from tho shdstew alone, aud not 
from mero possession.” ‘Lhe meaning of this passage is 
that a thing cannot be concluded to be the property of ono 
simply because it romains in his possession, for, if so, ono 
that obtains possession of another's properly by theft ov tho 
like, would havo also to bo called the owner of such pro- 
porty —Lbid, Cl. 24. 





The following ave the principal means of acquisition, 
to which persons can have recourse in times of distress — 





(lie 


ON PROPRIBTARY RIGIT, &C.. % 


“Tearing, evcept that contained im Seripture, art, as 
mining perfumes and the like, woilk for wages, moninl sere 
vice, attendance on cattle, liaffic, agriculture, content with 
liltlo, alms, and recciving high interest on monoy, are ten 
oe of subsistence in times of distr'ess,°—Manu, Chap, X, 
vw. 116, 


Tt boing ordained that those are the modes or menns of snbsis- 
tence in times of distress,—~if any person has beon prohibited 
from following any of these ocoupations in other times for his 
livelihood, ho is allowed to follow it in times of distress, Thus a 
Bréhmana's working for wages, poiforming menial sovvieo, and 
living upon art, &e., (ave allowed in times of distress though 
prohibited at othor timos),—/ullitha-Bhatta's Commentary on 
the above text, Honce—~ . 


‘8. Tho modes or means of acquisition regulated ryavasthe, 
by Manu, Gouvrama, and the rest for persons af 
the different classes, at particular times,t aro a 
matter of popular recognition, and the acquisition so 
made produces Ownership and Proprietary Right. 


Thus VunAnesnwara;—Such as are conversant with Authority, 
tho science of reasoning, deom regulated means of acquisition 
a matter of popular recognition. —Jit, Zn, Chap. 1, Sect. i, 
Para, 10. 


“According to the demonstrated conclusion, since the 
restriction, regarding acquisitions, affects the person, tho 
performance of tho religious ceremopy is complete, even 
with tho property acquired by a breach of the rule; and it 
is an offence on the part of a man, beenuse ho has violated 
an obligatory rulo, 1b is consequently acknowledged that 
even what is gained by infringing restrictions, is properly: 
‘because, otherwise, there would be no completion of a reli- 
gious ceremony.” —Lbid. 





Although from this passage the said author appears to 
have slackened the rule nid down by him just above ib, 
yet ib shonld not be concluded from jis dichium, viz, “oven 


one = to ates Pan Bata 6 





* Vor the othor moans of acquisition prescribed in tines of disliess, seo 


Manu, Chap, X, vs, 81— 130, 
+ Vide Manu, Chop, X, va, 71~130, 
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what is gained by infringing restrictions is proporty,’—that 
the author meant that what is gainod even by any nefarious 
means is also property; inasmuch as, he himself has denied 
that it is so, by saying—"1t should nob bo alloged, that 
even what is obtained by robbery or othor nefarious moans 
would be proporty. J"or, proprictary right in such instances 
is not recognized by tho world, and it «disagroos with ro- 
ceived practico.”—Ait, In. Chap. I, Sect. i, § 1k 


So, what is deduyciblo or inferriblo from tho abovo passage 
is that— : 


4. Any thing which is acquired by honest 
means is the property of its acquirer, the same being 
recognised by the world; and such acquisition pro- 
duces both his Ownership (Sdmya) and property 
or Proprictary right (Sieatwa) according to recoived 
practice. 


Proprictry §. Proprietary right in a thing consists in tho 


right defued. Ganability of its being alienated at will by its 


acquirer, 


Annotations, 


6. Sananaa-KARA, advorting bo favatwd! procoadu to dosoriha 
how both ‘swatwa, and ‘smémya’ avo inferriblo from tho Sastre 
alone, “A thing cannot he said to be tho property (sac) of a 
man, simply because ho can, at will, oxereina tho power of alionation 
over the sang, for, alicnation of every thing is subject to tha rentvies 
tions of law.” Tho morning of this passngo is ong cannol arate 
‘T do not say that a thing is tho proporly (swam) of one, because it ty 
in his possession, but J say that wv thing over which tho powor of 
alionation may ho exercised by ono at will is his proporly, ‘Thin eae 
nob bo said to bea Sallacious reasoning, for, a thing usurped and tha 
liko aro nob to bo alionated at. will, and enmmot, consgquontly, be caller 
the property of the usurper, and the like” Ditdansiwana Sun alio 
maintains tho game principle — Suri, Uhans Chap, 1, Ch 24, 


ee re ee nen Ener en cemgmmeraremena Mn 3 SUNT ETE aA AD CEE AOS 


ON PROPRINTARY Rien, &c. sad 


We do not call that tho proporty of ono ovor whicl ho Authority., 
can perform the act of alionation at will ( Yuiheshia Vini- , 
yojyem), but wo call chat his property which is capable of 
being alienated (by him) at will (Yatheshia Viniyogdrham). 

Smri, Chan. Chap, L, Cl. 25. 


Even if thore should De no such act as alienation at will, Authority. 

a thing may be called capable of being alienated at will, 
Accordingly Brava-nArna, in his Vydya-viveka, says, “That 
which was acquired by one is to him eapable (of being 
alienated at will.)’ ‘the particle “ Cha,” used in the above 
passage of Burava-wdrua, is intended to denote that, in 
his opinion, capability to be alienated at will admits of 
being defined just in the same manner as “ Swatwa” or pro- 
perty docs, ‘fo avoid supposing that if so, a property 
obtained by theft would be also capable of being alicnated 
at will by the thief, the same author ( Brrava-nAtita ) adds, 
“Tho modes of acquisition by birth, &, are the modes 
recognized by popular practice.” Tho meaning is, that such 
acquisitions ouly as are made by birth, purchaso, partition, 
seizure, finding and the like, are recognized by the world, 
and they alonc* confer ownership and not an acquisition 
mado by thoft or the like —Smvri, Chan. Chap. I, Ci. 27, 


Property (Swwatwa) too, like ownership (Swvdmya,) must Observation. 
bo understood to be dedueible from tho shdstra alone, 
Swdmya and Swatwat being both of the samo quality, and 
tho arguments urged in reforenco to ono of them to show 
that it is deducibla from the shkést'a applying with equal 
force to the other.—Snwt, Chan. Cl. 24, 





* Horo in a note, the Jearnod Translator of Smritichandviket says 1" This 
is opposed to tho principle of Midkshard, which maintains thal oven what is 
gained by infringing tho rustrictions 4 property” (Smri, Chan, Ohap, T, Cl 27 
Note). Bué such is not exactly the caso, seo Vyavastcé No. 4, and tho pas 
ages just: above it, 


‘| Proporty (Swadwa) haa reference to tho thing, and ownership (Swamy) 
to tho porson, ‘Tho relation which a thing bons to its owner is eniled 
“ Swatwe,” aud the relation which an owner bens to his property is callod 
 Swdmya.” 


bi4 


According 
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SECTION II. 
On Iiurivaan, &e, 


6. Tho term ‘hevilago’ (ddya) signifies that 
wealth which beeomes the property of another, 
solely by reason of velation(@) to the owner——ALil. 
Chap. 1, Sceeb. i, § 2 


(a) The expression “ solely by reason of rolation to tho 
owner "obviates the possible use of the word ‘heritage’ in 


speaking of gift and tho like Zhaé relation, oviginating 


from birth, study, marriage, and so forth, is filiation, fellow- 
ship in study (of the veda), conjugal union or the fike-- 
Vide Coleb. Dig, (Lon, Md.) Vol. UL, p. 617. 


Nipa-KANTUA says :— Wealth not re-united nor put 
back again info a common stock, and (still) admitting of 
partition, is “Ifevitage,” By ‘not re-united,’ Lo mean to 
exclude wealth (never before joint, and now first) united 
for purposes of gain or the like, because the term ‘ partition 
of heritage’ does ndb apply to dividing of (wealth) thrown 
together by merchants. In hko manner, we mist also x- 
elude re-united property, in the sease in whieh that fern 
will hereafter be defined. Kyenas (we find) in the Saaiti- 
sengraka: That whieh is received Unvough the fiucher (i) 
amd that received through a dother, are deseribed hy the 
term ‘Lorilage ? ho partition of ih is now relitod.? 
And in tho Nighantw it is said: CThe learned) define 
heritage to be, weelth of a father (0) whieh adarits of 
partition? ’-——Vyav, Muy, Chap. LY, See. ii, § 


(t) The word ¢ father? is merely pul to donoto relations ain 
gonoral ns a part for the wholo,—/bid, 


Annotations, 

6. Tho Lorne  Zéya,” signifies proprietary right in woth (required) 
solely by reason of volationship to (its) owner, huts the Nacsa 
KARA: “Sagos call a father's wealth, fiadblo to partation, ‘day’ 
{heritaga).” Vir, A. OSans, ) po 00. 

Ttere also the term ‘futher is indicative of any relation, the word 
‘ddya’ being applicable in tho cago of othor relathves alive Ji, 


ee 
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OF IERILAGE, &c. 9 


So also DevAnanpA Burarta :—‘ If itbe asked what is 
the wealth called ‘horitage (déya),’ the Niauanru-KAra 
(tho Lexicographor) says,—‘‘Lhe Loarned define herituge to 
be the wealth of a father, which admits of partition’ ‘he 
meaning is, the Learned call by the namo ‘ Déye (heritage) ; 
the wealth descending from the father and te like, and 
which admits of partition, Fonce Dudrustwana describes 
heritage’ as follows :—‘ Ly heritage is meant that woalth 
which descends cither front the father or front the mother.’ 
The particle ‘Cha’ used in the above text of DurAnesiwara 
shows that the property inherited from others, besides the 
father and mother, is also included in the teria ‘ horitage,’ ?-— 
Smart. Chan, Chap. I, Cl. 83—6. 


Tho Mitékshard defines the term ‘horitage (déyay to be 
wealth which becomes tho property of another solely by 
reason of relation to the owne.* ‘This is not right, (as) in 
such a case tho objection (that would arise) is, that the term 
‘dayw would be applicable to the husband’s wealth, which 
becomes property of the wife by reason of (her) relationship 
to the husbandt ‘This, however, is opposed to the Veda, 
which declares females incompetent to inherit. Our opinion, 
therefore, is, § that— 


ry ayy 6 H 2 any According 
7. The term ‘heritage’ significs only chaé woalth |, Aecmling 


which is capable of partition (c) ond which becomes egndriad &o, 





Annotations. 


7. Since the partition, which takes place in respevt of partiblo 
property devolving from a father on his sons, is called ¢ partition of 
heritage’ ; it follows that such properly is (ddéya) ‘heritage’; and 





* Ante p. 8, Vu. 6 
} This is according to the teat “wealth common to the maniied pair.” 
Sco Colob, Dig. (dion, Md.) Vol, TH, p. 488. 
4 This teat of tho Fede applies not to widowed wivos, nob also to 
dunghiters, mother, grandmother and greab grandmotha, who, as exceptions 
to tho above, do inhorit under special toxts. Seo Colob, Dig. (Lon, Wd.) 


Vol, TI, p, 528, 
§ Smrité Chan, Sans, p, 22. 
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the property of another solely by reason of relation 
to the owner.*—Smri. Chan. Chap. FV, CL 11. 


(0) « Capable of purtition,’—thal is, liable to bo parti- 
tioned by the heis possessing a pro-esisting heritable right 
as well as a right to enforce a partition} 


Consequently,-— 


8. Tho share or properly which is reocived by a 
wife, mother or grandmother upon a partition boing 
made (by heirs), is not ‘ heritage,’ she having had no 
pre-cxistent heritable right, nor a right to onforee 
tho partition, and the portion received by her being 
given her by way of maintenanco, and not inherit- 
anco.t 


Tho woalth of awifo or widow, (which is) not liable to 
partition, is not ‘horitage” Accordingly a strd-dhanu derived 
from the husband is always unpartible ; division of propert; 
between husband and wife never being goen in the world, 
and FHAniva having declared that ‘partition does not take 
place between a wife and her lord” It must, thorofore, bo 
understood that a mother is ontitled not to a partition of 


Annotations, 


since the torm ‘hovitage’ is also nsod to signify property of whieh we 
partition is made: participation, not partition, is ntrielly intended. 
Colob. Dig. (on. Hd.) Vol. IT, p. 603. 

8, ‘Lhe roswit of much discussion as to tho intovest thal tho wife 
has ja partition hy, ov in tho life of, the husband, i, that it, ia met- 
dental ; it not being competent to her to clain: it in hor awn right. 
Stra. 1. L. Vol. 7, (2nd Md.,) p. 188. 





* Kiistna-Swamy lyor's translation of the above paragaph of the Sait 
ohandvikd contains many moro words, owing porhaps to the parnsage of tho 
manuseripé copy (in 8ansoit) bom whieh that tanslation wat made contin 
ing moro words than tho presago in tho printed eopy, of whieh the above is 
a tianglation, and which ia to bo found at page 22 of the Aanreehusdeih 
published by tho Hx-pofessor of Hindu Law in tha Caluutta Goyo ment 
Sansorit Coltoge. 


‘+ Sco Precedents, pp. 1—H ; seo also Partition, 





or meRiTAcn, &c. 1 


heritage in adjustment of a pre-existont right, but simply 
to take so much of the wealth as sho stands in need of. 
Leneo, such # mother alone as is destitute of wealth, and 
nota mother generally, is declared in another Smrifi or 
(book of) law to bo entitled to reccive a share. ‘ A mother, 
if'she be dowerless, shall, ina partition by sons, take an 
equal share.” —Smriti Chan. Chap, IV, CI. 11 & 12, 


The moaning is that, during partition by song, subsequent to Bx, 
the decease of the father, the mother will take an equal sharo, 
ouly where sho has no dower, 7. ¢,, her own sepmate property. 
The word ‘mothor’ includes a step-mother, it being said by 
Visunu, “mothers receive allotmonts according to the shares of 
sous.” By the qualifying terms ‘“f she bo dowerless,’ mado use of 
in the toxt, (para. 12,*) it is inforrible that where a mother, by 
means of her own separate property, is able to maintain horself 
and porform such religions duties (requiring for their accumplish- 
ment the uso of woalth) as are obsorvable by her, sho can tuko 
no share out of her husband’s property. Tf the separate property 
of a mothor be insuflicient for tho above purposes, thon sho, uot- 
withstanding her possession of such proporty, is to tako a share, 
which, howovor, is not to bo equal to thet of » son, but less than 
that, aud proportionate to hor wauts. Accordingly, where tho es- 
tute forming the subject of partition is largo, tho mother, though 
dostitulo of separate property, is nol to take an eqnal share, but 
such an inforior share nasmay bo sufliciont to moet her own 
wants. ‘Tho condition imposed by tho oxprossion—‘If sho bo 
dowerloss’—shows that tho taking of a sharo by the mother is 
on account of her necessity, and not by right of inhoritance, as 
ig tho case with brothers. By a mothor taking, not a fixed share 
but only so much as she stands in need of, tho word ‘equal’ used 
in tho toxt, (para, 12,“) is not rendered useless ; for, the word 
sorves to dobar hor, whore tho partiblo estato is small, from 
claiming more than the share of a son, on the score of its being 
neoded by hor, Zoid, Cl, 13—17, 


As to what is said by Vistinu (para. 7,+) that daughters 
too are entitled to allotments according to the shares of 
sons, there also it must be understood that this is not by 
right of inheritance, as in the case of brothers, but simply 
for tho purpose of delraying the expenses of their marriages, 
The reasons are,—Istly, Becauso they possess no right of 
inheritance in respect of a property, which, though they 





* Of tho Smriti-chandrihd. [ O£ the Sivriti-chandrikd. 
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have acquired an interost inal by birth, has not becomo 
thoir independent property, (notwithstanding the demise of 
the fathor) fiom its being partible not among them, (but 
among the song only.)—2udly, Beoruse the adjective Cun- 
married is used in the text of Visanu (prea, 7,") before the 
word ‘ daughter’—Zbid. Cl. 18, 


9. But, whero on the extinction of an owner's 
tight, a woman, by right os an heiress, takes his 
wealth, chad is certainly ‘heritage (déya),’ Dboeause 
that is not given hor as muintenance, but taken by 
her as inheritance. 


That is declared by the author of the Vir-midrodoya 
in the interpretation of this text of NArApa—* Where 
a division of paternal estata is instituted by sons, tat be- 
comes 2 topic of litigation called by the wiso yertition of 
heritage.” Paternal,’ ‘hy sons,’ both these expressions in. 
dicate relation in genoral, since that is determined in respect 
of a widow aud others also concorning the woalth of a hus- 
band and the rest.— Vé. Ai. (Sans,) p. 159. 


10. Heritage is of two sorts: unobstructed 
[ a-prati-bandha(d)|, amd liable to obstruction 
[ sa-prati-bandha(e) |.}-—dtil. Chap. 1, Seet. i, § 3. 


(i) Tho wealth of tho fathor or of the paternal grand. 
father, heeomes tho property of his sons oe of his grindsons 
in right of Choir being his sons or giatdsond; and (Acs is an 
inhoritance nol liable to obstruction. bic, 


{c) But property devolves on paternal uncles, brothors 
and the rest, upon the denise of the owner, if there he no 
malo issue; and thus the acti existoueo of a sou au tho 
suivival of the ownor aro impediments to the succession ; 
and on their ceasing, the properly dovolves {on tho snecos- 
sor) in right of his being unclo or brothor (as the eso may 
he). Jhis is an inheritance suyjoct to obstruction. The 
samo holls good in respect of their sons and othor de- 
scendants,~—Lbid. 


® QE tho Smo jti-chand ha, + Vide Vrocedunts, py, 6 & 112, 
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or menizace, &c. 13 


(d.e.) Nita-Kanvita’s description of the above is more 
porspictious :— This heritage is of two kinds, obstrnet- 
ed, and unobstructed: whon the life of the owner of the 
properly or that of his sons, or other oe ), is interposod, 
that (proporty ) is termed obstructed (heritago ); for in- 
stance, the wealth of uneles and the like. But where ownor- 
ship acorucs to sons, or obhor (next heirs), solely from 
affinity to the owner, without reference to othor means of 
acquiring property, (tho heritage ) is then unobstructed, as 
the wealth of a fathor—Vyav. Mayz. Chap. IV, See. ii,§ 2. 


(d.¢.) Murra Misra is still more perspicuous. He says, 
“This heritage is of two kinds: ‘unobstructed (a-prati- 
bandha,) and obstructed ( sa-prati-bondha). The (herit- 
able) right of a son and the rest in the wealth of a father 
and the rest being ercated by relation as son and so forth, 
that, notwithstanding tho existence of the owner, is their 
unobstructed heritage, their right having been generated by 
birth, and tho same not being obstructed by the existence of 
the owner, But as to the wealth of a separated and un-ro- 
united son dying without a son, which becomes the heritago 
of his father, brother aud tho rest, that is obstructed (leri- 
tago), because there the existence of the owner was tho ob- 
struction to (their) right being accrucd.*—-V~, Ai. ( Sans.) 
page 160. 


11, Whore a division of tho paternal (/) estate 
is instituled by sons (9), chat becomes a topic of 
litigation culled by the wiso ‘ partition of heritage.’ — 


N&nava.t 


(f) ‘Patornal’ horo implios any relation, which is a causo of 
proporty.-dfte, Zn. Chap. I, Suet, i, § 5. 





“ Thus tho horitablo protonsion of tho son of a Mindt boing immodiato 
is“ (eprati-bandha)—a heutage not liable to obstrustion,” anayoung with us, 
to tho heir apparent, whose aight, if ho outlive his ancestor, is indofeasiblo; 
whilo that of icmotor heirs, as of brothors, unelos, and others, ia distinguish- 
ad, a4 boing likblo to obatruation, (sa-prati-bandha,) by tho intervening birth 
of nearot ones, so that thoir title is not appaont, but prosumptive only.—- 
Stra, WT, L, (2nd Wd.) Vol. I, p. 181, 


ve Mi ie i,§ 6 ;—Vyav, May, Chap, LV, Sect. iii, § 1;—- 
» MS, (Sans.), p, 521. 


Turthor Ix. 
planation, 
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*Tather and son’ jndicate any rolation, sinoo it is applionblo 
also to tho proporty inhorited by 2 widow and others from their 
husband and tho vost. V2. A/7, p, 169, 

(g) ho word ‘sons’ includes (by Bynoedocho) grandsons, 
and the rost.~ Vyav. Aayi. Chap. TV, Sook. tii, § 1, 


SECTION Ii. 
Ter reannt Rent? AND TIME CAUSE TLERBOF. 


It has been shown, that property ( propriotary right ) is a 
matter of popular recognition ; and tho (heritable ) right of 
sons and tho rest, by birth, is most familiar to tho world, as 
cannot be denied.— agit. In. Chap. I, Sect, i, § 23. 


This maxim, that the grandfathor’s own acquisition should 
not bo given away whilo a son or grandson is living, indicates 
a proprietary interest by birth.—Lbid., § 24, 'Therofore,— 


12. Itis a sottled point that property (7. ¢,, 
heritable right) in tho paternal or ancestral ostato 
is by birth (@).*—~Mit, In. Chap. I, Sect. i, § 27, 


Annotations. 


12. Tn fret, property is tomporal, -tho reecived practico in tho 
world is, that the ownership ov right of a son and tho reat in Uo 
woalth of a fathor and tho vest is goueraled immediately upon tho 
birth of the formor.— V4, AZ. ( Sans.) p 103. 

Thal an indefensible inchonto right is rented by birth, seonm to he 
universally admitted, though much argumentative diseussion hay 
been used to establish that ¢hie atone ia not aniticionl to eoate 
proprictary right—Maen, I, T. Vol. J, p. 2. 

Theo inchoate right, that has beon alluded to, renders tha sone, a4 
has Leen seen, in some sort, co-propriotors with tho father of tho 
{amily proporty, to the oxtont of giving them, under parlieniar cir. 
cumstances, claims upon it in his life, which consivteutly with the 


* Boo Vyavasthds, 28, 29 and tho anthorilies &o, rolative thorelo, geo also 
Precedents, pp 6—16 and 42, 





OF TERIVABLE RIauT, &. 15 


GouraMa. oxplains in the following passage the origin of Authority, 


the son’s title to the paternal estale~' ‘ho venerable 
teachors direct that ownoyship to wealth is acquired by birth 
alone.” (¢)—Smri. Chan. Chap, I, Cl. 27. 


(a) “ By birth alono.” By the very formation of the footus 
in the mother’s womb.—Jbid, 


According to DuAresnwara-ActAnya,—The ownership of 
sons and the rest, in the wealth of the father is not gencrated 
proviously during his life, but is produced by partition. 
And the author of Smit says the same. But it is not 
go; for, from the plain senso of this text: “ Zvew by birth, 
ownership in wealth is obtained,”* and from other similar 
ones, it is evident, that, ownership in the father’s wealth, 
depending on the filial relation, is generated oven by the 
production of a son—Vyav. Maytt. Chap. IV, See. i, § 8. 





Annotations. 


spiritand intention of the lav, it is notin his power altogether to bar, 
Vesting in them, however, by birth, they attach more upon that part 
of it which has been inherited by him, than upon what he may 
havo himself acquired ; tho title to property descended from anceators 
‘being considered to be in him and them, so fur the same, that, upon 
partition by him taking place, the Inw regulates tho distribution ; 
whereas, with regard to the rest of what he possesses, it leaves it 
nore at his diseretion—Stra, IL. L, Vol. I, (Quilt Kd.) pp. 177, (78. 


* This text is to be found also in tha Mildhahard (Chap. I, Soc, i, § 27), 
whoro its Joarned Translator (Mr, Colebrooke) seams to havo inadverlontly 
omitted tho translation of tho Sanserit word “eve (even, alone, ov only ).” 
The same is, however, rendered by tho Translators of tha Pyavahdra-mayit- 
Khe and Smviti-chands ha. Yut tho former hag tunslated ib by Seven,’ aud 
tho latter by ‘atone,’ Mi. Colelnooke, moreover, says that the above text ix 
not to be found in Gowrama’s Institutes, Noverthetess, 11 ix to be found nob 
only in the Mtdkshard, but also in the Pyavaharamayahha, Sno iti-chandvikd, 
Déywbluiga, Vedda-bhanga nan, ard ramy athe books of authority. ho 
hast ia translated by Mr. Colebrooke huniell, and there tho ward “cre” is 
vondored by fonty.’ (Seo Coleb, Dig. Vol, 1], Lon, Md. p. 608.) ‘Tho reader 
will bo surprised to Jenin that tho printed Inatitutes of the sagos do not eon- 
tain several of their texts which aro to be found in the Digests and other 
works of undenindlo authority, 
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18. From the foregoing texts, viz., “proporty (that is 
hevitable right) in the pateroal or ancestral wealth is by 
birth,? and “ownership of wealth is acquired by birth 
alone,’* it follows that a son and miandson, whose heritable 
right accrues by birth, have no hentable rieht in, o1 claim 
to, such property as was paternal or ancestral, but has been 
disposed of before his birth.+ 


14. By ‘dirth’t is hore to be understood also 
the foetal existence of a son or son’s son, though 
his coming out of the mother’s womb must he 
awaited.§ 


Because, if the issuo be a malo and alive, it would at 
once succeed, if a daughter, sha may or may nob succeed 
(as the case may be), whilst a still-born child would not in 
any caso affect the succession to the inhortlance. 


Vasiusnrita :—A share of the heritage with tha brothors 
shall bo allotted to those widows (é) who havo no offspring, 
but are supposed pregnant, lo be helt by theny until thoy 
(severally) bear sons.—Coleb. Dig, Vol. LIL, (Lon, lid.) p, 86, 


Annotations, 


14, [bis not necessiny that the heir should bo aetually born 5 ih is 
sufivion) that he was begotion and alleswardys born with vilalily 
when born with vitality, if is of no moment how roo alter the child 
may expho; tho right of inhoitaver is required, and the inher 
tance devolves on thd heiis of tho chikl--2/b, da, Sect. BL 

14, Ifa widow of n deceased co-heir happen Lo bo pregnant at tha 
time of his death, ov be supposed to be xa, either partition alould 
wait, or d share should be sot aside, bo abide Ute contingency of hor 
having an aftor-born son; failing which, ib reverts, and is diateilnt- 
able aubjest to the maintenaneo of Lhe widow.— Saw TH. l. Vol 1, 
(2nd Ea.) page 207. 


* Seo ant, pp. 14, 15. 1 Sev Procodonta, pp. 6, 18, 49, 72. 
1 In page 14. 


This (i.e. bith) is two-fold, It might be referid to tho poiod of cope 
coption, or to actual poduction—Bel. 8D, A, Rep. Vol. 'V, py di Note. 


§ Seo Precodents pp. 15, 10, and Vyavasthd Darpang, (aust Mab) pp, 6-9, 





OF WERITABLE RIauT, &c. vi 


(2) Widows here signify wives of docoasod brothors, If Explanation. 
they be supposed likely to bear sons, sharos must bo also 
allotted to thom : consequently, the meaning is that shaes 
are only allotted to tho widows Jor the bekoof of their sons 
(to be born ).—Colob, Dig, Vol, ILL, ( Lon. Hd.) Page 86. 


At tho timo of partition a share must be reserved for  Uxplanation 
the sons of the widowed wives of tho brothers, who are std Authority 
pregnant by their husbands, until the delivery of children ; ‘ 
and if no malo issue be produced, the above-mentioned 
shares should he taken by them, that is, by the living bro- 
thers; such is the meaning.*+— Vi. Chi, p. 292. 


Although the child in the womb does not inherit, yet it Remarks, 

suspends (for a time ) the succession to the property to which 
it would succeed, (if born a male and alive;) for, were it 
held otherwise, (that is, if any inheritance or property wore 
vosted in the child in utero immediately after the extinction 
of the owner's right, ) then, on its dying in utero, or abor- 
tion taking place, its own heir would inherit and uot tho 
heir of the owner, but this is inconsistent with the law and 
contrary to usage.t 


15. Tho property which a child in the womb is to Myanaatd, 
inherit on its being born a male and alive, should, however, 
bo dopositod with his noxt frionds ( bandhus and mitras ) 
for safo custody until he attain majority} 


Karydvana:—Let them deposit, froe from dishtisoment, Authonty. 
with bandhus and nvitvas tho property of such as have not 
attained maturity, ag well as of those who are absent. Like- 
wiso Lho property of minors should be preserved until they 





* fho rule will, however, be complied with if the child ig fitally in 
boing, that is to eay, conceved and in tho mother's womb On this stand 
the undoubted rights af a posthumous gon, whieh are acinitted hy all the 
schools aud all the commontalais, By “ posthumous” a son is meant as con 
coived at the dato of tho aucostor’s death, in contracistinction to ona uot 50 
concoived,-—2 Not L, C. p, 422. 

| A chitd in the womb takes no ostate, In ceases where, when the suecession 
opous out, a female member of the family hay concuved, the juherttanco 10. 
mains in wboyanes until the result of tho coneoption can be anecrtaiued, {ft 
tho child be still-born, tha eatato gocs not to its hoir, but to the hen of tho 
Jast owner. Part of tho docision in the ease of Musst, Gowre Choudiain y. 
Chunmun Chowdiy.—Suth, for 1864, e. r. p. 340, 


4 Sco Partition, and the Chupter on Minority and Guardianship, 
a 





Vyavastha, 


Renson, 


Vyavaatha, 





18 VYAVASTIIA-CIANDRIKA 


attain thoir full ago.—Vir, ATi. (Suns.) p, 182. Vide Dé. 
Bhé, (Coleb,) Chap. TI, Sect. i, § 17. 


16. Thoterm “ birth,’’* comprehonds algo the 
adoption of a son.t 

Because, by adoption, the adopted is born avain in the 
fanily of the adopter, and is thereby vested with heritable 
right in the estate of his adoptive father and grandfather ; 
aud from tho moment of his adoption he (with his adoptive 
father) becomes the co-owner of auch estate just ay a 
legitimately begotton son is by, and from, his birth, 


17. The expression “ property in the paternal 
and ancestral estate is by birth’* is taken and. 
held to imply that tho great-grandson, whose father 
and grandiather are dead, has also, by birth, a right. 
in, and 10, tho estate of his great-grandfather. | 





Annotations, 


16, Aun adopted son isa substitute fora son of tho body, where 
none such exists, and is entitled to the same right and privilegos. 
dleon, UL. Vol. T, p. 18. 

When he who has procrentod ev son gives him to another, and 
that child is bore again hy tho rites of initiation, then his relation 
to the giver ceases, and rotation to the adopter commences Colel, 
Dig. Bk. V. Chap. LV, », 183, 

Yho theory of an adoption is a completo change of paternity ; the 
gon {nlopted) is to bo conaiderod as ono actually begotlon by the 
adoptive father, and he is so in all respects savo an incapacity to 
contiact mariiages in Uno fandily from whieh he wies taken, - Mad, 
3. OR. Vol. f, p. 420. 

17. Tho right of representation is atio admitted, ay fav ay tho 
great-grandson ; and the grandson and great-grandson, tho father of 


7 * In Vyanasthd 12, 
+ Sea Procodants pp, L6—~b9 5 avo alan Adoption, 

y Only the sons of ndvcoased, ineluding tho adopted son, ore ecrteda ta 
succedd, aud their succession, thorofore, ia called mnolutiucted (epratibuns 
dha), tho ‘issue’ including sons grandsons (son's Kone), and groategraud 
sons (through grandsong.)—Norton’s Leading Giacs, Cart bi, p. 406, 


Sea post, pp. 34, 47, also Chap. 1, and Sections $- Vf of Chap, Uf, Book UH, 
also Partition, aud Procodonty, pp. 112, 219, 222, 223, 477, 478, &e. 


' 


OY UERITABLE RIGIut, &o. 19 


i Sao oo ab Veith? 
iy 


Because, the term ancestral relates to the proporty of Reason, 

the ancestors in the second and third degrees as well as 
in tho first degree, aud the term pué-tra, or son, signifios 
also a grandson aud great-grandson (in the malo line); and 
because the great-grandson represents his decoased father 
aud grandfather, and has, by birth, a right in what chey 
had a right, as well as in what they died possessed of, vested 
with, or entitled to.* 


The word son, here used, is inclusive algo of the son’s son Authority, 
and grandson in the male lino.—Da, Aftin. Sect. i, § 13. 


The term ‘son (put-tra), here uscd, is inclusive of the Authority, 
grandson and great-grandson (iu the male line); for these 
equally present oblations of food, and preserve tho line,— 
Da, Chan, Sect. I, § 6. 


18. Of those, however, who havo no right by Pyavashe. 
birth, the cause of heritable right is the same as 


Annotations, 


the one and the father and grandfather of the other being dead, will 
talee equal shares with their uncle and giand-upele respeelively, Tn- 
deed tho term ‘pué-éra,’ or son, has beon hold to signify, in strict 
acceptation, (also) fa grandson and gicat-grandson’—dfcen, U, 
In Vol. I, pp. 17 and 18, 


A son dying in tho life-timo of tho father leaving sons, repro- 
sentation takes place, proceeding as far as grent-grandsous ; upon 
tho ground of theiv conferring, by performance of fanoial obsequies, 
equal benefit on the ancestor ; the sey (ns observed by Sir William 
Jones) to the whole Indian Law of Inheritance —Sera LL, 
Vol, 1, (1% EL) page 116. 

The collective torm zssue comprehending not only as many song 
ag aman may chance to leave behind him, bub sons’ sons also, and 
the sons of the latter, or great-grandaons.—/bid, Qud Md, p. 121. 





* Seo Pyavasihé No. 28 and the Authovitios fo, relative Uheralo; seo 
alao Precedents pp. 112, 219, 477 &e. 











20 VYAVASTILA-OMANDRIKA 


that of (their) taking the heritage, namely, their 
survival at the time of the owner’s death.* 


Authaity, , Survival at the moment of the owner’s death is tho only 
citcumstanco recoxnized by Jaw as creating right to inhorit 
the property (of a deceased owner ).} ‘Therefore, whorevor 
the propeity of ono dying without issue (male in tho 
inale line ) devolves on another by reason of tho domiso of 
tho proprictor,} there that (4 ¢ survival) alono is considored 
as conferring a right on the inheritor to inhorit (tho 
proporty of the deccased),—Smrt. Chan. Chap. IX, Seet, iii, 
Clause 5, 


Authnity. 19. Ifere, by tho tern “death,’§ physical death 
alone is not meant: it alludes also to a person’s 





: Annotations. 


19, ‘hero are two occasions, upon either of which, whotaver the 
Tinddé law prevails, dominion may bo tansforred from tho father in 
his life, without hisconsont, whether the properly claimed hy tho 
sons lo be divided bo ancestiat or acquired: ‘hese ara voluntary 
devotion, hy wluch a father is conmdered av having renounced it, 
and degradahon from enite, by which ib ia torfouedts—Sttas We le 
Vol. A, (nel Md) py. 18d, 

Not only upon his demise, but upon his vontneiation of worldly 
coneerus with a view to ending hia days in devotion, ov, aller 


* Vido Procudonts py. 19-22, 81, 41, 107, 140, atso Blin TT. Te, 1, (2nd 
Ed.) p. 116. 

4 Tho Ienned Translator of tha Smriti-rhand id instoad of Ca deceawd 
owner, hat, in the above clause, std the words Cdcecaset wonsar'; aod 
the do180n fpr bis so doing appown to be, trt in tie claire pumtahoso its 
womnn'’s proporty is traaled of, bub the tollowmny Ulauna (ie Chu by 
incheating only an intoreneo duuyn from Uke preceding cannot but bo a yamer ul 
one 5 and, that 1614 actually so, id mianifent from tho Sinakiil words, dacene 
awaminag (of the owner of property ) bemg need in the tnanendine pands, and, 
ior expecially, from the following ot convhuling aomtence Car Cl 6); ae de 

q expressly tmontioned by the ‘Chanslator Iinmolt in tho followings note, ab 
page 21 of hin Lanslation, 

4. “This refers to a proprictoy, male or fomalo.’—Note hy the Chamalator 
of tho Snriti-chandrika, 

$ In Myavasthd 18, 


deine cha: EUR thal ae a 
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excommunication or degradation for sin, entrance 

into another order (by quitting that of a housc- 
holder ), being missing for a period beyond that 
which is prescribed by law, and resignation of tho ‘ 
wordly concerns or voluntary abandonment.(2)* 


Becanso each and every ono of theso, except tho last, is Reason. 
held to be a civil dcath, and all of them cause extinction of 
right equally with the physical or natural death,’ 
ee { 


F Annotations, 
such an absence from his family aa may justify the inference that, if 
not in fact dead, he has abdicated his temporal rights, the latter, wr 
2.0, inheritance, in effect, by anticipation, as it were, attaches; as it 
does on his degradation for crime, unexpiated —Stra. H. L. Vol. 1, 
(2nd Ed.) p. 122. 

19. Another undoubted one, 80 far as it still subsists, is, what we 
should call his entry ito religion , that is, his assumption of the 
one or other, of two religions o1deis, by which a Iindé is accounted 
(as were monks, with us, before the Reformation) dead in law ; the 
consequence also being the same, thal his heirs take his estate. 
They constitute the third and fourth stages, in the progressive ad- 
vancemont of the ITindd, from birth to deaths tho fist being that 
of a studants tha accond, that of a married man, ov house-holder. 
In entering upon tho third, (the first of the two in qnestion,) viz, Vhat 
of hormit vdna-prastha,) for which the appointed ago is fifly, he may 
repair to tho lonely wood, accompanied by his wife, if (says Manu ) 
sho choose to attend him, And as, therefore, in such event, a prospect 
of future issue may atill exist, pritition will be prematine, whilo it 
continues to do so, so far atleast as regarda property inherited, 
according to the authorities that have been aheady referred to. 
Tho next is that of Auchoret, ( Sanydsi, ov yitd,) when thero 
remains nothing to prevent it from immediately taking place.—Séa, 
UU. L. Vol. I, (nd Hd.) pp. 185 & 186. 

The share of ono who has entered into the fourth order, or 
become otherwise disqualified, on xo-partition, veats in his ropro« 
aentatives.—Zbid. p, 235. + 








* S00 Prccodents pp. 22—30, 90—10, 207 and 300; n00 algo Hxchwion 
from Inheritance. 





i 


Authority, 


Authority. 


Tixplanation ( r 1 1 ; 
and Authority the middlo-mosb, ab the delivery of shares, (for the indeclin« 


Explanation ¢ a 
and Authority through his death, or secession from the house-hold order, 


Authority. 
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(b) After withdrawing his affection (from things of this 
world,) if heabdicalo his estato in this form “led this be no 
longer mine,thon indeod proporty is divested by abdication; 
and afterwards, even though temporal inclinations revive, the 
properly is not renewed, ‘Tho resignation can ouly be known 
from the declaration of the party.—Coleb, Dig. Vol. TI, 
(Lon Ed.) pp. 525. 


Ifsons, outcasts excepted, ontitled to inheril the father’s 
estate, bo equal in the possession or destitution of learning 
or the like, they shall all have equal shares.—Snurt. Chan, 
Chap. II, Cl. 2. 


A. father, entitled to ( exorcise) independence or dominion 
being alive, his will is the cause of partition, but when he is 
no longer entitled to it, by (reason of) being degraded, w 
wandering devotee orthe like, tho will of (his) son is tho 
cause of partition—V% Mit, ( Sans.) p. 171, 


“Should the cldest or youngost of several brothors be 
deprived of his allotment at tho distribution, or should any 
one of them dic, his share shall not be lost: but his uterino 
lnothers and sisters, and such brothers as were unitod after 
asopnration, shall assemble together and divido his share 
equally.’—Manu, cited in Ali, 2. Chap, LL, Scat, ix, § 12. 


Among ro-wniled brothers, if tho eldest, the youngost or 
able termination of the word denotes any easy,) that is, ab 
tho timo of making a partition, ose ov forfeié his share by 
his entrance into another order (that of x hermit or ascotic) 
or by the guilt of sacrilege, or any other disquatification, 
&e.—Mit. In. Chap. I, Sect, ix, § 13, 

Tfany of tho rounited parconors cannot recoivo n sharo, 
&e-~—Vi, Chi, p. 802. 


Those who have assumed another order (¢), aro oxeluded 
from participation. —Vasiiswia, ciled in Coleb, Dig, Vol. 
TH, (Lon. Hd.) p. 827, 


(vc) Another order than that of a house-holder, — bid, 


4 


x 
ob 


, 
Cus ty 





[ 





OF WERITARLE RIGIT, &C. 23 


There are four orders ; thus Vémana purdna:—“ Four orders 
ave prescribed for Aréimanas: (vis, tho ordor of) the married 
man keeping honso (grihé or grihastha), tha studont of tho veda 
(brahmachdt,) tho hermit ( vdna-prastha,) and tho anchoret 
(bhikshu, sanydsi ov yati.) To Kehatriyas also avo ordained 
(the first) throo ordors; and two (é. ¢ tho ordors of) the bra- 
hmachirt and griht for Voishyas. The only order to bo ontored 
by tho Sheidraa is that of grihé or grihastha,”—Soo Str. I, L, 
Vol, I, (2nd Ed.) pago 84, 


20. Out-casts or men degraded for sin, and persons 
assuming an order or condition of life other than that of a 
house-holder, are not, however, considered dead, as to the 
property acquired by them after their degradation or as- 
sumption of another order.* 


Tn fixing the date of a missing person’s death, the holy 
sages, (tzshis) aud compilers are not of ono opinion, as is 
manifest from the subjoined texts cited in tho Virnaya- 
sindhu :— 


Vrippna Manu :—* 8o if the time of twelve years of a 
person’s absence has gone by, thoy shall cause his death- 
rites to bo solomuised at the commencement of the 
thirteenth year.” 


Varreaspati:—“If no tidings bo had of a porson for 
twelve years, sch person shall be treated as one dead by 
tho burning of his effigy made of Kusha grass.” 








Annotations, 

19, Where a share is not desiied by a son, ib may bo effectually 
walved by his acceptance of a trfflo in satisfaction, upon the prin- 
ciple of guisque potest renunciare jurt pro se introducto; his heise 
boing bound by his consent, But, without renunciation, it may be 
still claimed.—J6id. p. 195. 

20. In cither case, whether of tho out-cast, or the devotee, parli- 
tion attaches culy upon property possessed by him at the time, not 
upon what may stbsequently devolve, or be acquived,—Stra. UL. 
Vol. T, (2nd Ed.) p. 187, 





* Seo Precedonts p, 40; Sco also Hxelusion from Inheritance, 


RI TCT IEE BI SI: ONE BEDE A OCA SCS REBOOT is BSE EE Tesi ood PRES 


Vyavasth§, 








Vyuvaathd, 
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Bhebishyo-Purdna :-— Ue any one’s father bo abgont, and 
neither a letbor nor any news of him bo recoived, then at 
the end of fifteon years his effigy shall bo formed and burnt 
in the manner prescribed by tho law: from that dato all 
hig obseqnios shall bo performed.” 


It is said in tho Aadund-ralne thal (tho rulo of ) wait 
ing for twelvo ycars applics to all missing poisons, except 
toa father, 


In tho Grihya-kdrikd, howover, it is laid down as 
follows :—“ It is said that the obsequies of a missing person 
in the first period of life, should be performed after tho 
lapse of twenty yoars, of one of middlo ayo after fifteen 
years, and of a person in tho last poriod of life (above 75 
yoars) after 12 years (from the day of his or hor dis- 
appearance,)”* 


OF tho above doctrinos, that which is laid down in tho Gri- 
hya-kdrikd is consistent with reason and thoretoro preferable 
in practice according to the ordinances of YAINYAVALKYA 
and Vrinasratt, which are as follow +—~"Tf two texts diffor, 
reason (or that which it best supports ) musé in preetico pre+ 
vail.” “A decision must not be mado solely by having 
recowrso to the letter of the written eedes; since, if no 
decision were mado accoding to the reason of the Jaw, | 
there might be a failure of justice § 


So, according to tho toxt of Grihya-Adrikd citod (as 
above) from tho Nirnaya-sindhat,-- 


21. Tho death-rilos of the missing person, who 
is in the first period of lilo, aro to be performed 


Annotations, 


21. ‘Tho law has assigned various poriods of absonee, inferring, 
tho conclusion, aecowling to the ago of the porson in queston at the 





* Cited in the Mirnayasindhu, 
+ Yaaryavaeva. Son Colebiooko’s Digest, (Lon. Ul) Vol. TUL, p. 605, 


T Or according to immomorial usage; for, the word UA admils both 
sonsex.—Jbid. Vol, 1, p. 128; Notot 


§ Vriuasvatt, Seo Jbidem, and Maou. WL, Vol. 1, p. 102 
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after twenty years; of ono in the middle age, aflor 
fifteon years; and of one in tho latter poriod of 
life, aftor twelve years, from tho day of bis do- 
parturo, and thon, their heirs become entitled to in- 
herit from them,* 


‘The case of a missing father is, however, an exception to 
the above rule, It is laid down by JATUKARNA, quoted 
in the Nivnoydmrita, and in the Bhavishya Purdne and 
Madanu-raina cited in the Nirnaya-sindhu, (as aboye 
quoted, ) that— 


22. Tho time for the re-appearance of a missing 
father is fifteen years, at the expiration of which 
his exequial rites must be performed by his sou.* 








Annotations, 


time of his doparture, tho lowost boing twolve yonrs ; at tho oxpira- 
tion of which, without intelligonco of him haying beon received, the 
heir is ontitled 40 assume the succession keoping cortain fasts, thon 
Imrning an imago of his ancestor mado of £usc, and finally perform- 
ing for him, ih the preseribod form, his funoval viles.x—Stra, WL 
Vol, I, (Qud Ed.,) pago 131, 

Siv W. Maonaghton says—“ The fact of the ancestor being miss 
ing for a poriod oxcecding twolvo years, constitutes a logal title to 
suacossion on the part of the heirs.’ ‘Chis doctrine was recognized 
in n caso decided by the Sudder Dowanny Adawlut, on the 25th of 
April 1820 : Roports Vol, iii, p. 28, wherein it was dotormined that 
twolyo yours should bo allowed for the re appearance of a missing 
porson, after which his death will bo prosumed ;} bub some authori- 
ties maintain, that the poriod varies with reference to tho ago of the 
missing person.” Soo Noto to Cayo 7, Vol. ii, p. 94—duen, OL L, 
Vol, I, p. 2 


* Vide Piecodonts pp. 28—-80, 87~ 39, and 43, 


+ Phia betag a Bengal onso, the principle inoulevted therein should be tekeu 
to be according to tho Lindt Inv as ouriont in the Bougal school. 


4. Thia note is to ho found in page 89 of the Precodents, @, ¥, 
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Vyavasthe. 


Vyavarthd, 


Authority. 


Authority, 
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93. But if a missing person on his rotum aftor 
the lapso of tho period allowed for his re-appearanca 
has performed tho oxpintory ponance prescribed by 
tho Shdsfra, thon ho isnot treated as dead, but 
restored to the rights of the living.* 


Thus the funeral obsequics having been performed by 
mistake, should the man, (so) dead, ever return, (then) let 
him perform the rite or sacrifice (called) ‘ @yushmatt) and 
resume (the performance of sacrifice on) firo— Chhdndogyu- 
parishishta. 


The person, whose funeral obsequics havo been per- 
formed upon his death being heaid of, should perform 
expiation (¢) according to the Shdstra, and resumo the 
(performance of sacrifice on) fire.” “If ho (tho missing 
erson ) return alive, let (his kin ) immorse him in a vessel 
full of clarified butter, (then ) taking him up, let them causo 
him to be bathed, and his iniliatory ceremonies, &0., to 
bo performed. Iuet his religious rites, which take twolvo 
days or three nights to be completed, bo porformod : (next) 
Jot him perform ablutions and ve-marry his wife, or another 
(girl) in her default, Laving conscerated tho sacrificial 
fire, as ordained, Iet’him petform tho Vrétyashtome sacri- 
fico or iito, And repaiting to mountains, or hills, (hare lot 
him perform the dyushmalé yaya by olforing a beast to Ln- 
drat and dgni;| and afterwards let him perform also somo 
other sacrificos or rites as lo mny choose.”—Vriopna Manu 
cited in the Hemédri, Soo Bhavishya Purdna, and 
Nirnaya-sindhu, (Sans.) pp. 445 & 416, in which also the 
above texts are cited. 








* Thoro is a caso in Mast’s Notes (No. 86), in which tho Pandits doolarod 
that ‘ho who has absentod himself for tho poriod of twelve yous, and of 
whom no intolligonce has beon received during tut tine, muat bo consider oil 
ag catainly dead ; should ho oyen return aftor that tinie, ho had forfeited the 
rights of tho living.” ‘Thin boing a Bongal ease, the poriod of Lyelyo youa 
ust have boon deolued for the missing porson’s yo-nppomanes withoub any 
ioforence to his ago and rolation. But as to his forfeiting the rights of the 
living, it must havo beon declared in consideration of his not potorming tha 
expiato y penance, 


‘+ Ono of the Hind doitics, who prosides ovor tho atmosphoro and is 
regarded as the Sovereign of tho (subordinate) doities, ” 


4 By ‘Agni’ is horo meant the deity who in the rogont of firs. 
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(ce) Here by ‘expiation’ must be understood tho re-per- —_Interprote- 
formance of the initiatory ceremonies from Jdtu-harmet tion. 
to marriage —Lleméadri. 


24. As respects tho missing person who is not Vyausthd, 
an agnt-hotré,® if he return after his funeral obsoquics 
wero performed by mistake, he should perform 
. the Swastyayana ;+ but if he return after tho more 
receipt of the intelligence of his death, then he  . 
should perform the Charu-homa. 


But with respect to the (missing) person who is not an Authority. 
agni-hotré,* common swastyayana, the worship of Hariand 
80 forth, should be performed.—Chhdndogya-parishishta, 


But if the (missing) person is not an agni-hotré* he should Authoity. 
erform the Charu-homa upon the mere recoipt of the 
intelligenco of his death,—Ashwaldyana, 





As in the caso of co-parcenary, union, or re-union, sub- 
sisting, the same goods which appertain to one parcener 
belong to anothor likewise, so when the right of one ceases 
by his demise, those goods belong exclusively to the survi- 
vor, since he is not divested of his ownership, ‘They do not 
belong to such heir of his as has no right by birth, sinca 
his right could not accrue by reason of the decersed dying 
without a several right vested in him. In other words, as 
the deceased had his right in the whole property collec- 
tively and indiscriminately with lis surviving co-parcener, 
it ceased at the close of his existence, and as no several 
or individual right could be cieatod without a partition, ho 
left no such right in tho undivided property to devolve on, 
and vost in, that heir of his who had no right by birth, 
or whose heritable right is not an-obstructed.} ‘Therefore,— 


25. Upon tho death (natural or civil) of an Vyavaed. 
undivided or re-united co-parcencr (be he a son, 





* Agnihotri, composed of agni (fe) and hotit (sacrifice), signifies ono 
who maintaing sactifleial fle and performs sacrifices on it, 


+ Tho aversion of ovil by tho reoilation of Mantras, ‘The boncdiction of 
& Brdhwana ator prosontation of offerings. 


$ Seo ante, pp. 12 and 18, 


Authority. 


Authority, 
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brother, or the like) without a son* his widow and 
the rest, having no right by birth, have no heritable 
right in what the deceased had, It the sneviving 
pareener would own the whole joint estate by sur- 
vivorship.t 


Trom its being Iatd down that a widow becomes on- 
titled to suececd where the hushand dies divided, it is 
understood that where the husband dios wadduided, his 
father, brother, or the like, who lived in union with him, 
takes the property of the son-loss* man,—Sm7t. Chan. 
Chap. XI, Sect. i, Cl. 25. 


«“horefore, it is a sottled rule that a wedded wifo, 
being chaste, takes the whole estate of a man, who being 
separated from his co-heirs and not subsoquently re-united 
with them dics leaving no male issue.’ By this dictum 
of the Méléhshard it is implied or rather indicated that, the 
widow of an undivided or re-united parconer has no heri- 
table right in what her husband had, And sho having 





Annotations, 


26. Tt is porfoctly intelligible that upon the principle of suv 
vivorship tho right of the co-pareeners in an undivided estate should 
over-ride the widow's ight of succession whether Inved upon the 
spiritual doctrine or upon tho dockrine of survivorship, According 
to tho prineiplos of Uindt luy, there is ¢o-parconership hotwveon tho 
difforenL mombers of a united fumily, and survivorship following 
upon it, ‘hore is community ef intevost and unity of possession 
between all tho members of the fainily, aud upon the death of 
one of thom the others nay woll take hy survivorship tha in whieh 
thoy had during the deceased's life-time & common iniorest and 
common possession.—Part of the Privy Conneil judgmont in tho 
appeal of Kattama Nachoay » Rajah of Shiva-gunga.--- Vide Moore's 
Indian Appoals, Vol. IX, page 611. 





_ * The term ‘son or malo issue’ is inclusive alao of a grandson tual groat- 
grandson in tho malo lino, See ante, pp. 14, 17, 18, W, 88, £7 ant Provedonts 
pp: 68, 112, 219, 477, 478 and 405, 

‘+ See Precedouts, pp. 19~-22, 31~30, 41—48, 140 and 478-496, 


4 Afét. In, Chop, IT, Sect, i, § 89. ‘ 
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no such right, @ fortiors the othor heirs, who are inferior to 
her, have no right to inherit from the deceased. 


Apastampa:—Che father, having satisfied the oldest Authority. 
son with ono article, shall give equal shares to his le 
ing sons.”"—From the words “Ziving,” it is to bo understood 
that tho wife of a deceased son shall have no share of the 
heritage, but her son is entitled to a share; because a son 
is said to be the soul of the father, and there is a text by 
virtue of which a person is heir to his grandfather—V2. 
Chi. p. 232. 


26, The heritable right of the son* in the property of Pysvasthd, 
his undivided father who died a co-parcener and joint owner 
of the undivided estate has, however, been recognised by 
reason of his being consubstantial with his ancestor and 
representative of his person, and having, by birth, a right 
in the ancestral estate. 








Annotations, 


26. Aro-unitod parconor dying whilo tho ro-nnion continues, leav- 
ing no issuo, but a widow, according to the Mitéksharf, sho is entitled 
to maintonance only ; the deceased’s sharo vesting by sivivorship in 
his co-parccnors, it boing affirmed by Vachaspati Misra, that all texts 
anggosting hor succession, in proforonce to thom, rolato to the estate 
of a husbaud who has made a partition with his brothers —Stre, 
IL, L. Vol. I, (2nd Ed, ) page 234, . . 

25, 26. ‘Tho preforablo right of the surviving parcenors may be de- 
duced by inforenco that “the samo goods, which appertain to one 
brothor, bolong to anothor likowiso,” and that “when tho right of 
ono coasos by his domiso, those goods exclusively belong to the 
survivor, sinco his ownorship is not divested.” But according to 
hoth schools of Tindt lu, the right of survivorship is not absolute, 
and the undivided sharo, according to both, descends to his sons,— 
Part of the decision in Véira-swéent Grdmini v, Ayyd-swadmt Grémint 
Mad, J. C. R. Vol. I, p. 475. 





* ‘Tho term son is inclusivo also of a grandson and great-grandgon in the 
malo lino, See ante, pp. 14, 17, 18, 19, 83, and 47, and Precedents pp, 68, 
112, 219, 477, 478 and 495. 

t Seo ante pp. 12—16, and Succossion of sons, ginndaons and great-grand- 
sons in the mals live. 





Authority. 


Authority. 


Authority. 


Authority, 


Vyavasthd, 
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I. Veda +—Ilig-solf is truly born a son.—Sce Da. Mim, 
Chap. IV, § 13. 


IL Bhérata :—“ To (tho son ) is (as it wore ) that very 
person, by whom produced.—Seo Ibid, 


TI. Mayv:—'lho husband, after conception by hia 
wife, becomes himself an embryo, and ig born & second time 
hore below, for which reason the wifo is called ‘ jayd,’ since 
by her he is born (jayate) again.—Chap, IX, a 5. 


TV. Sancwa and Taxnrra:—Let a priest take tho 
hand of a woman equal in class ; tho bodies of his ancestors 
are born again of her. Let him figuratively address hia 
own soul in tho person of his son:—“ Sprung from (my ) 
sevoral limbs, especially from the breast, thou, my soul, art 
called ‘son’: mayest thou live for a hundred years! Hor 
the benefits conferred on pavents, thou, my soul, art called 
“gon ; because thou deliverest (éréyase) from the hell called 
‘put; therefore, thou art named ‘put-tre (hell-dolivorer.)’ ” 
A father is exonerated in his life-time from the dobt of his 
own ancestors, upon beholding the countenanco of a living 
gon: he becomes entitled to heaven by tho birth of his-son, 
upon whom his own debt devolves.—diutudkara, Soo Coleb. 
Dig, Vol, LI, (Lon. Ed.,) p. 167. But, 


27. If an undivided proprietor loft, ab his death, any 
property separately acqnived by him, or vested in him, his 
widow or any other heir (as tho caso may be ) ix untitled to 


Annotations, 


‘5-27. On tho death of a Windé prreonor, tho suecossion to his 
rights, with tho excoption of properly separately acquired hy hin, 
yosts in tho othor remaining niombors,--his sony, if lo Jouve any, 
representing him es to his undivided rights, while tho fomaues of 
his family continuo to depend on tho aggregate fund, and mider the 
goneral protection, till & partion bitken ple, whieh may nover 


happon,—Zbid, pr 120. - 
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inherit such property, the same not forming part of tho 
joint estate,* 


Annotations, 


27. Ina united Hindt family whore there is ancestral ‘proporty, 
and one of the members of the family acquires separate cstate ; on 
the death of that momber such separately acquired estate does not 
fall into tho common stock, but descends to the malo issue, if any, 
of the acquirer, or in default, to his daughters, who, while they take 
their father’s share in tho ancestral property, subject to all the rights 
of co-parconers, inherit the self-acquired estate free from such 
vights.—Part of the Privy Council’s Judgment in Kattama Nachear.. 
Vide Moore’s Indian Appeals, Vol. 1X, p. 639. 





* Seo Precodonts, pp, 244—261, aud aleo the Precedents in Daughter's 
succession, : 


Vyavaatha, 


Authority. 


( 32 ) 


CHAPTER IT, 


ON (IE KFFECTS OF CO-PAROENARY AND 
CO-ORDINATE RIGIT, &e. 


RE OE CUNEO OAS 


SECTION lI. 
Ow tun Exrayr anp Erruers or tim Rrawe anp 
Powrr or a Pariser anv Son,* ovmn ANCES. 
TRAL AND OTUER PROPERLY, 


28. Inthe paternal grandfather’s proporty(/) 
the ownership of tho father and son is tho samo 
or equal. 


VAINAVALKYA :-—The ownership of tho fathor and son (7) 
is the same in land (2) which was acquired by tho grand- 
father(c), or in a (at-bandha) corody(d), or in (dravyam) 
chattels(e), which belonged to him.] 


Annottttons. 

28, But, thotgh vou and persona properly Ho far clase bogot har, 
and are not distinguivhablo, goat importance (as hay bown alvoady 
stutod) is attachod by it do fund, in which in particulw the sons ave 
considered as possessing a spocial intorosl j~—having, with their 
fathor, by birth, according to tho dovtrino of tho Militkshard, pro 
valent in the Peninsula, and North of India, so far a co-ordinate 
righl in that part of it, which is mncostral, that, if ho thinks propor 
to come to a partition in his life-tini, (a disposition of proporty, the 
particulars of which will bo soen in a subsequont Chaptor,) ho musk 





* Tho term “son” is inclusive algo of tho grandsou and grontegrandson in 
tho male line, Seo ante, pp. 14, 17, 18, 19, 33 and 47 ond Procodunta pp. 
58, 112, 219, 477, 478 and 496. 

‘+ Sea Pievedents, pp, 8, 15, 16, 44-59, 101 and 108, 
+ Mit In. Chap. I, Sect, v, § 8;—Smri, Okan, Chap, VIL, Cl. 18 5-—Vyau. 
Maytt, Chap. IV, Sect. i, § 8 ;—Vir. Mi, Suns. pp, 567-668, 


OF CO-ORDINATE Rien, &e, 33 


(t) ?Land’] A rice-ficld or othor ground.—dfit. Chap. I, 
Sect. v, § 4. 


(a, 0) Here the term ‘father’ includes also the paternal grand- 
fathor, and paternal great-grandfather, aud the term ‘son’ in- 
dicates also a grandson and tho great-grandson whoso father and 
grand-father are dead.* 


This does not moan, that the reason of the acquisition 
of owneiship is found in the grandfather’s death, and 
not in the production of ason: for (if it did), suck 
ownership would be wanting in case no grandson were to 
be born to him up tothe time of his death, In this way, 
therefore, either the word grandfather is of no use ( in the 
argument) ; or it follows & fortioré (prasakteh) that thore 
is no equal ownership in (property) acquired by the great- 
grandfather, and other (more remote ancestors), And the 
argument of ‘cause and effect’ might here bo repeated.— 
Vyav. Mayt. Chap. IV, Sect. i, § 3. 





Annotetions, 


divido it as directed by law ; that is, give them and himself equal 
shares; nor is it in his power to alienate any considerable portion of 
it without their conewrence. It is according lo the doctiine of this 
school, like dignities with us, inherent in the blood; and, therefore, 
so far as regards tho interest of parcencis, unulienable.—Stra. LU. L. 
Vol, I, (1st Ed.) page 15, 

29, ‘Tho inchoate right that has beon alluded fo venders the sons, 
ns has beon seen, in some sort, co-proprictois with the fabher of the 
family property, to the extent of giving them, under particular 
ciicumstances, claims upon it in his hfe, which, consistently with 
tho spirit and intention of the law, ib is not in his power altogether 
to bar, Vesting in them, however, by biith,—they attach more 
upon that part of ib that has been inherited by him, than apon 
what ho may have himself acquired ; the tille to property descended 
fiom anceators being considered to be in him nud them, so far the 
same,—Stra. H. EL, Vol. I, (2nd Ed.) p. 177, 





* Seo ante, pp. 14, 17, 18, 19, 47, aud Precedonts, pp. 68, 112, 210, 477, 
478, and 495, 
5 


| 


Authority, 


Authouity. 


Vydvaathé, 


84 VYAVASTITA-CHANDRIKA 


(@) ‘A corrody’] So many leaves reecivable, from a planta- 
tion, of botlo peppor, or so many nuts from an orchard of 
avoca,—Afit, In. Chap. I, Seat. v, § 4. 


What 1s fixed is corrody (ni-bandha),—conatant incomo out of 
ainine and go forth —-Laindhara. 


A corrody (ni-bandha) siguifios 2 permanont allowance recsived 
from saleable articles in virtuo of an agrooment or promise, # 
Sua. Chan, Chap. VIET, § 18, 


(ce) ‘Chattela’] Gold, silver or othor moyables,—Af{, In, Chap. 
I, Soot, v, § 5. 


In such proporty, which was nequired by tho patornal grand- 
father, through xcceptance of gifts, or by conquost, ox ‘othor 
means, (as commerce, agriculture, or servico,) tho ownership of 
father and son 16 notorious, For, or beaauga, tho right as eyual, 
or alike—-Tbid, § 5. : 


KAryAYANA :—Paternal grandfathers property(/) yests 
equally both in the son and father.—Snywt. Chan. Chap, 
VIL, Cl. 17. 


Visunu :—In tho case of yaa ee grandfathor's pro- 
porty (f), the owneship of the fathoy and tho gon is 
equul—Sinré. Chan, Chap VIN, Ol 20. 


29, (f) By “paternal grandfather's property, or ances+ 
tral estate ( poildmuaha chan)” ws undoistood not only the 
property, movable aud immovable, required by, or doseon- 
ded from, the paternal grandfather or gront.grandfathor,} 
but also the accumulations of the income theroof, and also 
the ancestral property veeovered with tho aid of such acan- 
mulations, as well as any othor property acquired thorewith,| 
tho son, grandson and great-grandson in Ae malo line hay~ 
ing in all those aright by birth, and equal ownership with 
the father and the resb.+ 





* A conody significs what is fixed by a pomiso in this foun Twill giyo 
thats oyery Qnonth of) Aarti "—Dit bhd Chap, U1, § 18, 

A corrody} Any Unng which has boon promised, deliverable annually or 
monthly, or at any other fixed poriods,—Srt Krishnw Zuriddankdva’s come 
meutuy on tho Déya-bhdya, 

t Seo ante, pp. 14, 18, 18, 19, also Procodonts, Pp. 112, 217—~210, andl algo, 
deseuptions of Ancestinl and Avquitod proporty in tho Hook on Pa tition, 


} Seo Precodonts, py. 18, 112, 184, 186, 217—B19, 477 & 478, 





OF CO-ORDINATE niawt, &Cc, 35 


The ownership of a father and ason being the sume or 
equal in tho pateinal giandfather’s or ancestral properly, 
real ay well as personal, and such property vesting oqually 
in both the son and tho father, as odained by Visunu, 
YAuwavatya, KArydAvana, and obhers,* ib has been detor- 
mined that— 


80. <A father cannot of his sole authority or in- Pyavasna, 


dependent act alicnate joint ancestral property.t 


The grandfather’s own acquisition also should not be Authoity. 


given away while a son or grandson is living Jit, In, 
Chap. I, Sect. i, § 24, 


“The ownership of the father and the son is the same in Authaity. 


land which was acquired by the grandfather, or in a corrody, 
or in chattels (which belonged to him.;” “Ownership is the 
same” herein the father has neithor a larger share, nor can 
he give it away wt will.{—The Ratnékara. 


81. A father cannot also alicnate his own ac- Pyavasis, 


quized immovable property and bipeds without the 
consent of all his sons.§ 


Annotations, 

30, 31. On immovable property, such ns land or corrodics, 
childron may bo long aubsisted. As it causes unlimited production 
of wealth, it is called an estate, or funds, for support: the loss of it 
is pronounced dishonorable in a text of Ndwtana (xii); and the 
gift of it, wilhoul the assent of sons and others using the é¢stato, 
is cnlled ‘logs’ in this toxt: Now a slave is such ; for by aguiculime 
or the like, ho is ablo to gain much wealth for bis master—Coleb. 
Dig. Vol. 11, (Lon, Ed.) page 141, 

80, 81, The dispoxal of the land, whenceaoever dorived, must in 
goneral be subject to their (the sons’) control ; thus, in effect, leav- 
ing him (the father) unquahfied dominiow’ ouly over personally 
acquired,—Stra, IL. 1. Vol. I, (2nd, Ed.) p. 20, 





* Seo ante pp. 32—34, 
‘+ Seo Precedents, pp, 6, 44— 56, 105, 110, 116—118, 
| Vide Colch Dig. Vol. LT, (Lond. Ea.) p. 35, and Precedents p. 47. 
§ Vide Precedents pp, 93, 116, 121, 122, 128, 


386 VYAVASTITA-CUANDRITA 


Authoity. But ho (the father) is subject to the control of his sons 
and the rest, in regard to the immovable ostato, whother 
acquired by himself or inherited from lis father or other 
predecessor, Since it is ordained, “Tmmovablos and bi- 
peds (g), though acquired by the man himself, (thore is) no 
gift or sale ()of thom, without convening all the sons.”* 
«They who are born, they who are yel unbegotton, and 
they who aro actually in tho womb, require the means of 
support, (Uhoro is) no gift or sulo of thom,t—Alté. In, Chap. T, 
Sect. i, § 27. 


Authority. This text: “Lhough immovables and bipeds (g) have 
been acquired by the man himself, there is no gift or 
sale (h) of them without convening add the song,” is only « 
prohibition against their gift, sule ov the like, not against 
the use of them.—Vyae, Mayt. Chap, TV, Sect. i, § 5. 


(g) ‘Bipeds’] Slaves omployed in cultivation,—Colob. Dig. 
Vol. I, (Lou. Ed.) pp, 113 & 114. 


(g, d) Bipeds and corrody, thongh movables, aro considored 
as real jroperty in conseqnenes of their alienation being governed 
by the rule which goveins tho disposition of immovable pro- 
potty —Vide Colob, Dig. (Lon, Hd.) Vol. 11, p. 141 and Vol, 1, 
page 434, ; 

Remark.—The Inst portion of both the above toxts of YAINAvAT- 
kya and VyAss, which is rendered by Merats, Colobrouko and 
Bouadulo by “a gift or sulo of them should not bo mado” is 


Annotations, 


30,31, But that evon a sola owner, in rospect of Jand, whother 
horeditary or ceguired, having a family, cannot, hy any act, withont 
their concurrence, deprive his sous of their legal shares, nor tho 
2esb of a sufficiency for their maintenance. And that, where thore 
is no land, they must all be provided for, to that extont, out of hia 
personalty.—Stra, 1, L. Vol J, (Quad Wh) p 261, 





“# This tom of YAtwavarcva is founded ow the cousiteration, that inimov- 
ablo property is called tho som¢e of maintonanos ; consequently, tho losy of 
the estate or moans of subsistenco when ib is alienated with tho consunt of 
thoso who partake theisvf, shall not he impugned as a fund —Culeb. Lig. 
Vol, H, (Lon, id) p. 113, and Vol, 11, page 484, 


+t Vy4sa cited in othor compilations, 


Aen 


ne oo 





OF CO-ORDINATE RicIT, &C. 37 


“na dénam, na cha vikrayah” tho verbatim translalon of which 
is “no gift and no salo”: So from tho plain wording of it, 
the above Sanskrit phraso means a positive o1dinance not to mako 
a gift or sole of such property, and not a moral duty as 
indicated by the learned Translators by prefixing the word 
“should ” to the vorb left to implication ; I have, therefore, con- 
sidored it propor to render tho phrase literally ; and to supply tho 
implied verb which is in Sanskrit, “43,” aud not “should be 
made,” 


TEV ST Tilak 


Tt ia declared in the work called ‘ Prakdsha, that Authority. 


“immovable and biped property, even if these be self- 
acquired, cannot be sold or given away without the consent 
of the sons.— Vi, Chi, p. 809. 


Although a son and grandson have, by birth alone, ownor- Authority, 


ship in the grandfathor’s property, yet, under tho toxts 
cited, stuce sons are depondent on their father in regard to 
the paternal estale, and the father has a predominant 
interest as ib was acquired by himself, the sous must ac- 
quiesce_in the fathor’s disposal of his own acquired property 
other thaw immovables and bipeds (the disposal whereof 
is) restricted by the text “immovables and bipeds ” &., al- 
ready cited (p. 86), but in regard to tho grandfather’s 
estate, there is power { vested in the grand son ) of interdic- 
tion to provent (illegal) alionation.— V@. Mt. (Sans,) p. 177. 


82, Tho expression “though acquired by the man him- Vyauanthé, 


self, thore is no gift or sale of them without convening all 
tho sons," implies that @ fortioré no alienation of ancestral 
ee aaded is to bo made by a father without the consent of 
his sons, and that for tho alicnation of such proporty tho 
consent of sons is nocessary.} 





Annotations. 

82, Thus in Bongal,a man may make an wnequal distribution 
among his sona of his personally acquited property, or of the an- 
cestral movable property ; because, though it has beon enjoined toa 
father not to distinguish one gon at a partition made in his life-time, 





* Contained in the foregoing text of Ysnavanxya, p. 36, 
t Sco Precedents pp. 44, 49— 56, 86, 04, 116-118, 173. 


38 VYAVASTILA-CILANDRIKA 


And from tho expression “thore is no gift nor sale without 
convening all the sons” ( p. 30), it is implied that—- 


83. A father can with the consent of his sons alienalo 
properly inherited fiom his father or paternal grandfathor 
ag well as the real property acquired by himself, and nob 
other wise,+ 


Vyavasthd, 


Avihoity. ‘Thuy Mirra Misra:—“Though aeqnired by tho man 
himself” (p. 86) by the uso of this expression it has boon 
shown that @ fortiori consont of sons is necessary for (tho 
alienation of) the paternal grandfather's proporty,.—Vi Bi. 
(Sans.) page 181. 

VAcrtasratt Misra :—The assent of the co-heirs ia ro- 


quired in the (alienation of) joint ancostial property 
whether movable or immovable,— Vi. Chi, Sars. p. 38, 


Authonity, 


Authoity. Mrrra Misra :—Let a father cortainly with the consent 
of his sons make a gift or othor disposition of tho immov- 
able property acquirod by him or descended from the 
paternal granifather, under authority of the toxt already 
cited : (viz.,) “Immovables, bipeds,” &e., (p. 86.)—Vi. Ma, 
Sans, page 182, 


Authoity, VAcraspart Misra :-—Bué what is joint with others may 
bo given with their consent.—Vi. Chi, Sans, p, 37, 


Annotations, 


nor on any account to excludo ono fiom participation without 
sufficiont cnuso ; yot, a8 it has been declared in another place that 
tho father is mastor of all movable property, and of his own acquisi- 
tions, the maxim that ‘a fact cannot be altered by a hundred toxta? 
here (7.¢ in Bengal) applios to legalize a disregard of the injmue- 
tion, thote deing texts declaratory of unlimited Qivcretion, of 
equal authority with those which condemn tho practice. In other 
paris of India, where the maxim in question does nol obtain, the 
injunction applies in its full force, and any prohibited wienation 
would be considered logal.—Macn. ILL, Vol. 1, pp. 1d & 16, (Seo 
the Annotations under Vyavasthd 43) 





# Soo Procedonta pp, 44, 40-60, 66, 03, 04, 11G—118, 173, 





OF CO-ORDINATHD RIGIT, &¢. 39 


Further, from the use of the word ald in tho same text of 
YAINAVALKYA (p. 36), ib must be understood that— 


84, <A father is incompotent to alionate ancestral pro- Vyavasitd, 
property and his solf-acquired real property without the 
consent of wny (and not all) of his sons.* 


As otherwiso, the word all would be meaningless or nu Reson. 
gatory, which it cannot be by reason of all the sons having 
by birth aright in such property anda power of prohibit- 
ing any alegal alicnation thoreof by their fathor or grand- 
father, as will be subsequently scen.t 


PragApatt :—Whatever act is done in respect of immoy- Authority. 
able property, without the consent of the co-heirs, every such 
act ia to be considered as not done, even wheic one of the 
co-hcirs docs uot consent to it—Smrt. Chan. Chap. VII, 
Clause 45. 


Consequently, — 


86. Tor tho validity or completion of an alienation by Pyaastha 
a fathor of such property as the above, it is necossary that tho 
samo be consonted to(d) by al of the qualified or capablo( 7) 
sons, and subsequently ratified hy the thon minors aftor their 
attaining majority as well as by the other co-hcirs ov co-par- 
ceners whose consont could not be had at tho time.f 


(4) Non-prohibition or silonco is also consent on account of 
tho maxim; “Tho intention of anothor, not prohibited, is sanc- 
tioned,”-—Da, Cha. Soot, i, § 31. Sco Prccodonts pp. 190—192, 


GV) From the torm “qualified or capablo” it is implied that 
the consent of those who are disquatifiod ov incapacitated for any 
of the dofects causing dishorison, or from nonago, i4 nol required 
4o vendor such alienatiqn yalid or complete, thongh it is requisite 
that the then minor should ratify it after coming of age$ 





#* Seo Precodents, pp. sins 178. 
4 Vade Vyavasthd 45 and tho authorities &c. solagive thoreto. 
fk Sca Precedents, pp, 44—86, 108, 186, 128, 138, 178, 190 &e, 
§ Seo tho Chaptor on Miuority and that on Exclusion from Inheritanco, 





40 VYAVASTIA-CHANDRIKA 


Vyavasthé. 3'7, (hk) The torm “sale*” must be takon to comprehond 
also hypothecation or mortgage, tho samo dee, tho 
nature of a sale, and, in consequence, having been included 


in the exceptions of sale-f 


EXxcevirons :— 


Vyweshé, 38. A father, without the consent of his son 
and the rest, is, however, compotent to disposo of 
effects other than real property for indispensable 
acts of duty (2), and for purposes waxranted by 
toxts of law—as gifts through affection, support of 
the family, relief from distress, and so forth. 


Authouity. Tt isa acttlod point, that property in the paternal and an- 
costial estateg is by birth, stall} the father bas indepoudont 
power in the disposal of effects other thum tmmovables (kh), 


Annotations, 


38. And, even of movables that have descended, auch as pro- 
cious stones, peatls, clothes, ornaments, or other like effects, any 
alienation, to the prejudice of heiia, ahold he, if nob for their 
immediate benofit, at least of a conststent nebo — Thoy are allowod 
to belong to the father, but itis uudert the special provisions of tho 
law, They ao his; and ho has independent power over them, if 


* Ab pogo 36, 
Y Vide—pp. 41, 42, and Proosdents pp 61, 62, 70, &0 
‘L Vide Annotations under Pyavasthds 46 and 68, and Procodonts p. 03, 


§ Hore by tho term “ancastial catate" must bo undotstoad propty dos= 
cendcd fiom the patemmal grandiatha, or dis father, for, wharovar axon has 
aight by buth m his tather's anersal property, dere the Sanukial ton usec 
fo tig“ portémaka dhena," (which literally mowy *poperty apportamiay 
to the paternal geandfathor,) the oxyrosston “mnecstal” by which the word 
“portamaha yy rondorod, taust, thorofuie, monn Canceatral «parte pater ad and. 
not fanerstial er-purte materné, in which a don has no ayghb by buth, (ea 
Vyavasthé No, 29. 

I Ib doce not appear why Mr. Cololnooko hay omitid to tauslata 
the word “dathdpe” (still ov yet), which is in tho orginal just bofae tho 
ward “fathor,” and has ingorted within patcathosa the woul although," 
and put the yorb (have) in the subjunotive mood, as by his do doug the 
meaning of tho text seams to he somewhat altood., In order, thireforo, to 
give the signtieation which tho text natwilly bous, I have inaerted tho 
translation of the jyord “ éathén” as il ix in tho ougmal, and rejected Ure 
wad “although,” 
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OF cO-orpinaTh Rem, &c. 41 


| for indispensable acts of duty (2) and for purposes prescribed 
by toxts of law, as gitts though affection, support of the 


7 fumily, chef from distiess, and so forth. —2fdé. In. Chap, Ie 


Seat. i, § 27. 


(4) Mero also by the term “other than immovables’ or 
“movable estate,” must bo understood offects other than bipads 
and corrodies, as well as land, the two former being treated in 
law as real or immovable propaty.* 


aS 


(2) ‘Indispensable dutics’} Payment of just dobts, revenue, 
the giving of a daughter sn maitings, and xo forth, 


But he (the father) is subject to the control of his son 
and the rest, in regard to the immovable ostate whether 
aequiied by the man hinself or inherited from his father o 
other predecessor. (AZiz. In, Chap. I, Scet. i, § 27,) Nover- 
theless, — 


39. A fathor or grandfather even without the con- 
sent of his sou and tho rest is competent to conclude 
qr a gift, or other disposition of real property, if any 
ye calamity affecting the family require it, or support 
of tho family render it necessary, also for paymont 
of revenne, and jst dobts or tho like, for tho porfor- 
mance of obscquies of the father or the like/m), for 
the mariage of a danghicy or the like, and for 
other indisponsable dutics, religious or secular, + 


Annotations, 
| such it can be called, seeing that he can dispose of them only for 
4 imperious acts of duty, and purposes warranted by teats of law > 
Nyt while tho disposal of the land, whencesoevar derived, must be in 
general subject to their control ; thus, in effect, leaving him unquali- 
fied dominion only ovor porsonally acquired.—Stra. I. L, Vol. I, 
(2nd Hdd ) p, 20, 





* Seo ante, p 36, et post, p. 48, 


+ ‘+ Seo the Chaptor on debts, and Precodonts pp, 6, 54, 66, 61, 62, 63, 72, 
a 04, 105, 118, 122, 186-138, 176, 181~186, &e, i aa 


Vyavasthi. 


i 


effi | 


42 VYAVASTIA-CIANDRIKA 


Authorlty. — -Vprrtaspatt:-—Even a single individual may conclude a 


donation, mortgage or sale of immovable property during a 
season of distress, for the sake of tho family, and espocially 
for pious purposos—Ciled in the Ltutnékara, Viudda~ 
chintdémani,® Mitdkshard,t Se. 


Authority, The meaning of that toxt is this: while the sons and 


grandsons avo minors, and ineapablo of giving thoir con- 
sont toa gift and tho liko; or whilo brothors aro sof and 
continue unsoparated ; even one porson, who is capable, 
may conclude a gift, hypothecation, or sale, of immovable 
property, if a calamity. affecting tho wholo family require 
it, or the support of tho family render it necessary, oy in- 
dispensable duties, such ag the obsequics of tho father 
or the like (m) make it unavoidable.—Mit, Inu, Chap, I, 


See, i, § 29, 


(m) Ifore by tho torm “ or tho liko” is to bo wndorstood obso- 
quics of @ mothor aud the rest, and othor indisponsable dutios 
religious or scoular§ 





Annotations, 


39, 40, ‘The coneurrence of sons in the alienation by tho fathor of 
laud, however derived, aa required by tho Milkshard, in dispenned 
with, whero they happen to bo all minors at the time, and tho tan 
siction has referonco to some disticsa, under which tho family 
labours, or somo pious work to be porformad, which the other 
mombers of it, equally with tho father, ave eoneorned in, should not 


he. 











\ fof ral faxan? 
‘ * Vindda-chintémani, pago 800, 


\ 
Tho author of the Aitdkiharé cites the above toxt without montioning 
wht 
iteg? MH ist the lomned Translator, however, saya “ibis Va asvaver's, 
CHOY in tho Radar” Seo Mit, Ln. Chop, I, Seok. i, § 23 Note, 


wea Thin meh not, boing in tho text of which tho abova in nase to bo tha 
ing, has uot boon given in the -mitrodoyd, Vinéduchintdnant and 
‘v works of high authority in their interpratation of tho above toast. ho 
Ata of justice Loo soldont restaletad their judgments to. the elreumataneo 
A co-parconor being a tninov or othorwiae incapable of giving conmwut to an 
Hpnation, but have, oxeopt in one or tivo caaur, nul Legal necessity the ori- 
+ ton for the validity of alionation of joint and undivided proporly by any 
f a co-shuers thereof, 








§ Sco Procodonts pp, 61, 62, 68, 72, 102, 105, 122. 


. 





OF CO-ORDINATE Rigut, &e. 43 


But in « calamity affecting tho family, any porson (of 
tho family) evon without the permission of anothor is compo-+ 
tant to maka a gift, sale, or the like, oven of immovable 
property, the support of the family being indisponsable.— 

tr-matrodaya (Suns.) p. 181. 


Whon any common danger happens, or when a 
daughter of the family is to be married, and the liko, even 
the divided immovable property can be given or sold, by a 
person who has become separated.—Vi, Cha. p. 309. 


“For the performance of religious duties,’ common 
to the heirs: alienation for theso purposes is not forbiddon, 
Immovable property, a corrody (out of mines or the like), 
and slaves (employed in husbandry) are subject to the 
same rules.—Coleb. Dig, (Lond. Ed.) Vol. ILL, p, 434, 


40. Although under the circumstances or necessities, 
or for the purposes, meutioned,* a father or the head of a 
family, without tho consont of his unseparated sons and the 
rest, is competent to alienato movable and immovable pro- 
perty descended from his father or othor paternal ancostor, 
as well ng tho real property acquired by himself, yet so 
much only of such properly can be alienated by him, with- 
out their consent, as is necessary to meet the exigency, or is 
sulficiont for tho purpose. Should he alienato moro, the 
alionation of tho portion in excess is invalid.t 





Annotations, 

bo delayed, Such avo the consecration of kacriftcial fires, funeral 
repasts, riley on the birth of childron, and other proscribed cove- 
monies, not to be performed withont an expense, in which the 
Tlindus are but too apt to indulge, on such occasions, to excess. 
Urged by any such consideration, and the sons atthe time incompe- 
tent to judge, their concnrrenco may be assumed ; and the father 
will be justified in acting without it, to the extent that tho caso may 
require,— Sera, TL. L, Vol, I, (2nd Bd.) p. 20, 





* That is, those stated in Vyavasthds 88, 30 and the authorities &o. rolat- 
ivo theroto, 
+ Sec Procedonts, pp. 81—83 and 183, 
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Authority, 
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Tt has, however, been determined that, for the poerfor- 
mance of such religions acts as are not positive, but optional 
he can alicnate only asmall portion.—Vide Precedents, 
pago. 59. 


41, Gifts of movablo property, through affection being 
allowed to bo made,® it must bo conelnded that a fathor is 
incompetent to make such gift of real property without the 
consent of those descendants who have by birth a right and 
ownership therein.+ 


By favor of the father, clothes and ornaments aro used, 
but immovable property may not be consumed even wilh 
the fathor’s indulgence.—J/it, In. Chap. I, Sect, i, § 21. 


But the text of Vismnu which mentions a gift of im- 
movables bestowed through affection, must be interpreted 
as relating {0 property acquired by the father himself and 
given with tho consent of his son and tho rest; for, hy tho 
passages (above ciled,) as well as others not quoted, (viz) 
“The father is the master of the gems, pearls, &,” tho 
fitness of any other but immovables for an affectionate gift 
is certain —ALit. In. Chap, I, Sect. i, § 25, Further,— 


Annotations, ” 


39, Should the majdon mrive at puberty unmarried, through 
poverty, her father and the rest would full toa region of putivh= 
menl, as dectaied by holy writ, Thus Vasiisnria says, So many 
sengons of menstruation as overtake a maiden fooling (he pasion 
of love and sought in marringo by persons of suitable rauk, even so 
many ave the beings destroyed by both her father and mother. 
‘This is a waaim of the law.—Coleb. Dé. bid. Chap, X1, Sect ii, § 6. 


41,42, As to movables, he (that ia, a member of au undivided 
family) appears to bo al liberty to make gifts ov motives of natural 
affection, but vot even with regard to these, to the extent of the 
whole of his property —Stra TET. Wot, T (Sid Ut.) page 26h. 

* Sou ante, pp. 40 & 41, 


‘+ Seo tho Annotations undor Vycrrathds 45 and 58; uge aloo Partition, and 
Precedents, pp. 44-86, 03, 94, 117 and 144. ‘ aus 


1 
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42. Although a proprietor without the consent of his 
son and the rest is competent to make a gift, through 
affection, of the movable ancestral property, still where 
there is only movable, and uo real, property, here even such 
a gift could be made only of such portion thereof as would 
not affect the maintenance of his family, and leavo the 
other members unprovided for.* , 

Becausé, there the movableproporty is to be considered 
in the place of immovable or real estate, there being no 
other means for tho subsistence of the family, and the 
reason for which restriction is put on tho alienation of real 
property is, in this instance, equally applicablo to movable 
property. 

Vuinaspatt :—A decision must not be given solely by 
having recourse to the letter of the law, for if no decision 
were made according to reason, there would be a failuro 
of justicea—PVyav. Mayt. (Suns) p. 7. Vide Colob, Dig. 
Vol. LT, (Loud. Wd.) p. 128; Macn. H. L,, Vol. IT, p. 102.) 


43. Tho testrictions imposed on, and the rules 
laid down for, a fathor with respect to alicnation of 
ancestral property and his sclf-acquired real pro- 
portly, apply also to tho patornal grandfather and 


——— 





Annotations, 


42, The restriction, as it respects the maintenance of a man's 

family, is against the alienation of the whole of his estato, (meaning 
land), not of a small part, no way affecting ita support ; and, if thera 
be no Jand, nov property of that description, tho reason applying, it 
oxtends to jewels, or similar valuables. —Sta, 11, L, Vol. I, (Qud Hd.) 
page 180, 
* But that oven a sole owner, in respect of land, whethor hoveditary 
or acquired, having a family, oaunot, by any aol, withont their con 
ourrence, deprive his sons of their legal shares, nor the rost of a 
auflicioney for their. maintenance. And that, whero there is no land 
thoy must all be provided for to that extent, ont of his personalty,— 
Stra, H. T, Vol. 1, (2nd Ed.) page 261. 





* See ante pp, 40—44, annotations under Vyavasthds 81, 45 and 58, and 
Precedents pp. 193, 166, 192, 193, 


Vyavasthd, 


Renson. 


Authority, 


Vyavastha, 





Fi iid 


46 VYAVASTILA-CHANDRIKA 


great-grand{athcr, thoir grandson and also the great~ 
grandson (whose father and grand{nthor aro dead) 
having, by birth, a right and ownership in such pro- 
perty, aud the former, in consoquence, having no 
power io alionate any portion of such property with- 
out the consont of the latter, oxeept under a logal 
necessity or for purposes warranted by luw.’* 


Tt follows then, that— 


Vywttt. 44, Alicnation by a father, paternal grandfather 
or grceat-grandfather (as the caso may be) of the 
ancestral estate or of his self-acquired real estate 
without the consent of aid his sons, grandsons and 
the great-grandsons, who by birth havo right and 
ownership therein jointly with him,* is void or in« 
valid, unless such alienation was for a purposo 
warranted by tho Shastra, or under a legal neces- 
sity.t 

Authoity,  Pragdpart:—“Any act done in respect of immovablo 
propeity, without the consent of the co-heirs, is to be cons 
sidered as not done, even where one of tho co-heits dous not 
consent to it’—Smrt, Chan, Chap, VIL § 45, 


Annotations. 


43, 44, Tn ancestral real poperty, the right is always limited, and 
the sons, giandaons, and grent-gianidsons of the occupaut, supposing 
them to be fiee fiom those defects, mental or corporeal, which ae 
held to defeat the right of inheritance, aio declaed to possess aa tne 
tereat in such property equal lo that of the occupant lumsell 5 40 
much go, that he is nob at liberty to alionate 1, except under apocial 
and wgent cireumstances, or to assign a lager share of it to ona of 
his descendents than to avotha—Maun. Hb, Vol T, pp, 2 & 3 





* Seo ante, pp, 12—19, 88, 31, 40—43, at Prucedents pp, 68, 112, 219, 
222, 223, 477 and 405. 

T Seo ante, pp 40-43, and Vivcodouts pp, 44—56, 68, 83 ~—-86, 08, 94, 
105, 116-—118, 121—124, 133. 
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\ 

| 45. Should a man, without the consent of his Vyqvshd. 
unseparated son, grandson, or the groat-grand- 
son. whoso father and grandfathor aro dead, alic- 
nate any ancestral real property without a legal 

if necessily, or for a purpose not warranted by the 
Shastra*, then such descendant has a right to 

( prohibit, and power to restrain, the ancestor from 

ts making such alicnation.1 


So hkewise, the grandson has a right of prohibition, if Authoity 
his unsepatated father is making a donation, or a sale of 
: effocts mherited from tho grandfather: but he has no ight 
of interference if the effects were acquired by tho father, 
On tho contrary, he should acquiesce, because he is depen- 
dant.—JMit, In, Chap. I, Sect. v, § 9. 


Consequently, the difforcnce is this : although he have a Authoity, 
right by birth in his father’s and in his grandfather's pro- 
peity; still, since ho is dependant on his father in regard 


A to the paternal estate, and since the father has a piedomi- 

nant mterost as it was acquired by himself, the son should 
oe acquiesco in tho father’s disposal of his own acquired pro- 
’ petty; but since both have indiscriminately aright in the 


grandfathors estate, the son has a power of interdiction 
(if tho father be dissipating tho property.) —Zbid. § 10, 





Annotations, : 


44, Any prohibited alienation would bo considered dlegal,—Macn, 
IL. L. Vol. J, page 15. 
44, The Stu ité-chandrika declares, that vestitution of a prohibited 
gift, as well as of a void ono, shall be enforced by the Sovereign 
\-* Authority, the properly not having been transfered, nor a new right 
vested—Stra, LU, L, Vol. I, (2nd Ed.) p, 262, 
' 41, 42, 45, In provinces, in which tho authority of tho Mittl- 
shat provails, a Hindt is restrained from giving away immovables, 
and from making any other partition of his possessions among his 





? * Baa ante, pp, 41—48, + See Precedents pp. 6, 101, 110—J13, 
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« Although a son and grandson have by birth alone 
ownership in tho grandfathor’s property, yet, under the 
texts already cited, sineo sons are dependant on their father 
in regaid to the paternal estate, and the father has a pro- 
dominant interest as it was acquired by himself, the sons 
should acquicseo in the father’s disposal of his own acquired 
property ofher than dmmovubles und bipeds (the disposal 
whereof is rostticled) by the text “Inmovables aud bipeds 
&e,,” aheady cited; but in regard to the giandfathor’s 
estate, there is powor (vestod in the grandson) of interdic- 
tion to provent (illegal) alienations,”—Vi. Adit, (Sans,) 
page 177. 


It would seem from the above construction that in tho 
case of the father’s property, the ownership of tho fathor 
and son is unequal (equality of owneiship having been 
especially ordained in the case of tho grandfather's property 
alone.) But this gives rise to tho question, how could 
such an incquality exist while one possesses a right by 
birth in both his grandfather's and fathor’s property ? ‘ho 
yeply, however, is that, in the case of the grandfathor’s pro- 
perty, tho ownership (Sedémyam) and also dndopenonh 
power (Swétantryam) are beth equal in the futher and som 
Whereas, in the caso of the father’s (own acquired) proporty, 
while he is alive and freo from defect, ho (the fathor) alone 
possesses independent power (Sredantryen) aud not the 
son, Lenco alone arose tho slated difteronca.—-Snuri, Char. 


Chap. VI2, Ch 21. 


46. An unsoparated son, grandson, or tho groat- 
grandson whoso fathor and grandlather aro dead, 


Annotations. 


malo doscondants, than such a¢ tho Jaw has sanelionod, Conse- 
quontly, he would bo withhold, from distributing jimmovables ina 
mode unauthorised by tho law, bub may bestow moyahles, of which 
tho law pornuts him to muke gifts on motives of natal affection : 
not, however, to tho oxtent of the wholo propeity.—Colobrooke’s 
opinion, See Stra. UI. I, Vol. LL, (2nd Wd.) p. 427, 

46. [fany additional proof bo wanting of tho futhor'a incompo- 
toncy to disposo of ancostral real properly by an wnoqual partition, 
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has a right to sue to sct aside any illegal alie- 
nation of the hereditary real properly by his an- 
cestor and to recover tho same.* 


7 aya 


wewals which asF 


“The ownership of father and son is tho samo in land Authority, 


or tho like which was acquired by his futher, &e.” (4 nie, 
p. 88) Fiom this text it appears that in the caso of land 
acquired by the grandfather, the ownership of fathor and 
son is equal, and, therefore, if the father nuke away with 
the immovable property acquired by the gtandfather, and 
if tho son have recouse to acoit of justtes, a juiicial 
proceeding will be entertained betaveen the father and the 
son,.— Aid. (Sans.) p. 57. See Macn. U. L. Vol. J, p. 227. 


Annotations. 


or to do any othor aot with 1espoeé to it which might bo projudicial 
to the interests of his son, L would metely refer to the provision 
contained in Chap. ui, Sect. 7, § 10 of tho translation of tho oviract 
fiom the Mitakshard relative to judicial proceodmes. The rule is in 
tho following terms ;— Tho ownership of fathor and son is the samo 
in land which was acquired by his father,” Ge. Hrom this text it 
appears, thal in the caso of land acquired by tho grandfather, the 
ownorship of fathor and son is equal; und, therefore, af the fathor 
muko away with tho immovable properly so acquired by tho grand- 
fathor, and if tho son has recourse to a cout of jnstics, a judicial 
proceoding will be ontortained bubwoeu tho father and son.” "Tho 
passage ocours ine dissortation, as to whe aro fil prtios im yudieiat 
proceedings ; and although the indecormn of a contest wherem the 
fathor and son ave litigant parties has been expressly revognized, 


* See Lrecedonts, pp 6, 102, 104, 105. 

Accoding to the decisions ot the Madias Ihgh Cemt, ason ean sot 
aside tho (illegal) alionation made by fis father, and recover the proporty 
to the extont of his own share, avd not to that of the vendor's or any other 
ao-pnicener’s share also.—Seo Prec donts, pp, 189-6. 

‘+ Tn tho printed copies of tho Mitdhehard (in Sanskrit) tho word ‘bhami? 
(land) is followed by ‘adi? (the rest, or the hke,) which hes not been render. 
ed in tho translation mado by Sir Wo Maenaghien (ote his work on Thndt 
law, Vol. I, p. 227) Here by the woid ‘adi,’ however, is meats eoradioy 
and bipeds, the alienation thereof being govarned by the ile respeoting lant. 
{Seo ante, pp. 41 & 48) So oven if the word ‘adi? had not beon in the wie 
ginal, the term land woold have supphed the doficioncy, the same compre: 
ending also what is hae meant by ' di.” 
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Remarks. 


Jt has beon shown that according to the Mitéksharé and 
other unquestionable authorities, a father, without the 
cousent of his son and the rest, ia incompetent to alienate 
even his own acquiicd real property except under a legal 
necessily, or for pin poses warranted by liw.*  Novertholoss, 
it having been said int subsequent passage of Lhe Mitdl- 
shard that “he (the son) has no might of interference, if the 
efteets were acquired hy the father: on the contrary, he 
should acquiesce, bocanse he is dopendant,F ib has, of late, 
been concluded and determined by the British dispensers 
of justice that—‘a father is competent, without the consent 
of his sou and the rost, and without even a legal necessity, to 
alienate his own acquired property, veal as well as porsonal } 


Annotations, 
yot, at the same timo, the rights of the gon are declared to bo of so 
inviolable a nature, that an action by him for the muintentnes of 
them will bo ayrinst his fathor, and that it is better there should be 
a Wneach of moral decor than a violation of legal right— Macon. 
IL L, Vol, I, p. 46. 





* Bea ante, pages 40—42, 

¢ Tho entiia passngo of which thu sbove is tho Inttor part, is given in 
aa AZ, ge th 
‘ 4 piv Walliant Maenaghton, too, has taid down ag a Prineipte that 
“Wath rospect to person popmty of every doxctiphion, whethor anvottal 
or acquirer, and with respect to teal proporty acquired by the ucuapant, he ia 
at livorty to meko any alieustion or distubntion an ho may think ft, subject 
only to spiritual reepanarbility’ (1 Maca, ps); and at an authority for bbe 
above, he has, in a fontaote, referred toa toxt of Viemaneacr and dagans 
Rawta’s exposition (in 3 Vig, 46); bab it with bo fonnd upon nv portal 
of the nid text and exposition that the wbove principle ia Hemi eely borne ont 
by them, ‘Tho above prineiplo, Moreover, does not seom to be correct aoourds 
ing to tho Mittkahant and tho authoritios of the Mithiht, Maludtta and 
Daivida schovls, except as to the movable property acquired by a father, or 
recovered by him without the ait uf jolut funds or without vo-operstion of 
sous and the rest, or with their privity, (as will ¥e known tram thay and the 
following chapters, and also fom the Book on Martition). ‘The principle in 
uestion must, therofuid, ho underatood to bo according te the doatrine of 
tho Bengal school, though not with respeot ty tha proporty acquired av 
recovered with tho ad of jotut funda or with oosoperttion of aon and tho 
sort (wwe the Ddya-Lhiga and the other buaks of this aehool), ‘That the abovo 
principle a arcording to the Bengal school (with tho exeoption of the 
wforestld desoription af propurty) is evident Gom tho fast of iis containing 
the exmession “subject to the spiritual responsibility ;" since the dovtrine of 
« Fachim Valet quod feri non debut,’ ia provalont in tho Bongal school atone, 
This is affirmed by the leaned unthor himadlf, See the Annotations in p98, 


Ye 
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The Hindi Jurists, however, of the Benares, Mithilé, 
Mahvétta and Dravida Schools strictly adhere to the doctrine 
inculeated in the Miléksharé and other books which are the 
highest authorities of those schools. (Sea anis, pp. 14 & 
385—38), They maintain that a father, without the conseng 
of his son and the rest, is incompetent to dispose of his 
own acquired veal property unless such disposition were for 
a legal necessity, or for purposes warranted by the law ;— 
that the said (subsequent) passage of the Mitaksharé applies 
to the father’s own acquired movable property, and not to 
the immavables and bipeds, whether acquired, recovered, or 
inherited ; for, when in a former passage the author of the 
Mitaksharé has given the conclusion arrived at by him 
after discussion and deliberation, by saying—“ therefore it 
i3 a setdled point, that property in the paternal and ances- 
tral estate is by birth, (although) the father have indepen- 
dent power in the disposal of effects other than immouables, 
for indispensable: acts of duty and for purposes prescribed 
by texts of law, as gifts through affection, support of tho 
family, iolief from distress, and so forth: but ho is subject 
to the control of his sons aud the rest, in icgard to tho 
immovable estate, whether acquired by himself, or inhe- 
rited from his father or other predecessor; since it is or- 
dained: ‘though immovables and bipeds have been 


- acquired by the man himsolf, there is no gift or sale of them 


without convening all the sons',?* then, in contraven- 
tion thereof, for him to say in a subsequent section that— 
“he (tho son) has no right of interference, if the effets 
were acquired by the father: on the contrary, he should 
acquiesce, because Je is dependent,”+ would be not only 
unsottling the point already settled by himself with de- 
monstration, but absurd on the faco of it as ho would 
thereby contradict his own conclusive dictum; uuloss 
this latter passage be applicable only to the mouable pro- 
perty acquired by tho father. . 


Moreover, it is manifest from the concluding passage which 
follows the above that a father is not declarad competent to 
alisnate his own acquired property without the consent of 
his son, but only to have a predominant interest there, as it 
was acquired by him, and the son should acquiesce in the 


* Mit, In. Chup I. Swot. i, § 27, + Mit, In, Chap, J, Soot. y, § 9. 
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father’s disposal of auch property.* ‘That hy tho foregoing 
passages as well as by (he above conchuting passage of tho 
Mitékshart is meant the alienation by a father of his own 
acquired movable property is elealy expressed by Cho sub- 
jotned passage of the Vor-mitrodoya, which, with very tow 
exceptions, menteates the menting of the Mttakshad, and 
js itself a high authority ia the Bonaes School --  « AL- 
though a son and grandson have by bith alone ownership 
in the grandfither’s property, yot, under the boats already 
cited, since sons are dependent on their father in regard 
to the paternal estate, and the father has a predominant 
interest as it was acquired by himself, the sons should ac- 
qumesce in the father’s disposal of his own acqnited property 
other than immovables and bipeds (the disposal wherool is 
restricted) by the text “ Inunevables and bipeds,” &e., already 
cited ;} but in regard to the grandfather's estato, there 3s 
power (vested in the grandson) of interdiction to prevent 
(illegal) alienations.” (V%. Att, Suns. p, 177.) 


Fanther-more, if it lad been the doctrine of tho Mitdh- 
shar@ that a father without the consont of lis bon and the 
aest ts competent to alionate his own acquired real estate 
for purposes other than those sanctioned by law or without a 
legal necessity, then he would not bave laid down (hab Ov 
father may conclude a gift, bypothecation, or sale of imuaioy- 
able property ia calamity allecting the wholo family require 
it, oF the support of the fuuily conder it nocessary, or. indy 
pensable dutics mako it tmavoidable, thereby indicating 
that he cannot alienate such property for any other pur 
pose or under any other ciicumstanco without the consent 
of his son and the rest. § ‘ 


But even if it he taken for giantod that the Mitékshard, 
which is a commentary on the Jnstitulos of the Legisla- 


* Pho concluding prssage above alluded to rpms thy —“ Com eyuontly, 
the ditlaence ty tia albhongt ho have wright by Ith an hin father and mn 
Jaa gi idl ither’s estito, still, saree he is depondent on his father a repaid (a 
the pafo nad estate, and sines Cho dather has prostlominint antorest ag at wis 
aequned by himself, the son should acquiosco mn dip tations daaposl of hig 
own aequaed property + bith stice hath Lave mediverituuetely argh a Ui 
grandiuther's entate, the Hop has a power of mfordigton (uo the Ladhor py 
dissipating the propurty "= Att In Chap 1 nieet vs, § 10, 


| Seo the Preface aud Prevedonty, p. O22, { Bow antag po 3G. 
§ Bee ante, page 12. 
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tor YAINAVALKYA, did declare a father competent to alienate 
his own acquired real property for any purpose without the 
consent of his son, yet that could not over-ride tho plain 
and authoritative ordinance of his author, (YAJNAVALKYA) : 
viz, “Though immovables and bipeds have been acquired 
by the man himstl, there is no gift or sale of them without 
convening all the sons;”* inasmuch as tho ordinance of a 
Hindti sage ot Legislator cannot be over-rulod even by 
another Legislator, much less by a Commentator, Conse- 
quently, the Piuneiple that—* A father is subject to the 
control of his sons and the rest in regatd to the immovable 
estate, whether acquired by the man himself, or wwherited 
from his father or other predecesso,” laid down in the 
preceding passage of the Mitékshar4,} is the settled law 
on the point in quostion; f the same being unanimously 
declared to be so by the other unquestionable authorities, 
namely, the Vivéde-chintémani, Vivdda-randlara, Vya- 
vahdra-maytkhu, Mddhuoeya, Vir-mitrodoya aud Smrite- 
Chandrkd§ ce, and being, morcover, in strich accordance 
with tho above ordinance of the Legislator, 


Nevertheless, as the British courts of justico have other- 
wise determined the point as already mentioned, therefore, 
po long as such dotormination or decision remains intact, ib 
must be reguded as the settled law in the Buitish Provinces 
in India, that,— 


47. Afather is, without tho consent of his son and the 
yest, competont to alicnate his own acquired rect property 
even without a legal necessity, or for purposes nob warranted 
by toxts of the Law, || 





ses 


* Soe ante, pages 86 and 87, 
tf ALi. In. Chap. I, Sect i, § 27. Ante, p. dt. 


} This oxposition of tho Hind Jursts was adopted by Mr. Iomy Cole 
brooke, the highest Ewopean authority on matters of Hind’ Law, also by 
Mr butherland, Six Thomas Stiaugo, and likewise in a few decisions Vide 
Annotations inpp 35, 36, 41, 45, 47, 48, and Precodenta pp 93, 94, 116, 
121—}28, 192, 194, and also Sua, IL L, Vol. I, (2nd Ed.) pp. } 9 and 13, 


§ Seo ante, pp, 85—87, and Precedents, pp. 121, 122, 192, 193. 
|| Seo Precedents, pp. 83, 95~97, 
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Remarks,—As respects the movable property acquired by, 
or descended from, a paternal grandfather, thore is a differ. 
ence of opinion :— 


Nin-Kanrua, the author of the Vyavahdra-maytikha, 
says, “As for this text;— The futher is master of all ges, 
peatls, corals, but neither the father, nor tho grandfather 
is so of the whole immovablo estate,’ —it also means the 
father’s independence only in tho wearing and other (nso) 
of ew-rings, rings, (&e.,) but not as far as gift or other 
alienations, Noither is it with a view to the cessation of 
the cause of his ownership on the production of uw son, 
This very meaning is made manifest also by [ the text ] 
hoticing [only ] gems, and snch things as are not injured by 
use, ven so, this text:—' Though immovables and bipeds 
have been acquired by the man himself, a gift or salo of 
them should not be made without convening all the sous,— 
is only a prohibition against their gift, sale, or the like, 
not against the use of them,”—Vyuwu. Mayt, Chap. LY, 
Sect. i, § 5. So,— : 


According to the Vyavahdra-maytikha,— 


48. A father has independent power to uso the mov- 
able property acquired by, or descended from, bis fathor or 
paternal grandfathor, bub not to make a sale or other dis- 
position thereof without the consent of his sou, or without 
a legal necessity, 


Virndnesnwara, the author of tha Mitikshard, after 
citing tho text—“ho father is maater of tha gems, 
pearls, corals, and of all (other movable property ), bat 
neither the fathor, nor grandfather, is so of the whole 
immovable estate,’—first reconciles his own opinion with 
the other opinion by saying, “As, according to the other 
opinion, the precious stonos, pearls, clothes, ornaments and 
other effects, though inhetited from the grandfather, belong 
to the father under tho special provisions of the law; so, 
according to our opinion, the fathor has power, under the 
same text, to give away such eflvets, though acquired by 
his father. ‘There is no differenco.”* 


* Mit. In, hop, J, Seots i, § 24, 24, 
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Then, in the subjoined passage, he mentions the purposes 
and circumstances for, and under, which tho father has 
power to alienate such property. “Therefore, it isa settled 
pomt, that property in tho paternal or ancestral estate is 
by birth, [although] the father have independent power in 
the disposal of effects other than immovables, for indispen- 
sable acts of duty and for purposes prescribed by texts of 
law,—as gifts through affection, support of the family, relief 
from distiess, and so forth: but he is subject to the contiol 
of his sons and the rest, in 1egard to tho immovable estate, 
whether acquired by himself or inherited from his father 
or other predecessor, * 


After this, the said author says:—‘In respect of the 
right hy birth to the estate, paternal or ancestral, we shall 
mettion a distinction under the text, ‘in the land which 
was acquired by the grandfather, &e.’ "st and subsequeutly 
he cites the said text in full, which runs thus:—‘'I'he 
ownership of the father and sou is the same in land, which 
was nequired by the grandfather, or in a corrody, or in 
chattels belonging to him.” And interpreting the word 
‘chattels (dravyam),’ thorein contained, to signify ‘gold, 
silver or other movables,t he clearly indicates that according 
to his opinion, the ownership of a father and son is the 
same in the movables as well as in the immovables ap- 
pertaining to the grandfather, and it is thereby implied that 
according to his doctrine a father without the consent of his 
son could not dispose of such property for purposes not 
warranted by law.§ 


Mirra Misra, the author of the Vir-mitrodoya, too, has 
given the same interpretation (as VigNANuSstWaRa has) of 
the term ‘chattels (dravywm)’ contained in the text cited, 
but, nevertheless, he maintains that a father bas, without 
his son’s consent, independeut power to dispose of the 
grandfather’s movable property (even for purposes not pre- 
scribed by texts of law). Ile says,—‘ Although the son 
and the rest have by birth aright in the gems, pearls, and 
other movable property, yet without their consent, the fa- 
ther has independent power to give them away ; the real 





* Ante pages 40 & 41, *t Seo Atzt, In, Chap, I, Sect, i, § 83. 
+ Mit. In, Chap. J, Soot. y, § 4 5 aate, p. 34, § Reo ante, pp, 35— 13, 
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soub: such isthe differcneo, Upon tho grandfather's death, ; 
Ins ownership in the effects lett by him, consing to exist, 

they become the common property of the father and son, 

but although the reht of the litter aecues to his (the 
grandfather's) property, yel his (tho grandson's) consent is 

aeqnired oxdy mi the (allenation by the futher of (he) im- 

movables, and not im the (disposal of) gems, pearls, and ' 
other movable property.” (V4 ait, Sans) pp. 160 ; 


and 16L) So,— 


property, however, can be given away only with their con- : | 


According to the Vtr-mitrodoya,— 


Vyavasthé, 49. A father without tho consent of his son and tho rest 
is competent to dispose of the ancestral movable property 
even for purposes other than those sanchoned hy law, or 
without a legal necossity, 


Tho above is one of the very fow instances in which the } 
author of the Vé-mitrodoya has differed fiom lis master, 
VunAnisuwana. But since the Vir-mitrodoyd is tho lntest 
Benares authonty on the subject, and as the doctrine ineul- Y 
cated by 1b has received coroboration from the Soriti- Fe 
chan ihd and Mddhavya*® and lias been adopted by the , 
Bittish witters on Thudit law, and also followed im Cie deci-+ 
sions of tho British contts of judieature, the above must, 
therefore, bo hold to be the Vyaeasthd ov settled law on the 
pont in question, (in Cho Provinces nob goverod by thy 
rules of the Vyavahdra-mayteh hi ) 


Tt has heen adjudged that—a son, fatherless grandson, or 
the great-grandson whose father and grandfather are dead, 
having a right to sue for setting aside any illegal alienation 
by Ins ancestor of tho hereditary property, has also a niglib 
to suo for adeclaration that tho alicnation is void altogether, 
and that tho ancestor bo restramed fiom making any ilogal * 


* Seo Precedents pp 121, 192, & 193, 


t Out of the principle laid down by Sno Witham Maenaghton aw already 
cited (p. 61, note), tho portion" with reapcet to amucateal personal property, 
tho oceapmnt as at hberty to make any alienation ho aay think: fit,” hemp 
consonant to the above oxposition of the Vir-mitiudoya, may bo tahun to be 
tho Law on the above point, ( 
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alienation of such property. And suing on behalf of tho 
family, he may he entitled to a deerce for possession.* It 
has also been adjudged that—~ 


“4680 ‘The power to restrain a father or othor ancestor 
from alienating ancestial property, and to sue to sot aside 
the illegal alienation thereof, if any, can, however, bo 
exercised by a son, giandson, or the great-grandson whose 
father and grandfather aro dead, only where he did not 
consent to the transactiont or did not get the benefit of 
his share of the purchase-moncy, or where the pwuchasc- 
money has not been applied to pay off a vald encum- 
brance on the estate.t 


Vauraspatt ;—-A decision must not be mado solely by 
having recourse to the letter of the written code, since if 
no decision were made according to tho reason (of tho law), 
there might be a failure of justice—Vyay. Mayt. p, 7. 
Seo Colob, Dig. Vol. IT, p. 128, 


It having been laid down in the Mitfkshar& and other 
paramount quthorities that a gon, and a grandson (whence, 
also the great-grandson whose father and grand father 
are dead) can prevent their father, grandfather, and great- 
grandfather from illegally aliouating property inhorted 
from his ancostor in the direct male line, or can suo to 
set aside such alienation of such proporty, if made,§ it 
follows that— 


61. A son, grandson and great-grandson have no right 
to prevent their father, grandfather or great-grandfather 
from alienating a property which is not an unobstructed 
heritage, but was inherited by him from a collateral or 
maternal relative, or was otherwise acquired.|| 





» See Precedents, pp. 6, 54, 104, 105, 160, 
+ Seo ante, pp. 36—88, 
Soo Procodonta, pp. 98, 84, 101, 103-105, 181, 182. 
§ Seo ante, pages 12, 13, 47-49, 
Ul Sce ante, pp. 12, 18, and Precedents, pp. 110—113. 
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A‘son, grandson and the great-grandson whoso father 
and grandfather ato dead, being declared tO possess ox 
clusively the power to icshiain thoir father and tho rest 
fiom illegally alionating tho hereditary property and to 
set asido such ahonation by a law-suitjt it is congluded 
that— 


Pyavatnd, 62. No heir othor than n son, grandson or grent-prand- 
gon (in tho male line) haga right or power to restrain his 
prodecossor from illegally alienating hereditary osiato as 
well as solf-acquired real property. 


Renson, Because, tho right of such heir accrues not by birth, 
but only on the demise of the occupant, so, having no 
right by birth, he has no vight of interdiction or power to 
ptevent alienations, even if the ownor bo dissipating the 
property, Honce,— 


Vyavasthé. 68, A man haying no son, grandson, or the great-grand. 
son { whose father and giandfather are dead), but any othor 
heir or no heir at all, can alicnate, at will, the share or 

noperty which solely dovolved on, or belonged to, him, 
if he has no family whom he is bound to support§ (Soo 
Vyavasthé 54 and the authorities relative theroto,) 





——_ 
Annotations, 


53. Proporty belonging to @ ringlo man, not shared by a co+ 
paconor, may bo onjoyed and disposod of by hin, aa ho pleases ; 
xomoter hehs not being, in this rcupeot, objocta of legal ene, Lis 
entire altonation of it, without consulting any one, being “tho not 
ofa person who is his own master, is valid.” Only oven, with rofor- 
once to one thus isolated, what ho doos not diaposo of in hiy life. 
time, must bo left to descend in a courso of inheritance : tho right 
of aliening (with vory little exception ) boing confinad to acta to 
tako offect in tho life of the giantor—Sta, Hi, L. Vol, 1, (Ast ld.) 
page 17. 


* Seo ante, pages 47—40, t Soo Procudonts, pp, 107-—110, 123, 124, 
£ Seo ante, pages 12—~14, 19, 20, 27-~29, and Procadonty pp, 112—118, 
§ Sao Procodenta pp, 107-110, 128, 192, 103, 
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aed Unsahes. id 


Inasmuch as, a relative other than a son, grandson, Resin. 


or the great-grandson whose father and grandfather are dead, 
has no claim to the alienor’s property in his life-time,* and 
consequently no power to restiaig him from making the 
alienation, and to sue to set aside the samo, if made, 





Remarks,—Some of tho Hind jurists upon the authori- 
ty of the text—‘‘hey who me born, they who are yet 
unbegotten, and they who are actually in the womb, require 
the means of support, thee is no gift or sale thoreof,+ 
(ante 36 )”’—maintain that a man cannot, without a Jegal 
necessity, alienate his real proporty, acquired or inherited, 
not only when he has a son, grandson, ov great-grandson 
(whose father and grandfather are dead,) alive or con- 
ceived, but also when there is a probability of such child 
being begotten and born in future. It has, however, been 
determined by others and tho Disponsers of justice that 
that text constitutes a precept which 1s not obligatory so far 
as it respects the issue yet unbegotton ; consequently, not to 
alienate property in anticipation of the birth of au issue not 
yet conceived, is a duty not positive, but moral No man, 
therefore, can be restricted fiom alicnating, at will, the 
pony solely owned (n) by him, though there bo a probabi- 
ity of male issuo being begotten and born in future, since 





Annotations. 


63, 64. ‘Tho restriction, as it respects the maintenauce of a man’s 
family, is againat the alienation of the whole of ils calate, (meaning 
land,) not of a small part, no way aflucling its support ; and, if there 
be no land, nor proporty of that desciiption, the 1cason applying ib 
extends to jowels, or similar valuables.—S¢ra, I. L. Vol. I, (2nd Ed.) 


page 18, 





* Soo ante, pages 19, 20. 


t If this text is to be construed literally, as far a8 ib rolates to tha un- 
hegotten son, its affect would be to prevent any alionation at any time. It 
is nothing more than a moral precept, evinomg the kindly provision which 
tho Hindé contemplates making for the gonsial family.—Noiton's Loading 
Cauos, Part Uf, p. 428. Vide Koshob Chunder Ghose », Bishnu Piosaud 
Ghovo,—§, D, A. Degla, for 1860, p. 340, 


Pynvasthd, 
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such issno can have no right mior to his birth or con- 
ceptions and having no such right, he cannot sot asido 
tho alienation and yecover tho proporty aliounted before 
his birth, as atherwiso, tho offect would procedo its cans; 
for, birth alono is the causo of heritable right * and this 
righé would accrue before its causo, should such issue bo 
allowod to have a right to recover tho properly disposod of 
before his bith, Novertholoss,— 


64, If the sole owner of an astate, destitute of such 
male issue as abovo, has a family whom he is bound to 
maintain, he must not alienate the whole of his property 
thongh solely owned(2) by him, but only what may remain 
after yoserving and preserving a portion adequate to its 
maintenance. t 


(n) Here by ‘property solely owned’ must bo underatood tho 
portion of the anoestral or joint family property which tho man 
veovived oxclusively for his own shave in partition with his ao. 
parceners (collateral, as well ag lineal, if any), also the property 
which ho solely inherited and enjoyed without a eo-sharor (lines! 
or collateral), and algo his solf-acquived separate property, 





Annotations. 

53—55, It is to bo recollected, however, that separate acquiyi- 
tions, by a membor of an undivided family, so made as to rons 
dor them exclusive, and impartible, ave as much solo proporty, to all 
iutonts aud purposes, ad thaugh tho maker had been, at the time, 
divided, aud soparate. And that, oven with respect to prohibited 
gifls, “thoy may bo valid, unitor tho exooptions which tho ln 
allows ; such as cistross, nocossary support of the family, and pions 
uses, arising from indiaponsablo dutiea—~Sta I. Ju Vol 1, 
(2nd Ed.) p. 261. 

83,64, Tho author of tho Smriti Chandviké, apeaking of common 
property, of which « gift is forbiddon by the law, observes, that 
this regards common ways, and other things common to many 4 
but proporty bolonging to an undivided fumly (ho says) may, in 





™ Soa ande, p. 14-16, and Piecedonts 6, 15, 40, 72 and Mad. It, Q. Deoin, 
Vol. IV, page 307. 
+ Sco tho Annotation in pages 87, 45, 59, ant Pecadonts ypagon 128, 19a, 
Ani} 193, * 


Far 
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Fe Lenten aa ete 


I. Because maintenance of the family is an indispen- Authority. 


sable obligation.—V4, 444, (Sana) p. 181, Vide Alat. (Sans.) 
page 259, 


II. Manu:—~The support of those who must bo main- Authority, 


tained is the approved means of attaining heaven, but hell 
is the man’s portion if they suffer.* 


Annotations, 

certain circumstances, be given away, since the consent of all parties 
concerned may be easily had in this instanee, though not so in the 
caso of a public way, common to great numbers. It is afterwards 
observed, that an owner may give away his own acquisitions, without 
the consent of his undivided brethren, but not so joint hereditary 
properly, The author, howovor, goes still further in regard to 
tmmovables ; vestricting a sole owner from solling, pledging, or giving 
away, without consont of kindred, dmmovable property acquired by 
Ainsclf, unless it oxeced the necessary subsistence of the family, or 
unless the wants of the family, or other distress, require it to bo 
parted with—Colebrooke’s opinion. Vide Sia, I. L, Vol. II, 
{2nd Eq.) page 439. 

53, 54. Wherever there exists no issue male, noy adopted son, as 
substitute for it, he appems to bo nowhere under any restriction, ex- 
cepting that of nob leaving his family destitute; and, evop with re- 
gi to this obligation, whether it be, according to the Bongal school 
more than a moral one, seems to be a question, Whatever may 
be thought of these clogs on alienation, ina country highly com- 
mereial like our own,—founded, as they mae upon the benevolent 
principle of providing for those, in whose favour every man con- 
tracts a debt, upon becoming the head of a family, in this viow, 
thoy are not unfit to be onforcod.—Séa, TL. L. Vol. I, (1st Ed.) 
pages 20, 21. 

54. The necessity of every one to\provide for tho maintenance of 
his family and their consequent right to a sufficiency for that pur- 
pose, is generally admitted.—Sutherland’s opinion, Stra, 1 I, 
(2nd Kd.) page 13, 





“ Like soveral others, thia text is nol to be found in tho printed Inatitutes 
of Manv 5 it is, novortheloss, n woll known ono, and is cited in many books 
of anthosity, 
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Authotity. IIT, Manu:—Iven what ho doos for tho sake of his 
future spiritual body, to the injury of those whom ho is 
bound to maintain, shall bring him ultimate misory, both 
in this lifo and in tho next. 


Authouty. TV, Vrimaspratr:—A man may givo away what romains 
after the food and raiment for his family; tho giver of more, 
who leaves his fumily naked and unfed, may tasto honoy 
first, but shall afterwards find it poison.—Vede Colob. Dig. 
(Lon. Ed.) Vol, Ii, pago 191, 


Authority. V, KArvAvanAi-—lExcept his whole estate (0) and his 
dwelling house, what remains of his own proporty after 
the food and clothing of his family, a man may give away ; 
otherwise it may not be given.*— Vt, Mt. ( Sans.) p. 122. 
Vide Coleb. Dig. Vol. U1, (Lon. Ed.) p, 133. 


Authority. As to what is said by KAryAvana—Excopt his wholo 
estate and his dwelling house, what remains of his own pro- 
perty after the food and clothing of his family, a man may 
give away; otherwise it may not be givon.” By that is 
meant that excepting (his) dwelling house, the property 
which is his own, that is, the property capablo of boing alie- 

) nated (by him) at pleasure.—Vé, Adz, ( Sans.) p. 122. 
« 


(0) Tho whole estato should bo undorstood in tha modo al- 
ready montioned ; that is, the wholo of his cflvots, including what 
is required for tho maintonanco of the family until other property 








*Tho original of tho above runa thus:—~“Servaswam grike barjanty 
Rutunba-bharnddhikam, yad-dravyan tat swakam degen, adeyam aydt atonyi 
thé ;" and the following is tho translation hoent ax contained in Colobrooke's 
Digest :— Lixcopt his Whole proparty and hia dwolling house, what romaing 
after tho food and olothing of his family, o man inuy yave away, whether tt 
be fiw or movable; othorwiao, it may not he given.” (hom Na. Vol, IL, 
p. 133) But thia docs not glva tho meaning of tho Sanshrte wordy “ Yat 
dravyam iat swakam (tho property which 16 his own),” whieh form tho aan 
tiat part of the above toxt of KArvdyana; inasmuch ns, what the Sago 
intonded to ordain by that portion of the toxt is, that 6 man may give mway 
thet ts his oon property, after reserving a8 muh of itasd may sutiics fur tho 
food and iniment of hig family, ‘Yhe above wyor ia alko tnanifent from 
tho intoipiotation of tho text itself which is givon by Jagaunndtha aut 
tranalaterdt by tho samo lomned translator, and which f4 inserted here, below 
the toxt in question ¢, v 

‘Tho above toxt of KAvydyana lias been hold to ba a restrictive, and nob 


; amoral, precept. Seo the Section on Maintenance, aud Mongale Debi v. Dinas 
‘ nath Boe, 4B. La, p, 72 
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bo gated, Such a meaning is deduced from tho sequel, ‘ what 
remalng aftor the food and clothing for his family.’ Or tho excess 
Qbove the maintonance of the family is expressly declared, éo 
provide against the attempt of giving away oven a trifle, when the 
family is but ill-maintained out of the whole estate, Conso- 
quently, the gift even of a trifle, if it be not an oxcoss abovo 
the subsistence of the family, is forbidden. Or tho text may bo 
read, “ Sarvaswam griha-varjitiam,” inatead of “ Sarvaswam griha 
varjan-tu.” Consequently, the whole of his own property ( except 
his dwolling house ) that remains after the food and clothing of 
his family, a mon may give away ; such will be the sense (of the 
text.) “The whole” is there montioned to show that movables 
and immovables ave not distinguished.  H¢s own,” by this term, 
deposits and the like are excepted: tha sonse is, his own several 
property ; by which joint property is nlso excopted. In oon- 
currence with other Sages, a distinction must be understood in 
reapeot of a thing promised, a wifo, or a son,—Coleb, Dig. Vol. IT, 
(Lon, Ed,) p. 134. 


TIere the condition ewpressed in the text concerning alien- 
able property, that it must exceed the subsistence of the 
family, shows, that the gift of what does not exceed the 
subsistence of the family is not valid; and the declaration 
that joint property may not be given, shows, that the gift of 
several proporty is valid.—JZbid, 


VIL YAsnavanrya :—Except a wife and son, 2 man may Authority, 
give away what is his own (p), if it does not affect the 
(subsistence of his) family (q); not (however) the whole, 
if he has male issue in esse (), nor what is promised to 
another.*—Mit, ( Sans, ) p. 259. 


(p) “Tis own,” that is what belongs to himsolf, By tho ox- 
prossion ‘ho may give away what is hes own’—it is indicated that 
these five (kinds of property ) ave inalienablo, oiz,—what is re- 
ceived for delivery to another, what is borrowed for use, what 
is pledged, what is common, and what is deposited.—dfie, (Sans) 
pp. 259, 260, ‘< 





* Tho original of tho above is as follows :—" Swan-kutumba bharandd-deyam 
ddr sutéd-vite, nénwaye satr sca vaswam, yach-chdnyaamoi prati-srutam" ; and 
tho translation heicof as contained in Colobiooke'’s Digest :uns thus; ~''In 
distress for tho maintenance of tho family, property may bo givon away, oxcopt 
a wifo or a son, but not the whole of a man's estato, if he has isaua living: 
nor what ho has promised to anothor,” (Vol. II, p, 128.) Tho inaccuracy of 
this translation will be found upon collating it with the original, as well aa 
with ita intorprotation in the Mitdksharé and Vira-mitrodaya above given, 


Vyavaatha. 


Exposition, 


64 VYAVASTILA-CHANDRIEA 


(y,@ “Except a wifo and son, aman may givo away what 
ia Jus own, if it docs affect the (subsistonco of his) family: the 
meaning is that, without jury to the fumily he may give away 
that which may eaceed (ho support of (his) family, aud which is 
Jus own,—Vi, dLit, (Sans.) p, 124, 


(q) ‘If it doos not afoot tho (subsistence of his) funily,’— 
that 14, ho may give away what may oxcoud the support, of (his) 
funily ; becnusc, maintonanco of the family is an indisponsallo 
obligation, Thus Masui A mother and father in their otd 
ago, a virtuous wifo, and an infant son, must bo maintnined, 
even by tho commission of a hundred offonces.”-—Afié ( Sans.) 
page 259, 

(r) Further, 2 son, son’s son, and othor doscondant being tn 
esse, he { the owner) should not give away the wholo (of his} 
property ; for it is said ( by NArana ) that proorenting sons, (the 
father ) must perform their initiatory ceremonies, and provide fut 
thoir livelihood.— A/it, ( Sans, ) p. 260, 


55. After partition with his sons also a father can, with. 
out their consent, alionate the share received by him in 
aitition, as well as the property subsoquently acquired by 
him, to any person, if no son is born to him after putition, 
and he has no other family whom he is bound to maintain.* 


Tle can do s0, becanso, tho claim which tho other sons 
had, upon strongth of their right by birth, to tho aneestral 
and paternal proporty, no Jongor existed by reason of thoiy 
having already received their appopriato shares Uhorein, 
and the father was no longer subject to their control in 
regard to tho alionation of his own share; and bocause, 
partition destroying the joint right in tho whole, aud cang- 
ing the father’s sevoral or oxclusive right lo his own share 
to acciue, rendered him the absolute master thereof and 
vested with independont power. to alionate the same, 


Partition (vi-bhdga) is tho adjustmont of diverse rights 
regarding tho wholo by distributing thom on particular pore 
tions of the aggrogate.—2Zit, In. Chap, 1, Sect, i, § 4 


* Sco Partition, and Prccedonta pp. 90, 08, 147, 179, 





OF CO-ORDINATE RiauT, &C. 65 


So likewise, the grandson hag a right of prohibition, Authority. 
if his wnseparated father is making a donation, or a sale, of 
effects inherited from the grandfather.’"* Tiom the above 
passage of the Mitéksharé it is implied that a son has no 
aight of prohibition uf his separated fathor alienate his own 
exclusive shave of the effects inherited fiom the grandfather, 

56. <A father as well as any other ancestor has Pyavased, 
exclusive ownership in, and absolute power over, 
his own acquired movable property, which he can 
dispose of at will, aud neither his son, nor grand- 
son, can. restrain him from so doine.t 


I, YAsxvavanrkya:—*The father is master of {he Authoiity 
gems, pons and cotals, and of all (other movable pro- 
peity): but neither the father, nor the grandtather, is 
go of the whole immovable estate.’—Afit, In. Chap. I, 

Scet, i, § 21. 


IE So likewise, the grandson has aight of prohibition, Authnity 
if bis unsepmated fither 19 making a donation, or a sale, 
of effects inherited from the grandfather: but he has no 
right of interference, if the effects were acquired by the 
father. On the contrary, he must acquiesce, because he is 
dependant.t—AMit, In, Chap. I, Sect. v, § 9. 





Annotations, 

56, Mddhavya observes, iniegud to movables, that property, 
which a man himself aequired, may be aliened by him, without tho 
assent of his brothien, with whom he had made no partition of 
wealil ; bub not so in regard to immovables ; adding tho remark, 
that property inhevited from ancestors may be given away by the 
chief brother, with the assent of tho rest, Ie appeara 40 consider 
all the passages cited by him in this place, as relating to immovable 
propeity , and if may, therefore, be questioned, whother he contem- 
plated any restrain on a joint proprictor from giving away novables, 
not execading his own shato of undivided wenlth.—Colebiooke’s 
Remarks, See Str. IT. L, Vol. 17, (Qud Md.) p. 441 

* Mit Tn Chap I, Seet. v, § 9. 
‘| Soo pp. 40, 41, 47, 48, and tho Roma ks pp.'50—53, 
a 





Authouty, 


Vyavastha, 


Vyavasthé 


Authouty, 
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TIT, Although ason and grandson have, by birth alone, 
ownership in tho grandfathe’s property, yel, undor tho 
terts alroady cited, sinco sony aio dependant on then fathor 
in regud to tha paternal estate, and tha father las a proe 
dominant infcrestas th was acquicd by himsclf, the song 
must acquiesco in the father’s disposal of his own acquired 
propoty ofher than immovable and bipeds (tho disposal 
whereol 1 restiutcled) by the text * Tmmovables and bipeds,” 
&e, aheady ertod (ante pp. 36, 873) but inregmd to tho 
mandiather’s estate, Lhere 18 power (vested in tho giandson) 
of interdiction to prevent (illegal) ahenationsy—Vé, thé, 
(Suns ) page 177. 


5%. Movable propaty lost by a paternal ancestor and 
recovered by a father without the aid of the jomb funds or 
without co-operation, but with the permission or privity of 
his son and the iest, may also bo disposed of by hun at 
will, the samo boing ticated by Inw as his self-acquired 
properly | Never theless,— 


58 Where there is only self-acquited movable property, 
here the father must not altenate tho whole withont acaciy. 
ing @ portion adequate to the mamtonanco of tho family 
whom he 1s bound to support | 


Beeatse matmtenanco of the funily is an indispensable 
obligation, —Vé, Alet. (Sans,) po ISL. Vade lit, (Sars.) 


page 260, 


Aunotations, 


58, As to moyablos, he appoms to ho ab liberty fo male gifta on 
molives of nati affection, but nob even in vega to these, to 
tho extent of tho whole of his property. —Sta. Vol 1, Quad Wh) 
page 26L, 


* ‘Lhe csprossion— the son must acquicece in the father's ddnporal of Ina 
own acquted proputy,’—scoma to be urcd tor tho sabe of frealty im tho 
transiction, and not ob account of any winl of sulllowont power am (ho 
father tn the sume manner avin tho cud af alienation by a separated pate 
cone: tho consent ol all the icationds to the faoty of tho transaction, hy 
obviating any futine doubt, and nob on account of any waub of suftigiont 
powet.—Seo Mt, In Chap, 1, Scot 1, § 30 

4 Soo Patition 
Seo tho annotations in pages 36 and 46, plao Vydavaathd 64, and tho 


authoutics, annotations, &c,, relative thoroto, 


iB 


ON SUPREMACY OVER JOINT PROPERTY. G7 


It has been adjudged that—the right by birth, which a 
son hag in the ancestial estate as well as his interest in 
the property sepmately acquied by him, can be sold for his 
own debts ;* and that— 


59 Sale of ancestral property for liquidation of the 
father's debt is valid, provided the debt was contracted 
legally and not for an immotal ptupose + 


SECTION UH. 


Tun Surrrsacy orn Conrron or A Fatmer over Jor Prorrr- 
iy, &, AND—IN OAsE or HIS AnsLNon, Disabinrry, Duatisr, 
OR ABDIOA 1I0N,—O1 TS YLDESS SON OR 
ANOUIER DIST QUALILILD. 


60. Although tho father and son have equal 
right aud ownership in the ancestral estate, and 
the father has to obtain hisson’s consent to the dis- 
posal of such property, as well as to the disposal 
of other joint-lamily property, yet the father alone 
is entitled to hold and manage such property, to 
receive and disburse monies, and to manage all 
othor family affairs, he being governor thereof | 


61 As in civil matters, so in religious duties also, song 
aio dependant upon thew father, and ao to act under his 


permission. 


Annotations 


G0, With regard to the state of the owner, the law in its pro- 
visions foi disposal of property, almost constantly contemplates him 
as the head of tho family, ‘To one not so, restrictions upon rlien- 
ation do not genorally apply. Sta, A. L. Vol. £, (ist Ed) pp 16, 17, 





* Sea Precotonts, p 114 ‘+ Sco Precedents, pp. 68, 72, 176, 
| Sco ante, pp 85—41, 65, 16, nlao Partation in the fatho's life-time, and 
Precedonts pp. 6, 42, 71, 126,128—130. 


Vyavasth a, 


Vyavaathd, 


Vyavastha, 


nn ia 
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Authority. HAnfra ;—Whilo tho father tives, sons are not indepen- 
dent (d) in regard to the receipt (@) and expenditare(d) 
of wealth, and: ( dhshepa )* amereement (e).—Smri, Chan. 
Chap. I, CL 91 ;—~Vé. di. (Sans.) pago 170. 

(a) ‘Reecip? ] Enjoyment (of wealth.)—Smrt, Chan. Chap. T, 
Clause 21, : 
(b) ‘Expenditure’ ] Disbursement of wealth. —Zbid. 


(ce) ‘Amercoment (dkshept)’']* Fining the slaves and othor 
houschold servants, when thoy commit faults, by way of chastixe- 
meont.—Zbid. . 


-(a) ‘Are not independent’ ] are not competont to enjoy tho 
wealth at pleasure, irrespective of the will of the fhther.—Lbid, 









Likewise, they are incompetent to perform separately 
religious sacrifices, und to dig tanks, &e, for charitable 
purposes, — Vide Snuri, Chan. Chap. 1, Cl. 22. 





Authority, It must hence be understood that the son must maintain 
tho consecrated fire (agni-hotra,) and perform othor religions 
acts with the perniission of his futher, and not without 
it—Smri. Chan. Chap, I, Cl 22. 


Authority. “After the death of the father and tho mother, the bro- 
thers, being assembled, may divide among themselyes tha 
paternal (and maternal) estate ; but they have no ownership 
over it, while their parents live (tess tho fabher choose to 
distribute it)? (Manu, Chap UX, 0 104.) ‘they have 
no ownership over it while their parents live’) Dy this also 
their want of indepondent powor over their property is in- 
dicated, and not want of right, for it is nsotiled point that 
sous have, by birth, a right in the patornal wealth. —V¢ 
Ali, (Suns.) page 170. 


Authority, “ As to what Devan says:— Whon tho filler is deccascd 
let the sons divide the father’s wealth, for, sous haye not 
ownership (swémyam) whilo the father is alive and freo 








- ® “Abshepa” ia translated as “bailmont” in Colobrooke's Ddyabhdga 
Ch, L para. 425 aa recovery” in Tt Digent, pyge 19; wid an | cenmure "in 
Borraduilo’s Vyav, Mayt, Chap. MH, Seed, para, 4, Bub none of those 
translations agrees with this author, who construcs the tommiin the wonan of 
“qmorcoment,"— Note by the Lrauslutor of the Smadtchandrikd, pago 6 
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from defect.” The want of ownership (Aswdémyam ) re- 
ferred to in this text must be construed as implying simply 
want of independent power (Aswatantryam ), for, it is a 
fact. established in the world that sons have ownership by 
birth in the property of their father, even where the latter 
may be free from defect.— Vide Smart, Chan. Chap. I, Cl. 28. 


Farther,— 


62. ‘When the father is remotely absont or of 
unsound mind on account of old age or disease, or 
otherwise disqualified, then, as upon his actual de- 
mise, the eldest son, if qualified, otherwise, with 
his consent(e), another son, best qualified, can, as 
kartd of the joint family, manage the paternal and 
ancestral estate; and he can with the consent of 
all, express or implied, enter into contracts, and 
do all acts in respect of the same,* 


Now, from the digression, the use of the phrase “ free 
from defect,’ in the text of Devata, (p. 65,) serves 
to indicate that where a father labors under a 4efect, the 
sons become independent of him. It must consequently 
be understood, that even where a father is alive, if he is 
disqnalified, independence in respéct of the receipt and ex- 
penditure of the wealth ‘becomes vested in the eldest son, 
and that the other sons are to remain under his control. 
Hence, SHANKHA and Likurra:—“ Should he (the father) 
be incapable, let the eldest manage the affairs of the 
family, or, with hig consent (¢), a younger brother fanan- 
tara (f)] conversant with business.”—Smri. Chan, Chap, I, 
Clause 28, : 





Annotations, 
62, If, in any caso, asin that of tho protractod absonce of the 
fathor from home, there should arise a question of management, 
dofoasible on his return, or recovery, whichever of tho sons is the 
most conversant with business, is tho proper one to interfere on, 





Vyavasth &. 


Authority, 


* Seo Partition in the life-time of the fathor, and Precedents pp. 131, 132, _ 


185-—-104,; Svo alao the Section on Payment of debts, 


Authority, 


Autho1ity, 


Authority, 


Exposition. 


Vyavastled, 
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(2 “With hia consent”] With the eonsont of tho oldost son who 
thon possessos independent powor—lbed, Cl, 29, 


(/)  Youngor brother (anantara)"—signilios n youngor brothor 
in gonoral ; competoncy to trausact Dusivoss, anid nob sonioity 
by buth, bomg here ossenbil.— Vide Ubi, 


TiAriva :—Butif ho (the father) ba decayed, remotey 
absent, or afflicted with disense, leb tho eldest son manage 
tho afiairs as he pleases [kdmam (g)]’—Smri, Chan 
Chap. [, Ch 30. ¢ 


(9) “As ho pleases (émam)"] In 10ference to tho eldest son, 
in the above passage, tho depondance of tho sons on thoir father 
is shown to have thon coased.—lZbid. 


It appears from tho (above) toast of IfArfra, that if tho 
fathor be living, but anyhow disquaiitiod for business, tho eldest 
son has a right lo mmago tho alas, Manu also dvolares, that 
tho eldest gon alone shall conduct the alfurs liko a fithor, 
although tho title of all tho bethron to that estito bo oqual.— 
Coleb. Dig, Vol 11, (Lon Id.) p, 628. 


Manu :3-The eldest biothor may take entira posses- 
sion of the patrimony ; and the othors may live under him, 
as they Lived under their father, unless they choose to be 
separuted,—Coleb, Dig. Vol. 11, (lon, ld.) p. 628, 


That is, tho oldest ondued with all tho most ominent 
virtues, shall have power, like w father, ovor tho inhort. 
able patrimony, Radndlaru—BSvoo lbid. And— 


63. If tho father abdicate or give up his worldly 
concerns, then also, as upon his death, natural 





Annotations. 


tho ocension ; not primogonituro, bub capacity, being, for this pure 
poso, conarlored as affording the best ilo ana family; though, 
othor things bong equal, tho elder has undoubtedly the proferablo 
titlo-—Stra, TL Ta Vol. T, (nad tii) pe 188. 

63, The inhoutance huving doseondod in co-pareenary, tho 
charactoristic of this stato, whilo it coutinues, is, with .uferonco to 


oo. 


we =e 


pe 
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or otyil, the eldest son, or the son who is best 
qualified, will have, independently of him, power 
to deal with, and manage, the family estate, so long 
as it continues undivided, notwithstanding that all 
the other brothers are, in that case, vested with 
full vight in tho estate, their inchoate right arising 
by birth becoming then porfocted by the voluntary 
abandonment of the oceupant.* 


Because, thon the father, if he choose to remain at home, Reason. 


will only be revered as the head of the family in respect 
of the performance of ceremonies, but not in respect of the 
family-estate. 


64. Except under the necessity or circum yyaastha, 


stances, above stated, should a son, without his 
father’s consent, exercise his (the father’s ) power 
to onter into contracts and to do other acts in res. 
pect of the joint family property, tho samc aro illo- 
gal and invalid.t 


Annotations. 


the propeity and management of 1t, a community of intorost ; 
though, in ordor to avoid confusion, reason and law alike suggest 
tho propriety of adopting somo one to conduct the family conceins, 
Tho eldest hag a claim to this confidonco, but it is subject to charac- 
tor, and tho general sonse of Lhe co-priconers, without a conew 
ronco of which no capress or implicd protention of the kind can 
have any validity. This managoment icgaids the dealings and 
transactions that aro carried on under it, professodly on behalf of 
tho family, the obligatory forco of which becomes of importance 
alike to the members in genoral, and to oreditois,—-Stra. H. L. Vol. 
I, (ist Bd.) p. 176. 





* Soo Partition, and aute pp. 20—24, and also Procedents pp. 25-27, 36 
8Y, 181, 132, 


t S00 Prcdedents pp. 126—180, and Paatition in tho life-time of the father. 
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SECTION Ill. 


Tru Exinns op run Riaue anp Powner of A (0-PARGIINER OVER 
Proreriy, Divinip, on Unniyipnp. 


Vyavatht 65. No member of a joint family, without tho 


consent of his co-parcenor, is compelont to alien. 
ate the joint property even to the extent of his 
own share theroin ; such alionation of such properly 
being both illegal and invalid.* 


Reason, Because, partition nob having takon place, he has no 


sevoral ught m any part of tho estate, buf a rght vmod 
with that of his co-parcener in the whole property mdtseri+ 
minatcly, so that the same property which appertains to 
one paicenct belongs to another likewise | 


Vrs, —A singlo parcenor may not without tho consent ol 
tho 1est, make a sale or gift of tho wholo immovable estate, nor 
of what 18 common to the finly |—Ve dle (Sans) p. 181. 





Annotations, 


65, A co-parconer rt protubtiod dram desposing of his awn 
share of job ancostral property, and such anact, whore tho doc 
timo of the Mtakshod provaily, (which docs nol rocopuive any 
sovoral right antl after pattibon, or tho pumetplo of & foci value,’ 
would undoubtedly bo both allegal and anvalidve-Macne Ue dis 

~ Vol T, p. 6 

405, 68—Tho Mitakshaad of Vins ant swan mekos no auch dis. 

fxn nor oxcoplton, though the anthor oyplans wnt pills ad 

COMP ng, Ist, suchas we not fib to be given for want ol proprw- 
tuy MBE, and Qudly, suck as may not bo given by reason of an 


a ry aes 
Pa Son Prog dents pp 6, 61—f7, 1a tay (7-161, 173, 182, 186, 198, and 
aon WL yyy Hl, Chap X, Cuso 4, and Chap AL, Caw f 


1 Potion { Vi bhdya) vs tho adpwstinont of dismao iphts repading 


the wholo b f SNCITULO = = 
Rit In Chi vee bene on puticular portions of the ag,iqale 
bo 2 


periuoe onfas a apocial or oxchiwmive ownc slip on tho sons and tho roab 
O81 the patrnal estate and so forlh-~Sone Chun Chap L, Ul 2é, 


+ Se, Cotobooke's translation of tho Déyabhd se, prgo 31, nota, 


as 


tit 


~ or 
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Prasdpatt :—Any act done in respect of immovable pro- Authouty 


peity without the consout of the co-heirs, is to bo con- 
sidered, as not done, even when one of the co-heits docs not 
consont (@) to 1t—~Vido Smrd. Chan. Chap. VII, § 45. 


(a) Cousont may be express or implied, as woll as prosumed 
by silonce o: tho like.* 


. 


If there be no prohibition, there is consent, on account of 
the maxim: “The mtention of another, not prohibited, is 
sanctioned.”—Da. Chan. Sect. 1, § 32. 


Variraspatt:—Separated kinsmen as those who ate un- 
separated, are equal in 1ospect of ummovables: one has not 
power ove. the whole to make a gift, sale o1 mortgage, 
Ratndkara; Vyav. May Chap. IV, Sect. VII, § 87; 
Smet. Chan, Chap XY, Ch 3. | 


As for tho toxt of Vrimasratr: “Sepatated hoiis as those who 
ALO Unsepaated, aro oqual in respect of immovebles ; for ono has 
not power over tha whole, to give, mortgage, or soll it ,” accord- 
ing to Afadana 1b 18 for putting a stop to the mght, among co- 
hens, evon sepmated as to thew shares (of movable effects, 
though unsepaiated in other 1espects), to disposo by gift or other 
mode, without (genoral) consent, of gram, or tho like, the pro- 
duce of undivided fields or othor (fixed property).—Vyay. May. 
Chap, IV, Soot, VII, § 37. 


— 


Annotations, 


oxpioss prohibition, ‘Tho alionation of yont property 18 compro- 
hondod in ts author's class of gifts unfit, because they me molubit- 
ed: and the only distinction that sooms fanly deduable from his 
doctiine 1s, that gifts unfit by reason of tho want of propriotmy 
aight, ale necessauly null and void; but that grfts unfil, because 
they aio prohibited by general rules, may be valid undor the excop- 
tions which tho law allows such as distiess, necessary support of 
tho family, and pious purposes ausing fiom indispensable duties. 
(Aft. In. Ch. T, Soot. 1, § 29.)—Colobiooko’s opmion, Vide Stra 
I, 1. Vol. TI, (Qnd Ed.) p 433, 





* See Precedents pp. 180192, 
oC 


Authority. 


7) 
ra 





Authority. 


Authorily, 
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Vautasrasi, howovor, states‘ Soparatod heirs, ns thoso who 
aro unseparated, are equal im respeot of immovables ; for one has 
not power oyer the wholo to give, mortgage, or well 11. Bat this 
text is applicable to a ease where, from difluully of dividing the 
Jand itself in equal portions, the co-heirs onler info an agreomont 
as to the division of ifs prodnea in times of harvest and diyide 
actually the other property than the land actually belonging in 
common to tho family. To auch nv oaso ib is cloar (hat none of (ho 
parconors has an exclusive and independent title to tho land. 
Savi. Chan, Chup. XV, Ol. 3. 


As to tho passage :—“ Separated kinsmon, as those who are unse- 
parated, avo equal in respect of immovables: one has not powor 
ovor the whole to make a gift, anlo or mortgngo,”*—il is only to 
indicate tho distinction which there is in (regard to) immovable 
property, notwithatanding that tho ownotship of tho mombers of 
an undivided family im tho goods common to them is equal, and 
the alienation thereof (by one) without the cousont of tho rest is 
invalid.— Vi, Af. (Sans, } p. 181, 


The following passage :-—“Scparated kinsmon as those 
who are unsopmated, are equal in respect of immovables; 
for onc has not power over tho wholo, to make a gift, sulo or 
mortgago ;"*—must be thus interpreted :— among unsepru- 
ated kinsmon tho consent of ald is indispensably roqui- 
site, because no ono is fully empowered to mutky at aionn- 
tion, since the estate is in common,—Coleb, Ai In, 
Chap. I, Sect. i, § 30. See tho foot note in p, 80, 


‘Vrippra YAINAVALK YA: —No ono (¢) is compelont oven 
to mako a partition of tho inheritanee doscondod from 
ancestors (b). It is simply to ho enjoyod ; there ean bo no 
gift or salo of tho samo—~Siuri, Chai, Chap VU, OL 49, 


(b) Inheritance descended from ancestors] Land wid tho like 
belonging horeditarily to Uno family, ——/bed. 


(c) Ho one | Not ovon tho fathor or tho liko,—-Jbtd. 


By the particle “ ap?” (ovon) being added in the Sanskrit 
passage to tho words “to mako partition,” it is shown 
that want of power applics also to tla sala and the 
like —J bid. 


* Atoxt of Voihaspati, Suv payo 73. 





wt. eae 
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Tho conclusion, therefore, is that no partition, sale, or 
gift is to bo made of hereditary immovable property, except 
with the assent of the co-leirs.—Ibid., Cl. 50. So,— 


66. A man is competent to alienate any portion of such 
proporty with the consent of his co-parceners or co-sharers, 
and nob without it.* 


VActraspatt Misra.—Consent is requisite only in the pro- 
perty which is jomt, and not in that which is not joint.t-— 
Vi. Chi. (Sans.) p. 87. 


What is joint with others may be given with their con. 
sent.*—Jbid., p. 87. 


Tho assent of the co-sharors is required in the (alicnation 
of) joint hereditary property whether movable or immoya- 
ble.t—Jbid. p. 38, 


67. Alicnation of a proper portion of the joint 
family property by any of the unscparated co- 
parceners, even without tho consent of the rest, is 
valid, if p calamity affecting tho family require it, 
or support of the family make it unavoidable, or 
indispensable acts, religiqus or sccular,—such as the 





Se See 


Annotations. 


65—G66. According to the dostrina of the Renues school, as 
provalont to the Southward, a member of an undtvided family must 
first obtain partition, before ho can exorcise individual ownership 
ovor his right in the joint propealy, without tho cousont of his co- 
parconors ; a gift of undivided property, without such consent, 
being regarded by dhe Mittkshai4 ay incompotenut ; eb least so fiw’ 
as rogards tho realty.—Stra. Ul. I. Vol. [, (2nd Ed.) p, 261. 

* Seo ante, pp. 38, 89 aud Preacdonts pp. 193-~138, 149, 161, 100—193, 


{ Tho above translation lis Deon mate by the author of this work m 
consequonco tho ti ustation (as contained in Baboo Prosunno Cooma ‘Ta 
goio's Book,) of the original of those thioe paagiaphs, not being aceuato, 





Vyavasthd. 


Authonity. 


Vyavasthé, 








Authority. 


Authority. 


a 


Authority, 


Authority. 


Vyavastha, 


76 VYAVASTIIA -CIANDRIKA 


obsequics of tho father or the like, marriago of a 
daughter oy the like, payment of revenue and 
repayment of just debts or tho like,—rendey if ne- 
cossary.* 


VartAspaty :—liven a single individual may conclido a 
donation, mortgage or sale of immovable proporty dtuiug a 
season of distress, for the sako of the funily, and ospecially 
for pious purposes, (Seo ants, p, 42.) 


The meaning of that text is this: while tho sons and 
grandsons are minors, and incapablo' of giving their con- 
sent to a gift and tho like; or whilo brothers are so, and 
continuo unseparated ;f even ono person, who is capable, 
may conclude a gift, hypothecation, or sno, of immoyablo 
property, if a calamity affecting tho whole family requiro 
it, or the support of the family render it nocossary, or in- 
dispensable duties such as the obsoquics of tho father or 
the like mako it unavoidable, —44d, In. Chap. I, Soo, i, § 29. 


In a calamity affecting the family, any person (of that 
family) is competent oven withont the consent of the rest to 
make a gift, sale, or the liko, oven of immovable proporty, 
tho support of tho family boing indisponsablo.—Vé JLid. 
(Sans.) p. 181, 


Whon any common danger happons or whon a daughter 
of tho family is to bo mariied, aud tho like, even tho undi-+ 
vided immovable property can be given or sold, by a porson 
who has become soparated,— Vi. Chi, pe 809. 


68. A disposal of immovablo property boing al. 
lowed under a logal necessity, or for a purposo pres- 
cribed by law, @ fortiori movables may bo disposed. 
of for the samo reason by any of the co-parcoucrs. { 





* Sou ante, pp. 41—43, and Piveedouts pp 6, 61 62, 68, 72, 78 ~R6, 03, 
101, 106, 118, 122, 136—158, 149, 176, 181- 188, 185, 186, 190, LD9, 10.4. 


+t Svo tho Woot-nolo in payo 42, 
| Soo Annotations pp. 40, 44, 47, 43, 


ene 


~ 


\ 


te 
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G9. It has, however, been determined by the IZigh Court 
of ‘Madyas that 2 member of an undivided family, wilhout 


Vyavasthe, 


nocording to 
the igh 


the consent of his co-parcener, is compotent to alionate for Courts of Ma- 
any purpose that portion of the joint estate, to which, if par- ‘iss and Bom- 


tition took place, he would be individually entitled. While 
the High Court of Bombay has held that a member of an 
undivided family cannot give away, but can sell or mortgage 
for any purpose, his share in the joint estate without tho 
conseut of his co-parconcer.* 


Such determinations appear to have been arrived at not in 
conformity with the Métaksharé, Mayikha, Smriti-Chan- 
driké and the other paramount authorities of those provin- 
ces, but in accordance with the opinions of Mr. Colebrooke, 
My, Ellis, and Sir ‘Thomas Strange.+ 





Annotations, 


67—G9, It may bo objected to Visyydnrswara and the Simzti- 
chandrika that tho toxts which prohibit gifts of any portion of 
joint property, or tho whole of a man’s sole property, thereby dis- 
tressing his family, equally forbid salo and mortgago of it: so 


* Seo Procedonts pp. 139—~146, 162, 189-—194. 

+ In tho last and most olaborate decision to the above efloat, it has beon 
thua observed by Chief Justice Westropp :—" As a goncral proposition, it is 
truo that, in this Prosidency, tho Mitédshard, whoo not differing fiom tho 
Maytkha, ia waually followed by the Courts upon questions of Hindi law. 
But this rule is not invariable, Tho comts have, in somo instances, declined 
to follow cithor of those works, ‘The doctiino of My, Colebrooke, Mi. Lllis, 
and Sir Thomes Strango, as to the right of alienation for valuable considera- 
tion by ono of acvetal co-parconors of his shai in an undivided Hindd family 
ostate, without tho asaont of tho others, has hoon hore mofoued to thatof tho 
Mithila and Bonares schools ; and asa logical consequones of that Aontrine, 
tho courts have recognized the right of 8 judginont creditor to take in exeou- 
tion, for the private debt of a parconor, his sharo ju such undivided proporty.” 
Preoadents, p. 169. 

“Mo foregoing authorities (ic. opinions of Colobrooko and the rest, and 
the deolsions cited) lend us to tho conclusion that it must bo regaided as tho 
aottled Inw of this Presidency, not only that one of soyoral co-parconors in & 
Hindi family may, before partition, and without tho assent of his co-parce- 
noys, sell, mortgage, or otherwise alien, for valuablo consideration, hia shmo 
jn the undivided family estato, movable or immovable, but also that such a 
shao may be taken in excoution under a judgment against him at the suit 
of his personal creditor, Were wa to hold otherwise, we should undermine 
many titles which rest upon the courao of decisions, that, for along period of 
timo, the courts on this eido of Indin have steadily takon, Stability of de- 
cision is, in our ostimation, of far greator importance than a deviation fiom 
tho ment doctrine of Use Afitdékeharé upon tho right of alicnation."—Jbid, 
page 172. 





bay. 


~ semi 


~ wee + 


Vyavastha, 


Reason. 


Authority. 
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70. After division of tho joint family estate, an- 
cesival or acquired, tho share of any individual 
momber may bo validly alionaled by him without 
the consont of his separated parconer,* though it 
would be better if he wero a consonbing paxly. 


Because, by the effect of partition, the right which tho 
sof and the rest had in the joint proporty having ecased 
to exist, and the soveral rights of the father and other co- 
sharers having accrued in particular parts of tho property,| 
tho father as wellas any other sharor is now at liborty to 
alienate his own oxclusivo share (received in tho partition) 
without the consent of his son and tho rest who (except tha 
son born after partition§) vo longer possessod any right and 
power to prevent him fiom so doing, 


NArava:—When there aro many persons spring from one 
man (), who have dutics (@) apart, and transactions apart ()), 
and are sepuate in the materialy of work (ce), should 
they givo or sell their own shares, thoy do all that as thoy 


o 


Annotations, 

that those also woult bo void, although a valuablo considoration 
have boon prid and reeoived.  tajury and injustice may, howover, 
bo provontud, by holding hint and las proporty amimvoreble tor tho 
vopayment of tho money or valuable consideration socvived by hin: 
and equity perhaps would award partition, for bho purpose of ontoro- 
ing paymont from his shave, Uhas rendered aropuuto ona. Bub in 
the cnso of a gratuitous alionation, there aro not the name dilicull ios; 
and Tapprohond, that, andor the Tindti law, as rocoived among 
those with whom tho Miléksliutand Siriti-chandika aro tho ehiol 
authorities, ib mab bo huld that tho disposal by will (considered as 
gift) of an undivided share of joint properly, is nob valid; nov of 
any part of it, unless for pious purpoyes, or obhor use incumbent 
on tho testator to provide for, and falling within tho exception ss high 
tho law makes to the gonoral prolulations Colehrooke’s opinion. 
Sov Stra. LL. I. Volk VE, (2nd Wu) pp. dae & ah 


* Seo Prevodonts pp. 00, 02, 147, 174, &o. 
F Seo cate, pages 12-16. | Seo footnotes im pingo 72, § Neo Uaitition, 
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please: for they are masters of their own wealth.— Vyav. 
Mayu. Chap. 1V, Sect. vii § 36; Vi. Chi. p. 314; Vé. at. 
(Sans.) p. 181; Smri. Chan. Chap. XV, Cl. 1 


(a) Duties | Ceremonials, that is, the five great sacrifices. — 
May. Chap. LV, Sect. vii § 36. : 


(0) Transactions | Commoree, and the like worldly acts —Jbid, 


(c) Tha materials of work] Wouschold necessavics, and the 
like, as the moans of porforming tho, acts (of tho houscholder). 
Lid. 


By the separate existence of these, a partition is mani- 
fested. ‘The sense is that they so separated, may (each), 
even without tho consent of the others, make the gift, sale, 
or other alienation ( of their respective shares).—Zbid, 


(a) Who have their duties apart] Who perform roligions rites 
auch as agni-hotra, &e., requiring pecuniary aid for their perform- 
anco, independently of each othor.—Smt. Chan. Chap. XV, Cl. 1. 


(0) And transactions apart] Who manage likowise the transac- 
tions concerning the income and expenditure of the divided 
woalth, and also the agrioultural affairs, separately. —7bid. 


(c) And are separate in the materials of work] Who likowiso 
possoas separate houschold utonsils and other materials. —Zbid, 


(a) When there are many persons sprung from one man] When 
thoro are several persons descending from ono man and divided 
in sovoral ways,—Zbid, 


Should one of these not consont to the act of the other, 
yot the latter is to disregard the consent and manage his 
own affairs. ‘They are also at liberty to give, soll or mort- 
gago their respective shares at pleasure, since each is lord 
of his own wealth, once divided. —Jbid. 


The following passage*— Scparated kinsmen, as those 
who ave unseparated, are equal in respect of immovables ; for 
ono has not power over the whole to make a gift, sale, or 





* Which is a text of Verihaspaté. Soo ante pago 73, 
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mortgage ;’—musal. bo thus interproted : among unsoparatod 
kinsmen, the consent of all is indispensably requisite, because 
among the unseparatod (hindred) the estate being in com- 
mon, no one is exclusive owner of a particular part ;* but, 
among sepauated kindred, the consont of ad? tonds lo the faci- 
lity of the tiunsaction, by obviating any future doubt, who- 
ther thoy bo separatod or united ; it is not required on account 
of any want of sufiicient power, in tho singlo owner ; and tho 
transaction is consequently valid oven without the consent of 
sepaated kinsmen,—Afit, In, Chap. I, Sect. i, § 80. Mutua 
Misra is also of tho samo opinon, See Vi Mi, (Sans). 


page 171, 


As for the teat of Varttasrari: “ Sopaiatod heirs as thoso who 
are unsoprated, Are equal in respect of immovibles; for ono has 
not power over tho wholo, to give, mortgago or soll it ;’~—agvording 
to Madana, it is for putting a stop to tho right, among oo-heits, 
oven sopmated as to their shires of (movable) offoots, (though 
unsoparated im othor respects), to disposo of, by gift or othor 
modo, without (geneinl) consent, of grain, or tho hike, the pro- 
duce of undivided fields, ov other (fixed property), According 
to ViwANrsnwana (and othors) it is for tho sake of obyinting 
any futuro doubt, whother thoy be sopauted or united ; for, by 
tho consent of those separnted,f tho fucility of tha transaction 
is onsurod.— Vyav. Mayd. Chap. LV, Soet. vii, § 37. 


* All oo-priconors havo au equal claim to immovablo proporly 
whothor thoy be separated or hive toyothor, ‘Phorefore, ona of 
thom is not competont lo mako w gift of it, or to mortgage ov Koll 
it’—Tho purport of this passago is, that the property, which 
has boon only nominally divided, romaing common bo all tho 
heirs, ‘Lhorefore, cainglo poison is not its abyoluto master, Tf 
tho ontivo proporly be divided, his act, whutovor it bo, is hwwfih—. 


Ve. Chi. p. 309, 





* Pho original of tho Italivised portion is—" a ridhak dah dvavyashye 
madhyasthatiedt echadeshasydutsharatwdt.” of whiah the above ia thy ace. 
into translation; but Mr. Colobrooko his rendayad ib by “hee no one 
ia fully owpoworod to make an alionation, since the estate {6 tn commen,” 
Seo Lis ‘Tianstntion of Mit. da. Chap. J, Seot, i, § 80, 


+ The original of thiq ts “ Vibkakde" whioh means ‘separated,’ and not 
* Unseparated,” as is to bo found in Stokes’ edition of the translation of the 


Vyavahdre Maytkha. 
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} 1. Although aman may, without the consent of any Pyqvasthé, 
i person, alionate his sole property yet il is his bounden duty 

not to do so, unless what is to be aliened exceed the neces- 

sary subsistence of his family, whom he is bound to sup- 

port, or unless the wants of the family, or other distress 
affecting the same, require more to be parted with.* 





* Seo ante, pages 60—O4, and tho Amotations in pages 36, and 45, 


u 


sor > 
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BOOK Ll. 
SUCCESSION OV HEIRS, &e 


OHAPTER I. 


SUCUESSION OF ‘THK BEGOTTEN SON AND (it Te MAGI 
LINE) GRANDSON AND GREA'T-GRANDSON, 


When a man’s right of proporty ecases by his death, 
natural or civil, or by voluntary abandonment,*— 


Vywwatha. 72, ILis son(a) inherits from him.+ 


Authority. BoupmAyana:—~Male issuo of the body boing in oxis- 
tence, tho wealth goes to them.j—Vé. afi, (Sans,) p. 199. 


Authoity, . A son (a), whether ro-united with his fathor, or not re- 
united, shall obtain tho onthe paternal share, since the 
power of intercepting tho right to take a sharo lies in the 
filial relation.— Vyav. May. Chap, 1V, Sect. ix, § 16. 


Annotations, 


72, Sir Thomas Strango saysi—“La tho soies of a Uindi's 
heivs, the fivat, in order, is his malo issue, legitituatoly born, or, in ity 
default, ils aubstilnto, and oquivatent, n loyally adopted nou."—Slen, 
It, L. (Second Ed.) p. £23, Seo, however, page 83 and Vyaeusthe 
No. 79. 





* Suo ante, pages 20-22 
t Vide Procodonts pp, 1956-109 anil 222—224, 

T Tho origina! of thia toxt is —“ Satawangajerhu ted yami hyartho bhavati;" 
of which the above js an acento iransietion, My, Colelaovks, huwoyer, hus 
made two difvient translations of tho toxt in queation ; tho ong oontaingd in 
his so called Digest (Vol. fi, p. 620) runs thin :—' Malo iasne by mules ay fat 
as the third degree boing left, the catale muxt go to thom jy and the othr is 
to bo found in his tianslation of the Daya-bhdya (Chop TY, Boat hh, § 21) 
which is a8 folloys -— Mole iesue of the body boing loft, the propotly nus’ 
go to them,” 
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(a) Now, by the term ‘son’ must be understood ‘the 
ourasa (a legitimately begotten son), ‘ the dattaka’ or datta 
(a son given), ‘kritrima’ (a son made), and Artia (a son 
bought), the other descriptions of sons being obsolete in 
the presout (Lali) age. (See Adoption), 


So if there be a son adopted before the birth of the 
ouwras son, the former will inherit with tho latter though 
notin equal shares.¢ As this Chapter is devoted only to 
begotten male issue, the proportion of tho adopted son’s 
shaie in the above case and the othor particulas regarding 
him will be given in the book on Adoption. 


‘Ourase’ is the issue of the ‘arae’ or breast, (whenco 
of body), and born of a legally mairied wifo (patnt.) ‘Thus, 
Manv :—“ Him, whom a man has begotten on his wedded 
wife, let him know to be the first in rank, as the son of his 
body (owrasa).?! So according to Manu the ourasa son 
might be of two kinds; 1. born of a married wife equal in 
class with her husband; and 2, born of a marriod wife of a 
different class, But in the present (kali) age, marriage 











Annotations. 


72,78, Sir William Macnaghten treats of the son’s succession 
in these terms :—" According to the IZLindt law of inheritance, as 
it at present exists, all legitimate sons, living in a atate of union 
with their father at the timo of his death, succeed equally to his 
property, 1¢al and personal, ancestral and acquited” (Yok 1, p.17,) 
This, howevor, does not appear to be quite correct TVirst, beenuse, 
a dattaka is also a togitimate or awful son, but he doca not suceced 
equally with the ourasa son of hia adoptive father+ Secondly, 





* Tho son adopted in the Dattaka form is provalent in all tho provinces 
of India, while that in the Kreérema form is used im Mithilé, and wherever 
the aamo is legalized by custom ; but the son bought ia found only among 
Gogsaccrs or dovoteos who accoiding to the custom, obtained amongst them, 
adopt sons or chellas in that form, All these aro fully stated in the book on 
Adoption q. v. 

+ Under tho ancient law subsidiary ones ( ¢.¢, sons) participated, but not 
equally, with tho legally begotton ; ns does still the son given in adoption, 
as Well as any othe: competent in the presont age to be adopted —Stia Li. 
L, Vol. I, (2ud Jd.) p, 187° 

$ Chapt, IX, Vachane 166 


Botti 


a 


Vyarusthé, 
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with a damsol of an unequal class having bean dis-allowod 
by law, and, consequently, a son begotten by a man on a 
woman of a different tribe, though married to him, not be- 
ing alawful son on account of his mother not being a 
logally married wile, tho term ourdse must now bo talkon 
to moana son as defined by the Sage BoupidAyana (who 
says) -—" A son who was bogotten by aman himself on his 
wedded wife of equal cluss, let him know to be the (logiti: 
mato) son of his body (owrasa).” Seo Coleb, Dig. Vol. I, 
(Lon, Md.) p, 157, 


So also VAcrtaspatt Misra, who says :—“ Here the law- 
ful wife is a woman of equal tribe espousod in Jawful wed- 
lock ; a son begotton by himself on her is the first logiti- 
mate son, because tho author says that ono producod by 
himself on the lawful wedded wife of equal tribe is called 
legitimately begotten son (owrase).”—Vi, Ohi, Sans, p. 149, 
—See P. C. Tagore’s tianslation, p, 284. See also Nit. In. 
Chap. I, Sect. xi, § 2 


73. If thoro bo scveral sons legitimately bo- 
gotten and frco from any dofect causing oxclusion 
from inhoritance,* thoy inhorit equally xs woll as 
simultaneously. + 


Annotations, 


beoanse, tho sons areca as hoiva to the patrimony not only ab the 
time of their father’s death, natal ov civil, but also at tho lime 
of voluntary abandonment by him; thirdly, because, the cireumea- 
tanco of a son’s living not in union with the father, does not oxclude 
the former fiom inharitanes whore hoe has nol rlvondy received 
his portion or somewhal in liow or in gatiafaotion thereof; (hin is 
apparont fiom a precedent quoted by the learned compiler himself, 
Soe his work on Hindd Law, Vol, 11, page 5. 


73. Sona by different mothers inher it egeed/y sand when adiviaion 
takos place, ib must be mado, not with refe ence to the mothars, but 





* Seo tho Chaplor on Uxchusion fem Inhoritanee, 
+ Vide Provedonts pp, 198, 100, 222, 228, 
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Apasrama :;—‘ All (sons) that are virtuous are entitled to Authority. 
shares.” ‘The term ‘sons’ is understood after the torm ‘all’: 
in the above passage.—Smri, Chan. Chap. IT, sect. ii, Cl. 16. 


Vastaspatt:—-Sons inherit the paternal estate, the Authority. 
shares(b) of all are equal—Tbid., Cl. 17. 


(b) ‘Shares’—here mean the shares of both assests and 
debts —Ibid. 
Manu :—After the death (c) of the father and mother, authority. 
the biotheis, being assembled, may equally (d) divide pater- 
nal (and maternal) estates, for they are not owners while 
they (the parents) live—Chap. IX, v. 104, 


(0) ‘After the death’—that is, after the extinction of 
right (by death natural or civil, or by voluntary abandon- 
ment). See ante pp. 20—29. 


(@) ‘Hqually'—moans in equal portions, no deduction of a 
twontioth part being allowed for the eldost son, and so forth. 


Vi Chi. p. 24. 


Hero tho term ‘equally’ indicates that their title is eqecl— 
Coleb. Dig. Vol. IT, (Lon. Eid.), p. 631. 


74. Tho son bogotten by a man of the Sheidia Vyavasita, 
tribo on, his femalo slave, or on the female slave of ’ 
his slave, may, by the father’s choice, take a share 





Annotations, 


the numbors of sons, por capita.—Norton’s Leading Casea Part 11, 

page. 406, 
74, Among the sons of the Sitdra tiibe, an illegitimate son by 

a slave girl takes with his legitimate brothors a half she; and 

where there are no sons (including son’s sons, aud grandsons), but 

only the son of a daughter, he is considered as a co-heir, and takes 

an oqual share,—Maon, It, L, Vol, I, p. 18. 8 
74, Where there are an illegitimate son and a legitimate daughter, 

the son gets one-thind, and the daughter two, (Stra. IL. L, Vol. 2, 

pp. 57, 193,) iu Bombay. According to the Mitikshavd, they would 

tuke moietios—Noiton’s Leading Cases, Part II, p. 109. 


Vyavasthé, 


Authority. 
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equal to that of ason begolion on a wodded wile ; 
he is entitled to a moioly of such share upon his 
father’s death, also upon the father leaving a 
daughter by a wedded wifo or son of such daughtor. 
In default, of these, tho sun by the femalo slave is 
entitled to the whole of the father’s property.* 


75. The son of a man of tho ro-goncrato tribo 
by his female slave, or by tho fomalo slave of his 
male slave, is not entitled to inherit from him ; but 
such son, if docile, reccives a maintonance.* 


Manv :—But ason begotion by a man of tho shiidra 
class on his female slave, or on the female slave of his mala 
slave, may take a share of tho horitage; if permitted by 
the other sons:| this is tho Jaw established.—-Chap, IX, 
vachands 179. 


Annotations. 


74, The illegitimate son of u Shtdia by a slavo is not ontilled 
to share with legitiniale sons, in the inherilance of an uncle by tho 
father's sido. —Missar Mortucah v. Kou Bhagwunt Loy—Mashall's 
Roports, page G09, 

74, An illogitimate son sucecods before his fathor'a widow, 1 Wy 
and Bithl, p. 63, (gaare) j and before hia legitimate brother’ widow 5 
i, (quer). Ho shares with a fostor son 5 eb. p, 64. -Norton’s Lend 
ing Casos Pail TY, p. 490. 

75, According to the Lindt law, an iegilimate son of un Aeajpvot 
or any of the dhrce supoior tribes, hy a womun of tho satdia or 
other inferior class is ontitlod to maintonance ouly. Peahad Siny 
v. ftaned Mehesreo—Sel. 8. D, A. BR, Vol TUL, pe 168 (Now Mil, 
page, 176.) 





* Seo Proeedonta, pp. 119-210, 218, 214, 217, 220, 221, 

4 The portion italicised ia not in the auginal, but has been wupptiad hy 
tho leaned ‘Tianalator ‘Uho annie, however, ik not only at variance with (ho 
texts of Vanaratkya and other paramount sulborties, bub aluo with Anullaka 
Bhatta's commentay on tho tort itself, according ta all of whieh at should 
havo beon ‘by the father, a8 will Lo manifest fom tho passes ollud in ys 87, 
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The son of a Sheidra by a female made a captive or 
slave, under a standard or the like, or by a female slave 
belonging to his male slave, if permitted by his futher, 
shares equally with the sons of the wedded wife, that is, 
he obtains a share equal (to that of one of those sons); this 
is the settled rule of the Shdstra.—Kulhik Bhatte's com- 
mentary on the above text. 


YAINAVALEYA :—LEven a son begotten by a shiidra on Authority. 
a female slave, may take a share, by the father’s choice. 
But if the father be dead, the nethren should make him 
partaker of the moiety of a share: and one who has no 
brothers, may inherit the whole property in default of 
daughters’ sons.—-Vide Mit. In, Chap. I, Sect. xii, § 1.— 
Vyav. Mayt. Chap. IV, Sect. iv, § 32. 


From specifying “ by @ shiidva,” it is clear that a son be- Authaity, 
gotten by a twice-born man on a femaleslave does not 
obtain a share, even by the father’s choice: Neithor after 
the death of the father, will he get the half; nor, in the 
absence of sons or other {heiis], will he got the whole, 
This is the argument of the Madana-ratna, and others, 
Vyav, May, Chap. IV, Sect. iv § 82. 


The son begotten by a shdidra on a female slave, obtains Authoity, 

a share by the father’s choice, or at his pleasure. But, 
aftor [tho demise of] the father, if thero be sons of a wed- 
ded wife, let these brothers allow tho son of the female 
slave to participate for half a share:—that is, let them 
give him half [as much as is the amount of one biother’s*] 
tlotment, However, should there bo no sons of a wedded 
wife, the son of tha female slave takes the whole estate, 
provided there be no daughteis of a wife, nor sons of 
daughters. But, if there be such, the son of the female 
slave participates for half a share only.—Jit, In. Chap. 1, 
Sect. xii § 3. 


From the mention of a Shidra in this place, [ it follows Authouty. 
that ] the son begotten by a man of a regenorate tribe on a 
female slave, does not obtain a share even by the father's 
choice, nor the whole estato after his demise. But, if he ba 
docile, he receives asimple maintenance.—~Afit, In, Chap. I, 
Sect. Xii § 3. 





* Subodhint ond BéLas-puarra, 


Bes af 
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Descriptions of the different kinds of slaves aro as follow:— 


Slaves dea. MaNU:—There avo soivants of sovon sorts; one mado 
eribed, captive under a standud or 2 batlle, ono maintained in 
consideration of service, ono born of a female slave in the 
house, one sold, o1 given, or inherited fom ancestors, and 
one onslaved by way of ptnishmont on his inubility to 

pay «large fine —Chap. VII, v, 415. 


The fitton Tho distinctions in slaves are laid down by Nérada:— 
kinds of slaves Qno born fof a female slave] in tho house [ of her 
desenbed, — mastor'}; one bought; one received [by donation]; one 

inhaited [from ancestors }; one mastained in a famine; 
and, like him, one pledged by a [formor] master; one 
relieved from great dobt ; one inado captive in war; [a slave] 
won inasteke; one [who has] offered [himself] in this 
fom: ‘I am thino;? an apostate fiom religious mendi- 
city; [a slavo for a] stipulated [timo]; ono maintained in 
consideration of service [Bhakta]; a slave for tho sake of 
his bride ; and one self-sold, aro fifteon slaves declared by 
tho law.”—Vyav. May. Chap, X § 5. 


KAryAvAna :—“ A fieo woman, or one who is not a slava 
(of the same master ; for this word, a-dést, may bear cither 
sense,) becoming the bride of a slave, also becomes a slave 
[to her husband’s owner] ; for her husband is her lord, and 
that lord is subject to a masta.”—Vyav, Mayr, Chap, X, 


para, 11, 


The word slave, used throughout on this subjeot, being not 
specially confined to the masculino gender, must therefore bo 
undersiood as affecting all rulos also for fomalo slaves, 


Vyav, Mayt, Chap, X, § 8. 


Vywaht, 7G. Tho son bogotton by a man of tho shedra 
iribe on an unmarried shidrd woman with whom 
carnal connection was not incestuous is also ontitled 
to inherit from his father in the above mannor, 
But such a son of a man of Lhe rogonorato tribe 
is entitled 40 maintonance only.* 





* Vide Procedonta, pp. 109, 211, 214, 
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Manu:—The son of a Bréhmana, 1 Keshatriya, or a Authority. 


Voishya, by a woman of the Shiidrd class, shall inheiit no 
part of the estate, Yunless he be virtuous; nor jointly with 
other sons, unless his mother was lawfully married :)* what- 
ever his father may give him, let that, be his own.— 
Chap. IV, v. 155 ;—Vide Vyav. May. Chap. IV, Sect, iv, 
§ 29, and Vi. Chi. p. 278. 


Manu :—A. son, begotten through lust on a Shidrd by Authority. 


a man of the priestly class, is even asa corpse, though 
alive, and is thence called in law “a living cotpse.”—Chap. 
IX, v. 178. 


VRIHASPATI :—A virtuous and obedient son, born of a Authority. 


Shidré woman unto a man who leaves no legitimate 
offspring(a), shall take a provision for his maintenance, 
and the kinsmen(b) shall inherit the zemainder of the 
estate.— Vi. Chi. p. 274. 

(a) ‘Who leaves no legitimate offspring,’—that is who has 
no son by (any of the) wives of the first three clagses.-—Jbid. 


(>) Kinsmen, first tho nearest, and in their default, tho re- 
motor also.—~Vi, Chi. p. 274, 


This rulo relates to the child of an unmarried Shidré ; 
for the toxt is laid down in the section treating of an un- 
married woman.— Vi, Chi. p, 274. 


Gourama:—A sou by a Shidré woman, boin unto a man 


who leaves no (legitimate) offspring, shall, if he be strictly’ 


obedient (like a pupil,) receive a provision for his mainte- 
nance(0).— Vyav. Mayd —Chap. IV, Sect. iv, § 80. 


(c) A provison for his maintenance ; or, a8 a means of livelihood. 
Vyav, Mayt Chap. IV, Sect, iv, § 30. 


“A son, begotten by a man of the Shddra class on his 
female slave, may receive a share by the father’s choice, or, 
after the death of the father, the brothers shall allot him 
half a share.”—This text of YAINAVALKYA is thus interpre- 
ted by Vdchaspati Misra :— 





* The words within paranthesis are notin the text itself, but seem to 
havo bean addod from a commentary. 


12 


Authority, 





Authority. 


Authority. 
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Vyavasthit, 
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“ Ason of a Shadre by an ummarriod woman may re- 
ceive a sharo by the pormission of hig father j but, if the 
father he dead, he shall reecive half of the shave af his 
brothers who ave borne by married wives.’~- 4. Chi, p. 274, 

Thon the toxt— should he have no brother, he shall 
ako the whole, unless there be a danghter’s son,” is inter 
preted by him as follows :— ‘The meaning of the above is 
that, the sou of a Shidea by an unmarried woman receives 
tho wholo heritage, provided hore bo no gon of married 
wives and daughters’ sons.— Vi. Chi. p. 274, ; : 


Tt has beon determined that— 


77. The son bogotten by a Sheidra on a kept- 
woman with whom earnal connection is not inces- 
tuous is also entitled to inhorif.in the shove manner; 
but such a son of a twice-born man is entitled only 
to maintenance.* 

The above must bo on her being considered to be a slave 
cither of the description “Lam thine,” or as one main- 
tained in consideration of service (bhukta).” Sea ante p, 88, 


78. In default of the son, the son’s son inhorits, 
failing him, tho great-grandson in tho malo line} 





Annotations, 


77. Tanto by a conetthing is demeribed in the Jaw ta won by av 
female shive, ov by a Shédré wowan, Ef the father were a Shade, 
ho might have allotted a share to hin iNeyitimato aon. MEG on Tay 
Oh. T, Sect, sii, And tho obligation of aftording bint the means 
of subsistencs is declared in passages: quoted in’ JAUAN=N ATH 
Digest, Vol. LIT, p, 170—Colebrooke’s opinion. Stee Ue te Vole 
I, (i. 1) p. 198, 

78-—80, In default of song, grandsons inherit, iy which ense they 
take por stirpes, the sons, however ntunorons, of ane Hitt taking uo 


# Vide Procedenty pp, W814, 296, 
t Pide precedents pp. 197, 217, BB9—H84, 
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"Lhe right of performing the funeral obsequies is settled ac- 
cording to the following authority :—“The son, the son of a 
son, the son of a grandson :” hence their right of inheritance, 
which is similar to the right ‘of performing the funeral 
obsequies, is likewise established —V2. Chi. p. 289, 


First, the son; on failure of bim, the ‘grandson; in his 
default, the great-graudson (inherits),— Va. Ché., p. 299, 





Annotations. 


more than the sons, however few, of another sou—Macn. H. L. 
Vol. I, p. 18. 

78—80,. In default of sons and grandsons, the great-grandsons 
inherit, in which case, they also take per stinpes, the sons, however 
numerons, of one grandson, taking no more than the sons, however 
few, of another grandson. They will take the shares to which 
their respective fathors would have been entitled, had they suv- 
vived.—Macn. BH. L. Vol. I, p, 18. 

The right of representation is also admitted, .as fav os the great- 
grandson ; and the grandson and great-grandson, the father of the 
‘one and the father and grandfather of the other being dead,, will 
take equal shares with’ their uncle and grand-unclo respectively. 
Indeod, tho term ‘put-ti@ ov ‘son’ has’ beet held to signify, in its 
atrict aceeptation, (algo) a grandson and grent-grandson.—Zbid,, p, 17. 

The collective term “issue” comprehending not only as many sons 
ag a man may chance to leave behind him, but sons’ sons also, and 
sons of the latter or great-grantdsons,—If the son have died in tho 
life-time of his father, leaving a son, and that sou also die leaving 
one, and then the grandson dic, the great-grandson succeeds, as his 
grandfathor would have done, had he survived.—Stra, H. L, Vol. I, 
(2nd Td,) p. 124). 

A son, dying in the life-time of the ‘father, leaving ‘sons, ropre- 
sentation takes place, proceeding as fm as grent-grandsons, 
upon the ground of: their conferring, by performance of - funeral 
obsequics, equal ‘benefit’ on the ancestor ; tle key (aa observed 
by, Sir William Jones) to the whole Indian Law of Inheritance: 
Stra. Hi L, Vol, 1, (1st Ed.) p. 116. : 


Authority, 


Authority, 
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79. Tho grandson whose fathor is dead, and the 
groat-grandson whose father and grand{fathor are 
dead, are ontitled to inherit simullancously with 
the late proprictor’s surviving son, if any.* 


For tho grandson representing his own fathor, and tho 
gieat-grandson represonting his grandfather as woll ag 
fathor, ae in the stead of the late proprictor’s deceased son 
and grandson,f¢ and thoy equally with his surviving son 
coufer on lum the apintnel benefit by presentation of the 
oblation of food and libation of water. 


80. If the grandsons and the gront-grandsons 
of the above description bo numerous, and they bo 
sons and grandsons of different fathers and grand. 
fathers, then they inherit not per capita, but per 
stirpes. | 


JAGNYAVALKYA :—~Among grandsons by different fathers, 
tho allotment of shares is according to the fathera.—A/it. 
In. Chap. I, Sect. v, §1,—Vyav, Mayu Chap. IV, Sect. 
w, § 20 ;—Vi. Chi. (Sans.) p. 181. 


Although grandsons have by birth aaight in the gand- 
father’s estate, equally with the sons, suill tho distiibution 
of the grand{ather’s property must bo adjusted through 
their fathors, and nob with relcionco to thomsolves,g— 
Mit. Chap, I, sect. v, § 2. 


Although tho grandsons’ tile boing equal, and their 
right by bith being also equal (lo that of a son,) ib is 





* Vide Procedonts pp, 196, 217, 222-224. 
‘k Seo ante, pp. 19, 29, 80. 1 Pade Precedents pp. 217, 223, 


§ Tho moaning hove oxpresaed is thla: if unsopmatod brother die, loaving 
malo issuo, and the number of sons be unequal, one having two vons, another 
throo, and a thiid fom, tho two recive a ringls share in right of thon fathor, 
tho other thiro take one sharo appertaining to Lhe fathor, and tho romaining 
four similaily obtain one share dno to their fathor, No, Uf komo of tho sons 
Le living and some have dicd toaving mato issue, tho samo mathod should ho 
observed * the euryiving sons take thoi own allotments, and tho sons of thoir 
dovensed brothova receive tho shes of their own fathers roapoctivoly, Suoh 
ia the adjustment presoribed by tho Uext.—aAfit, In, Chap. I, Sect, v, § 2 
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reasonable that they should take equal shares (with a son,) 
yet this is barred by the text:—‘ Among grandsons by 
different fathers, &e.”— Vi, Mt. (Sans.) p. 182, 


The author of the Smriti-chandrikd having used the word 
“ aneka (many or different)” in the place of “praméta (de- 
eeasad)” contained in the above text of YAJNAVALKYA, as 
found in the Mitdékshurd, has thus interpreted the text :— 
“ Among those whose fathers are deceased, the allotment of 
shales is according to the fatheis.”* Among those whose 
fathers are deceased.] Among brothers whose fathers have 
died undivided. The allotment of shares is according to the 
fathers.] ‘he shares of the property left by the father, 
grandfather and gveat-grandfather are to be adjusted 
through theirf respective fathers, and not with reference 
to themselves.—Snw't. Chan. Chap, VII, Cis, 1 and 2, 


If it be asked what distinction does a partition make if 
made through fathers % 


VRUTASPATI states!“ Their sons of unequal number 
are declared to take the shares of their respective fathes.” 
Vide Smri. Chan. Chap. VIIT, § 8. 


The meaning is, where the sons of the deceased fathers 
ave of unequal number, that is, of greater or less number, 
tho sous of each father take the share of their own fathor 
only, For example, when one has a single son, another two, 
and a thrid many ; the only son 1eceives one share in right 
of his father, the two sons take one share appertaining to 
their father, and similarly the many sons obtain one share 
due to their fathor, Although, by the shares being thus 
adjusted through fathers, there might occur inequality in 
tho shares of sons by different fathers, yet such a mode of 
adjustment must be observed as being expressly enjoined. 
Smriti. Chan. Chap. VIII, Cs, 4, 5. 





¥* Tho above tianslation of the anid text of Yéjnavalkya is mado by tho 
Translator of the Smrite Chand) iké, 


‘t ‘This term iefors to the grandsons, or great-grandsons, as tho caso may 
bo.—Note by the ‘Translator, 


+ Smri Chan, Chap. VIII, Ol. 8, 
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Where among unsepamted Inothors having sous, one 
dies, and his son bas received no share from his grand- 
father, and the grandfather dies, * 


Authoily,  KApydvANa says: —Should a younger brother [enaja 
(a)| dio before partition, his share shall bo allotted to his 
son, provided ho has eeecived no fortana (2) frou his grand- 
father ; a son’s son shall reecive his father’s share fiom his 
unelo or from his unelo’s son.f 


(a) Tho torm ‘anwa’'| has boon used in tho toxt to donoto a 
deceased brother in general, whether ho bo a junior or sonior 
brother,—Smri, Chan, Chap, VIL, Ch 6, 


(a) The younger son (enzja) donotos also that the oldest (is 
bound to portion off his brother's son).—-Vyav, dfayd, Chap, 1V, 
Sect. iv, § 21. 


b) “Fortine” means the wealth called ‘horitago.’—Smri. 
Chan. Chup. VII, Cl. 6. 


Where there may be several sons of a deceased brother, 
thon, too, the same author*— 


Authoity, = KAryAvana states :—The same shall be allotled eqnita- 
tably to all the brothets.(e)f 


(ce) Shall bo allotted equitably to all tho brothors.] Shall bo 
divided in equal shaves among all tho sons, aecording to tho 
principlo—" Nqnuily is the rwlo whore there is nothing lad 
down Lo tho contrury,—-Son f, Chan Chap. VILL, Ob 7, 


Again says— 


Authority, = KAryAYANA :—Or (if that grandson be also dead) lel his 
son take tho share; boyond him succession stops). f 
\ 


(¢) ¢ Stops, at the great-grandson. Wo must (hus 
understand ib: ‘Tho son of tho great-grandson, ar tho 


* Snot Chan Chap VIO, Cl 6 8 


+ Simi. Chan, Chap VIM, GL 6-85 Vyen Meat. Chap, LY, Seely iv, 
§ Qj VE Ad (Suns) pr 199, 


1 Tho tem “ aawe! in Sanskait maeana a younger brother, 
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rest, will not, on the death of the father (grandfather, and 
great-erandfather, without interval after the death of the 
great-great] grandfather, obtain his wealth, being of another 
[line], so long as his sou, or other [heirs] are alive. In 
default of son, grandson, [and great-giandson] in tho 
general [family] only, he also will take [the succession). 
Vyav. Mayt, Chap. IV, Sect. iv, § 22, 


The meaning is, that the son of the grandson of the de- 
ceased propictor takes, in default of Ins father, the share 
of his father, Where there is no such son too, (i. ¢, son of 
the grandson,) but his sons are in existence, they, as the 
descendants of the deceased proprietor, donot take a share 
in the propeity of their great-great-grandfatha. ‘The 
right of inhoritance here ccases.—Smri. Cham, Chap. VIII, 
Clause 9. 


The objector asks— how does a gicat-grandson at loast 
take a sharo in his groat-grandfathet’s property; the right 
by larth being ordained by law only where the son or grand- 
son inherits the property of ls father or grandfather?” 


This is true, but a great-giandson has been declared enti- 
tled to his great-grandfather’s property, just on the same 
principle on which a son and the like have been declared 
entitled to their mother’s property. ‘This is simply because 
thoy survive the deceased, and offer funoral oblations to her, 
Tt has hence been properly declared— Let his son tuke the 
shavo.” [6 must henco be understood that whoever, by reason 
of the deceased proprictor being related to him as father, 
grandfathar, or great-grandfather, offers funeral oblations 
to him, becomes entitled to participate in his (deceased's) 
property notwithstanding that the deccased has got other 
sons, grandsons, and the like, Ience, DevaLa:—* Sages; 
declare partition of inhevitablo property to be co-ordinate’ 
with the gifts of funeral cakes.” Tho meaning is, that 
Manu and other sages contemplate the partition of in- 
heritance as wall as tho prescutation of funeral oblations 
to extend to tho fourth in descent,—Smwvit. Chan. Chap. 
VIII, Cls. 11—14, 


Tho heritable 1ight of the great-grandson whose father 
and grandfather are dead is not only by reason of his pre- 
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senting tho oblation-cake, but also by his being consubs- 
tantial with his father and grandfather. A grandson, even 
during the oxistenco of his father, has, by birth, a heritable 
right in his grandfather’s property, whereas n great-giand- 
sowa heritable right acorues only upon the demise of 
his father and grandfathor: such is the distinction,* 


KAryAyana oxpressly declares tho horitnble right of sous, 
grandsons and great grandsons :—" Should a son dio before 
partition, his son shall be mado a partaker of the cstate pro- 
vided he had received no fortune (sharo) from his grandfather, 
He recovers his father’s share from his uncle or unclo’s 
son; and the same (proportionate) share shall be according 
to law allotted to all the brothers; or (if thut grandson be 
also dead) let bis son tako the sharo; boyond him (i. 6 
gront-grandson, lineal sucession) stops.t—~V¢. At. (Sans.) 
page 199, 


The non-inheritability, which is declared of the descon- 
dants beyond the great-grandson, is cousidered to be on tho 
ground of sapinda relation ; but they have cortainly hori- 
tablo right on the ground of being Sekulyus or distant 
kindred, Vi. J1i. p, 199. 


Although the author of tho AMitdksharG has not, in tho 
Chaptor on Inheritance, mentioned tho heritable right of 
tho grert-mandson whose father and grandfather ave dead, 
nor has he cited the ahovo quotod text of KArydyana hy 
which such doscondant’s right of succession is oxpressly de+ 
clared, yot by saying in the Chapter treating of dobls that 
“GE the great-grandson and tho rest take tho inheritance, 
then they imust be made to pay (the deceased’s) debta’-—ho 
has, hough indirectly, recognised the horitable aight of tho 
great-grandson, HBosides, when the Vér-mitrodoya, which 
noxt to the AMitékehard is ahigh authority of the Bonares 
School, and is considered Lo ho an oxposition of tho lows 
of the Afitékshard, has plainly laid dowa tho great-grand- 
son's right of succossion, and the authoritios of the other 
schools too have dono tho sano, thon such doscondant’s 


* Soo ante, pages 18, 19 
‘+ Veto Colob, Dig. Vol. II, (Lond. Ex.) pp. 7, 8, and 82, 
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horitable right must be held to be unquestionably cstab- 
lished. In practice also he invariably inherits in, and 
under, the above circumstances.* 


Devata:—“Partition of heritage among undivided parcen- 
ers, and a second partition among divided relatives living to- 
gethor(after ve-union,) shall extend to the fourth in descont : 
this is a sottled rile, So far (a) relatives are sapindas, or 
connected by funeral oblations; beyond him (b) the funeral 
cake is rescinded : sages declare (e) partition of inhoritable 
pioperty to be co-ordinate with the right of funeral 
cakes.—Coleb. Dig. Vol. III (Lon. Ud.) p. 10. 


(a) So far? as the fourth in desceut, relatives or per- 
sous sprung from the same family are sepindas: for cx- 
ample, one gives the funcral cake, the other three receive 
the oblation: hence there is @ mutual connexion, by the 
gift and receipt of funeral eakes, between four persons, 
And this connexion of sapindas regards inheritance; but 
the connection of sapindus, in respect of impurity by 
reason of death, extends to tho seventh in descent, in- 
cluding the ancestors, who partake of the rice wiped off 
the hand with which the funeral balls are offered.—Coleb 
Dig, Vol, III (Lou. Ed.) p, 11. 


(b) “Boyond him (beyond the fourth in descent), the 
funeral cake is rescinded ;” for there is not, between more 
distant relatives, tho mutual connexion of giving aud 1¢- 
ceiving funoral balls —Zbid. 


(c) “Sages declare,” &c, ;—they declare the succession 
of inheritable property to be co-ordinate with the gift of 
funeral eakes Consequently, ho who offers the doublo set 
of Seon and the funeral cake, succecds to the heritage. 
—Lbid. 


81, The grandson whose father and the great- 
erandson whose father and grandfather aye living 
are not entitled to inherit.+ 





* Seo ante, pp, 11—94, 
{ Pede procedonts pp, 196, 217, 222 ~221, 
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Authority, Tho grandson and ereat-grandson whose fathers are alive 
uot offering (he ablation-cake hy reason of their having no 
right to perform the p@ruana (é e@, bo present the double 
set of oblations) have no right to inherit the properby of 
their grandfiuther and great-grandlather.— Vt, Mi (Suns, 
pago, [8l. ‘ 
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CHAPTER II. 


RIGHT OF SUCCESSION TO THE ESTATE OF A MAN, WIIO 
LuAVES NO SON, SON'S SON, AND (IN TIDE MALE 
LINE) GREAT-GRANDSON. 





SECTION I. 
Wipow’s Rieur or Succmssion. 


YAINAVALKYA thus relates the order of succession to the 
properly of a man, who, being separated and not re-united, 
dies leaving no son (b):— 


“The wife, and the daughters also, both parents, brothers 
likewiso,* and their gons, gontiles, cognates, a pupil, and 
a fellows student (in the Veda): on failure of the first 
among these, the next in order is heir to the estate of a 
man who departed for heaven (w) leaving no son [a-puttra 
(b)]. ‘This rule extends to all (men and) classes (c).”— Vide 
Mit, In, Chap. I, Sect. i, § 2;—Vyau. May, Chap. IV, 
Sect, viii, § L. ; 


(a) Departed for heaven] Doparted for auother world,—Jfi. 
In, Chap, 11, Soct. i, § 3, 


(2) Teaving ua son (a-puttra)—that is leaving no son, son’s 
gon, and (in the malo Jino) groat-grandson.— Vi. Chi. p. 289. 


The torm “ Leaving no son (a putira)” means ‘leaving no hoir 
down to the great-grandson in the male line, inasmuch as a 
widow takes the inheritance in the caso whore there is no male 
issue as far as the great-grandson. Vi, Zi. (Sans) p, 198. 


“Te, who has nol (any of) tho twelve descriptions of 
sons already stated, is one ‘leaving no sons’.”——Met, Sans. 
p. 207. Vide Colebrooko’s translation, p. 825. 





®  Byothera likewise” :—This is understood by Bram Buarta as 
signifying both brothers and sisters. 
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Although the author of the Alitahshard as interpreted 
the term ‘leaving no son (a@-gudttrd)? to moun one who 1s 
destitute of (any of) tho twelve desciptions of sons, suill 
heie the ten“ a-pullra” (lonving no son or doatitnte of a 
son) must bo midersfood fo mean Cdesitute of a grandson 
and great-grandson also; as obherwisd, iat 1s mi the ease 
of the term ‘so bemy taken to siguify only a son, it would 
follow that a wife o widow wonkd suecocd notwilbstanding 
ihe existoneo of a grandson and gient-grandson in bho malo 
hino; which is conliary to law as well as to the ostablished 
ynactice. Thereforo, the foregoing interprotation of tho 
term ‘a-pruttra’ given in tho Vivdda-chintdmant and Vo 
mirodaya is alone proper. 


(c) “To all”—thnet is, this rylo, or ordor of sucecasion, in 
tho taking of an inheritance, must bo nndoistood as ovlendimg to 
all tribes, whether the J/f@dhdvashikta and others in tho diteet 
se1les of tho classos, or sa and the rest in tho inverse order; 
and as comprehending tho severat classes tho snooidotal and tho 
rosl.— Vide dat In. Chap, 11, Sect. 1, § 4. . . 


OF aman, thus leaving no male progeny, and going to 
heaven, 01 depriting for another world, the hen or successor 
19 that person, among such as have beon here enuner= 
ated, viz, the wite and tho rest, who ts neat wm order, on 
Jaime of tho first mentioncd respectively, Such is tho 
constinetion, Jn tho fist place, tho wifo shares tho extabe. 
Mit. In. Chap. U, Sect. i, § 8 and 6 Mhoelore, - 

82. When a man, who was soparaled from his 
co-heis and nol suhsoquently re-united with them, 
dios Ieaving no son, and (in tho mato tine) grand. 
son and great-grandson, his wife (patet), if chasto, 
and capable of performing sadddhas uid other reli« 
gious acts, lakes his inheritanco.* 


When a man, who was separated fiom his coshoirs and nat 
subsequently ro-uméed with them, dios foaving no sont his 


* Seo Picvsdonts, pp. 227-211, 260, 100 and 104 juco wlgo pp, 473481. 
{Seo the tit page, 
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widow takes tho estate in the first instanco—Jit, In. Chap. 
LI, Sect. i, § 30, 


It is a settled point that on failure of heiis down to the 
gicat-grandson (in the mala line), the wife takes the in- 
horitance of her husband who died sepaiated fiom, and not 
1e-united with, his co-heiis— V4, Mi. (Sans.) p. 199. 


As secondary sons atc better competent to confer bene- 
fits, temporal and sputtual, on the deceased than the father 
and the like, and ac hence his nearer relations, so are 
widows also (ag appeais fio a caroful examimation of the 
Vedas, Smritis, &e.,) better competent to confer benefits, 
temporal and spiritual, on the deceased than the father 
and the like, and ae therefore Ing nearer iclations compared 
with the father and the 1¢est—Smr. Chan. Chap. XI, 
Sect. i, cl. 3. 





Annotations, i" 


82, In default of sons, grandsons, and gieat-giandsons in the 
male line, the inheritance descends Hneally no farther, and the 
widow inherits, according to the law as cmaent in Bengal, whether 
her late huaband was separated, or was living as a momber of an 
undivided family ; but according to othe: schools, the widow sue- 
coeds to the inheritance in the former cago only; an undivided 
brother being held to be the next heir,—-dfaon, I, Ts, Vol. I, p. 19 

According to tho law, as it prevails in Bengal, where an un- 
divided copmecener dies, leaving a childless widow; his share does 
not vest in the auviving parcencis, but descends to his widow, as 
his hoi ; whereas, the Muékshw & restricts ho right of inhailing 
to the caso of hor husband so dying separated ; allowing ha, where 
he dics undivided, n maintouance only. In oveiy other caso, uni- 
voisally, survivorship takes place, the remainmg coparceners con- 
tinning to administe. and enjoy the undivided property, as will 
appear in tho chapter on Pastition.—Str, If, L, Vol. I, (2nd Ed.) 
page 121, 

A re-united parcener dying while the 10e-union contines, 
leaving no iasuo, but a widow, according to the Jitdlehard, she is 
onlitled to maintenance only, the decensed’s share vesting by survi- 
voiship in his coparccnois,—Str, LL, L, Vol, 1, (2nd Ed.) p, 234, 
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Tt is hence inferriblo that MANU declarod the estate of a 
sonless man inheritable by tho fabher, dn default of even 
the widow.—Smri, Chan. Chap. XI, sect i, cl, 8. 


In default of a great-grandson (in tho malo line) the 
estate devolves on the widew.—Vi. Chi. p. 289, On this 
subjoct— 


Varmpua MAnu saysi~-“Tho widow of o souless man, 
keeping unsullied her husband's bed (d), and persevering in 
religious observances (e), shall presont his funeral oblation 
and obtain (/) also (his) entire share (g)*.—Auit, In. Chap. 
TI, sect. i, § 6. 


fd), Keoping unsulliod her husband’s bed] Being chaste.— 
Smri. Chan. Chap, Xf, Scet, i, cl. 17. 


Keoping wnsultied hor husband's bod] Not dlowing any other 
man to have aceess to her husband’s bed ; that is, being chaste, 


(¢) Persevering in religious observances] Practising religious 
coremonies even during the life-time of tho husband with hus- 
band’s permission, it being declared by Shankha wid Likhitta: 
“The duty of a wifo is to commenco wilfully tho roligiowts obsor- 
vances, fustiugs, sacrifices, &e, with tho pormission of her 
husband.”—Smrt. Chan. Chap. XT, Soot, i, Cl 17, 


It is henee to be understood that tho author of tha 
nssage indirectly points out that a pated, to inhertt hor 
Fiabe costate, mush also ho a pious womiun—Srt 
Chan, Chap, XI, sect. i, Cl 18, 


Porsovering in roligions observances] Performing tho duties of 
widowhood.t’ Vide Golub, Dig, Vol. UL, p. 479, 





* Vi, Ohi. p. 288,—Snad, Chan, Chap,’ XI, soot. #8 We Vi at 
(Sana.) p. 193, ; 


+t Tho duties of widowhood are as follows :— 

Vrdss After the doath of her husband, lob a virbuons womun obsoryo, 
tho duty of conti and let hor daily, atlor the purification of tho bath 
present, from the od palms of hor hand, water nixed with (dé (sesamuim) 
to the mares of hor finsimud. Lob hor day by day perform with doyotion 
tho worship of tho Goda, wid the adoration of Vishnu, practising conntiunt 
abstemiousnoss. Bho should give alms to tho chief of tha yvenorahle for 
inereaso of holiness, and keep tho various fasts which are commanded by 
snered ordinances, A woman who is agsiduous in the porformunco of duties 
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(7) The words “ obtains also” have been used. {in the above 
text of Vripnia Manv) to show that a pudné who, by reason of her 





conveys her husband, though abiding in anothor world, and herself (to 
a region of bliss). : 

« Mang :—~Let her omaciate hor body, by living voluntarily on pure flowers, 
roots and fruits; bué let her not, when her lord is deceased, evon pronounce 
the name of another man, Let hor continue till death forgiving all in- 
Jurics, porforming harsh duties, avoiding every sensual pleasure, and prac- 
tising the incomparable rules of virtue, which have been. followed by such - 
“Woman ae were devoted to one only husband. Many thousands of Bréimanas 
having avoided sensuality from their early youth, and having left no issue in 
thoir families, have ascended (nevertheless) to heaven. And like those abs- 
tomious mon, 2 virtuous wife ascends to heaven, though she havo no child, 
if, after the decease of her lord, sho devote herself to pious austerity. But 
a widow who, from a wish to bear children, slights her (deceased) busband 
(by marrying again,) brings disgrace on herself here below, and shall be ex- 
eluded from the seat of her lord. —-Chap. v. 

Yama-:-Lot hor continue, as long as she lives, performing austere duties 
avoiding every songual pleasure, and cheerfully practising those rules of yirluo 
which have been followed by such women as were devoted to one (only hus- 
pand.) Neither in tho Vedes, nor in the sacred code, is religious seclusion 
allowed to a woman : her own Quties, practisod with a husband of oqual class, 
aro indeed her religious rites : this is the settled rule. Highty-cight thousand. 
holy sages of the sacerdotal class, superior to sensual appotites, and having 
Jeft no malo issue, have ascouded (nevertheless) to heaven. Like them a ++ 
damsel, becoming a widow, and devoting herself to pious austerity, shall 
attain heayon though she haye no son; this Manu, spring from the Self 
oxistont, has declared.-— i ‘ 

‘Visunu :—After the doath of her husband, a wifo must practise aus- 
forities, or ascend (the pite) aftor him, 

HAntoa i—Leaving her husband’s favorite abode, keeping her tongue, 
hands, foot and (other) rns in aubjection, strict in her conduct, all day 
dnourning hor husband, with harsh duties, devotion, and fasts to the end of hor 
life, a widow viotoriously gains hor husband’s abode, and repeatedly acquires 
tho amo mansion with her lord, ag is thus declared: “That faithful woman 
who practises harsh dutica after tho death of her lord, cancels all hor sing, 
and acquires tho game mansion with hor lord." 

Vatuasratt iA wilo is considered as half tho body of her husband, 
equally sharing the fruit of puro and imuro acts: whether she ascend 
(the pilo) after him or survive for tho honofit of hor husband, sho isa faithful 
wifo, Strict in austorities and rigid devotion, firm in avoiding sensuality, 
and evar patient and liberal, a widow attains heaven, even though sho have 
No Kon. 

Smnrit :—* Only one meal each day should ever be made (by a widow,) 
not a second repast by any means; and a widowed woman, slooping on a 
bedstead, would cause her husbane to fall Grom a region of joy.) Sho must 
not again use porfumed substances : but daily make offerings for hor husband 
with Ausa-grass, ti2 and water. In tho months of Hoishékha, Kértika, and 
Afdgha, lot her obsorve special fasts, perform ablutions, make gifts, travel to 
places of pilgrimage, and ropeatotly utter the namo of Vishnw 

K(ovdyana y--Though her husband die guilty of many crimes, if she 
yemain ever firm in virtuous conduct, obsequiously, honouring her spiritual 
yaronts, and dovoting hersolf to pious austority after the death of her 
juaband, that faithful widow is exalted to licaven, as oqual in virtue to 
Arundhati. 

” Vide Ratndkava, and Coleb, Dig. Vol. If, (Lond. Ed.) pp, 460—165. 
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marriage, acquired ownorship* but of a dopondont character over 
tho entiro proporty of her husband, obtains on his domise, in- 
dopendont powerl over il. —Sai Chan, Chap, XT, Seel, i, C1. 19, 


Tn the second homistich of tho passngo, an inverse order 
in point of consiruetion must be observed. Tt must be con- 
strucd thal a Pataé possessing the qualifientions referred 
to, ought exclusively to take, first, the whole ostata of bor 
husband and then .offer his funeral oblations; and that, 
during hor lifo-time, noither the brother nor tho rest mo 
competent oither to take tho inhoritanco or to perform the 
obsequios.—Ibid., CL. 16. 


Since a woman has not yet performed the dutios of widow. 
hood and tho like, how can she have a tille to tho iuhorit- 
ance inumediately after the death of her husband % She has 
an immediate title, because she is disposed Lo perform those 
dutics.—Coleb. Dig, Vol. 117, (Lond. Md.) p. 479, 


(7) tv tho following passage of PrAsavart tho moaning of the 
words “funeral oblations” and “ ontivo” (used in the above toxt 
of Virppua Manu) has beon explained: “laying taken his 
movable and inmovablo property, the precions and tha base 
meivls, tho grainy, the hquids and the clothes, let ber duly offer 
his monthly, half-yourly, and other funeral ropasis, With presonts 
ollored to his mans nnd by pious Ieberality, let her honor tho 
paternal uncles of her husband, his ppirdtual parents (ger), 
and daughters sons, the ehittroen of his aistors, bin moral 
unoloa, wid aso aod and unprotected porkons and guanlae 
Suri. Chan, Chap, XI, Seat. i, Ol 20, 


Tn conclusion, it i4 to bo undorstood, that the law allow. 
ing a widow (paint) to lake tho entire share of her 
husband, is applicablo to the ease of a pareenur dying 
divided,} and without re-wuion—Jbid., Gh bd, 





* Thin ia acooding to Uhe loxt “Woalth common to the neaiied: pain” 
Soo Sunserit, page 07 


+ This indopondent powor, however, in only de religion net amd legal 
necessities, See Vyauasthdés 108, 101 and the anthouties, ke, relative tlevato, 


} Moin ita being law down thet a widow hevomen ential to snecoad 
whero the husbant dios dicded, it is andinslood dint whore the Tamdband 
dios undivided, hia fathot, bother, or the Uke, who lived in union with dim 
ee the property of tho sunless mau Smet Chane Chap, XI, Beate i, 
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VRifasPAn, therefore, observing that wives are more 
closely allied to the deceased than any one clsa by reason 
of their confering benefits, temporal and spiritual, on him,- 
holds (by the following passage) that the widows alone 
are entitled to inheritance in default of secondary sons, 
notwithstanding the existence of the father and relations 
as far as subulyas, 


Vatraspatr:—In Serpture (4) and in the code of Jaw Authority, 


{i}, ag well as in popular practice (j), a wife (putnt) is 
declared by the wise to be half of the body (of her hns- 
band}, equally sharing the fruit of pure and impure acts. 
Of him whose wife is not deceased, half the bedy survives. 
How then should another take his property, while half his 
person is alive, Let the wife of a deceased man, who left 
no male issue, take lis share, notwithstanding kinsmen, 
a father, a mother, or uterine brother, be present. Dying 
before her husband, a virtuous wife [puti-vrata* (1)] partakes 
of his consecrated fire [agni-hotra (k)} : ov, f her husband 
die (before her,) she takes his wealth: this isa primeval 
law. Having taken his movable and immovable property, 
the precious and base metals (m), the grain, the liquids, 
and the clothes, let her duly offer his monthly, half yearly 
and other sréddhas or funeral repasts. With presents 
offered to his manes [kavyam (n)} and by pious hherality 
[priirtum,(0)}, let her honor the paternal uncle of her hus- 
band, his spiritual parents, and daughter’s sous, the children 
of his sisters, his maternal uncles, and old men [vriddia 
(p)] and unprotected persons, guests and females [striyuh 
(g)). “hose uear and distant kiusmen, who become her 
adversaries, or who injure (her) property, let the king 
chastise by inflicting on them the punishment of robbery.t 








* Patt-vraté (composed of ‘pati’ a husband, and ‘vrata’ a religious obli- 
gation) means a woman who nover violates her raarringo vow: whones Mr. 
Colébiooke has rendoed it by “a virtuous wife,” Kushna Swdtat Ayer by 
“Ca chaste woman,” and Kaboo P, 0. Tagore by '*a farthful wife” 

“b Tn the Déya-dhdge and other Bengal authorities, all uf theso Vathanas 
or texts havo been cited as of Verhuspati, white in the Virdda-chintdmani, 
Vtreensitvodoya tnd Smvrite chand:iké mast of ther have beon quoted ag auch 
and tho rest as of Pragarart, but in the Pyavahdramaytkha only a few of 
thom have been cited a3 boing of PrXsavari. Seo Déya-bhéga, Chap XI, 
Sect, 1, § 2;—-Coled. Dig, Vol, UL, (Lond, Ed.) p, 458 5— Vivdda-chiatdnani 

p. 289,290 ;— Vir-mitrodoya (sans) pp. 198-196 ;—Smriti-chandriké, Chap. 
ey Soct. i, Ol, band 12; soe also AlUGishard (Ohap. Lf, Sect. 1 § 6) m 
which only ono of the above versos has Leen cited. 


u 


Headly 


ees 





SP ae, 


Bes 


eee 


oy 


Se 


ee 





'S 















































106 VYAVASTTIA-CIHANDRIKA : 


(4) In Soripture] In tho Veda (which says): “She who is 
n wife (patné) is halt of hor husband's body (détmanah) itsolf”* 
Mo word “itmanch’ mons body.—See Suri, Chan, Chop, XT, 
Sect. i, Clause 6. 


(i) Tn tho Coto of law] In the Dharma Shastra (whovoin it is 
laid down thas): “Of him whose wife drinks wine, half his body 
sinks, In thoenso of him, half of whose body has sunk, no 
expintion is prosoribed.”—~/bid., Cl. 7. 











* Tf tho wile bo holf tho body of her hushand, may she not oxolusively 
tako-his wealth, although aona, ur other mato desvendants bo living ? No; for, 
the Scripture snys:—‘‘ Tt is a porson's own soul whichis horn to him (ur hor) as 
axon.” Manu also says:—"Tho husband, after conception by his wife, be- 
comes himsalf an embryo, and id Lorn asecond time hore below; for which 
ronson the wife is called jéyd, since by her ho ja born (jdyate) ngain” (Oh. 
TX, v. 8.) So also aay Sanna and Likinta "Lot a priest bake tho hand of 
B woman equal in clast the bodies of hia anveators wre born again of her, 
Tot him figuratively address his own aoal in the person of his Kony spray; 
fren the several linbs, (especially) from tho breast, thon my soul art enlle 
son: mayest hou live for a hundred years? Kor the benefits conferred on 
parents, thou, my seul, art son; boeause thou doliveraat (trdyase) 
from the hell called (pad? therefore thow ark named (ynid-tea) ron!” And it 
appears from these, that ason or other descendant is condnbstential with tho 
father and othor ancestors, (Seo Colab, Dig, Vol, LIL, p. 460.) Pnvthor, Manu 
and Visint say i" Since avon delivera (frdyate) his father from tho hell 
callud! put,’ therefore lois named Cpatira' by tho Solloxixtont binwedt."” (Mant a 
9,198; Misune 16,43.) So saya alne Eda s  Corkain holly are rumed pat 
aul chhinnetanti, wsoreia therefore culled patie, became ho dolivers lle 
father from those regions of horror.” by Tikes anmor SANwITA aul Lain, 

Aeclure : A fathor is exonerated in hia life-tinie front the debt to hs own 
anceators, upon seoing the counted of n living con; ho hocomes entitled 

to heayon by the birth of his kon, and inakes hig own debt devolve on hha. Put “4 
snerifoial hearth, the three vedas, aud daorifieos yeworded wilh ainple gratid ; 
ties, have not the sixteonth part of the efleavy of the biebh of an chtent kon," 
‘Thus also Manu, Saxkita, trannies Vouinu, Vasiisuria ond Hates so By 
ABun, A inAN conquora Workds ; byw Kon’s aon, he enjoys iimortatity ; and, 
afterwards, Ly tho son of a grandson, he reachos the volar abode.” (Manu fi 
197; Vasumireta 17-6; Visnwu, 16-46). Ydurvavaracyva likowlas saya: 
“The eansinuanes of race and attainment of heaven depend ono aon, pend. 
son and great-grandson (1, 78).” ‘hus alco the son and otha anata cdeseou. 
dauts produce gront epiritual bonollé to their father ov nucestor from the 
momont of thoir birth, ond they prosout tho ablationeaka at the parva to * 
their decensed fathor, tho proprigtary right af sons nnd tho vent ia ontatned, 

ag alroady inferible from reasoning ; bucauae tho property devolying upon 
sons and tha reat bonofits the docuaseds ante viinoo Ghevo oan he noe othor 
purpose of speaking af tha yarioux benetita dovived frantaaun mul the reat, 
while treating of inheritance, ib appears to be a doelahiw bo whieh ALANU 
asuenta, that the right of succession ia grounded solely on the bonofta oon. 
forred, It, thoreforu, clowly appoars that thy ustate of tho dood should 

0 fixat to the son, grandson, and groat-granduon, andon failure of tho aon and 

the vost, tho succession should devolve on the widow; and this ia reqnonable, 
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(i). In popular practice] In the Shdstra exhibiting the laws 
suustionod by popular usage (whorein it is provided): “ Whioh 
learned will vetionce a wife, who is half of the body.?”—~MStmzi. 
Chan. Chap. XI, Soct. i, Clause 8. F 


(&) By the word— Agni-hotra,” ( used in the toxt) is meant 


the fire belonging to the conscorated hearth,—JZbid, Cl, 12, 


(Q ‘ Pativraia’ ia thus defined by HAnfra: “She, who suffers 
pain when her lord endures it (that is. becomes affected in mind 
by similar anguish), is cheerful when he is so, in his absence 
pines under the anguish of separation, and is squalid (through 
the neglect of ornament and dress), and who dies when he expires 

that is follows him in death) is considered a pati-vratré sédhwi.” 

ide Coleb. Dig, Vol. III, (Lond. Ed.) p. 462. 


But here ‘pati-vratd’ (a faithful wife) means a chaste wife, 


“ Paithful wife” does not here signify ono who immolates herself 


on the fianeral pile of her husband, for sho cannot then inherit 
her husband’s estate.— Vi. Chi. (Sans.) p. 152, See P. C, Tagore’s 
English Translation, page 290, 


A-chaste woman (pati-vraté)] A virtuous woman or one that 


‘lives with her husband, associating with him in the performance 


of tho rites ordained by the Srute and Smriti, and observing 
fasting, and other religious corémonies.—Smrt. Chan. Chap. XL, 
Soot, i, Chinse 12, : 


. The torm nédrt (woman ) moans a wife of tho rank of & pains, 
That she is such a wife is apparent from hor being said to be the 
partuker of gonscorated fire, ‘To a wife competent to associate 
with hor husband in the porformanco of religions rites, Vrtnas- 
Patt gives preferenco over tho brother and like in point of per- 
forming tho rites relating to the manes,—Z0id., Cl. 13, 14. 


(m) Basa metals] Brass, load, and tho like.—Smoi, Chan, 
Chap, XI, Sect, i, Cl. 20, . 


(x). With presents offered to the manes (kavyam)] With boiled 
yioe offered in honor of doparted aucestors.—Jbid. 


fo) - By pious liberality ( piirtam)] By presente, &e., made for 
the construction of wells, tanks, and the like —ZJbid, 


Here by ‘the mention of the srdddhas that a widow must por- 
form, it is moant that sho shall also porform tho deoeased’s srdd- * 
dhas prior to tho sapadi-harana, and also celebrate obsequies 
ammually, aud tako the estate of her lord. What has been snid 
nboye is applicable to the estate of auch husband as has been 





Rule. 


Rule. 


Authority, 


108 VYAVASTILA -ONANDRIE A 


soparated from lus co-heira—V%. Chi, Sans. pp. 161,162, Sea 
P,C, ‘Tagoro’s Translation, pago 200, 


(p) The term “old mon (e iddech)” signifies also Iearnod men ; 
for it is ovinbited an the QreGonary of Amana among the Syno- 
nyma of lonned,—Coleb, Dig. Vol. IL, (Lond, Ed.) p. 460. 


(7) Vomales} ho widows of har husband's sons and tho vont. 
—/ bid, 


Tho rulo henco inculerted is, thal a puéad having taken 
the entite property of her husband inclusive of immovables, 
must, by presents to the relatives of her husband in propor. 
Vion to tho wealth (derived by hoi), perform acts (within the 
competence of a female to perform) calonlated to obtain final 
happiness for her lord and hersclt,—Vé, Mi (Sans ,) page 
198,— Vide Smrt, Chan, Chap. XI, Sect. i, Ch 21, 


Therefore, in the case contemplated by Sanaraua-KARA, 
the only rule that can bo recognised is thab Uo qualifica- 
tions described by Vrropra Manu* aro all that aro required 
in # female to entitle her to inherit tho whole ostate,— 
Smt, Chan, Cliap. XT, Sect, i, Cl. 55, 


Visuxu :—The woalth of him who leaves no malo issio 
goes to his wifo; on faihue of hor, to his daughters if thero 
bo nond, to tho father; if ho bo dead, to the mother; on 
failure of her, to tho brothers; after them, to the brothers! 
sons; if nono exist, it passes to noar kinsmon | bardhus (0)| 5 
in their dotantt to distuut kansmen [sch eelyes (x)} 5 on dni 
Ime of theso, to the pupil ; in lus defiuul, to tho folldw-stu- 
dont in theology, for want of Unese, the property, excepting 
that of w Brahmin, oscheats to the king} 


Q) By  Bandhus’ is hero meant sapdndas ov kingmon allied by 
funeral oblations ; wand by ¢sahulyas,’ persons fiom tho samo pris 
mitivo stoole (se-yotius) —Vi. Chi, (Sans.) p. 161, 


ete, by Aandhus is meant sapindas, and by ‘sakulyas' in mont 
porsons of tho same gota or prumitive stouk ; becuse if tho torm 





* Soo ante, pago LO 
4 This tort of Visinu bemg in prose, is cited with somo variations in 
tho ronding, and 14 not to be found in tll iy all of tho booke mm whiolt ab a 
quoted. Vede Vi, Mi (Sans) p 196 5—~ Vr Chi. p. Y88;-—INe In. Chap, LV) 


Soot. i, § 6,—Smri Chan, Chap XI, Svot, iy, Cl, ¥.—V , 
x a Wreath p » Seot ty, Cl. Vi—VPyqu Muy, Chap 
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bandhus bo taken nean the futher’s dandhus, and the rest, 
to be hetenfter ¢ ied,* then there would be a deviation 
from the order ssion laid down by the priuce of con- 
templative sages ( \LKYA). f 

Tn conclusion, be understood, that the law allowing Conclusion. 
p painé to take | ire share of her husband, is appli- 
gable to the case weener dying divided, and without 
ye-union.— Smri Chap. XI, Sect, i, Cl. 54ug 

« Patni (wife) ies a woman espoused in lawful wed- Patrt defined 
lock ; conformal th the etymology of the term as 
implying in ac m with religious iitest—A/it, In. 
Chap. IT, § 5. ‘ 

By the term ¢ S meant & woman espoused in lawful 
wedlock, accordi rule of Pénini.—Vir, Mi. (Sansa). 
page 193. 

At present, hc - 

83. A wor f the same class with her hus- — pyavasthd, 
band and espo a lawful wedlock can alone be 


a paint, marriug. «.sh a damsel of an unequal class 
having been prohibited in the kali age.§ , 


Vorihat Néradiya Purdna after citing “ Undertaking sea Authority. 
voyages (to circumnavigate the ocean); the cariying of 
(kamandalw or) waterpot (by a householder); the mauiage 
of twice-born mon with damsels unequal im class:” adds, 

‘I'he wise have declared, that these practices must be avoi- 
ded in the halt age.’—Vide Coleb. Dig. Vol. IIL (Lond. Ed.) 
page 14d. 


The Aditya purtina too, after citing “The filiation of  authonty, 
any but the datéaka and owrase is not admitted; and also 





* Ved Sect, 1X. + Sea ante, pago, 99. 


t Conformably with the etymology] A rule of giammar contained in tho 


Panine 

According to Anara's dofinition—Paint is a wife who is married in the 
legal form, who is (ns it woe) a second self (to tha husband), and who is 
an assooiate in religious rites, 


§ Sce the Chapte: on Mariinge. 
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the marriago of regenerate mon with girly of unequal class,” 
and other parts of law, procoods— "These (practicus) wero, 
at the beginning of the ali ago, judicinily abrognted by 
wiso legistators with an infont of securing mankind from 
ovil. ‘Nhe ordinances of Sédhus® aro of equal authority 
with the vedas— Vide Coleb, Dig, Vol. TH, Quond, Md.) 
page 143 


The maniage of a Shira with a woman of another class 
has boon prohibited by Manu himself, who says :— 


“Tor a Shura is ordained a wife of his own class, and no 
other; all produced by her, shall havo equal shaves, though 
sho have a hundred sons,—Chap, IX, v. 157, 


Vywand. 84 According to the Smrili-chandrilid, even of 
the wives of the samo class, sho who was married 
by being bought is not entitled to inherit from her 
husband, by reason of hor not being a paéni, and, 
as such, not being entitled to perform srdddhas and 
other religious rites and ccoromonies. 


Authority. Tho wifo, ‘paint, moans a wife lawfully wodded in ono 
of tho approved forms of manage, Brdhaws ov tho like, 
capablo of conferring on the wile a power to nssocuto with 
her husband in the performance of religious suerticns 5; tb 
boing also declarad by Panini that “tho (erm yeadae (a 
wife), anomalously dorived from (pad? (husband), is em 
ployod whon connection with snciificos (moaning religions 
rites) is indicated,” ‘The tarm | Pula! appties to a wile of 
no other kind, Tlenco a wife bought (ng tn dsr marriage 
&e.,) is not enllod “pains,” there not boing in hor dah oon- 
nection with 1cligions rites which is essantial lo a ‘palne,? 
Accordingly in anothor Smrité: That woman who hay been 
purchased for value paid is uot styled a CPatnf’s sho nso. 
cintes neither m rites relating to deities, nor in rites relating 
to the manes, ‘Tho Jomnod oall her a slave (dedsé).”? 
When a wife is nota Spata? sho ts capable of coloring 
tomporat benefits only In onder to show that a wifo, not 
heing a ‘putnd’ 1s incapablo of conforing spuitual bonefits, 


* By sddhus is hero meant tho holy sayos and legtatators 
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ON Wrpow’s succrssion, &c. lil 
it ig said that the learned call such a wife a slave or “ dést.” 
Hence, by the term “ patné” being used in the text of Vri- 
HASPA'TE above quoted, before the phrase “ takes his share,” 
it is shown that, to entitle a widow to inherit the estate of 
her husband, itis essential that she should have been capable 
to perform the riles relating to the manes and tho like. 
Smri. chan. Chap. XI, Sect. i, Cl. 9-12. 


PrasApatt, therefore, points out, by the following passage 
that, to such a putn? alone, the right of inheritance attaches, 
as is capable of maintaming by her chastity the religious 11tes 
prescribed by both the scrptwe and the code of law. “ Dying 
before her husband, a chaste woman (ndié] paitakes of his 
consecrated fire fagnt-hotra], o if her husband die [before 
her], she shares his wealth. This 1s a primeval law.”—Ibid, 
CL 18. See ante p, 104, 


85. But according to the Vir-nitrodoya, a wife 
married as above is not entitled to inhorit only in 
the case of thore existing a wife married in ono of 
the approved forms, whence it is inferred that 
according to that authority the former is entitled 
to inherit on failure of the latter. 


The word paint being used, ibappears that a wife married 
in the dsura* or any other (disreputable) form is not en- 
titled to inherit in the event of there existing another wife 
married in ono of the approved forms, Thus a text of law :— 
“A woman who has been purchased for valuo paid is not 
styled a “putnt”: she associates (with her husband) neither 
in the rites relating to deities, nor in the 1ites relating to 
the manes. ‘tho Leained call her aslave (ddsé).” Here 
culling her ‘a slave’ is to intimate that she is incapable of 
associating (wilh her husband) in the performance of re- 
ligious rites, and not that sho should be treated asa slave; 
since by being mained (to her husband,) she cannot be 
anothers wife. ‘Therefore, by the expression “she asso- 
ciales neithor in the rites relating to deities, nor in the rites 
relating to the manes,” she is only prohibited from asso- 
ciating (with her husband in the peiformance of such 





* Whon matinmony is conti icted by giving property ov paying money to 
the governor or gumdian of the bide, it 15 called dsura mariage See the 
Chapter on Marnage 
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rites). Thus by the (use of the) torm ‘patnd tt is inti- 
mated that to ontitle her to iubont (from bor husband) it 
is exsential that sha should have boon capable of perform. 
ing the rites relating to Lhe aces and tho rest. Accord- 
ingly Pragdvatt, (by the following text,) points out that 
the wifo who 1 capablo of associating (with hor husband) 
in the performance of the rites prescribed in. tho Vede and 
Smriti, and who is padi-vratd, 14 alone entitled to inhorit 
the osinte (of her husband) :—"' Dying before hor husband, 
a chaste (paéi-vraté) woman partakes of his consecrated fire 
(ayni-hotva), or if her husband dies (hefore her), she shares 
his wealth."*—V4. Agi, (Sans.,) p. 193. 


The right of a widow [patné] to inherit arises only where 
the husband dies divided in estate. Accordingly Vnrirtas- 
Patt :—“ Whatever property a man possesses of avery kind 
after division, whother mortgaged or other, the wife (Jayd] 
shall take nfier the death of hor husband, with the oxeep. 
tion of fixed property.”(s)—Smrt. Chun, Chap, XI, Sect. i, 
Clause 28, 


The purport of the text is, whatever is the proporty of a 
deceased husband, whether cousisting of movables or im- 
movables, whether pledged or otherwise, the widow nlone 
takes, whoio the husband was a divided momber of tho 
family. —Jbid, Ch. 24. 

The word ‘ Jéy@’, used in tho above text of Vriiraspatt, 
meaus v wile who is a (patud’~-/bid, CL 25, 


(8) With the excoption of fixed property} ‘This oxcoption ia 
applicable to a patné who has not even a daughter, for, if 
it woro to be held applicable to every widow yoneiuly, tho 
passage would be inconsistent with that of Pragdpare: 
*“Tlaving takon his movable aud imunovable property, tho 
precious and base metals, tho pining, liquids, and the 
clothos, &o.”"*—Jbid. Clauso 25, 


The inconsistoncy cannot bo attompted to ba removed by 
saying that the text of Vrmaspatt is applicabla to a ease 
ying Pt 


* Ante pages 104, 105, 

‘tf From its boing Inid down that a widow locomes onlltlad to auecood 
whore the huaband dees divded, ib is undotutood that whore the husband 
dies undivided, lug fathor, brother, or tho like, whe lived in union with im 
takos tho proporty of the inywolesa tan. -—Sme Chan. Chap, X1, Seot 1, 
Clause, 25 
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where the busband dies undivided, or where the widow does 
not lead a virtuous life-—Smri. Chan. Chap. XI, Sect. i, 
Clause 26, 


To prevent any such construction being put upon the 
passage, the same author [VRITASPATT] has stated :—“ Even 
if virtuous, and if pattition have been made, a woman is 
not fit to enjoy real property.” The object of this passage 
is to explain that real property being the means of subsist- 
ence among the descendants of a Hindd family, is inherit. 
able only by a widow that has got issue, and that therefore 
a widow [patnt] having no issue, has no title to inherit 
the propeity although she may be virtuous and the family 
divided.—Jdid., Cl. 27. Consequently, 


According to the Snriti-chandrika— 


86. The widow who has no daughter cannot 
inherit the immovable property of her husband, 
notwithstanding that she be virtuous and the pro- 
perty divided, but she alone who has a daughter 
inherits immovable as well as movable property. 


As for this text of Vrimaspatt: “ Whatever property a 
man possesses, of every kind, after division, whether mort- 

aged, or other, that tho wife, [in whatever form married, 
gaya) shall enjoy after the death of her husband, with the 
exception of fixed property, Even if virtuous and if 
partition have been made, a woman is not fit to enjoy real 
property” it, according to the Smriti-chandrikd, refeis to 
a wifo who has not [oven] a daugliter, for a woman having 








Annotations 


86. Accoiding to tho doctrine of tho Smriti-Chandrkd, which is 
of great aud paramount authoity in the south of India, a widow, 
boing the mother of daughtors, takes hor husband’s property both 
movable and immovablo, where the family is divided ; but a child- 
loss widow takes only the movable property. Whero thoro are two 
widows ono tho mothor of daughtors and the other childless, the 
formor alone takes tho immovable cstate, and the movable pto- 
porty 1s equally divided hetweon thom,—Jfuen, 11, L. Vol, 1, p. 2h. 
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a daughter obtains the fixed property also, MADItAVA, again, 
considers 1b to relate ta Che prohibition of sale, er olher 
transfor of real property, by a widen, without tha eononr- 
rence of the hens. — Pye, May Chap TV, Scot, viii, § 3. 


The author of tho Vira-milrodoya, however, disapproves of 
the above dvctrine of tha Sierité-chandriké by saying 
that as the dochtine in quostion is not laid down in tho 
Madana-ratna, Mitdksherd, Kalpa-tarw, and (in the book 
of) Iluldyudhka and all other books, the same must bo a 
groundless one. — Vide Vi, Mi. (Suns.) p. 193, 


Passages, adverse to the widow's claim, likowiao occur, 
Thus NARADA has stated the succession of brothors, though 
a wifo bo living; and has directed tho assignment of a 
maintenance only to widows.—“ Among brothers, if any 
one dio without issue, or enter a religious order, lot tho 
rest of the brethren divide his wealth, except’ tho wife's 
scparate property. Let them allow a maintenance to his 
women for life, provided these preserve unsullied tho bed 
of theirlod, Bat, if they behave othorwiso, the brothren 
may resume that allowance.” MANU propounds the succes. 
sion of the futher, or of the brother, to the estato of one 
who has no male offspring: “Of him, who loaves no son, 
tho father shall take the inhovitanee, or the brothers.” ITo 
likewise states the mothers velt to tho succession, ag 
well ay tho paternal grand-mothor’s: “Ola sou dying child. 
less, tho mother shall take the estate, and, tho mothor ala 
boing doad, the father's mothor shall take the horilago,” 
SawkuA also declares the anccessive right of brothers, and 
of both paronts, and lastly of the oldost wife: “Tho wealth 
of aman, who departs for heaven, leaving no malo issue, 
goes to his brothers, [f thera bo none, his father and 
mother take it: ov his eldest wife.” KAtydAyANA too siya, 
“Tf a man dio separate from his eohoira, let his father tale 
the property on failure of male issue; ov sneeessively tho 
brothor, or the mother, ov the father’s mothor”—dlte In, 
Chap. If, Sect. i, § 7 


But Vundxyeswara, the author of tho Aitdhehurd, 
after fully discussing Ute matter set forth iv the passagas 
that ave adverse bo a widow's claim, has laid down us 
follows 


ee ~ 


ee ae 


aN Reve eS ate 


ON WIDOW’s SUCCESSION. 115 


“Therefore, it is a settled rule, that a wedded wife, being 
chaste, takes the whole estate of a man, who being sepurated 
from his co-heirs and not subsequently re-united with them, 
dies leaving 20 male issue.”—AMit. In, Chap. II, Sect. ii, 
paragraph, 39, 


The above is followed and adopted, though not exactly 
in the samo words, in all the Digests of the Beuares aud 
other schools. 


Thus the Vfru-mitrodaya:—* It is a settled rule that the 
widow of a mau who was separated from his co-heirs 
and not subsequently re-tmited with them, imberits his 
estate in default of heirs down to the gieat-giandson in 
the male live.”— V7, mi. (Sans.) p. 199. 


So the Vivdda-chintémant:—“The conclusion is that, 
on failure of (hens), down to the great-giandson of her 
husband, the chaste wife is entitled to mherit his estate, 
What is said above, iy applicable to the case of a husband 
who has taken his share from his co-heirs,”"—Vi. Ch. (Sans.) 
page 152, See P. C. Lugore’s Zrunslation pp. 290, 291. 


So also the Smréti-chandriké :—“In conclusion it is to be 
understood, that the law, allowing a patné to take the 
entire share of her husband, is applicable to the case of a 
pareconer dying divided and without re-union.’—Smri. 
Chan, Chap. XI, Sect. I, Cl. 54, 


87. A widow being entitled to inherit the divided 
share or property of her late hushand, it has been, 
by parity of reasoning, determined that, she is 
entitled to inhorit also such property as was sepa~ 
ratoly acquired or held by him, or what was vested 
in him, though the enjoyment thoreof was post- 
poned till after a contingency.” ' 


Because such property not being held in common with any 
one else, is of the nature of a divided property. 





* Vide Precedents, pp. 244—261, 443, 
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88, The temn “chaste or virtvous,” and the 
expression “ keeping unsullied the husband's bed”? 
&e.! being used, as a qualification of the widow 
entilled to inherit, it follows that an unchaste wo- 
man is not entillod cither to tako inheritance or to 
have maintenance.t 


Inasmuch as sho ig incompetent to porform the rites 
relative to deitios and mancs; and cvou if she do porform 
thom, the performance of such acts by her is vain and fruit. 


less, ‘Chus— 


VyAsa:—O Arundhati! gifts, fastings, roligious rites, 
and good acts of unchaste women ate vain; their religious 
merits also, O, spotless beauty, aro fruitless |—~v 73h of 
Chapter 187 called the Parijita-harana of tho book enti- 
tled the Havi-bansa in tho Mahd-bhérata. 


A wife, if faithful to her husband, takes his wealth ; not if 
sho bo unfaithful.—Vyav, May%. Chap. LV, Sect, viii, § 2 


K&rydyana :—Let the widow succeed! to her husband's 
woalth, provided she be chasto.— Vyav. May. Chap, IV, 
Sect. vaii, § 2;—Mit. In. Chap, 11, Seet. ri, § 2 


KAryAYANA:—-A widow who does malicious or injuriong 
acts (a), who has no sense of shame, who syquandes away 
monoy, and who is bont upon committing adultery, is held 
unwaithy of woalth [dhaaa (b)]§.—Smrt, Chan. Chap, XE, 
Sect, i, Cl. 47, 


(6) Woalth (dhana) moans wonlth ox a share of liad assigned 
for maintonance, &o.—Jbid, 


The moaning is, that a widow, subject to any of the four 
vices above desaibed, is not outitled to onjoy the mainte- 
* Ante pages 102, 105, 107, 115 = | Vide Provodonts, pp, 261-258, 402, 408, 

P Vide BT) R. Vol ¥. p 809, 


§ Tho translation of tho above text na contained in tha Vyavakdra Mayte 
dha, nut Virdde chintdman:, dims in koma reapeate fiom the above, and 
slightly fiom oach other, See Vyar, Afavé, Chap, (V. Seet, VT § 8 and 
Ti. ORi. ys. 208, 
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nance so allotted, The term “dhana (wealth)” used in the 
text, refers also to food and raiment.—Jbid. 


(a) Who does malicious or injurious, acts, &o.] This shows 
that tho kindred should domand the peculiar property from such a 
woman. Vi. Chi. p. 366. 


NAraDA :—Let them (i. e. brothers) allow a maintenance Authoiity. 
to his (the deceased brothe.’s) women for life, provided 
these preserve unsullied the bed of their lord. But, if they 
behave otherwise (¢), the brethren may resume that allow- 
ance. 


(ce) If they behave otherwise ] If they pursue an incontinent 
course, —Smrt. Chan. Chap. XI, Sect, i, Cl 48, 


YAsndvatxya:—Their childless wives who preserve Authority. 
chastity must be supplied with food and apparel; but dis- 
loyal and traitorous (d) wives shall be banished from the 
habitation—Coleb, Dig. Vol, III, (Lon. Ed) p. 324, 


(d) Traitovous wives] This term, according to the Ratndkara, 
positively donotes treason, such as the attempt to administer 
poison or the like, not merely a contentious spirit. Consequently 
the same married wife who ought to be banished from the habit- 
ation by her husband, shall, in like mannor, bo expolled by his 
brothors and tho rest.—Zbid, 


For other authorities on the above point see the Chapter 
on “ Exclusion from Inheritance.” 


Praspatt, therefore, points out, by the following passage, Authority. 

that, tosuch a patné alone, the right of inheritance at- 
taches, as is capable of maintaining by her chastity the 
religious 1ites prescribed by both the Scripture and the code 
of law, “ Dying before her husband, a chaste woman [ndi4] 
pu takes of his consecrated fire [agni-hotra], or if her hus- 
Hand die [before her], she shares his wealth, ‘This is e 
primeval law.’ —Smri. Chan. Clause 12. 


By the word “Agni-hotra” used in the text, is meant the fire 
belonging to the consecrated hearth.—Smri, Chan, Chap. XI. 
Sect. i, Clause 12. 





* Mit, In. Chap. II, Soot. i, § 7 ;—Smri, Chan, Chap, XI, Sect, i, Clause 
48;—Vyav Mfayt, Chap LV, Sect. viii, § 6. . 
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89. A widowed woman suspocted of inconti- 
nence is not also entitled to take inheritance, but 
is to have a maintenance, 


“Tfa woman, becoming a widow i her youth, be head. 
stioug, a mnimtonance must in that enso bo given to her for 
tho support of foe’ ‘his passage of HAnita is intended 
for ademal of the right of a widow suspectod of inconu- 
noney, Lo take tho whole estate, Wiom this very passage 
{of TAnrra], it appears that a widow, nob suspected of nus 
conduct, has wsight to take the whole properly—Aé, In. 
Chap, IL, Sect, i. § 37. 


With the same view, SankHa has said “Or his eldest 
wife.” Being eldest by good qualities, and not supposed 
likely to bo guilty of incontineney, she takes tho whole 
wealth; and, hike a mother, maintains any other headstiong 
wife fof her husband] ‘Thus all is unexceptionsble,—Lb.°§ 83. 
80 also Mitra Aisra, See VE Mi, (Sans.) p. 198, 


Wheio a widow is suspected of incontinonoy the mode 
presctibed by UAnira ix to bo adopted even where tho 
widow is of tho rank of a palnaf and belongs to a divided 
family, “If a woman beconnng a widow in her youth, be 
Leadstiong, amuntonanco must, in that ease, bo grven to hor 
for tho support of life” Hondstrong] ciel, obstimato and 
ono against whom thera isa balance of presimption ol ine 
contincneo.— Sid. Okan. Chap. X18 1, Ch 50. 


von a moro maintonanco ig for a woman suspected of 
incontinence, from this text af HAnira “Ua woman, 
becoming a widow in hor youth, bo headstiong [puspeclod of 
incontinence (d)], © maintenance nisl, in tha’ Case, be yivon 
to hor for tho support of life”—Vyav. May, Chap. LV, 
Sect. viii, § 9, 

(a) Meadatrong, according to tho Afitdéhshant moans suspeot- 
ed of incontinonce.—Zbed, 


This ostablishos our aigument (The wife, if faithful &o.") 
that a lawfully married wifo, restrained (in her conduct) 
takes the woalth,—Pyav, Maydé, Chap, LV, Sect, viii, § 9. 
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90. The widow, as heir to her husband, inherits Yssasrhd. 
only such proporty as belonged 10, or was vested 
in, him, or as he was entitled to, though not 
possessed of; but not such proporty as would have 
devolved on him had he outlived its owner.* 


91, Where there are two or more widows free Vyavuettd, 
from any disqualifying defect, they inherit their 
husband’s property equally and simultaneously, 
and even if they choose, may divide it equally 
among thomselves.t i 


But if there be more than one (wife), they will divide it Authority, 
and take shaes—Vyav. May. Chap, IV, Sect. viii, § 9. 


| 


The singular number is used to denote the class or caste, Authouty. 
so if a man leave several wives, of the same caste with, or 
of a different caste from, him, then all of them divide and 
take their husband’s estate in due proportions, — Vi. Ji. 
(Sans.) p. 193 


So also the Mitdksharé which says :— The singular num- Authority. 
| ber is used to denote caste or class, so if thore be several 








. Annotations, 


91. If thoro bo more than one widow, their rights are equal.—Jfaon, 
IL L, Vol, I, p. 19 











* Hee Precedents, pp. 242-251. + Sco Procedonta, pp. 255-259, 278, 403, 

Seo also Jn the Goods of Dadoo Mania, 1st September 1862, Ind, Jur. 
Octobor 25th, 1862, page 69, bofmo the Thgh Comt of Bombay where 
Armould, J, suid “This doctrine his been followed by the late Supreme 
Court, m a oago of the goods of Chapa Judoo, decided on the 22nd of June 
1861, of which wo havo heon fmnighed with a noto by the Chief Justice, 
whore the Court, after consideration, and obtaining answer fiom the Shdsts ts 
of the Sadr Adawlut and at Poona, hcld that, ‘if thee be more than 
one widow, each of thom is entitled to an equal shaio of the property’ 
It appeais fiom those answers that, although the author of the Afayélha 
cites no text in support of his opmion, such texts are to be met with m the 
ire mit odaya, an authority of tho Benaios School, and Maonnghton's Piin- 
diples of Hindu Law, a work of authority in Bengal. It 1¢ also said, pago19, 
that if theo be more than one widow, ther mghts ae equal. Tho case in 
Morton’a Ropoits, pago 814, handed up to us yesterday by Mi Weatiopp, 
shows that this io was acted upon by the Suprerae Court in Calentta as 
etily as the year 1791, and in Morley's Digest (N 8S} Vol. i, p 180, (para, 15] 
wo find an instinee of its Loing acted upon in tho Noith-Westein Provinces 
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wives of tho samo casto, and of differont castes, they divide 
and take tho wonlth in duo propoitions.—ALié, Sans, p. 207, 


Tho original of the above passago has been omitted in 
Colobiooke’s translation between Paias. 5 and 6, Chap. TL, 


Sect. i. 


92, Al present, however, only the wedded wives 
of the same class with their husband are Paddle »-— 
soifthere bo several such widows, they oqually 
divide and take the heritage of their husband, 


Where there are several widows (padnés), it ig proper that 
they should all take the inheritance of them sonless hus- 
band by dividing the same in equal shaves among theme-~ 
Smrt. Chan. Chap XI, Sect, i, Cl. 67. 


93. Uponthe death of any of the sevoral widows 
who inherited the estate of their husband, the por- 
tion inhoriled by the deceased widow devolves on the 


Annotations. 


91-03, Ifthoe bo more than one widow, tho ughts are equal ; the 
right is considered ay vested only ins ono indivudial, so thal the pro- 
party doos not go to the hous of tho husband until after doath of add 


the widows,—Tlb, In. Seot, 163, 


in 1850, On thoso anthoritios, wo hold that (ho whlows ino this ewe are 
prind facie ontuled to equal shaves of the propmty" In Hengal, two 
widows tule the whole estate for life, and on the death of ene, the whoto 
survives to the other, upon whogo death, 16 yous bo the collataral how of tho 
husband —I Mol Dig 813 In Madias, it bas been held, Ghat tho eldoast 
widow succouds 5 the othe widows bomg ontitlod daumg ber life to mum 
tonance only, tho second widow suceeoding on the death of tho fiewt--T. Ml 
Sol Dio 156, 457, and RA No, tof 1885.11, Ibid, 44 Bub ace Strange 
Manu ILL 2nd Ed page 926, whore the author lays down that, im 
Southern India, tho wives aro vowed aa on au equality and mbheut cqnatly, 
and considers the followmg passage from the Mad4vin dt Cho mugular 
number ‘ wafe’ stymaifies the hand, hence, at Chere mc several wave belonging 
to tho same or diflorent classes, (thes) divide tho propaty according to the 
shares prosurtbed to thom and take al” Ws paaage apponta mth Send pee 
copy of the Aiédisherd ww my possesion, bub has been amitied om Cole 
brovke’s translation ‘This passage ovens bolwoon pas G and 6 peat 
Chap it of tho Mitdkshad” Smit Chan, Noto p 106 Seo also yar Might 
Stokes’ Ed p. 62 whoro tho abovo note iv macitod by the leaned Maditur. 
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surviving widow or widows who inherited jointly, 
and not on the daughtor and othor inferior heirs of 
the husband, so long as any of his widows be in 
oxistence,* 


Because, according to the subjoined text of YAINAVALKYA 
— The wife and the daughters also, both parents, brothers 
likewise, and their sons, gentiles, cognates, a pupil, and a 
fellow student: on failure of the fist among these, the next 
in order is indeed heir to the estate of one, who departed 


Annotations, 


93, Anothor caso in point is that of a man dying suivived by thiee 
widows, who take his proporty and divido it among themselves, cach 
talang athiid, On tho death of one of thom, who is entitled to 
succeed to hor proporty, tho other widows, or the hons male of her 
husband? Tho law 1s silent ag to this point also, It is tiuo that 
tho law ordaing the succession of the husband's heirs after the 
widow ; but this rulo docs not contemplate the existence of other 
widows, and tho weight of it is countor-balanced by another, which 
presoribes that the widow shall tako the ontire property, to the 
axclusion of the hoirs of tho husband, and, consequently, on the 
death of the frat widow, the second and third tako the shuo of 
which sho died possessed, and, on the death of the second, the entire 
proporty will deyolvo on tho third ; nor have the husband's hens 
ay logal claim until aftor her doath. This proceeds upon tho prin- 
ciplo above montioned, that all tho thiee widows of the same man 
avo hold to bo, in a legal point of view, one and the same individual. 
Macn, 11. L. Prof, pp. XII, XIII. 


98, It may be hore observed, that if a man die leaving moe than 
ono widow, (three widows, for instance,) the propaty is considered 
as vesting in only one individual, thus, on the death of one or two of 
the widows, the survivor or survivors take the propety, and no part 
vouts in the othov heirs of tho husband until after tho death of all 
tho widows,—Macn. H, L. Vol. I, pp. 20, 21. 





* Vide Precedonts, pp, 260, 278, 403, ‘t Seo ante pago 99, 
16 
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for heaven leaving no son: this rule extends to all (persons 
and) classes.” ‘Tho widew being the firsé of the heirs 
enumerated therein, and if being odaimed also that on 
fuilure of the furst among these, the newt is heir) none of 
the heirs posterior or infurior to tho widow, namely, the 
daughters and tho rest, can succeed whou there is no failure 
of tho widow, that is while a widow is in’ oxistenee; also 
bocauso, according to the fullowing toxt of Vaiaspatrt:— 
“Whero there are many relatives in the agnatic lino, remote 
kindred, and cognate kindred, ho of thom, who is nearest of 
kin, shall take the property of him who dies without malo 
jssue,”*—tho widow of a mau, who dics without male isauoe 
down to the great-grandggn (in the malo ling), boing the 
nearost of his relatives, 1s Tine entitled to succeed to his 
estate to tho exclusion of all other heirs left by him; and 
because it being ordained in tho text of KAty(VANA (ta ho 
prosently cited!) that after a widow, her husband's hoirs 
(that is tho nearest heirs,) suceoed to the estato left by him 
and vacated by her, the surviving co-widew of the doceasod, 
being the tirst and foremost of all the surviving heirs of the 
husband must suecced also to that portion of tho husband's 
estatg which was inherited and left by tho deceased widow 
of hee busband. 


94. Tho widow inhoriting the ostate of her lus. 
band is only entitled to enjoy il: sho is nol compa- 
tent to mako a vill, mortgage ox sale thereof t 


Vauraseart s—Aftor tho death of tho husband; tho 
widow, preserving tho family (¢) shall obtain tho share of 


Annotations, 


94 So fay, as Lo the right of succession, Fhe daw is clea and indi. 
patablo, but to what she succeeds is not KO appuont, Sho has nob 
au absolute proprietary tight, neithor ean sho, in sbichnos, be called 
von a tonant for lity: for the Taw provides hor auccossors, and ross 


* Vue Golub, Dig, Vol, HL, (lion, Mal.) py. 682. 
‘E Sea page 12d 
{ Vide Procedouts, pp 240, 260-288, 277-270, 404—108, 410, 411, 
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her husband, but so long as she lives; she has not the pro- 
perty (thercin,) in making a gift, mortgage, or sale.—Smvt. 
Chan. Chap, XI, Sect. i, Cl. 28 ;—Pyav. Mayu. Chap. IV, 
Sect. § 4.—Vé, Ms, Suns, p. 194, 


(¢) Preserving the family] Preserving the honor of the line: 
in other words, being virtnous.—Smrz. Chan, Chap. XI, Scot i, 
Clauso 28. 


KAvyvdvana :—Let the sonloss widow preserving unsullied the 
bod of hor lord and abiding with her vornerable protector [Guru 
(f)), enjoy with moderation [Ashdnté (g)] the property until 
her death. After her, lot the heis (4) take tt—Smrt. Chan, 
Chap, XI, Sect. i, Cl, 32.—Vé. mz, (Sans.) p. 194, 


(f) Abiding with her venerablo protector] staying with hor 
fathor-in-law and the rest, let hor only enjoy tho husband’s estate 
and not make a gift, mortgage or sale of it at her pleasure as 
sho can do of her separate property.—V% Mt, (Sans.) p. 194. 


(g) With moderation] Patient of tho control which the ro- 
Jations of her deceased husband may exercise over her in the 
dispoanl of wealth.—Smrit Chan, Chap. XI, Sect, i, Cl. 32, 


With modoration] Without much exponditure.— Vi. chi. p. 162, 


With moderation] Not prodigally oxponsive, but enjoying the 
estate with frugality; such is tho exposition of the commenta- 
tors, Tho meaning is that she may uso it to support life, but 
not to wear delicate apparel or tho like—Vide Colob, Dig. 
Vol. III, (Lon. Ed.) pp, 471, 472. ; 


(h) Aftor her, tho heirs (namoly) daughtors and the rest, enti- 
tlod to inhorit that property, will take the same, not tho agnates, 


Annotations, 


tricta hor use of the property to very narrow limits. She cannot 
dispose of tho smallest parl, except for necessary purposes, and cor- 
tnin othor objects particularly spocified. It follows, thon, that sho 
enn be considered in no othor light than as a holder in trust for com 
tain uses ; so much go, that should sho make waste, they who have 
tho vevorsionary interest have cloarly a right to restrain her from so 
doing.—Macn TL, L, Vol, 1, pp, 19-20, 
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thoy boing postorior or inforior to doughtors and tho vost, not 
also the persons entitled to tho Sot dhan ; vinoo tho succossion 
of tho heirs ontitled to the Atéedhan hus beon plated in othor 
toxls by KAryAvana, ‘Thoroforo, ngoording to tho tost—° Cho 
wife, doughtors also, &o."* whoovor noat on failua of tho fist 
havo beon fixed to bo tho suoccssory to the proporty of a sonlesa 
man who diod aftor boing sopuated from his vopricencrs and 
not subsequently rounited with thom, they will take also upon 
tho widow's doath tho property (of her husband) ronaining afloy 
hor onjoymont, in tho same mannor as Lhoy would have talon if 
tho widow hai not inherited. At that time tho danghtor md 
the roat would confer grontor spiritual benefits on tho deceased 
than others,— V4, Af, (sans.) p. 194, 


« After the widow, her husband’s hoiis will take tho 
property remaining after hor enjoymont.’—ITiom this it 
must be concluded that the succession of the hushaud’s 
heirs can take placa only m the caso of their being alive 
at the time of the widow's doath, Consoquontly,— 


95. Only thoso nearost relations of the hus. 
band who survivo his widow are entitled to inherit 
his property after hor domiso, and not thoso who 
survived him but dicd during tho lifo of tho 
widow.t 


Tt must thereforo be understood, that if any of the hus 
band’s noarest relatives after surviving him dies bofore his 
widow, and tho rost suivivo her, thon those who survived 
tho widow will, ab her death, inherit her husband's pro. 
perly vacated by her, not also tho heita of tho relative who 
survived tho husband but prodecoased tho widow, boeanao 
they aie not equal in degico to tho said stuivivots, but their 
deceased ancestor was, who would have succeeded togathor 
with tho said survivors, had he lived at the timo of tha 
widow’s death, when tho succession oponed out; ov, in 
other words, upon tho widow's death, thoso relatives only 
succeed as rovorsionary hein who would havo beon the 
heiia of the husband if he had died at thaé timo.! 

* Ante pago 00, 
+ Vide Prooodonty, pp 240, 260—208, 277, 278, 288, 862, 961. 


+ Vide Nuboon Chander Chukerbutty v, Ingu Chunder Chukerbudty and 
othas —S, W. R, Vol. 1X. 2. B, op, 508 ‘4 . Es, aay 
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for instance, if a sonless man dics leaving threo brothers Example. 

and a widow, aud one of these brothers dies loaving a son 
during the life-time of the widow, and the other two bro- 
thers survive the widow, then the two surviving brothers 
will succeed to their Iate brother’s estate inherited and 
vacated by his widow and not also the son of the brother 
who died in the interim, that is after the death of the late 
piopiietor and before that of his widow,—inasmuch as tho 
brotheys are noarer than the brothex’s son, and entitled in 
preference to him. 


Although in conformity with KdAryAyana’s dictum : 
“ abiding with her venerable protector,”* and with this of 
Likurra: “ After receiving (propeity) she must reside with 
the family of her husband,” +-—it is incumbent on a widow to 
veside with the family of her husband, yet,— 


96. If it be difficult for a widow to stay in the Vaan, 
family of her husband, becauso of cruclty or 
other just causo, sho may betake hersclf to the 
family of her father and tho rest, provided that her 
change of residence bo not for unchaste purposes.} 


Varasratt :—A decision must not be made solely by Authority. 
having recourse to the letter of written codes, since, if no 


Annotations, 


96. Lt was probably never in the contemplation of the legislator 
that tha widow should live apart from, and out of the peiaonal 
conttol of, her husband’s relations, or possess the ability to expend 
more than thoy might deem right and proper—Macu. D. L. 

* Vol. I, p. 20. 

A widow is to reside in her husband's family, yet as she forfeits 
her right to the property only by not remaining obaste, or by making 
waste, the more residing wilh her own family cannot cause a for- 
foiture of horright to tho enjoyment of the propaty, ifit is not 
dono for unchaste purposes.—-Elle, In, Sect. 167, 





* Ante pago 28, + Vivdda-chintdmani, page 266, 
t Vide Precedonts 268, 689, &e, 
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decision wero mado accouling to tho reason of the law, 
thore might he a failure of justice — Vyub., Maya, (Sans) 


page 7, soo ante p. 57. 


97. Bat, when allicted with disoaso and in 
danger of her life, her remoyal to the family of 
hor own kindred has been preseribed by law itself, 


This is a law (dharma) of Lrenrra :—* after recoiving 
(property) she must roside with tho family of her husband; 
yot afflicted by disease, and in danger of hor life, she may 
go to her own kindred.”— Vi. Chi, p. 205. 


98. Tho law as currentin tho Benares school, 
having made no distinction between the movable 
and immovablo estate inherited by a widow, sho 
is equally prohibited from making any unlawful 
alicnation of oither, inasmuch as by means of both 
descriptions of property spiritual benefits aro pro« 
eurable for the lato owner,* 


Lhe Vinidd-chintamdni and most of tho othor Jaw. tracts 
of the Ailhildé school, however, hold that as a woman has 
absolute power over tho moyable part of tho striedhaw 
given by hor husband, so, by panty of reasoning, sho has 
absolute powor over tho movable properly daherded by hoy 
from her hushand, but not over tho unmovable property 
whether inherited or reecived ay stré-cdhuat from hor 


husband, 


Thus tho Vivdda-chintémani :—"NARADA says : ‘Proporly 
given to hor by her husband through puro affection sho may 
onjoy at her pleasure aftor his death, ov giva away, with 
tho oxeeption of Jand or houses.” Consoquently a woman 
can disposo of movable proparty which has beon given hor 
by her husband, but she can nevar dispose of immovable 
property. The samo rule holds good in tho caso of saudé- 
yiku, or tho gifts of affectionate Icindied.” 








* Vide Precedents 278, de. 
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“KAtvAvANA says: ‘A woman, on the death of her 
husband, may onjoy his estate# according to her plea- 
sure; bul in his hfelime she should carefully preserve it. 
If ho leave no estate, let her remain with his family’ ” 


“A childless widow, preserving her chastity, shall enjoy 
her husband's proporty with moderation, as long as she lives, 
After her death, the heirs shall take it.” 


“This admits of two meanings.—The one is that, on the 
death of the husband, his property devolves on his wife, 
and becomes her own in default of other heirs. The other 
is that the property, which she enjoys with the consent of 
her husband in his lifetime, is to be regarded as her peculiar 
propaty. KAryAYNA saysas to the first of these :—‘ Leta 
woman on the death of her husband enjoy her husband’s 
property at her discretion’ ” 


“This refers to property other than immovable.” 


“The following provision is made for immovable property. 
Let a woman enjoy t with moderation as long as sho lives, 
After her death, let tho heirs take it.” 


“ Moderation—moans without much expenditure.” 


“ Childless widow-—moans one who hag no heir of hor own.” 


** On tho second, it is said that ‘ while he lives she should 
carefully preserve it, or in other words, the ‘propetty shall 
be protected in tho lifetime of the husband. If her husband 
havo loft no wealth, the widow should live with his family.” 


“Yionco the immovable property, which a woman gets 
after the death of her husband, cannot be disposed of at 
her pleasure.” 


“ Tho meaning of this is consonant with that of the hus- 
band’s donation (which can only be enjoyed but not spent.)” 


“the toxts of KArydyana do not refer to the peculiar 
propaty of woman. The inconsistency owing to this is 
iomoyed by the similarity of meaning.” 


™ 
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“Asa woman cannot make a prosont of, or at ploasure 
dispose of, immovable property, given to her by her husband 
in his lifotimo, so sho cannot dispose of any immovable 
property which sho inherits on hig doath.” 


Tho same opinion is maintained in the Rudadhara tnd 
tho Prakdshu-kdru.” 


“TE the mother, on the doath of her son, got: his immovablo 
property, sho cannot mako a gift of it, or dispose of ib 
at hor pleasure.”— Vi, chi. p. 261, Consoquently— 


According to the Mithilé school— 


99. A widow may at ploasuro make a gilt ox 
other disposition of tho movable property inhoritod 
by hor from her husband, but as respocts the im- 
movable property so inherited, sho can only onjoy 
it with moderation until hor death, after which hex 
busband's heirs shall tako it,—-sho having no powor 
to alionato tho saine oxcopt under a legal nocossity, 
or for purposes warranted by law.t 


100. Tt has also beon dotorminod by the Conris 
of Justice in Madras and Bombay that a widow may, 
at pleasure, mako a gilt or other disposition of tho 
movable proporty inhorilod by hor from hor hus. 
band ; but sho ig nob competent to alionate iumoy- 
able proporty oxcopt under a legal nocossily or for 

urposos warranted by law, or wilh the consgont of 
2° reversionary hoixs. } 


° According to the Mddhavy—« widow who  sueceads 
to her husband’s estate, is restictod fom alienating the 
immovablos, without the consent of his heirs, but there doos 
not appear to he any restiiction on her power, ay affocting 
movables. Vide Precedents, pp. dt, 411, 


+ Vide Miocedonta, pp. 272, 273, 1 Vide Procedonty pp. 273-277, 
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“What was given toa woman by the father, the mother, 
the husband or a brother, or received by her at the nuptial 
fire, or presented to her on her husband’s marriage to 
another wife, and also any other (separate acquisition,) is de- 
nominated a woman’s property.” ‘The term “and also any 
other” contained in the above text of YAINAVALKYA is thus 
inlerpreted by VirwAnustiaRa: “and also property which 
she may have acquired by inheritance, purchase, partition, 
seizure or finding, are denominated by Manu and the rest 
“woman’s property.”* ‘The term ‘woman’s property’ con- 
forms, in its import, with its etymology, and is not techni- 
eal: for if the literal sense be admissible, a technical aecept- 
ation is improper.”—Mit, Chap. II, Sect. XI, § 1—8. 


Although at first sight if may appear from the above Remmks, 


interpretation that even inheritance acquited by a woman 
becomes her sto¢-dhan, yet in realty it 1s not so: inasmuch 
as from VIJANESHWARA’S own dicta—'if the literal sense 
be admissible, a technical acceptation 38 improper,” it 
is clear that he has said so by reason of lus having adopted 
the literal or etymological senge of the compound term séri- 
dhaunam, which is formed of, or when separately used was, 
stviydh (woman’s,) and dhanam (property) Now as the 
ploperty which a woman acquires by inheritance is also 
that striydh dhunam or that woman’s pioperty,t the author, 
by tho expression “and also property which a woman 
may have acquired by inheritance,” &e., appears to havo 
meant only to say that tho term ‘stré-dhunam,’ in its 
literal sense, compichends also the property which a 
womnn may have acquired by inheritance, &e; because if 
such property could be expressed by tho separate words 
‘striydh dhanan’ or woman’s property, ib could also be 
exprossed by the same words in their compounded form, 
‘strf-dhanam, and nob because such property being ex- 


* It cannot, howover, be found in the Institutes of Manu that properts 
which a wonun acquires by twtertance, becomes stridhan or woman's 
peowlium, sino 1t is only rtated thersin that—‘what was given befoie the 
mmptial fio, what was grvon on the biidal procossion, what was given in token 
of tove, and what was received from a brother, mother, o1 2 father, are eonsi- 
doved 24 the sixfold separate property of a mairied woman,’ Chap IX, v. 194, 
Karvkyana and the othoy Logistators alzo have not Inid dorvn that the pro- 
petty which a woman may have acquired by inheritance, and the hke, classea 
ag hor eért-dhan (woman's poculium) 

¢ Seo precadonts, pp 200, 342, 383, 
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pressed by the term ‘afré-dhanam,) must be ineluded in, 
and form part of, the real sdrd-d/danem or wonmn’s peeulinm 
(over which a woman has absolute power in every  respect,) 
and bo dealt with as such, his is clear from. tho sub- 
joined passage contained in’ another part ef bis work. 
‘As to the text ordaining independence,—‘a woman is 
never fit for independence,’ let independence he (as it ia) 
what is the harm in admitting the (yoman’s inherited) 
property (to be the woman’s property) ?”* ‘Tho author would 
never have said so if a woman had absolulo power ovor 
her inhoriled properly just as sho has over her real sted. 
dhan. Warthermore, he lias Inid down the order of se 
cession to a woman's inherited property, in conformity with 
YAINAVALKYA’s text, “The wife, and daughters also, &e,?t 
while with respect to awoman’s peculitim (real séré-@han) ho 
has laid down another order of succession which is quite 
different from the former} From all these itis quite cloar— 
that the author of the Mitdkshard has called a woman's 
inherited property ‘ stré-dhanenv solely because the term in 
its clymological senso comprehended any property any how 
acquired by a woman; that according to the Afdddkehurd 
sho has no rbsoltile power over such (i.e. inherited) pro- 
perly (as she has over her peculitm,) butis always under 
the control of the former owner's reversionnry heips with 
respect to its use, disposition, aud so forth; and that such 
property, upou her death, dovelves on tho reversionary 
heirs of the former owner, in the order as tnid down by him- 
self, in conformity with tho text of YAINYAVALKYA,|| 











‘That such is tho doctrine of the AMikddshard and also tho 
. Jaw onthe subject, will appear fron: the following: passages 
aot the Pira-mutradoya, which is justly held to be an espo- 
{, ation of tho Afilékshard, 


“VLiving iu the family of hor father-in-law and tho 
rest, she (tho widow) will enjoy her husbands estate, 
‘sho must not, at pleasure, make a gift, mortynge, sudo 

or other disposition thereof like her siré-dhan or peau 

liam: after her, the heirs (of ter husband,) vig, 









* Mitdkshard Pago 112 Sanskrit. ‘t date page 90, 
} See the Chapter on Strf-dhan, 
S$ See Vyavasthda t4--102 wl the anthoritio &o., relative thereto, 
, WW See cutte pp. 9 et seq, 
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daughters and the rest, who are entitled to that property, 
shall take the same, not the aguates, for they are in- 
terior or posterior to the daughters, uot also those who are 
entitled to the stré-dhan, for the right of the persons en- 
titled to the stré-dhan has been treated of by KArydyana 
in other toxts. Consequently, according to the text— 
‘The widow, and daughters also,” &e., those who on failure 
of the former have been fixed to be the successors to the pro- 
perty of a sonless man who died after being separated from, 
and uot subsequently reunited with, his co-parceners, will 
take after the widow’s succession and death, the property re- 
maining after her enjoymentjust as they would have taken if 
it had not been inherited by her. At that time the daugh- 
ters and the rest confer on the deceased (husband) more 
spiritual benefits than others.”—V¢. Az. (Sans.) p, 194, 


In truth, pou the death of the husband in whom the 
property had vested, it is proper that his next of kin take 


his property. —Zbid. p. 195. 


The above is the doctrine of the Benares and all other 
schools, and followed in practice. Vide Precedents, pp. 275, 
278, 288, 383, 452, 463, 466, 167, 469. 


101. The fact of a woman’s having recovered 
hor husband's property by litigation gives her no 
unrestrained power over it, inasmuch as such pro- 
porty also is held to be the heritage of her husband, 
aud as such it can only be enjoyed by her with mo- 
doration till her death, after which the same would 
devolve on tho reversionary heirs of her husband. 


Té has beon determined that— - 


102. As a widow is incompetent to alienate, ab 
pleasure, the heritage of her husband, so is she in- 





Annotations. 


toz—lod, © With respeot not only to what she inay have inherited 
{vom het husband, baé to its accumulated heen also, hee duty is lo 











* Ante, page D0 t Vide Precedents, pp. 278, 268, 209, 406, 407, 


Vyavasth dé,’ 


Vyavasthit, 








i. 
k 


Vyerasthi. 


Vyovastha, 


132 VYAVASTUA-CHANDRIWA 


sompetont to alienate, at pleasure, the accumule. 
ted savings of the income, or the proporty acquired 
by her with tho income, of that heritage.® 


However,— 


108. ‘Tho widow’s ineompetency to alionate the 
horitage of her husband refers only to her making 
waste, “and not to alionations under’ lopal neeessi- 
ties, for benefiting the estate, or for rolivious and 
charitable purposes to seeure spiritual welfare. 


Therefore,— 


104. A widow is competent to give, mortgage 
or sell her. husband’s property for such seeular pur- 
poses as are legally necessary,—(viz.,) for her own 





Annotations, 


regard herself as little more than tenant for lite, and trustee for the 
uot hoivs, of property so possessed , being (as alveady dndinated) som 
tricted from alionating it, by her sole independent act, wuuless for 
necessary subsistonce, or purposes boneficind to the deeeased, 
Str Ueda Vol TL, Gnd Ed.) pe 246, 

103. Tho enjoyment of the property is givers her (die widew) 
upon (vo conditions; 1. that sbe reritin chaste, 2. that she does nob 
make wastu—Elb, tu. Bout. 161, 

103, 104, ‘Tho widow isin hor right as wits entitled to onjoy 
the proporty of hor decuased Huaband, and as heir dowd to apply 
it for his spiritual bonolit, Conevally, sho cuunmot make gilly, 
or soll or mortgage the property, beeanse aflor her death the 
property is to go to tho next heir of her husband, but who ane 
or mortgage becomes necessary for any indispensible duty, religious 
or socular, or for hor autintonunee, ib is valid, beeunse dutios a nae 
be porfornied, and sho has a right to her maintenanes trom the pro. 
porty ; and whenever gifts aro mae, or tho properly ix sold ov mort 
gaye, for the i aisan Donofit of her husband, it is valid, heeaue 





* Vide Hiaants be 20h 107, BAP » 
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subsistence, for payment of revenue and for any 
act. beneficial to the estate; as well as for religious 
purposes,—(viz.,) for payment of her husband’s debts, 
marriage of his daughter, mainteiance of those 
whom he was bound to support, and. for securing 
Spiritual welfare by performing religious rites, 
making pious and charitable gifts, and the like.* 





“For women the heritage of their husbands is pronounced Authority, 
applicable to use (a). et not women on any account (b) 
make waste (¢) of their husbands’ property.?—A text of 
VyAss contained in (the Chapter entitled) the ‘Ddna- 
dharma’ of the Muhé-bhérata, 


(a) Even use should not be made by wearing delicate ap- 
parel and similar luxuries ; but since « widow benefits her 
husband by the preservation of her person, the use of 
property only sufficient for that purpose is authorized— 
Vé. Mi, (Sans.) p. 194, * 





Annotations. 


the heir takos the wealth for that purpose and not for his own 
bonofit. As tho spiritual benefit of the deceased and his 
ancestors is promotod not only by tho funeral oblations made by 
hor, but algo by the rites performed by his relatives, ‘in which ho 
hecomes a partaker, sho is direotod to mako presents to the paternal 
uncles aud other relativos of the doveased in proportion to her 
wealth for tho sako of Ais funeral rites, The payment of his debts 
ig & moral as woll as a logal duty ; and the marriage of an un- 
mmriod daughtor is a moral duty, which, after his death, devolves 
upon his wife ; whatevor is done nocessarily for these purposes is con- 
sequently valid—Elb, In, &e. Sect, 168. 

If in any thing she may take liborties. with it, it is in niaking 
pious and charitable gifts, with presents to her husband’s relations 
and dependants, but not to her own, without their assent ; the 
concurronce of her logal guardians and advisers, as well as of hor 
hushand’s hoirs, boing gonorally necosaary to any alienation by her 
Str. HI. Law Vol. I, (2nd Ed.) p. 247, 








of such prop 








 # Fide Precedents, 
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(b) Not on any aceount } By this it is deelued that 
Sinaking waste’ is always obuosious or injiious-- fe, dei, 
(Sans) p. 108, 


(¢) Waste] Useless expenditure, /bid. 


(e) Waste | Uitt, sale and other disposition at her awn 
choiew.-Vi, Chi, (Sanus) p. 132, Seo B.C. Payoro's Ganshe- 
tion, p 292, 


(ce) Wasle—signilies slealing, giving or paying uselessly to 
actors, dancers and tho hke; wearing delicate apparel, ent- 
ing sweotmoats and the like; but uot making gills, &e. for 
religious and charitable purposes, or the [kes this. ix im. 
plied by tho term “not waste (népahdra).’— Vi Mi, p, 104, 


“ After the death of the husband, tha widow preserving 
(the honor of) the family, shall oblain the share of hor 
husband so long as sho lives; but she has nob ownership 
(to the extent) of making a gift, morlgago or sulo (there- 
of). From this text of KAtyAYANA it appens that a 
widow is competent to enjoy her husband's property only 
to preservo her hfe, and voé to make a gilt, mortgage, or 
sale thereof, But this want of indepondent power refors to 
making gifls for tompotal purposes—that is giving to acbors, 
dancers, and the hke; because her power to make gifts. for 
pious or charitable purposes and to morigage ot sell the 
property to cnable hersell to dese seoms to bo granted by 
OcAry<yana) lumsell (in the following tex: A widow 
actively engaged in matitorious observances and fasts, con. 
stant in tho duties of her widewhood, intent apou resting 
her passions, and making religious gifts, aldains heaven even 
though she have no sone. Afi (Sure) ps 10h 


“After the doath of the hushand, tho widow preserving 
(the honor of) the family, shall obtam the slaty of her 
husband, so long as she fives, but sho bas not the properly 
(therein (o the extent of) gift, mortgage ov sale.’ (VRTLAS- 
PAT.) ‘Tho competency of # widow to make gifts for 
pious and charitable purposes, such as the maintenance 
of old anc helpless persons, beimg sancloned by lay, Ghe 

* Heo date, page P22. 

+ hu tho Pirenet adage and Myaahara nuicyddhe Une above text as at 

tubuted to Kan dyana, 
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above passage must be held as contemplating the want of 
independence of a widow in making gifts, &e., for purposes 
not being religious or charitable, but purely temporal, 
such as gifts to dancers and the like *—~Smri, Chan, Chap, 
XI, Sect, i, Cl. 29, 


A widow thus possesses independent power to make gifts 
for religious objects, and therefore the same author [VRI- 
UASPATT] enjoins by the following passage the constant pre- 
sentation of gifts by a widow for religious purposes, “A 
widow actively engaged in meritorious observances and 
fasts, constant in the duties of her widowhood, making 
daily religious gifts, oven if wanting a son, shall ieach the 
heavenly abodes.”——Smri. Chan. Chap, XI, Sect. i, Cl. 80. 


The daily making of retigious gifts, as directed in thé 
abovo passage would be impracticable, if the widow weie 
held 10 possess no independent power. It is hence to bo 
understood that the law docs not deny the independent 
power of a widow even to make a mortgage or sale, for the 
purpose of providing herself with funds necessary for the 
aime of religious dutiesx—Smri. Chan, Chap. XI, 
Sect, i, Cl. 31, 


“ A widow actively engaged in meritorious observances 
and fasts, constant in the duties of her widowhood,+ intent 
upon restraining her passions, and making 1eligions and 
charitablo gifts, shall attain hoaven, even though she havo 
no son.” Irom the expression ‘shall attain heaven’ (con- 
tained in the above text) ay well as ftom the text of Pragd- 
Part already cited, (viz.,) “having taken the movable and 
immovable property,” &c 1 it appears that she is competent 
to make gifts, &, oven in the acts or ceremonies which 
ave oplioual (hémya), not to speak of the tites or cere- 
monios which are indispensable [nitya noimittika ].— 
Vi. Mi. (Sans.) p. 194, 


Consequontly it is a sellled rulo that in order to make 
gifts for religious and charitable purposes, and to perform 
nocessaly acts, temporal as well as spritual, a widow has 





* Pho origimal of tho italeised words has boon omitted ut the printed 
Sanaciit copy. 
| Ante, pp, £02, 103, L Ante, p 104, 


Authotity, 


Authority, 


Authority, 


Authority, 


Authoiity, 


Authoiity, 


Authaiity, 
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ceitamly power over the whole properly of her husband ; 

and the prohibifory precopt is ouly to restrict her Crom 

mortgaging ov selling tho property unnecessarily for giving 

(or paying money) to actors, dancers nud the lke; whonee ’ 
it has been said “(she will onjoy) with moderation,” that 

ig sho must not be expamting uselessly, Thus our dicta 

aro corroboiated by tho text contained in the Dane-dhornue 

of tho Mahé-bhéruta (p. 183). — FE Ai, Sang p. 195, 


As to this toxt of KApryAyana., “After tho death of the 
husband, the widow prosei ving (Lhe honor of) tho fannly, shall 
obtain the shares of her husband, so long as she lives: but 
she has not property (therein, to the extent of) gift, mort- 
gage, or sale :” it is a prohibition of gift of money, or tho like 
to Bandt,* Chérana,+ and the like (swindleis.) But gift 
for religious objects (not visiblo) and motgago or the like, 
suitable to those objects, may even be made, sinco fixed and 
movablo property ate both noticed ia the above quoted text: 
“Tlaving taken,” &e;} and from Unis of KArydyana himself: 
© A widow actively engaged in meritorious observances and 
fasts, constantin tho duties of her widowhood intent upon 
restraining (her passions), and making holy gifts, even if 
wanting aon, shall reach tho heavenly abodes" Vyau 
Mayt, Chap, LV, See. viri, § 4, 


Creat benefit is dono to a departed soul by pratt his 
debts, by bestowing his daughtor im marriage, ane snbpele 
ing his family: indecd, uf these duties are neglected, ho is 


doomod to hell ‘hus— 


Manu :— The a td of parsend who should le maine 
tained is the approved means of attaining heaven, buat hell 
is the maw’s portion if they sullerg 


Devara:—"'To maidens should be given a nuptial 
portion out of the father’s estate.’—Colob, Dig. Vol. 1, 
pago 185. 

* A panegynel, a bad, 
1A danver, a mime, an actor 
{ Soo ante pp, 102, 104, 104, 


§ ‘This text like many othora ts not to ho found in the printed Tnstitntos 
of Manu, but is acon in miny hooks of puamount antiority, 


SET nn i See 
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This is propor: for should tho maiden aiive at puberty 
unniauried, through poverty, hor father and the rest would 
fall to a region of punnishment, as declared by holy writ. 
Thus, Vasnistita says:—-“So many scasons of menstruation 
as overtake a maiden fecling the passion of love and soughé 
in marriage by porsons of suitable rank, even so many are 


«the beings destroyed by both her father and mother ; this 


ig & maxim of the law."* 


So also Porrufxast:—-A damsel should be given in mar- 
riage before hor breasts swell. But if she have meustruated 
(before maniage), both the giver and the taker fall into the 
abyss of hell; andetho father, grandfather and great-grand. 
father are born (insects) ta ordure,”# 


Ninada:— Therefore, a son bogotten should relinquish 
his own property, and assiduously redeem his father from 
debt, lest he fall into a region of torment—Coleb. Dig. 
(Cal. Ed.) Vol. I, p. 199. 


Whatever the husband had promised to give to a person, 
tho same, attor his death, should be given by his widow to 
tho same person, as that aloo isa debt (of her husband). 
Because says— 


TAniva: “A promise mado in words but not performed ia 
dood, is a debt (of conscience) both in this world and in the 
noxtf 


‘The inferonce js also the same when any other succeeds 
(to tho estate of the deceased.) 


Pragivant :—Ilaving taken his movable and immovable 
property, tho precious and base metals, the grains, the 
iquids, and tho clothes, let her duly offer his monthly halt. 
yoaly, and yearly funcral repasts. With presents offered to 
his manes, and by pious liberality, lot hor honor the paternal 
uncles of her husband, his spiritual parents (gua), and 
daughter's sons, tho children of his sistors, his maternal 
uncles, and also aged and unprotected persons, guests, and 





* Cole Dig. Vol. IIT, p. 460. 


| Goleb Dig. Vol IIT, (Lond Ea) p 461, 
13 
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fomaleg (ol tho fanuly) —Vyeo, May Chap. TV, Sect. 
vi, $2 y—and Veo aft (Suns) pp. L0G, Sea Siaid Chan, 
Chap. XI, Seet. 1, Cl. 20, 


The anlo meuleated is that, n widow having liken her 
husband’s propety tnelusive of immavables should by mak- 
ang presents to his relatives, perform acts (within tho eom- 
peleney of a female to petfoun) by which spiritual welfare 
may ho soemed to the husband and horscll4— Vi ali 


(Sans,} page 1938, 


Wuthor in the toxt—“ Palorual uncles, spiritual parents, 
(gun), and daughter’s sons,” &e. (aife p05), VR Apart 
having indicated husband’s relatives by tho term paternal 
uncles, lis daughter's ehidion, by the teum ‘daughtor’s son, 
and maternal relations, by the tama Simaternal unelo and 
aunt? the widow in her hushand’s 7 @ddhe and other vibes 
relating to his meenes, should bestow ou them, but net on 
her own relations, presents proportionate to the wealth, 
and praductive of spritial bencfits with Cha eonsent of 
the former, however, she miay bestow gilts on her paternal 
ivlations also—Vé Mi (Sans) po 104 


VyAsa -—Aftor the death of her Iitsband, lel a virtuons 
women observe the duty of continence, and lol har ataly, 
lor the puufication of the bath, preseut, trom the jomed 
palma of her band, water maya with 27 (sesnmum) to the 
manes of her husband. Lethe day by day perform with 
devotion the worstnp of the Gods, and the adoration of 
Visiny, practising constant abstemonsness, Sho should 
givo alms to the eltef of tho venermble for mereao of 
Holiness, and keep tho various fayty which me connaanded 
by sacred ordinances, A woman who ty assiduons in (he 
porformance of duties convoys hor husband, (hough abidag 
in another world,) and hersell to wregion of bliss. /bid, 


105. Without tho consent of her hushand’s ro- 
versioners a widow is, however, competent to soll 
so much, and no more, of his properly aa may de 
voqnired for the performance of the indispensable 





* Almont the name rule as ted in Sua iteahenrde tke Syu cate, p 108, 


*eiie, Sade 
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duties (nitya-karma).* If such acts cannot be per- 
formed without selling tho whole property, the whole 
may be sold by her for that purpose, because such 
dutics aust be porformed. But for tho performance 
of an optional religious act (hdmya karma} sho may, 
wilhout their consent, dispose of only a small por- 
tion of the estato(a).t 


(a) An indispensable act on duty (nitya-her ma) is that 
which misé be performed, and cannot be neglected without 
sunning, as the fist sraddia of the father or of tho 
husband,—the marriage of his daughter, o1 the hke. And 
an optional religious act 15 such as the peiformanco of it 
rests wpon option, and thee is no sim on the non- 
performance, but religious merit (punya) on the per- 
formance thereof,-as pilguimage to Benares and the 
like. 


106, Tf, however, the expenses for those acts in- 
cluding maintenance could possibly be defrayed with 
the accumulated wealth, or with the income of the 
estate, left by the deceased, then his widow cannot 
sell any part of his estate for the performance of 
any such act, much less on account of any debt con- 
tracted by her fox hor own purposes.f Fimther,— 


107. If tho reversioners supply, or agree to 
supply, Lo Lhe widow expenses for her subsistence and 
porlormanco of religious acts, in that case also the 
widow cannot sell any portion of the estate.§ 


108. Por acts other than those which are sanc- 
dionod by law, as alyeady stated (axée pp. 182—188) 
a widow can dispose of her husband’s property only 





* Vide Vyavasthes 108 and 104 and the authorities, kc, relative thereto 
‘| Sea Prceodonts, pp 807, 811, 319-326, 310, 367, 107 
{Seo tha caso of Tlafeesnnenier Begum rei gus Radha Benode Miss, 8 D 
A Deus, for 1856, p 906 Fyarasthé Darpana, Scoond edition,) page 78 
and Vicccdonts, pp def -339 
§ Lule Paeved nts, pp 883, £07 
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wilh {he consent of the yveversionary heirs of her 
husband, but not otherwise." 


109. Lf there be no such reversionary heir, still 
the widow, who is nob a Bréhmanét bub of any 
other caste, cannot, for acls not suuctioned hy luv, 
dispose of hor husband's property oven without the 
consont of the ming powor, inasmuch as on failure 
of all heirs of a doccased proprietor who was nob a 
Bréhmana tho soyeroign is entitled to take his pro- 
perty, and a woman ig nevor independent but al- 
ways under restriction and control. 


NAnapa :-When the husband is deceased, his kin are the 
guardians of his sonloss widow; in the disposal and pipser- 
vation of property as well as in hor maintenance, they are 


Annotations, 


109, ‘The Pohey of the Hindi Law, with regard to the female sex, 
being, that it is never, ab any period of theiy lives, on ander any civ- 
euuatince, to ho independent. © Day and night Gay Many) nit 
women be held by thei protector tra stale of depondence — ‘Pheit 
fathers protect them um childhood, fhea tasbands pratect them fa 
youth ; their sons proleel them dn aye, A woman ie uever fit for 
independence.” Anda preceding text, in which the ame eoudition ja 
inculeated, entablishos hor dependence, if whe have ne sen, “en the 
neat kinsmen of hor huasbued ; if ho tofh nene, on those of hav 
father ; nnd, living no patornal hinvmen, on the soyeroin 3” conolud 
ing, asahoady slated, thad a woman imu never keck independency,” 
and caurying the pringiplo to tho length of declavingg Chat “hy: a gin), ov 
hy v young woman, or by nv woman advanced in yous, nothing amt 
De done, oven in her own dwolling-place, aceording to her mow 
please.” Mauling relations of her husband, sho is to rodde with 
ha own, enjoying their protection, aud hoing mabject to thei con+ 
tool—Sta UL Vol. 1 (2ad Bu) pp. 2 bb - 21h, 

* Vade Prceodants pp 200, 267, 274 -278, 289, MS QL, BAO, 10, OT, 
1 Vato Povedata, pp 200 267, 11, 
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her lords (éshevere), But if the husband’s family be oxtinct, 

. or contain no male, or be helpless, tho kin of the widow’s 
father aro her guardians, if there ba no relations of her bus- 
band within the degree of sapindas.*—18, 28, 29, 


Manu ;—By a girl, or by a young woman, or by a woman Authority. 
advanced in years, nothing must be dono, even in her own 
dwolling place, according to her mere pleasure (1).—Chap. v, 
verse 147, 


MAnv:—In childhood, must a female be dependent on Authority. 
hor father; in youth, on her husband; hér lord beiog 
dead, on her sons; if she have no sons, on the near 
kinamen of her husband; if he left no kinsmen, on those 
of her father; if she have no paternal kinsmen, on the 
sovereign: a& woman must never scek independence (1). 
Chap. V, v, 148. 


In childhood a female must be under the control of Authority, 

hor fathor, in youth, of her husband, after his death, of his 
son; if there be no son, and no relation within the degice 
of his sapindas, the kin of her father become her guardians. 
Tf (malos in) both families be extinct, then according to this 
toxt of NARADA: “Tho sovereign is the lord of women,” 
sho must bo under tho control of kinsmen, sovercign and 
tho rest: sho must never be indepondont (1)——KULLUKA 
Buavra’s commontary on the above text, 





, Manu:—Day and night must women be held by their Authaity, 
protectors in a state of dependence (1),—Chap. IX, v. 2. 


5 SSS 





Annotations, 


i (1) Whatevor may bo thought of such a slate of Lindt fomales 
» hy the now-civilized nations, it appears to have existed amongst 





* Others oxpound tho above loat of NAnvva as signifying Unt (tho near. 
est kinsman in) the family of hot husbantl has authority in tho disposal of 
property, that fs, in donation, Sha moy given present to that poison on 
whom the Isinsman of hor husband bids hei confor ono; she may bestow 
thué which ho bids hor give away.—Uolub. Dig, (Lond Ed.) Vol. HI, p, 462. 

+ Tho original of the italicised words in the aboyo passago are not to bo 
found im tho Sonacrit text, but have been, by way of imuendocs, supplied by 
tho louned translate fiom Kullake Bhutta'a commontay, © separate trans 
Jaton of which 1 aboyo given, 
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Manu :—Their fathers protect them in childhood ; thetr 
husbands protect thom in youth; their sons protect them 
in ago: & woman is never fit for independence..—Chap. LX, 
verse 3. 


Pho father protocts a female boforo her marriage, alter 
that her husband proteets hor, in his dofault hor song pro- 
tect her; a women thorefore is never fit for indepondence.(t) 
Kuna Buarra’s commontary on the above text. 








' Annotations. 


the most civilized and renowned nations of antiquity ; as is evidout 
from the subjoined passages :— 

“ A fow words will suilica to assimilaté the condition of the sex 
among the old Romans. AMudieres omnes, (says Ciearo,) propeer in 
Jfirmitatem consilii, majores in tutorun potestate ease voluerent * and 
Livy, to the like eflvet, Vadlam no privatam quidem ram agere feml- 
nas sine auctore voluerunt; ta manu caso parentdm, fratrum, v'o- 
rum t ae 

“Tt was tho sumo before them with tho Creek women; nor ean 
there strictures in Chis vospoct bo better closed, than by the following, 
extract from a tale clegang litle wark, on the atates of anetonk 
Greece, whoso institulions Ue Romani copied y exhibiting, with 
regard to the vassulage of Che sex, tho substance ef anany a bext 
of Men, avd yet nol a perfect picture of ity ax it oxintodt at tho 
fimo to which the account vefors 5 omitting, me it does, all allusion 
to Unt estraordinary feature, trendy uaticad, tho power of the 
husband to dispose of bia wife by well, lo any man whom ho might 
choose for hia successor, Speaking of the Athenian women, ian 
ago too of refinement, ‘Thoy lived (nays tho learned and ingenious 
author) in a remote quarter of the howio,.and wore never allowed 
to mingle in society with the men. ‘Lhoy wore not permitted ojo 
abroad, without being attended hy a slave, who netud as a spy upon 
their conduct, They wore given in marriage without their consent j 
sand were expectad Lo make the cave of their famition tho nate object 
of thoir attention, Tn nv funeral oration composed by Plato, ine tlie 


Y Liv xxxiy, 2 
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Should it be asked if a widow is competent to make a. 


disposition, uot sanctioned by law, of hor husband’s property, 
with the consent of his veversioners, is she to ‘taka the 
consent of alé of them, or of any of them in particular pm 
Tho answer is, it has been determined that— : 


110. For the validity of an alicnation not sane- 


tioned by law, the consent of those reversioners of 
the husband is necessary who are likely to be in: 
terested in disputing it; and it is their consent 
alone that renders a widow competent to make such 
an alienation of her hushand’s property.* 


The-mero attestation of conveyance by a relative does 
not necessarily import his concurrence or consent, but it is 
requisite that he should actually give his consent. to the 
transgction at that time or ratify it subsequently.—Vide 
precedents, pp. 288, 292—204, 802. Further,— 


111. Being unable to hold and manage, or for 
any other cause, the widow may surrender or make 
over the property to tho ¢éhen noxt reversionary. 
heir, or, with his consent, to the heir next after him, 
and thus accelerate his succession, + 


Likewise, 


112. U pon the widow’s resignation of the world- 
ly concerns, or voluntary abandonment, the estate 





Annotations. 
person of Pericles, ho makes that illustrious statesman exhort the 
Athenian women, to mind their domestic concerns ; and assure them, 
that they would be most faithful in the discharge of their duty, 
when they never attracted ‘the notice of their fellow-citizens,”"t— 
Staa WL, L, 2ud Ed. Vol. I, pp. 2523-263, 











* Vide precedents, pp, 802, 292—204 288, 
+ Vide Procodonts pp, 205—-306. 
Hill's Hesays on tho Institutions, &o, of tho States of anciont Greco, 
page 200. 
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inherited by her deseends ab once to (he nest re. 
versionary how, ay she is thereby divested of het 
property by abdieation.* 


113. But, if withoul the consent of (he aboyo- 
montioned royersionuy heirs of her husband, a 
widow do alionate his property wilhoul a logal ne. 
cessily ov for purposes nob sanelioned by law, tho 
dlionation so made is illegal and invalid, and the 
voversionary heise have a vight to restrain how from 
so doing, or lo have tho same seb aside. + 


J14. Primarily, tho immediate 1 versiones pos- 
sess such right and not thoso who are next aftor 
them, wnless the former be incapablo of doing so, 
or unwilling to do it through collusion with tho 
widow, or if thoy havo relinquished their rights in 
favor of tho latter or authorized them to exereiso ib. | 


115. In the event of an alionation made by 1 
widow of hor husband’s property boing sot aside, 
tho property should revert to her, if she have notal- 
roady committed any act involving forfeiture of her 
right of inheritance, § 


Beeanno while the widow lives feo fom any detec causing 
Qishotison, tho sovorsionary hed who are postartar or ins 
ferior to hor have no right an aupercession to her, also bos 
causo tho night of such hens necrune only at the 
death (natal or civil) of tho widow, and there bemp no 
cottanty of thea surviving the widow, then vight 1 motely 
aAcontingont onc, In other words, although the reveronets 
may have a wrongtel altonation made by a widow sob aso 
yet they cannot take possession of the propotly recos ered 
fiom the purchaser, thoy vot bang hea vested with) the 


* Seo ante, pp 20 22, and Pecesdents pp 2” 90, 80, 87, 200 
t Seo ante, pp 122, 198 nd Piecadenty pp 2s, Use Bho, Mae dae 
379, d7a, SNH 598, 106, 107, Ro 
1 bade Proccdunts pp 85d ~o/, 8/0- S10 389 deg 
gy Made Procetents, pp dhe 387, dB, 147 
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righL{o do so, and the widow not being divested of he 
havitable ght. 


116. If, howover, it bo satisfactorily proved that 
tho widow has mado waste to the injury of those 
who havo tho reversionary interest, and the pro- 
perty is in danger, so that, but for the interference 
of the Court of Justice, ropresenting tho Sovereign, 
tho revorsioners who may eventually succeed would 
suffer loss from the acts of the widow, then, and not 
until thon, the Dispensers of justice, may, with a 
view to remedying the evil, or preventing such loss, 
tako the management of the property from her 
hands, and adopt such measures whereby the 
estato may be secured for the ultimate heirs, pro- 
vided those measures do not affect the widow’s rights 
as the then heiress entitled to enjoy the income.* 


117. According to the modern Judges of 
British India any alienation or transfer of her hus- 
band’s property made by the widow, whether for 
an allowable cause or otherwise, should remain in« 
tact until her death,} the reversionary heir may, 
howovor, institute a suit cvon during the lifo- 
timo of tho widow to declare that the conveyance 
was oxccuted for causes not allowable, and is thore- 
foro not binding beyond the widow's life; and 
also for remedy against the grantee to prevent waste 





* Vide Precedents, pp 352—857, 386 &c 


Tt haa boon accordingly dote: mined that a Cot of Justice, ike the Court 
of Waida, may atop i, and appomt a Receiver to tako charge of the estate 
Nho roveraonary hou may bo the Receiver, bat lus appomtmont as auch ra 
not by virtuo of the rovorsionary right, but im consideration of what would 
bo most for the bonefit of the catato The Cowt would give him possession. 
conditionally upon his paymg tho imeome of the popaty.to the widow 
ompowverlug hor on tho other hand to move for his removal on his not paying 
it eo tho mecedonts wbove noted 


| Sco however tho Puvy Counotl deomon which 18 ab prige 260 of the 
Provodonta and which is quite in conformity with tho Uindé luv, 
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or dosiruction of tho properly whether movable 
or immovablo.* 





SECTION Il. 
On Davari’ Rear ov Sucuusston, 


As thoso porsons, who aro oxhibitod in tho text © the 
wifo, and the daughtors,” Get to be the noxt heirs on fai- 
luro of the prior claimants, would havo sueceeded if the 
widow’s right had never taken offect, so shall they equally 
succeed to the residue of the estalo remaining aflor her use 
of it, upon the demiso of the widow in whom tho succession 
had vested. At such time (when tho widow dics, or whon 
her right ccnses) tho succession of daughtcis and tho rest 
is proper, sinco they confor groater bonefits on tho deceasad 
(by oblations presonted) than othor claimants} hereforo,—~ 


118. In default of the widow the daughiors 
inherit tho estate of tho man who dicd soparated 
(from his co-parccnors) and not seer (with 
them.) || 


Annotations, 


118. In dofault of the widow, tho daughter inherita, bub neithor 
is her intorost nbwolute. Tt may here be montionod, tat (he above 
aulo of succession is appheuble to Bengal in every pomnblo cago 3 
but, elsowhore, ouly whero the family ia divided — Lor according to 
tho dostrive of the Benaies and other schools, oven tho widow, to 
whom tho danghtor is poatponod, enn nover inhoit, whore tho 
fonily is in a stato of union ; nor can tho mother, daughtor, daugh- 
tei's son, or giandimother, Tho father’s hoia in auch cago exoluds 
thom —Macu, IL. L. Vol. 1, pp, 21, 22, 

‘Tho right of daughters to snccvad, ix default of sons ad widow, 
is nob to bo confounded with that of tho eppotrted daughter, under 





* Seo Procedonts, pp, S12—351, 868—972, B8—~3BR, 
| Ante, page 09. L Pir dlitrodoya, page 104, 
ll Vede Preoodents, pp, 412410, 443-415, 


ad es Pert «ge 
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It is a settled rule, that a wedded wife, being chaste, Authoity, 


takes the whole estate of a man, who, being separated from 
his co-heirs, and not subsequently reunited with them, 
dios leaving no male issue, On failure of hor the daugh; 
tors inheil—Afit, In. Chap, Il, Sect. i, § 89, and Sec- 
tion ii, § L. 


On failure of wives, the heritage devolves on the daugh- 
tors, accoiding to the preceding text of Visanu.*—Vi, 
Ohi. p, 292. 


In default of the wife, the daughter succeeds.—Vyav. 
Mayt. Chap, TV, Sect. VIII, § 10, 


Manv :—'Lhe son of a man is even ag himself, and the 
daughter is equal to the son, How then can any other 
inherit (his) property, notwithstanding the suivival of her, 
who is, as it were, himselft (a).—Smri. Chan. Chap. XI, 
Sect, ii, Cl. 7 ;-—-Vé. Mi. (Sans.) p. 208, 


(a) Who is a8 it wore himself] who is equal to the sou, who 
is ag 1b wore himself—Smrz, Chan, Chap. XI, Seot, ii, Ch 7. 


NArapa:—“ On failure of male issue, the danghter in- 
herits, for she is equally a cause of perpetuating the race: 
both tho son and daughter ae the means of prolonging 
the father’s line of descendants."i—Smrt Chan, Chap. 
XI, Sect, ii, Cl. 9 ;—~Vé, Mi. (Saus.) p. 204, 


Annotations. 


the old law, ‘Tho daughter under consideration takes asa prineipal 
in hor own right, in default of the widow, who has precedence. — Stra, 
IL L Vol. I, (2nd Ed.) p, 187. 





* Seo Ante, page 108. 


4 Seo Vyav. Mayt. Chap. IV, Sect. vi, §10, im which the translation 
givon of tho above toxt is nob accu ate, 

{ The line of descendants hore intends puch descondants aa prosent the 
ablation cako; for one who is not an offeror of oblitions, confers no benefits, 
and consequently dilluts in no respect from the offepring of a stranger o1 no 
offspring at all, ‘Lhe daughter's gon 1s the givet of oblationy, not bis sou , 
nor tho daughtor's daughter, for the oblaion ecasos with lun 


Authaity, 


Authoity. 


Authority. 


Authotity, 


Rete 
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Tho objector says:—“ No reason has boon adduced to 
show why tho right of suecession of a daughtor should bo 
postponed to thai of @ secondary gon and awidors, the 
reason stated by VROAsPart simply accounts for hor title 
to sucecadl on failure of « begotten son” This is true, but 
Varuiasearl, m giving tho ieason, intends that the sane 
musi be takon to apply whoro a daughter succeeds in 
default of a secondary son and widow. NARADA, conscious 
of tho justness of the proposition, that a daughter shoud 
succocd on failure of a secondary son and widow, says, for 
tho information of tho wuinstructed, “On failure of nue 
issue, the daughter inhorits, for, sho is equally a cause of 
perpetuating the race” ‘Cha reason why the daughter is 
equally a cause of perpotuating tho race, tho samo author 
explains by saying “since both the son and daughter mo the 
means of prolonging the fathor’s lino’?—Smrt, Chan 
Chap, XI Sect, ii, Ch 8, 9. 


The meaning is, that the son and daughter both give 
birth to childron, by whom tho prosperity of thoir own 
pucnis is promoted. Meio the equality contemplated be- 
tween a son's son and a danghter’s son must be undoratood 
to bo an cquality in poiné of efficacy, both the sons boing 
in their nature, unequal, There is no equality betwoen 
them in point of cleammg off tho debts and inheriting tho 
asgels of the deceased, at being decluod Debts musk bo 
paid by sons and son's sons.” Reloring tow ptaudfiuthor's 
property, it has futhor been declared, “ho ownership 
of the father and gon is the same mit” Tho superiority 
of a son’s gon being, by these texts, declared in respect, of 
asdols and debts, tho equality conlomplated hy tho toxt 
of NAnapa, abvvo quoted, betwoon a son's aon and a 
daughtevs son must bo understool to consish iu cons 
tmiing benefits nol temporal, that is, in’ tho porformaneo 
of Srddhas; ib boing doclucd by Visnnus ‘In olfering 
oblations to the manes, tho daughters sons aro considered 
as son’s sons.” ‘The daughters, therofore, stand conspicnona 
in the Ine of succession by reason of their conforing 
henefits by means of their descendants—Smri, Char 
Chap. X1, See. ii, Cl 10, 


Tb cannot, however, be honeo said, thab whera there is no 
malo issue, & danghter inhaite in preforonce to a widow 


— 


Oe Saleen 


en cee 
7 


cn ES 


ey 
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(paint); the Intter being in her own person compotent 
to associato in tho performance of religious sacrifices (agnt~ 
hotra) &c,, which are acts capable of conferring spititual 
benefits on the deceased, ‘Therefore, tho term “malo 
issuo” used in the passage “on failuro of male issue, the 
daughter inhorils,” must be considered by synecdoche to 
includo a patné (widow) also— Ibid , OL 11. 


Vist :—The wealth of a man who leaves no male issue” Authouty, 


goos to his wife; on failure of her, to his daughter.* 


VRMIASPATI:— The wife is pronounced snecessor to the 
wealth of her husband; in her default, the daughter, As 
a son, so does the daughter of a man proceed from his 
several limbs. How then, should any other person (b) take 
her fathor’s wealth ?—Mzt, In. Chap, IT, sect. ii, § 2;—Seo 
Smri, Chan, Chap. XI, Sect. ii, Cl. 1 and 3, 


(by Any other person] These terms exclude the son and 
widow, (who are preferable hous,) and include the father and 
tho rest.—Smt. Chan. Chap. XI, Sect. ii, OL 5 & 6, 


Tho meaning is how could the father and tho rest take 
the ye ey of 2 sonless man, while the daughter is alive? 
Seo Lbid, ‘ 


In springing fiom tho limbs of the father, a daughter is 
equal toason, ‘Lhe difference, however, is this. In the 
procication of a son, the contribution of the father’s part 
is greater; whereas, in that of a daughter, it is less, it 
boing declared “ A malo child is procreated, if the seed pre- 
dominate, but a female child is _procreated if the woman 
contiibuto most to tho footus.”+ Tlence a daughter is pro- 
nouncod cyual to a son to a certain extent—Lbid, § 4 


But what kind of daughter is competent to receive her 
fathon’s horitago, is doclarod by the same author,{— 


Vaiitasratt Being of equal class(e) and married to a 
man of like tiibo (@, boing virtuous [sédhevé (e)] and 
dovotod to obedience, and being formally appointed or not 





* Soo ate, pago 108, + Manu. 
1 Vdderkitdmans, prgo 293, 


Authority, 


PALURERD ss 


Vyavastha. 


Vyavasthd, 
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appointed to continue tho male lino, sho (tho daughter) 
shall tako the property of her falher—Smri. Chan, Chap. 
XI, Sceb. ii, § 26;—Vi, Chi. p. 293;-—V6. Me, (Baus.) 
page. 204. 


(o.) Boing of oqual class] Boing of tho samo class with tho 
fathor, that is, born of a wife of tho samo olasa with tho fithor. 
Smri. Chan. Chap. XL, Sock. ii, § 27. 


({@) Marviod to a man of liko tribe] This is intondod lo ox- 
clude one marriod to a man of superior or inforior tribe. Lor tho 
offpring of a daughlor married to a man of a higher or lower 
olaga is forbidden to perform the obsoquics of his matornal grand. 
fathor and other anocstors who are of inferior or of suporior 
yank, But one, mariod to. man belonging to the samo class, aou- 
fers bonefits ou hor father by means of her gon, 


Tho four opithets (being of equal class and married to a 
man of like tribo, being virtuous and devoted to obodionco) 
first mentioned, in the above passage, rofer to a daughtor 
claiming inheritance after a widow, and tho two opithots 
(being formal/y appointed or not appointed) last mentionod, 
to a daughter claiming inheritance beforo a widow. Boing 
formally appointed or no? appointed to continue the malo 
line] ero, an appointed daughter (whether formally 
appointed or not) must be understood, ‘Tho torm * daughter? 
(which has not been exprossly moutioned in the passaga) 
must bo understood before the other four opithots.—Sari, 
Chan, Chap. X18. ii, Cl 27. 


119, (¢) Boing virtuous} By this torm an unchasto 
daughtor is excluded from the inhoritances 


Tt being laid down that an unchasto widow does not in- 
harit, @ fortior’ a daughter, who is inferior bo the widow, 
or whose hoiitablo right is wonkor than that of a widow, 
cannot inherit, if wackaste, Seo ante, pp. 116, 117 and 
Precedonts, pp. 17, 425, 427, 433, 


120. A daughtor boing ontilled to inherit the 
divided property of hor father, it has boon, by 
parity of roasoning, dotcrmined that, sho is ontitlod 
fo inheril also such proporty as was separately 


* Vide Procodonts, pp, 261—267, 402, 108, 417, 
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acquired ov held by him, or was vested in him 
though its onjoyment was postponed till after a 
contingoney.* 


Because such property, not being held in common with Reason. 
any one else, is of the nature of a divided property. 


121. Of tho daughtors marricd and unmarried, Vyavastha. 
tho unmarricd is, in tho first place, the sole heiress 
of her father’s property.+ 


In the caso also where some of them are married, and some Authority. 
tmmarried, the unmarried ones alone (succeed), by reason of 
this (2, @, the following) text of KAtyAvana,—Vyav. Mayd 
Chap. IV, Sect. viii, § 11, 


KAtyAvana :—Let tho widow succeed to her husband’s Authonty, 
wealth, provided she be chaste: and, in default of her, let 
the daughter inherit, if unmarried.,-—Vyav. Mayt, Ohap. 
IV, Sect. iii, § 11 ;—2it. In. Chap. I, Sect. ii, § 2 


Annotations. 

121, Bub there is a differonce in tho Jaw, aa it obtains in 
Bennves, on this point, that school holding that a maiden daughter 
is in tho fivsl instance entilled to the property, According to the 
Jaw of Mithila an unmarried daughter is preferred to one who is 
mariied. Maen. IL, L. Vol, J, p, 22, 

121—123. A maidon is in the first instance entitled to the pro- 
perty ; failing her, that the succession devolves on the married 
daughtova who are indigent, to the exclusion of the wealthy daugh- 
tors that, in default of indigent daughters, the wealthy daughters 
are competent to inherit ; bub no preference is given to a daughter 
who has or is likely to have male issue, over a daughter who is 
barron,|| or a childless widow,.—Jfaon. TL L, Vol. I, p. 22, 





* Vide Precodonts, pp, 244, 443, 
} Vide Proccdents, pp. 416, 445, 


4 Intho Smritichandriié tho last word of the above text is ‘ Pratish 
thea” ingtond of “bhabet add, "and it ia rendered by unprovided,” feo 
Avishna Swat Lyer'e translation, page 176, 

{| Sco howover, page 151. 


- Authoity. 


Vyavasthet, 


Authoiity, 


Pyavasihd. 


Authority. 


Authority. 
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If thora be compotibion between maniod and unmarriod 
danghtors, tho ummarricd ono takes tho succession undor 
the specific provisions of the toxt above cited (in dofaull 
of hor, lot the daughter inherit, if uumanied.”)—Ait. In. 
Chap. II, Seet. ii, § 3. 


122. In default of the maidon danghters the 
married daughters inherit thoir father’s ostato.* 


PardsHaARa ~—Lot a maidon daughter take the hoitage 
of one who dics leaving no malo issuo; if there be no 
such daughter, a married ono shall inhori— Vi. Cha, p, 293, 


BALRUPA is of opinion that here such is the order of 
succession. Vi. Chi. (Sans.) p. 153.—BS8cee VP. C, Tagoro’s 
translation, p, 293. 


128. Among tho marriod daughters if thero 
be competition betweon an unprovided and an en- 
riched daughter, the unprovided ono inherils, in her 
default, the onrichod ono.t 


Among tho married onos hes somo are possessod of 
(other) wealth, and others are destiluto of any, these tho 
(last) oven will obtain (tho ostato), fiom this Loxt of Gou- 
TAMA, “A woman’s property goes to her danghtors, une 
married, or unprovided for? Unprovided for] Destituto 
of woalth, 'Choso nequainted with traditional law, hold 
that the word, ‘women’s’ (wifo’s) includes tho fethor’s also. 
~~Vyav. Maye. Chap. I, Beet, viii, § 12, 


If tho sho) tapas bo hetweon an unprovided and an 
ontiched daughtor, tho unprovided ono inhorits; bul, on 
failuic of such, the enriched one sueceads. for the text of 
GouTama is equally applicablo Lo iho paternal, ag te tho 
mataimnal, ostate, “A woman's separato properly goes Lo 
her daughtors, unmarried or unprovided.? Tb must not ho 
supposed, that this relates fo tho appointed daughter: for, 
in throating of malo issue, sho and her son have beau pros 
nounced equal to the legitimate son ( Hqual to hin is the 


* Vide Precedents, pp, 413, 416, 446, sb Vide Procodonts, pp. 419, 415, 416, 
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son of an appointed daughter,” or the daughter appointed 
to bo @ son.)—Afid, In. Chap, II, Sect, ii, § 4, 5. 


The conclusion, therefore is, where there is a compotition 
betwoen a daughter unprovided and one unmarried, both 
boing of the samo class with their father, aud possessing 
tho other qualifications mentioned in the text,* the un- 
married alone first takes; the maintenance of such daughters 
out of the wealth of the father being indispensable, On 
failure of such a daughter, the unprovided one takes, such a 
daughlor, being destitute of the means of subsistence, 
owing to tho inability on the part of her husband to main- 
tain her, although he is bound to do so. In default of 
unprovided daughters, the daughter provided or enriched 
and possessing the qualifications of equality of class, &., 
takes, such a daughter, though provided, being competent 
to inherit, On failure of daughters, the daughter’s son 
inherits, he being the offspring of the daughter.—Smri. 
Chan. Chap. XI, Sect. ii, § 28, 


Thus in default of tho widow, where there is competi- 
tion among daughters emiched, unprovided for and un- 
married, all being of the same class with thei: father, and 
possossing the other qualifications (mentioned in the text 
cited,)* the unmarried alone takes in the first place, as her 
fathor was bound to maintain hor; in default of her, the 
(daughter) unprovided for takes—such daughter being 
destitute of tho means of subsistence owing to the inabi- 
lity on the part of her husband to maintain her, although 
he was hail to do so; failing her, tho daughter provided for 
or enriched also possossing the qualifications of equality of 
class, &., already mentioned,* takes the ostate though she 
bo provided for and enriched. —V¢, 344. (Sars.) p. 205. 


124, According to the doctiine of the law as current 
in Mithilé, no distinction is made among the married daugh- 


Annotations, 


124, According to the law of Mithila, an unmanied daughter 
is proforred to ouc who is maniicd: failing her, maried daughters 





* See Ante, pages, 119 and 150, 


Conclusion, 


Vyavasth, 


POT al 


Vynvastha, 


Authority. 
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tors with respect to thoir being provided, unprovided, 
Darren and go forth, but on failure of tho maidon danghtor, 
all maniod daughters without any diference succeed equally 
and simullancously.—Soo, ante p. 152 


fe 


195. According to tho Smriti-chaundrikd, tho 
daughicr who is barron, or destitute of a son to 
confor spiritual bonclils on her deceased father, 
docs not inhorit from him, 


“Lot tho widow succoed to her husband’s wealth, pro- 
vided sho bo chaste, and in default of hor (A), the daughter 
inherits, if wemarried or unprovided.” By this it is in- 
ferrible that the above passagos* havo reforenco to daughters 
cithor unmairied or unprovided. Unprovided”? here 
moans unprovided with wealth and nol unprovided with 
offspring(2), stich as barren daughters and tho like, for, 
daughters of the lattor description are not at all ontitled to 
inherit their deceased father’s ostate, they being incapable 
of confening on hin benofits spiritual through the medium of 
their offspring —Smri. Chan, Chap, XI, See. ii, Cl. 20, 21, 

(4) “Tn dofault of hor” moans horo not in dofault of n Patni 


generally, but in default of that kind of Latnt, who is not 
tuted with incontinonce,—Lbed, Cl 21, 


(2) Tore hy ‘Offspring’ 13 meant only tho son of a danghtor, 
not hor doughtor ov pos son, hocauge, ovcept the son no other 
offspring of a daughter oan offer tho oblation cake and confor 
spiritual bonolit on her deconsed ful hor, 


Tho author of tho Véra-milroday is of tho samo opinion. 
Ho says—" GouramaA propounds that x woman’s soparato 


Annotations, 
avo entitled Lo the inhorilaneo, but there is no distinction mado 
among the matiicd daughtora; and ono who is manied, and has, 
or is likely to have, issue, ia nob meferred to one who ia widowed 
and barron; nor is there any distinction made between indigonce 
and woalth.—Maen, If, I. Vol. 1. p. 22 





* That is the toms of Manu, NAnavas, and Brusasrati, cited in 
pp, 147, 149, 


Preparer a oS 
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property goos to her daughtors, unmarried or unprovided for.” 
Although ho says “a woman's separate property,” yet by 
parity of reasoning it applies also to a father’s property, By 
the term “unprovided fox’ it should not be understood a 
woman unprovided with offspring by ronson of her heing 
barron and the like, inasmuch as such a woman is not entitled 
to inhorit in consequence of not conferring spiritual benefit 
through her offspring (that is son)—-V¢, Mt. (Sans) p, 205. 


126, If there be several daughters capable of 
inheriting, thoy all take their father’s heritage, or 
divide it among themselves.* 


«But if there be moro than one, they will divide ity and 
take shares. Vyav. Mayz. Chap. II, Sect. viii. § 9. 

Tf the danghtors competent to succeed be numerous, a 
distribution should bo made among them.—Coleb. Dig. 
Vol, IIL, (Lond. Ed.) p. 498. 

The word ‘daughters’ is used in the plural number— 
to show that thoso of the same class (with their father) 
get cqual shares, and those of different classes get shares 
in accordance with their tiibes,—Vé. Mz. (Sans.) p. 205, 


427. Upon tho death, natural or civil, of any 
of tho daughters in whom succession had vested, 


the surviving daughtors take the portion of the . 


purimony inherited and vacated by the deccased, 
nol tho daughter’s son and the rest.t 
Annotations 

126, The daughtors are named in tho plural number to suggest 
tho oqual or unoqual participation of daughters alike or dissimilar by 
class.—-Jfit, In, Chap, II, Sect. ii, § 1. 

127, On tho decoaso of ono of thom, whether thoy havo male issue 
oy not, tho ostale dovolvos on the surviving daughtor ; and it is not 
Lill aftor tho death of all thoso daughtors that the estate goes to the 
noxt holt of the fathor—Mlb, In, Sect, 168. 





* Pide Pioeodonts, pp. 410, 483, 444. 

‘t Vide Procodonts, pp £16, 133, 434 4 
Lt tho caso whore two danghtors sueccoded Lo theit father's ontate, and one 
of thom died leaving hor miler then a cluktess widow, and a son, 8 question 


Vyavasthd. 


Authority, 


Authority, 


Authoiity. 


Vyavasthds 
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Reason, 


VPyarasthé. 
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Because daughter's sous being postotior or inferior to 
danghtors, then succession haa been ordamed in defaulé of 


danghtors, 


Further, upon the death, natural or civil, of any of tho 
daughters who inherited ther pattimony, the surviving 
daughters ato alone entitled to tho portion of tho pati- 
mony mherited and vacated by thor deceasod siator and 
not tho son of the deceased daughter, bocuase a daughter 
boing nenror than a daughtet’s son, the lattor cannot in- 
herit so long as thore exists a single daughter compotent to 
inherit, Should it be asked, bow it 1s that a son’s son 
whose father is dead inherits his grandfathor’s estato simul. 
taneously with his paternal uncle? The answer is—Lfo 
does so under special texts to that effect, and thoro is no text 
ordaining that a daughter’s son whoso mother is dead should 
inherit his maternal graudfather’s properly simullancously 
with his mother’s sister, 


128. The right once yosted ina daughtor doos 
not cease until hor death, notwithstanding sho bo 
barren or a sonless widow who boro daughters 
only.* 











may wiro whothor the proporty imbertod by the doeeasod woman would he 
taken by her son, or world devolve upon the pistor (hough thon disqualified 
to inhoit, ‘Mere aro opinohs both waye some huyyers ato of opinion that 
tho swuviving sister. buing a childless wicow, and (theralots) imeompotant to 
inhail, the property should dovolyo on tho son uf tho deveawod, But others 
maintain thet the smviving sister bom diaqualified to inhart ab the time 
of he siator'h death fa no bar to hor talking hor father's property lott hy tho 
sister, bocausy she does nob inharit her sister's proporty no that her dlsqualifle 
cations at tho time of Aer doath should bo takon duty conarleration 5 (ant 
tho fact of its boing or father's, aud not hor stators, proporby aw muanifost 
from hor not having had absoluty propnetay sight ove at, but only 
restiicted intorost Uhorom, ay wall as fom ita devolving on her dathen's hole 
and not on her own hens ,) and becauaa, ke wives, the two daughtou w On, 
in tho logal sanso, hold to bo ono and the pie holy colleativoly nneaoedling 
to, and holding, thei fither's property, whitch on the doath of one would 
of course roman in the hands of the other, Chia (latter) ophion is mada 
tained by the High Court in its Ouginal Juiindiohon Soo Caso No, 660 of 
1866 —Hordyanath Sete plate) vases Dirge chara Rasdl, docddat on 
tho 28th ot Fobuay, 1865, by Hon'hla Wo Morgan who consulted the 
Hon'blo Skambhu nath Pandeé on tho pot in _quoslion Sua Ve. Dp, 170, 
Tho latter opinion his also boon ncoplod by the Pusy Connell Mada 
Preeedonts, p 434. 


* Vide Viccodents, p 134. 
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Because being barren or a aonless widow is not, like civil 
death, a cause of destroying horitable right already accrued 
and vested, + 


129, Tho daughtor, too, without a logal noces- 
sily or any of tho acts, roligious or secular, men- 
tioned in the widow’s successiont is incompetent to 
mako a gift, mortgage or sale of ihe property in- 
horited by her, but is to enjoy it with moderation 
until hor death. After that, hor father’s (next) heirs 
will take it.¢ 


As a daughter is inferior to a widow, or her right is 
wonkor than that of a widow, she, in the disposal of her 
father’s heritage, is certainly subject to the same restric- 
tions and liberties as a widow isin tho disposal of her hus- 
band's heritage. Sco Procedents pp. 424 aud 434, Note, 


In other words tho noxt heir of the former owner being 
entitled to inhe.it the property inherited and vacated by 
a widow, it has been dotermined that the word widow 
(paint) is employed with a goneral import; and the rule 
on the above point laid down in the widow's succession, 
must bo undorstood as applicable generally to the caso of 
& wonian’s suecession to inuerttanoa Vide Precedents pp. 
417, 4b, 427, 488, 435, 


ee 
130. Tho word widow (patnt) being employed 
with a gonoral import to embrace all tho females 
Annotations, 

120, In default of the widow, tho daughter inhorits, but neither 
is hor intorast absolute.—Maon, I, L, Vol. I, p. 21. 

129, 130. As tho daughtor’s right to succcod is inferior to that 
of tho widow, it necossarily follows that sho too is only to enjoy tho 
proporty, and that sho is subjoct to the samo restrictions in the uso 
of il, as tho widow. On her death, tho estate gocs to her father's 
novb hoir.—Elb. In, Sect. 171. 











* Soo the Chapter on Jixclusion fom Inheritance, 
‘| Boo ante pp, 182-138, ‘T Vide Proce ints, pp, 416, 424, 427, 433, 435, 


Reaon, 


Vyavastlit. 


Reason, 


Vyavasthd, 


Vyovasthit, 


Pyavasthé, 
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entitled {to inherit, whalover liberties and restric. 
tions are provided in the widow’s succossion, all 
those are applicablo to tho succession of daughtors 
and other fomales ontilled to inherit,» 


Bul,— 


On tho ground of the text:—" Tho son of a man iy even 
as himself, and tho daughter is equal to tho son,” &e, 
(ante p. 147) it has been dotermined by tho Tigh Clout aud 
the late Suprome Cot of Bombay that— 


18]. A daughter has absolute power over the pro- 
perty inhorited by hor from her fathor, just as sho 
has over her s¢r¢-dhan (woman’s peculswm) ; and that 
after hor, such property is to bo inherited by tho 
heirs to hor stvi-dhan.| 


182. While the Iigh Court of Madras hag 
held that a daughter has absolule power over tho 
movablo portion of her father’s heritago which sho 
can disposo of at pleasure (like her s¢r/-dhan), but 
not over tho immovables inheiled by her from 
him.| 
wee SS a, peepee 
* Vulo Prceedunts, pp 417, 127, 438, 136 1 Vide Procedonty, pp, £20, 428, 

| Fede Precedents, pp, 422, 274, 274, 
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SECTION 4. 
ON DAUGUTER’S SoNn’s SUCORSSION. 


138. On failure of the qualifiod daughter of a 
man who dicd separated from his co-heirs and not 
subsoquently reunited with them, his daughter’s 
son inherits from him,* 


YAsnavatxya :—Tho wife, and the daughters also(a), 
&e. Ante page 99. 


{a) By the import of the particle “also” the daughter's 
son succeeds to the estate on failure of daughters.—Mét. In, 
Chap. IT, Sect. ii. § 6. 


In default of daughters, the danghter’s son (succeeds),—~ 
Vyar, Mayt, Chap. IV, Sect. vit, § 13.—Vi. Jf. (Sans) 
pago 205. 


A daughter’s son being the off\ping of a daughter, 1s 
more neatly connected with the deceased than a father is; 
Vismnv has declared it-—Smri, Chan, Chap. XI, Sect. 11, 
Clause 16, 


Vistinu :—Where there exists no son or giandson(d), tho 
daughter’s son inheits the woalth. In offering oblations 





Annotations, 


183, According to the law of Bongal aud Benaies the daughter's 
sons inherit in default of the qualified daughters ; but the right of 
daughtov’a sons 13 not recognized by the Afthila School t—Maon. 
IE. Y Vol. I, p 23. 

Whaie there aro (danghter’s) sons, thei: right of succession is post- 


poned to that of othe: daughteis of the deceased —Stia TH. L 
Vol, T, p. 139, 





* Vide Procedonta, pp 433, 448—454, 450-561, 484 


$ This is not conect tho heritable right of daughter's Bons 183 cei tainty 
Looognuzed im tho Aethila School, Sve post pp 162, 163, and Precedents p 454 
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to tho doparted ancestors, the daughter's sons aro consi- 
dered as son’s sons,—Snivi Chan, Chap X, Sect, ti, Cl. 16, 
Vide Mét. Chap. II, Sect. 1i, § 6 and V4 AL, (Sans.) p, 205, 


() “Whero thoro oxista no aon or grandson.] This is in- 
dicativo of the non-existonco of heirs as fir as tho daughtor— 
Vi. ALi, (Sans.) p. 206, 


Manu:—By that malo child, whom a daughter, whothor 
Jormally appointed or nob, shall produco from a husband 
of tho equal class, the maternal grandfather becomes the 
grandsiro of a son’s son (¢); let that son give the funeral 
oblation and take inheritance.—J/ét. In, Chap, IT, Sect. ii, 
Para. 6,—Vé. Mi. (Sans.) p. 205. 


c) Tho grandsive of a gon’s son”—by this it is intimated 
that na in default of a gon, son’s son takes the horilage of hig 
paternal grandfather, so in default of a danghtor, tho daughtor's 
gon (inhorits the property of his matornal grandfuthor ),— V7, 
Mi, (Sans ) p. 208. 


Vrimasratt:—As the ownership of the father’s wealth 
devolves on her (the daughter), although kindrod exist, so 
her son likewise becomes the owner of his mother’s (and) 
maternal grandfather's estato.—Vi. Mi, (Sens.) p. 2053 
Vi. Ohi. (Sans) p. 153. Vide. P. ©. ‘Pagore’s translation, 
page 294, 


As by means of the oblation cako offered hy hor son, 
a daughtor inherits her father’s ostute, so by tho prosontas 
tion of the samo oblation cake her son also becomos the 
owner of his maternal grandiathor’s estate, although 
kindred, that is, tho fnther and tho rest, oxist, Such is tho 
moaning. —V4, Ali. (Sane.)p. 205, 


Manu :—Tho son, howover, of such a daughter, who 
succeeds to all the wealth of hor futhor dying without a son, 
must offer two funoral cakes, ono to his own futhor, and 
one to tho father of his mother, Botyoon a son’s son 
and the son of such a daughter, thero is no difference 
in Jaw ; since their fathor and mofhor both sprang from the 
body of tho samo man.—Chap. LX, verses 142, £83, 


Here tho oquality contomplated helween a son’s Kon and 
a daughter's son must bo understood to be an oquility in 
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point of eficacy, both tho sons being in their nature, un- 
equal. ‘Uhoro is no equality botweon thom in point of 
clearing off tho dobts and inhoiiting the assots of tho 
deceased ; it boing declared— Debts must bo paid by song 
and sons’ sons” Raforting to a grandfather's property, it 
has furthor been declared —' Tho ownership of tho father and 
son Js tho same init. ‘Tho superiority of a’ son’s gon boing, 
by these texts, declared in respect of asscts and debts, the 
equality contomplated by tho text of NARADA, above quoted 
botwoen a son’s son and a daughter's son must be nnder- 
stood to consist in conforring benefits not temporal, that is, in 
tho performance of Srdddhas ; it being declared by Visnnu—~ 
“In offering oblations to tho manes, tho daughter's sons 
aro considered as son’s sous,” ‘Iho danghtors, therefore, 
stand conspicuous in tho lino of succession by reason of 
their conferring benefits by means of thoir descondants.— 
Smit. Chan, Chap, XT, Sect. il, Cl 10. 


Although (in the text of Vrotar Vismxv, ane, p. 108) 
the father is said to inheiit the property of a sonless man, 
in default of tho daughter, yet, as reasons havo already been 
shown why the daughter's son should inherit in default of 
tho daughtor, it must be understood that the succession of a 
father does uot coma in until tho failure of daughter's sone. 
It must farthor be noticed that a daughter's aon boing con- 
nocted with the lino of the daughter herself, a separate 
montion of him in the order of heirs was considered nn- 
necessary by Brinar Visinu-—Smri, Chan. Chap. X, 
Beet, iii, Cl. 10, 


Tn the ordor of succession given in the Mitdksharé and Romarks, 


other books of paramount authority with tho Bonaros, 
Mahratlah and Dravida schools, the daughter's son is placed 
immodiately after tho daughter, But the authorities 
of tho ALithilé school arc not of one opinion with rogpect 
to the succession of the daughter's son. In tho Kalpataru, 
Madane-pirijata and Smuvili-sdra he (the daughter's son) 
is placed tmmediatoly afler the daughter* ; while according 
to tho Pivada-chintémani, which is the paramount au- 
thorily of the said school, tle daughter's son succeeds after 





* Vide Procedents, pp. 165-407, 


wae 


# 


Vycawasihd. 


Vyavasthd, 


162 VVAVASTHA-GHANDRINA 


the father. ‘ho passages (to that offoct) of tho lattor work 
aro as follows:—- 

VrnAspary says :—~‘As tho ownership of tho father’s 
woalth dovolves on hor, althongh kindrod caist, so her son 
likewise is acknowledged to bo hoir to his malornal grand- 
father’s ostate.’ ’—Vj. Ohi. p, 204. 


«Manu says :— Let tho dgughtor's son inko the wholo 
estato of his own father, who leaves no other son, and lof 
him offer two funoral oblations, tho ona to his own fathor, 
the other to his maternal grandfathor? *—Ibid, 


These two texts obtain in dafarle . mother and father. 
For the right of supcession af wife, daughter, and others 
has been stated succossively.—fbid, 


Accordingly in tho summary of tho heirs giyon in the 
abovo book (by its aythor) the daughtor’s son is placod aftor 
the father, and beforo tho brother, ‘Ihe samo rung thus :—~ 


“Therofore, tho gummary of the aboye montionad heirs 
js this:—fust, tho son; on failuro of him, the grandson j 
in his abseneo, the grandson's son; on failuro of him, 9 
chaste wife; in her default, tho danghtors ; in thoir alisonco, 
tho mother; in hor default, tho father; in his default, tho 
daughtor’s son; andan defeat of him, tho brother’ &e—- 
Vi. Chi, p. 299. 

Thus according to tho Viudda-chintdanani, wnd, thora+ 
fe scooting to tho provailing doctrine of the Ad idhild 
school,— 


184. Tho danghtor’s son succocds on failuro of 
the father. 

185. If thoro be sons of moro than ono daughtor, 
they take per capita, and not per stirpes." 











Annotations, 
135. If thoro bo sons of moo than ono danghtor, thoy take 
per ocpita, and not, ax sons’ sons do, per etd) pey—DMaon, IL ly 
Vol, T, p. 23, 





* Vide Precodonts pp. 448 et acy. 
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: Bocduse tho grandsons and great-grandsons (in the male 
ino,) do alone take per stinges on account of special texts ;* 
while all other lisirs take per capita. 


tn truth, tHe general rile regarding participation of 
heirs is to take per capita; the participation per stipes or 
adjustmont of the extent of rights and shares according 
to tho number of fathers or mothers ig an exception to it, 


For instance, if there be two sons of one daughter, and 
three of andther, five equal shares must be allotted, they 
shall not first divide the estate into two parts, and after- 
‘vards allot one share to each ; for such a mode of distribu- 
tion is only ordained in partition among the sons of sons: 
and the reasoning is not equal; for, a son’s son, whose own 
fathoy is dead, veceives a share from his uncle; but the 
daughter’s sdu, whose mother is deceased, does not receive 
& share from lis motlet’s sister—Coleb. Dig. Vol. III, 
page 501, 





SECTION IV, 
On Panunts’ Succussion, &c. 


With rospoct 40 tho order in which pavonts succead, the 
Mitahshard, io Vivéda-chintémant and the other author- 
itios of tho Bonates and Mithila schools, also tho Vyavahdra- 
maytkha, tho Smertit-chandiikd and the other authorities 
of tho Aahkvatla, and Drdvida schools aro not all of the 
samo opinion(l). But,— 4 





Annotations. 

(1) Bata Boars, the commentator of the Aitdlshard, is of 
opution, that the futher should inheit fist and afterwards the 
mother ; upon the analogy of more distant kindied, where the pater~ 
nal ling has mvariably the preference before the matemnal kindicd, 
and upon tho authority of sdveral oxpreas passages of law, Nanna. 
Panprra, author of voimmentaries on the Aieddshard and on tho 
Institutes of Visunvy had beforo maintained the samo opinion. 





4 Joo datle, pagoy OL and 98, 


Tllustiation. 





Vyarasthd, 


G4: VYAVASTILA-CALAN DEIR A 


Acending to the prevalent decking of the Benates 
aud Mithila schools,— 


136. The eslato of aman, who dicd separated 
from his co-parcenors, and nob subsequently re. 
uniled wilh them, dovoly cs, in default of heirs down 
to tho daughter's son, first on his mother, io 
default of her, on the fathor.* 








Annotationn, 


Bul iho elder commentator of the Auddhshid, Visiwisnwana 
Bnarra hag in this imetance followed tho toast of his author in bin 
own treatise entilled Mudana-paryata, wad las ruppoited ViryyA- 
nrsuwan’s aynnmnont both thore and in las ecommentuy named 
Subédhint Much diversity of opinion deca indeod provail on thus 
question Sri xara tiuntains, that the father and mother inhout 
together and the great majority of waiters of eminence (ius 
Arananka, md Kamirdn sna, and the authors of the Smrdti-chan- 
diiké, Madanaratna, Vyavahdramaythha, &e.,) gives the father 
the preference before the mother, But VAciasrart Misra, on tho 
contary, concurs with the dfea7 shard iv placing the mother before 
the father ,{ being gunded by an concen vending of the leat of 
Vistiny (cata pp, 10) vias tomaked in the owaitodoye, Tho 
author of the Jablor work proponcs to teonedy Ueno Couladiclions 
by a personal dustinetion, Tt he mother (anya he) be nubvidually 
more venornble than Ute father, she mbhivits pal she he less ao, (ho 
father takes the sulotitance.| AG In, Chap. 1, Seeb, iii, § 6. An. 
notation. 

136 In defaull of dangliter's sons, tho father inherits, acconting 
to the law as cuaent in Bengal, but acemding to Uhe other schools, 
the mother succeeds to the exclusion of the father—Maen, Lb la 
vol. 1, p, 25, 

130, Although a groab majority of writers givoy the father tho 
reference over tho mother, yel according tothe Iw oan guntont in 


* Vale Ticcedents, pp 28, d0r~ 172 
‘So docs also Crean sanwatty author ol the Perede padadhant 


} Bee Vode metrodoya (Suny) p 107, 
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On failuro of thoso heirs,* the two parents, meaning the Authuity. 
mother and tho fathor, ae successors 10 tho properly. Mit, 
dn. Chap, IT, Sect. iti, § 1, 


Although tho order, in which parents succeed to the estate Authority. 
do not cloaly appear (from tho tonor of the toxt,t) sinco the 
conjunctive compound is declared to present tho meaning 
of its soveral torms at once, and the omission of one term 
and the retention of the other constilute an exception to 
that complox oxpression, yet a3 the word ‘mother’ stands 
fist in tho phraso into which that {s resolvable (2), and is 
tho fitst in tho regular compound [méid-pitarou(3) | ‘mother 
and father, when not reduced (to tho simpler form pitarow 
‘paients’) by the omission of ono and ietention of the 
other ; it follows from the order of the terms (4) and that of 


i rire f 
Annotations, 


Benoa and {n Mithila, tho mothor has tho supeifor claim of 
inhevitanceMacn. I. L, vol, I, Chap. I, Sect, iii, Caso 13, Note. 


(2) The word mother stands first in the phrase into which that %s 
resolvable.] ‘ho compound term, whether reduced to the simpler 
cdpression or rotaining its complex form, is resolvable into the 
phrase mdié cha pité cha ‘both the mother and tho father’ This 
howovor, is only the customary o1dor of Lorms, not spectally onjoined 
ly any rule of Syntax, Annotation to Ads, Chap, II, Sect, iii, § 2 

(3) Js first in the regular compound,} Conformably with one of 
KAtvavana’s omendatory rules on J’Gnini’s canon for the collocation 
of torms in composition, (2, 2. 84) ‘Chat rulo 2equiies the most 
rovored object Lo have precedence ; and the example of tho rule, ag 
given in PAvansat’s Mahabhdshys and Vamana’s LGsiha vrittd, ta 
this very compound term madd-petarou ‘mother aud father’ ‘The 
commentators, Karyata and Llara-patta, assign reasons why a 
mother is considerod to be more veneiable tan a father,—Zbid. 

(4) Jt follows, fiom the order of tho terms] The compound 
tein mdéd-peta ou ‘mother and father,’ a3 well as tho abridged and 





*'That fa the huis hithoito cnumeiatod, namely, those down to tho 
daughitor's gon, 
++ Tho toxt of Yasnfyannya, ante p. 09, 


Authouty. 


Authority, 
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the senso which is theneo deduced and according to tho 
svilod thus presented in answer to an inquiry concoming 
tho order of succession, that tho mothor take the astute 
in the first instance ; and, on failure of her, the father—dtié 
Tu. Chap. TU, Sect, iii, § % 


Besides tho fathor is & common patrons, to other sona(5), 
but the mothor is not sof and, since her propinquity is con- 
scitantly groalost, it is fil, that sho should take tha estatd 
in tho fist instango, conformably with tho toxt—« 'I'o thd 
noarost sepinda the inlicritance noxt bolongs”*—ALel, In 
Chap, I, Scot, iii, § 8. 


In default of tho daughter, the mothor succoeds,—nt- 
cording to the authority of Visunu-—Vi. Obs. p, 2038. 


YAINYAVALBYA saysi—' A wifo, daughters, both pa- 
ronts(b), brothors, theit sons, kinsmon sprung from the sumo 
original stock, distant kindied, a pupil, and a follow-student 
in theology : on failuro of tho first of these, te noxt in order 


Annotations, 


simpler oxprossion pitarox ‘paronts, ia resolvablo into tha samo 
phraso mata cha pitd cha ‘volh the mother and the Lather? ‘Chua, 
in overly form of expression, ‘mother’ standa ful. Llonco tho nuthor 
infers, (hat the mother’s priority iu regard lo suecasion to woallla 
ia intondod by tho toxt (ante, p. 00)—-Lbud. 

(6) Zho father is @ common parent to other sons. “ho mother 
Js, in respect of Kons, Nol a common prront to Hoveral aolH of thom: 
and her propinquily is therfore moro inmmediato, compared with 
tho fathai'’s, But his paternity ia common ; since he may lave sour 
by womon of equal rank with himael{, aa woll aa ehihdion by wives 
of tho Ashabiy@ and othov infurior tribes; cat iy nowuess ia 
therefore meditto, in compmiaon wilh tho mother's. Tha mothor 
consequently ig nemost to hor child ; and sho sueceods to Whe oxtalo 
in the firab instanco, ninco it is ordainad by a preango of Manu, that 
the poison, who is nonieat of kin, shall have tho propaty. Subd 
dhint,—Annotation to Ait, In. Clq. 1, Soot. iii, § 3. 





* Manu, Ohap. 1X, y, 187. 
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shares tho ostale of him who has gone to heaven leaving 
no malo issue, ‘I'his law extends to all classos."—Vi. Ohi, 
pago 295. Sco ante, pago 99, 


(b} Bolh parents] Core a doubt may ariso as to the order Authority, 
of succossion, ‘Lo 1emovo this, the following oxplanation 
will suffice; tho mother, and on failure of her, the father, 
becauso this text has the samo origin with that of Visunu— 
Vi. Chi, p, 295. So also the Ratnékara.—Ibid. 


On failure of tho daughter's son, none being more nearly 
yelated to the deceased than the father, the text “The 
estate of one who loaves no male issue is inherited by the 
father” here applies, and -the wealth accordingly becomes 
inheritable by the father. Likewise, on this very occasion, 
none being moro noatly rolated to the deccased than tho 
mother, tho text, “Of a son dying childless (and leaving 
no widow) the mother shall take the estate” also applies, and 
the wealth becomes inheritable by the mother ‘Therefore 
YAgnavatrya says, “Tho wife and the daughters also, both 

avents (pitrou), Inothers, &o."-~The particle “ cha”? 

Falso) used in tho text, indicates that it is only after the 
daughtor’s son that tho mother and tho father simultane- 
ously succeed to the estate. The opinion of YAINAVALKYA 
must bo understood to be that there is no good ground for 
giving precedence to ono ovor the other as between the 
pavonts,—Smt, Chan, Chap. XI, Soo. iii, Cl. 1, 2, q 


Thoroforo, an order in thoiy auccossion must cortainly be Authority tor 
slated, Wo now proceed to stato it. hero being no reason —Pyavastha 
for giving preforonce to ono over tho othor, the precept alone = 18 
must be relicd upon in the matter. The law gives priority 
of succession to the father, Vrttar Visenu premising that 
tho wealth of a sonloss man goes to the widow, in her default 
to tho daughter, says, “In her default, to the father, and, 
in his dofault, 10 tho mather’*—Smri, Chan. Chap. XI, 
Sect, iv, Cl. 9, 


Although in this passago the fathor is said to inhorit the 
property of a sonless man in default of the daughter, yet, as 
roadons havo already boon shown why tho daugther’s son 





* Seo ante, pago 103, 
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should inhouil in dofault of tho daughtor, ib must bo un- 
dorstood that tho suecession of nt father does not como in 
until tho failure of daughters sond-——-Lbiel, Cl, LO, 


Therefore, according to tho Snriti-Chandrild— 


187. Tho fathor inheits on fhilnro of tho 
daughter's son, and tho mothoy on friluro of the 
father. 


According to the Vyavahdra-maytikha also— 


188. 'Tho fathor inhorits in dofault of tho daugh« 
4er’s son, and the mother on failure of tho fathor. 


Tn dofault of tho daughtor’s son, comes the fathor; in 
dofault of him, tho mothor; so (says) KAvyAyana: ‘Iho 
widow, boing a woman of honost family, or tho daughtois, 
or on failuio of thom, the father, or tho mothor, or tho bro« 
thor, or his sons, ate pronouncod to bo tho heirs of ono who 
Joaves no mala issue?” and hkowiso Vistinus “ho wealth 
of him who leaves no malo issuo, gocy to his wifo; on failure 
of her, it devolves on daughtog; in defrmult of daughters, 
it devolves on tho daughters’ sons; if thera bo nono, it 
belongs to the fabhor; tf ho ho dead, 1b apportains to tho 
mothor; on failure of hor, it goos to tho bothers, aftor (hom 
it desconds bo the brothar’s sons, sf nono ox1sb, 16 Boos to 
tho rolations [sabulya]"—Vyau Maya Chap, IV, Soct. 
viii, § Ld. 


Asfor tho opinion of VisnAnnsira—* that in tho complos 
dom ‘paonts,’ tho omission of ono form and rolontian of tho 
other [eka-sheshe] constitutos an oxcuplion to tho rogular 
compound [deandva], and although tho odor [ol ouns- 
iruction] bo not cortamly defined, yot tho nrouning [ain 
favor of the mother’s priouity] may bo undorstood, becaityo 
the word ‘mother’ stands first in tho proper form of tho 
compound; also, from the consaeutive order of (he parti 
cular compound [‘mother and father’) being tho ale, of 
which the omission of ono torm and rotontion of the other 
[‘paronis’] is tho oxcoption, and since tho {abhor iy a coms 
mon parent to many sons, whilst tho mothor iy nob so; 
therefore, of tho two, tho mothor in tho first instance tales 


emcee RIE? Ce 
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the estate, and on failure of her, the father,” it must be set 

aside, as contrary to those texts: for the word ‘mother’ 

boing placed first, in the proper form of the compound, is 5 
an excoption to the general tule, in egard to the option 

allowed for the omission of one te1m and retention of the 

other; and, further, thore is a want of proof, in fixing the 

propor order according to the diffusion or condensation [of 

the parontal power}.—Jbid, § 15. 


189. The mother also, if unchasto, ig not en- Pyavarha. 
titlod to inherit.> 


As tho term patné (widow) is employed with a general Reason, 
import embiacing any female entitled to inheritance, and as 
an adultoious wife o1 widow has no heritable right, a fortiort 
the unchaste mother has no such right, her zight being 
weaker than that of a widow.t 


140. Tho mother too without a legal-necessity pyavayna, 
or any of the acts, religious or secular, mentioned 
in widow’s succession,{ is incompetent to alienate 
hor son’s herilage, which, after her enjoyment and 
domict, is to be inherited by the next heirs of her 
son, § 


Because the mother’s heritable right being posterior to, Reason, 
and her claim weaker than, that of the widow, a fortiont 
sho is under the samo restrictions as are imposed upon the 
ee can have only such liberties as aie granted 
to her, 


141, According to the doctrine of the Mithila Yyaaska. 
School, and the opinions of the High Courts of 
Madras and Bombay, the mother has absolute right 





* Seo tho onso of Mussummat Deokce v. Sookhdeo. 2N, W. Pi. H.C, Rep, 
p, 861, Norton's Leading Cagos, Part IT, p. 428, 


+ Vide Procedonts, pp, 417, 424, 427, 433, 485. 
* 1 See ante, pp 122—144, 
§ Vide 1 Macn, 26,—1 Stia. 144, and Precedents, pp. 417, 418, 462-472, 
H Noo qate, pp. 157, 158 and Precodents, pp. 417, 424—427, 488, 485, 462—472, 
a 
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in, and powor over, the movablos, bul nol ovor the 
immovablos, inhorited by hor.* 


Asa woman cannot inake a present of, or at pleasure 
disposo of, immovablo proporty given to her by ‘hor husband 
in his Jifo-time, so also sho cannot disposo of ‘any immov- 
able proporly which sho inherits al his death. ‘Tho same 
opinion is maintained in the Ratnéhara and Drakisha-hdira, 
Tf tho mother on tho doath of har son, got his immovable 
proparty, sho cannot make a gift of it, or dispose of ib ab 
her pleasura.— Vi. Ohi, p. 263. 


Misnat also asserts, that sho (tho mother) has no power 
to give away, or otherwise alien, the property which dovolved 
on her by failure of nearer heirs, This lawyers aftirm 
to be the sottlod rule.-—Colob. Dig. Vol, IIT, p, 506. 


142. Astop-mothor is not ontilled to inhorit 
from her‘stop-son.} 


Becauso tho dicta of the AMitdishard and othor author- 
ities with respect to ® mother (ale, pp. 105, 106) aro 
applicable to one’s own mother, and nob to his slop-mother. 


Moreover, sinco tho relation belweon a slep-son and. 
step-mother exists only through tho futher, and, as such, slo 
is romotor than, and inforior Lo, tho fathor, sho cannol bo 
included in the term mothor (add) who, as nlondy shown, 
is much noarer than, and superior bo, tho father§ 5 and as the 
stop-mothor does nob and cannot confor tho grent benelit ay 
does tho natural mothor whoso propinquity is hold to be fay 
greater, and who herself is mueh moro venerablo, than the 
father§, the stop-mothor has no protensions lo inherit from 





* Vide Pocodonta, pp. 272-271, 407, 
‘+ Mrsna, that is Veoraaratr Misna, author of the Mtrdde-chinttmani, 
$ Vide 1 Sta, 114 ond Procmtonts, p, 659, 


§ Vydésa:—" Ton months tho mothor hore hay dafant in her womb, aaflirt. 
ing oxtromo anguish fainting with travall and vanens pang sho Inonght 
forth hor child, Loving hor son more than her hie, the lender mother 
is (justly) royored : who could ropay her even though ho tiled a handrod 
yeas!” Many also:—“ A mothor mn Hen and thousand father, for the 
boars the child in hor womb, and nourishes ib; thevetore in mothor move 
youciable,” 


em ge 
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her step-son. Besides the law has ordained the succession 
” of the natural mother alone, and not also of the father’s 
wife. (See partition), 





SECTION V. 


Oy THE SuccEssIonN oF A BROTHER, HIS SON AND 
SON’S SON. 


148. In default of parents, the brother takes the 
heritage of his brother. 


YAINAVALKYA :—“ The wife, and the daughters also, both 
parents, brothers likewise,” &, Ante p. 99. 


On failure of the father, brethren share the estate. Ac- 
cordingly Manu says,—“Of him who leaves no son, the 
father shall take the inheritance or the brothers.’—J/it. 
In. Chap. II, Sect. iv, §.1, V6, Ohi, p. 295, 


The right of succession of the brother has been settled 
by the authority of Vistinu (ante, p.108). On this subject 
Govurrama says, “The wealth of deceased brothers goes to 
the eldest."— Vi. Oht. p. 295. 


: On failure of parents, brothers take the inheritance. 
; V4. Mi. (Sans,) p. 207. 


Annotations, 


143, In default of father and mother, brothers inherit,+—Macn, 
H.L, Vol. I, p. 26. 





Manu :—A. mother surpasses a thousaud fathers, for she beara the olild 
in her womb, and nourishes it; therefore isa mother most venerable, A 
(more) A’chéryya surpasses ten Upddhydyas: a fathor, a hundred such 
Achtryyas; avd a mother, a thousand (natural) fnthas.— Vide V, D, 
pages 187—188, Note. 


* Vide precodents, pp. 478-475, 479, 


+ After this, Sir W. Macnaghten gives tha order of succession of bothers 
living in tho stato of reunion which in this work will be givon in its propur 
place, that is in tho chapter on Reunion, 


Vyavasthd. 


Authority. 


Authority. 
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Authority, 
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Authouity, 
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144. Among Drothers, sueh as ave of tho whole 
blood Inhorif in bho first instance.” 


Among brothers, such ag aro of the whole bleed tike 
the inherttanes in tho fish mstince, aden tho text eitad ps 
(Vis) © "Po tho nemest aupinda, tho inheritance not bo- 
longs? (Manu, 9, 187), Sinco those of tho half blood aro 
remote through tho diffwence ef the mothens—aZie Chap, 
4, Boat, iv, § 


In dofault of tho mother tho uterine brother (inhorits) 
Vyav. May. Chap. LY, Sect, vii, § 16. 


On failuio of the mother, tha property dovolyes on tho 
utoring brother, Ins propnyuity to the deceased being 
groaler by 1eason of both of them having been bout of tho 
samo mothor,--Snwrt, Chan. Chinp, XL, Seet. iv, Cl 1. 


“Both parents, Inathers likewise’ era tha word 
)rothors” refers m tho first placo to utoing brothois, they 
being more nemly related to the decoased Ulan w halt. 
brother.—Sniu i. Chun, Chap, XL Seet. w, CLO 4 


Tho rulo of VArnAVALBYA honce is, that the wealth of 
Asonloss main gous, on fluro of Is snothes, to a Wdorine 
bother, Tho same author, by the iso of the penoral terns 
“brothers,” white the montion of only a uterine brother” 
would fave boos sufidiont, mist be underitond bo have fied 
down the fiaf¢her rule hat, in dott of a uterine brothea, 
® brother of the hatf-blood, that as, by a diferent mother, 
sitcceeds, ‘Thee aro, howovor, oXteplions (o (he above stile 
in two instances, which will bo prevntly noticad. Saud, 
Chan. Chap. XI, Seeb. iy, CL 6, 


145. In defmul of tho whole brother tho half 
brothor (wiz., brother hy a different mother) inherits 
from his half-brother (decutsed,) } 


© Vad proeodonts, pp el, 170 
{¥ Gray anys, mo uate p $i, 
1 ede Uiccedonty pp dd beat. 
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If there be no uterine (or whole) brothers, thoso by dif- 
ferant mothers inhoril the estato.—Aié, In. Chap. II, Sect. 
iv, Para. 6. 


Tho word “brothors” being used in the gonocral senso, 
tho brothas by different mothers inherit on failure of 
brothes by the same mothor, ‘This is clearly declared by 
Sanarams-KAra who says:—“ Where there are two kinds of 
lnothers, one of the whole blood and the other of the half 
blood, the brothers of the whole blood take the inheitance 
to the oxelusion of those of the half-blood.” This passage 
is to be countenanced as founded on sound veason,—Smwi. 
Chan, Chap. XI, Sect. iv, Cl. 25. 


On failure of the uterine bother, tho wealth goes to the 
half-brother or brothor by a different mother.—Snt. Chun. 
Chap. XI, Sect, iv, Cl. 2, 


146. According to tho Simriti-chandrikd,—by 
consont of the mothoy, the brother may inhorit 
boforo her; and where a grandmother exists, she 
inherits ator the mother, and before tho brother, 


Tho pasenges to tho above effoct are as follow :—~ 


Tf a dividod member should die, his wealth, in de- 
fault of malo issuo, will bo taken by tho father, or brothor, 
or mothor, or then [tha] fathor’s mother (a) in due orden,’ 
Smri, Chan, Chap, XI, Sect, IV, Cl. 6. 


(a) “Father’s mother] Mother of the father uf tho de- 
ceased divided son, or, 1n other words, his gaandmother”’— 
Ibid. 


*The phrase {In default of malo issue’ has been used 
to denote the failure of persons moze nearly related to tha 
deccasod than tho father, The meaning honce is that, in 
default of heirs ranging from the son to the daughter's 
son, who are more nearly related to the deceased than the 
father, by reason of their conferring on him benefits tam- 
poral and spiritual, tho father takes tho ostate in the first 
instance.”—Ibid., Cl. 7. 


Authoiity, 


Authoilty. 


Authority, 
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Authority, 
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“The particle “ Vé” [or] which has been thrice used in 
the above passage, indicates an alternative and has re- 
ference to defaults occurring among heirs; 4 vested interest 
such as ‘Swdmyamam’ [ownership] not being capable 
of existing at one and the same time in one or the other 
of the heirs [enumerated] indiscriminately on the prin- 
ciple that a thing cannot have an indeterminate exist- 
ence,”—~-Ibid., Cl, 8. 


“Hence, the substance of the passage is this, In default 
of the father, the brother inherits; in default of him, the 
mother; in default of her, the grandmother, ‘The phrase 
‘Tn due order’ used in the passage, means in the order 
stated.” —Ibid., Cl. 9. 


“Manu, too, likewise, in the instance of a deceased 
divided member, having by the use of the pluase ‘ without 
male issue’ advyerted to the absence of a son, widow, 
daughter, and daughter's son, who are all more nearly 
related to the deceased, propounds the succession of the 
father, brother, mother and grandmother by a shloka and 
ahalf. ‘ Of him who leaves no gon, the father shall take 
the inheritance, or the brothers, Of a son who dies with- 
out issue (6), the mother shall take the inherjtance, and the 
mother also being dead, the father’s mother shall take 
the heritage’.”—Ibid., Cl,, 10. 


{b) “The phrase ‘without issue’ is here indicative of the 
absence of the son, widow, daughter, and daughter's son”—~ 
Toid., Cl. 11. 


“VRinASPATY, however, by the following passage, reconciles 
the inconsistency between the texts of KAryAyawa and 
Manu, and that of YAgNAvALKYA, by pointing out the case 

“in which a brother takes the succession prior to a mother 
as laid down in the texts of KAryAyana and Manu. “Of 
a deceased son who leaves neither widow (c), nor male issue, 
the mother must be considered as heiress, or by hex consent 
the brother may tnherit.’—Ibid,, Ol., 14. 


(c) “The term ‘ widow’ i a nie by synecdoche the 
daughter, daughter's son, and father, who constitute the 
series of heirs prescribed in the text of YAJNAVALKYA 
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founded on reasoning. It must, therefore, be understood 
that the son referred to in the above text of VRIHasPat! is 
one that dies leaving no son, widow, daughter, daughter's 
son, or father.”——Jbid., Cl. 15. 


“The conclusion hence is, that the consent of the mother 
and the existence of the grandmother are the two instances 
in which exceptions to the rule contained in the passage 
© Both parents, brothers likewise,’ are to be observed in 
the manner laid down in the texts of KAryAyANA and 
Manu.”-—-Ibid., Cl. 16. 


147. In default of brothers of the whole and 
half-blood, brothers’ sons inherit from their deceased 
uncle. * 


According to the text of YAsnavatxya; “The wife, 
and the daughters also, both parents, brothers likewise, 
and their sons, &e.” (Ante p, 99.) 


In default of brothers, their sons,—that is brothers’ 
sons—share the heritage.—Vé. Mz, (Sans.) p. 208. 


148. Among them also, the whole brother's son 
inherits in the first instance, failing him the half 
brother’s son.t 


On failure of brothers also, their sons share the heritage 
in the order of the respective fathers.—Jftt. In. Chap. 
XI, sect. IV, § 7. 


. In the case of.brother’s sons also, the same rule applies 
where there is competition between the son of a brother 
of the whole blood and the son of a brother of the half- 
blood. Therefore on failure of the son of a uterine brother, 
the son of a brother by a different mother takes inheritance. 
—Smri. Chan. Chap. XI, Sect. IV, Cl 36, 





* Vide Precedents, pp. 474, 475, 480. 
+ Vide Precedents, pp. 474, 476. 


Conclusion. 


Vyavasthé, 


Authority. 


Authority, 


Vyavasthé, 


Authority, 


Authority, 


Authority. 


Vyavasthd, 
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Among brothor’s sons also the succession is regulated 
acedrding to the greatness of propi nauity : the whole biother’s 
sons inherit in the first instance, failing them, half-brother’s 
sons, ‘his is proper: since a half-brother’s son omitting 
the mother of (his deceased uncle) the late proprietor, 
presents the oblation cake to his grandfather in conjune- 
tion with his own grandmother: thus he being inferior to 
the whole brother’s son, is entitled to succeed only in de- 
fault of the latter. V4, Mi, (Sans.) p. 208. 


But the author of the Vivdda-chintémant without 
making any distinction between the brothers of the whole 
and half-blood, and also between the sons of such brothers, 
has only said: “In defaulé of the daughter’s son, the 
brother; in his default, the brother’s son.”—See Vi, Ohi, 


page 299. 
According to the Vyavakdi'a Maytkha,— 


149. In dofault of the uterine brother his son 
inherits, and not the brother of the half-blood, and 
in default of the uterine brother’s son, the gentile 
relations (gotraja) succeed. 


The passages to the above effect are as follow :—~ 


“Tn default of the mother, the uterine brother, in his 
default, his son. As for the decluation of VisnANESHWARA 
and others, that ‘in default of tho uterine brother, those by 
different mothers succeed; and on failure of them the sons 
of the uterine brothor’, it is wrong: since the term ‘ brother’ 
has the fotce of ‘whole brother, and a secondary quality 
is implied by the term ‘brother by anothor mother;” and 
hence an exposition in favor of both is contrary (to sa 
In default of brother’s sons, the gentile relations succeed 
(gotraja)’—Vyav. May. Chap. LV, Scot. viii, § 16 & 18. 


Some, however, say, upon the term ‘brothers:’ that 
since, “brothers and sisters, with sons and daughters,” is 
one of the maxims [of P&nini,] and the term ‘ brothers 
and sisters,’ resolves into (tho complex term] ‘ brothers,’ by 
the omission of one term and retention of the other, ina 
compound of two species; therefore, in default of brothers, 
the sister [succeeds] :’ But it is not so, because there is a 


“Me 


er 


ON "HE SUCCESSION OF BROTHER AND THE RES. 177 


want of proof [of the correctness] of omitting one term, 
and retaining the other, in a compound of tivo specics. 
—Pyav, Mayt. Chap. IV, Sect. viii, § 16. 


150. In case of competition between brothers 
and _nophews, the nephews have no title to the suc- 
cession : for their right of inheritance is declared to 
be on failure of brothers.*—J/it. In. Chap. IT, 
Sect. iv, § 8. 

Consequently the wholo brother’s son has no right to 
inherit while there exists even a half-brother. 


151. If the sons of brothers bo numerous, they 
take per capita, and nob per stinpes.t 


152. However, when a brother has diced leaving 
no male issuc (nor other nearer heir), and tho estate 
has, consequently, devolved on his brothers, in- 
differently, if any one of thom dio before a parti- 
tion of their brother’s estate takes place, his song 
do, in that case, acquire a title through their 
father: and it is fil, theroforo, that 2 share should 
be allotted to them in their father’s right, at a sub- 
sequent distribution of the property between them 
and tho surviving brothers.—J/it, In. Chap. II, 
Sect. iv, § 9. 


The following passago of the Vyavahira-Magyihha is to 
the liko effect :— 


“The sons of a brother, alsa, if themselves not fatherless 
at the time of the paternal unclo’s death, provided they are 
capable of understanding (the use of) property, will divide the 
father’s share with their father’s other brothors, aftor the 
oxample : Among grandsons by dilforent fathers, tho allot. 
menb of shares is according to the fathers.”—Vyav. Alayd. 
Chap. IV, Sect. viii, § 17. 


So also Murra Misra. Sec Véra-mitrodoya (Sans.) 
page 208, 





* Vide Piocedonts, pp. 474, 476, . 
+ Seo anis page 163 and 1 Stun, LU. GL, p, 145. 
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Although the heritable right of the brother's grandson 
has not been clearly mentioned in the Mitékshara aud other 
digests in Sanskrié, yet it has been determined that— 


158. A brother's grandson suceceds in dofault 
of a brother’s son.* 


Becanse the term ‘ brother's son,’ is inclusive also of the 
brother’s grandson,t and because he is a sapinda and the 
nearest of the persons understood by the term golraja 
(gentiles). 





SECTION VI. 
ON THE SUCCESSION oF gotraja, OR GENTILUS.[ 


In the order of succession of heits down to a brother's 
son there is (except in three instances)§ no discrepancy 
among the books of the Benares and the other Schools ; 
the succession of gentiles (gotraja) in default of heirs as 
far as a,brother’s son is also recognised in all of them, 
But there is among them a great discrepancy in the enu- 
meration of the persons termed gotraja as well as in their 
order of succession (1). 


Annotations, 


(i.) The scholiast of Vistivu, who is also one of the commenta- 
tors of the Afitakshard, states otherwise the succession of the 
near aud distant kindred, in expounding the passage of Visunv 








* Vide Precedents, pp. 476—478, see also page 501, 

4 It may be asked that when in law, the term son (put-tra) is inclusive 
of the giandson and great-grandson (see ante p 19) why then the ton 
“brother's son’ does not here include alao the brother's great giandson 7 ‘Lhe 
anower i4, that (in Jaty) calculation is made fiom the son of the common 
ancestor, which here is the father of both the deceased and his brother, 
consequently the tem “son” (of that ancestor) ix inchwive ot his gient- 
giandson, who 1s the brother's grandson, 

+ Gotraja, ov gentiles aio persons sprung from the same general family 
(ootva) distinguished by a common name: these anawer neatly to the 
gentiles of the Aontan law 

§ That is in the succession of daughter's aon, parents, brothers and their 
sons, See aie, pp 162, 164—168, 172-176, 
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For instance in the Mdlékshard and many other books, 
which aro prevalent authorities in tho Benares school, the 


Annotations. 


Sif no brothers son oxist, it passes to kiusmen (dandhus ;) iu their 
default, it devolves on rolations (sakulyas) :” where BADAM-MIAT?A, 
on the anthority of a reading found in the Madana-rutna, proposes 
to transpose the terms bandhw and sukulya ; for tho purpose of 
reconciling Visnnu with YAsnavankya, by intermeting sadulya in 
the sense of goiraja or kinsmen sprung from the same family, 
Naspa Payprra, preserving the common ieading, says “kinstnen 
(bandh) avo supindas ; and these may belong to the same general 
family or not. First those of the same general family (sagotre) ave 
heirs, They ave three, the father, paternal grandfather, and great- 
grandfather as also three descendants of ench. ‘Lhe order is this: 
In tho father’s line, on failure of the brother's son, the brother's 
sou’s son is heir. In defult of him, tho paternal geandfathor, his 
souand grandson, Failing these, the paternal great grandfather, 
his son and grandson. To this manner the succession passes to tho 
fourth degree inclusive, and not to the fifth: for tho toxt oxpressea 

“Phe fifth has no concern with the funeral oblations. ‘The 
daughters of the father ant other ancestors must be admitted, like 
the daughter of 2 man himself, and for the same reason, On 
failure of the father’s kindred connected by funeral oblations, the 
mother’s kindrod ave heirs: namely the matornal grandfather, Ube 
maternal wnele and his son ; and so forth. Tn default of these, the 
successors ave the mother’s sister, her sou and tho rest.” 

The Commentator takes occasion to eensure au interpretation, 
which corresponds with that of the Mitdtshard as delivered in the 
follawing section (S. 6 § 1.) 5 and according to which the coguate’ 
kindred of the man himself, of lis father and of his mothor are 
the sons of his fathor’s sister and go forth : beeause it would follow, 
that the father’s sistow’s son and the rest would inhorit, although 
the man’s own sistor and sisler’s sons wore living, BALAM-brarva, 
however, repels this objection by the remark, that the sister and 
sister’s sons have been already noticed as next in succession to the 
brother and brothers sons: which is indeed Nanpa Panprra’s own 
doctrine, . 
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common ancestors’ widows, (viz,) paternal grandmother and 
the rest have been placed among the gotraja, or gentiles ; 
while in the Vivdda-chintémani, prevalent in the Mithila 
school, the succession of the paternal grandmother and 
the rest has not been mentioned, Then in the Smvriti- 
chandrikd, the paramount authority of the Drévida 
school, the paternal grandmother and the rest having been 
expressly oxcluded from the list of the gentile heirs, 
upon the ground of their not being comprehended in the 
term gotrajya which is of the masculine gender, the succes- 
sion of only the male gotrajas lias been recognized; and 
in the Vyavahdra-maytkha, which is prevalent in the 
Mahratta school, the sister and step-brother have been 
included among the gotrajas or gentiles. 


The subjoined ave the orders of succession according to 
lobar: el s 
the above-mentioned authorities. 


——————E 


Annotations, 


To adds, ‘after the heirs above mentioned the sakulyw ov distant 
Kinsman is entitled to the succession : meaning a relation in the fifth 
or other 1emoter degree,” 

This whole o1der of succession, it may be observed, differs materi« 
ally from that which is ineulcated m the text of the Ataishard. On 
the other hand, the author of the Véra-mitrodoya haa exactly follow- 
ed the Mitalsharé ; and so has Kamandnara: and it is alao con- 

{ firmed by MApmava A/cuAnra,in the Vyavahdra-dadhava, as well 
Patios at by the Smriti-chandrild. 

il Bubthe author of the Pyavahdra-mayékhe contends for a differ. 
ent series of haips-after the brother’s son : ¢ Ist the pateiual grand- 
mother ; 2nd the sister ; drd_the paternal grandfather and the 
brother of the half-blood, as equally near of kin; 4th the paternal 
great-grandfather, the paternal uncle and the son of a brother of 
the half-blood, sharing together as in tho same degree of affinity,’ 
He has not pursued the enumoration further ; and the principla 
stated by him, nearness of kin, does not clearly indicate the rule 
of continuation of this series—dft, In, Chap, IL. 8.v. §6. Auno- 
tation. 
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According to the prevalent doctrine of the Benares 
school :— 


154. In default of a brother’s son, tho gentiles 
take the inhevitance,* 


If there be not brother’s sons, the gontiles (a) share the 
estate.—A/it, In. Chap, IT, Sect. v, § 1. 


(a) ‘The gentiles are the paternal grandmother and relations 
connected by funeral oblations of food and libations of water.— 
Dbid. ‘ 


In default of brother’s sons, the gentiles succeed—they 
are taken to be relations besides the fathor, brothers and 
his son: Thoy are the paternal grandmother, the sapindas 
or kinsmen connected by funoral oblations of food and 
samdanodakas or kismen allied by a common libation of 
water.—Vi, Mt. (Sans.) p. 208, 


155. Of the gentiles, the grandmother inhorits 
in tho first instance, 


In the first place, tho paternal grandmother takes the 
inhoritance.— Vé. Mat. (Sans.) p. 208, 


In tho first place the paternal grandmother takos tho 
inheritanco,— M2, In, Chap. II, Sect. v, § 2. 


The paternal grandmother's succession immediately after 
the mother, was seomingly suggested by tho toxt before 
cited, “And, the mother also being dead, the father’s 
mother shall take the heritage :” no place, however, is found 
for her in the compact series of heirs from the father ta 
the nephew: and that text (“the father’s mothor shall 
take the heritage”) is intended only to indicate her goneral 
competency for inheritance, She must, therefore, of course 
succeed immediately after tha nephew; and thus there is 
no contradiction. —bid, 





g * Vide Precedents, pp. 492—602, 
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156. On failure of the paternal grandmother, 
the paternal grandfather and the rest inherit tho 


estate. 


On failure of tho paternal grandmother, the (gotraja) 
kinsmen sprang fiom the same family with the deceased 
and (sapendu) conuected by funeral oblations, namely 
the paternal grandfather and tho rest, inherit the estate, 
For kinsmen sprung fiom a different family, bat connected 
by funeial oblations, are indicated by the term cognate 


(bandhu Sect. 6 )—Aié. In, Chap. II, Sect. v, § 3. 


157. In default of the paternal grandmother, 
the paternal grandfathor inherits, failing him, the 
paternal uncle, in his default, his son. 


On failure of the father’s descendants the heiis aro 
successively the paternal grandmother, the paternal grand~ 
father, the uncles, and their sons—d/éé. In, Chap. II, 
Sect. v, § 4. 


On failure of the father’s descendants, the heirs are 
successively the paternal grandmother, tho paternal grand- 
father, the uuclos and their sons.—Vé. Ai, (Sans.) p. 209. 


158. On failuro of the paternal grandfather’s 
line, the paternal great-grandmother, the paternal 
preat-grandfather, his son and son’s son successive: 
ly inherit ;—~in default of thom, the paternal great. 
grandfathor’s mother, groat-grandfather’s father, 
grandfather’s uncle and his son successively ;— 
on failure of them, the paternal great-grand- 
father’s grandmother, great-grandfathor’s grandfa- 
ther, great-grandfather’s uncle and his son ;—in 
their default, the paternal gyeat-grandfather’s 

reat-grandmother, great-grandfathor’s great-grand- 

‘ather, great-grandfather’s grand-uncle and hig 
son,* 





* Vide Precedents, pp. 492—602, 
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On failure of the paternal grandfathor’s line, the pater. 
nal great-grandmother, the great-graudfalhor, his sons and 
their issue, inherit. In this manner must be undorstood 
tho succession of kindred belonging to the same general 
family and connected by funeral oblations up to the soventh 
[degree (4) ]*—Mzt, In. Chap. II, Sect. v, § 5. 


(a) In this manner must be understood the suecession of kindred 
belonging to the same general family and connected by funeral obla- 
tions up to the seventh degree.] Tho Subodiintt has given tho 
dotniled euumoration .of sapindas after tho paternal great-grand- 
father’s descendants :—vz., the paternal gront-grandfather's mo- 
ther, gront-grandfather’s fathor, great-grandfathor’s brothers and 
thoir sons, ‘ho paternal great-grandfather’s grandmother, grent- 
grandfather’s grandfather, great-giandfathor’s uncles and them 
sons. ‘The groat-grandfathor's groat-grandmother, gront-grand- 
father's gront-grandfather, his sons and thoir sons,— Vide Anuo- 
tation 5, at page 350 of tho Mitdkshard. 


On failure of the paternal grandfather’s line, the paternal 
great-grandmother, the paternal groat-grandfather, tho 
paternal grandfather’s brother, and nephew. In this man- 
nor must bo understood the succession of kindred bolong- 
ing to the same general family and connected by funeral 
oblations of food up to tho seventh degreo.—V¢, M2, (Sans.) 
page 209, 


Although tho heritable right of the groat-grandsons of 
tho ancostors is not montioned.in the Alitékshard and sovo- 
ral other treatises, yot the same has been very properly 
establishod by tho British Dispensers of justice, beeauso 
the great-grandson directly presents tho oblation cake in 
tho Pdrvana, aud because the term “son” signifies also the 
grandson and great-grandson in the male line.—Sco ante, 
pp. 18, 19, and Precedents, pp. 58, 477, 493-502. 








* Hore the learned Translator has, porhaps inadyoitonily, omitted to 10n- 
dor the Snmnacrit woid  d-sapimdé,” which 1s in tho original, and tho tian- 
lation of which is “up to the seventh” which is tho ond of the degreos of 
sapindas oy relations connected by funeral oblations of food as will be jne- 
sently seen in the description of Sapindas and in many other places, 


‘+A commontary on the Mitkshad by Bishwesnara Braita, 


Authority, 


Authority, 


Vyavasthe 


Authority, 


Authority. 


Authority, 


Vyavasihé, 
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159. On failure of thom, the samdnodakas or 
kindred connected by libations of watcr inherit ac- 
cording to the proximity of degreo * 


If there be none such, the succession devolves on kin- 
dred connected by libations of water: aud they must be 
undeistood to reach to seven degrees beyond the kindred 
connected by funeral oblations of food: ov else, as far as 
the limits of knowledge as to birth and naine extend, 
Accordingly Vriat Manu says: Tho relation of the 
sapindus or kindved connected by the funernal oblation, 
ceases with the seventh person and that of saménodakas, 
ai those connected by a common libation of water, extends 
to the fourteenth degree; or as some affirm, it reaches 
as far as the memory of birth and name extends, This 
is signified by gdéra or the relation of family name,”—AMit, 
In. Chap. II, Sect, v, § 6. 


In default of the sepindas or kindred connected by obla- 
tions of food, the samé@nodakas or kiudred connected by 
libation of wate: inherit: and they are seven beyond the 
sapindas.—,Vi, Mi. (Sans.) p. 209, 


The samdnodakas also inherit according to the proximity 
of degree.—V#, Mi, (Sans.) p. 209, 


According to the doctrine prevalent in the Mithila 
school,— 


160. In default of the brother's son the nearest 
kinsmen ; in default of them, the rcmotest kindred 
according to their order; in default of all theso, the 
nearest sakulya; on failure of them, the remotest 
sakulyat (inherit)— Vi. Chi. p. 299. 


The author of the Smviti-Chandrihd says,“ If it bo 
asked—who succeeds if there be not even brother’s sons, 
YAINAVALKYA says: ‘G@otraja (gentiles) or kinsmon 
sprung from the same family with tho deceased” Add 

* Vide Prceedents, pp, 492—602, 


+ Hero by tho torm “tho remotedt sakulya” aro to be undorstood Sumdnor 
dakas or kindred connected by a common libation of water. 





Be, 
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licte ‘take the inheritance’ The term ‘gotraja’ (though 
general in its signification) excludes tho father, brother and 
his son, who have already been separately noticed, and com- 
prehends the son of the grandfather and such other persons 
as ave sprung from the same family. The term ‘gotraje’ 
further excludes the daughter of the giandfather and the 
like females, it being primd facie a complex of two plural 
terms [gotrajah cha, gotrajuh che “gentiles and gentiles”] 
of the masculine gender formed by omitting one and 
retaining the other. Gotraja, according to Sanskrit Gram- 
mar, admits also of the assumption that itis a complex of 
two terms of different genders, but for such an assumption, 
the context must afford a special ground, as in the ingtance 
of the following, “Fetch /ukkutou [fowls]. Let me causo 
them to have sexual intercourse.” Llere, however, there 
exists no such special ground. Onthe contrary, tho term 
‘gotraja’ being used in the text of YAsNavaLKya, after tho 
words “brothers likewise and their sons”? both of which 
denote mates, must bo concluded to mean malo gotraje 
only and not females’—Smri, Chan. Chap. XI, Sect. V, 
Clause 1 & 2, 


Again, veforring to tle Srudi ‘Iomales and persons 
deficient in an otgan of sense or member are doomed in- 
competent to inherit,’ [which Srudi, as already noticed, is 
applicable to females not being 2 widow, daughter, or the 
like, whose right to inheritance has boen expressly declared 
by law], it [tho Srwé2] will be found reconcilablo with the 
conclusion that the complex term ‘ gotraja’ is a compound 
of two terms of the masculine gender. Whoreas, if ‘ gotra- 
je’ were considered to consisb of two terms of difloreut 
genders, namely, the masculine and feminine, such a con- 
struction would be opposed to the purport of tho Srati, 
Tho latter construction is therefore set asida,”—Jbid,, Cl. 2. 


“ Accordingly, BudsuyA-KARA, the commentator of the 
stitrah or aphorisms of APASTAMBA, construcs tho sttrah : 
«The father, being alive, distributed his heritago among 
his sons [puérebhyah],” as signifying that heritage was 
distributed among the sons alone and not among the 
daughters algo, these being females,” —Zbid., Cl. 4, 


“Under the rule of Grammar ‘Brothers [bhrdtarou] 
and sons [putvou,) with sisters and daughteis, the terms 
2 


el 
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‘dulita cha and putrah cha? {daughter and son] form the 
complex term ‘Putrow’ [sons], by the omission of one term 
and retention of the other of the regular compound of two 
species, Though, accordingly, by supposing that the complex 
word ‘puirah’ [sons] in the phrase ‘ Among his sons [putre- 
bhyal’] used in the aphorism above quoted, comprises two 
terms of two different genders, namoly, daughter and son, it 
is practicable to construe the passage in question as implying 
that heritage was distributed among daughters also, yet such 
a construction isto be rejected as opposed to the principle 
that males alone are competent to inherit and not females, 
inculeated by the Sruti, “ Females and persons deficient in an 
organ of sense or member are deemed incompetent to 
inherit,’”’—Smri, Chan. Chap, XI, Sect. V, Ch. 9. 


“Some say: ‘gotraja [gentiles ] are the paternal 
grandmother and relations connected by funeral oblations 
of food [sapindas] and relations connected by libations of 
water [sumdnodukas]. In the first place, the grandmother 
takes the inheritance, The paternal grandmother's succes- 
sion, immediately after the mother, was seemingly suggested 
by the text—‘ And the mother also being dead, the father’s 
mother shall take the heritage’; no place however is found 
for her in the compact series of heirs from the father to the 
nephew. She must therefore, of course, succeed immedi- 
ately after the nephew, and thus there is no contradiction.” 
This is not right. Zven after the nephew, there is no place 
to be found for the grandmother, the term ‘gotraja’ dm- 
mediately following the term nephew in the compact series 
of heirs, and that term referring, as above noticed, to male 
gotraja, Besides, gotraja (in Sanskrit) means persons 
sprung from the same family. But a grandmother is not 
one sprung from the same family with the deceased. She 
was born in a different family and had connection with the 
family of the deceased, only by marriage, She can not 
hence be called a ‘gotraja.’ This much is sufficient to 
refute the opinion above quoted,”—Smri. Chan, Chap. XI, 
Sect. V, Cl. 6. 


“YAINAVALKYA, ib must be understood, has used in his 
text the term ‘gotraja’ in the form of a conjunctive com~ 
pound, as he has done the term ‘pitarow’ [parents] in the 
same passage. ‘This is because, as between both the parents, 
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ho saw no ground for giving precedence to one over the 
other, so he found no reason among gotrajas for selecting 
one in preference to another. For instance, in declaring 
that, in default of a brother's son, the son of the grand- 
father succeeds, what reason could there be? None.”—Jbid., 
Clause 7, 


“The objector here asks who has declared a grandfather’s 
son entitled to inheritance in supersession of a grandfather? 
The reply is, that YAINAVALKYA himself must he presumed 
to havo so declared by his having used in his passage the 
term ‘gotraja,’ [gentiles] immediately after the phrase 
‘ brothers likewise and their sons.” ‘The separate mention 
of brothers and their sons while they are comprehended in 
the term ‘gotraja,’ is indicative of the rulo that, of 
tho descendants severally belonging to the grandfather and 
others, only two, namely, the son and the grandson, are 
entitled to inheritance, as is the case with the doscendants 
of the father,” —Ibid., Cl. 8, 


“MANU, too, propounds the same principle :—* Whoever 
is the noxt in tho lino of kinsmen Leupinda}, to him the 
inheritance belongs, On failure of such kindred, the dis- 
taut kinsman [eablaa) shall bo tho heir, the spiritual 
preceptor or the pupil.’”—Smri. Chan, Chap. XI, Sect. V, 
Clause 9. ‘4 


“On the strength of tho above oxplanation, it must be 
concluded that those who declare that, after the brother’s 
son, the grandfather succeeds, that on failure of him, his 
descendants take, and that a similar rule is to be observed 
in tho case of the great-grandfather and others, are ignorant 
of the true meaning of the text, (para. 9,) inculcating an 
order of succession different from that ordained by tho text 
founded on reasoning.” —Smri. Chan. chap. XI, Sect. V, 


Clause 11. 
Consequently, — 

“ According to the doctrine prevalent in the Drévida 
School,— 


161. The order of succession stands as follows :— 
On failure of a brother’s son, the gon of the paternal 


Vyavasthd, 


Yyavastha, 
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grandfather sueceeds, on failure of him, his son ; 
on failure of him, the son of the paternal great-grand- 
father, on failure of him, his son; on failure of 
him, the son of the groat-great-erandfather, on 
failuro of him, his son; on failure of him, the son 
of the father of the great-preat-grandfather, on 
failure of him, his son ; on failure of him, the son 
of the last sapinda,* on failuro of him, his son ; 
on failure of him, tho son of the first samdno- 
daha, ov failure of him, his son. A similar rule 
is to be observed in regard to the succession of the 
descendants of each of the six} samdnodakas of 
the higher grade.—Smri. Chan. Chap. XI, Sect. V, 
Clause 12. 


VriHasPati bearing in mind all tho above principles» 
declares,S— 


162. “Whero there are many relatives (jud- 
tayah,) remote kindred (sahalydh,) and cognate 
kindred (béndhavdh,) whocver is the noarost of 
them, shall take the woalth of him who dics with- 
out malo issue.”-—Lbid., Cl. 18. 


JIndtayah)] Sapindas or kinsmen connectod by 
funeral oblations of food.—Tbid. 


Sdkulyah] Suménodakas or distant kinsmen connected 
by libatious of water.—Ibid. : 





* 4 Sapinde ig a kinsman connected by oblations of food. Soa post 


+ A Samdnodaka isn kindhed allied by libation of water and is moe yo. 
mote than a sapenda or salulya, 


+ Hora the lenined Translator of the Smrit-chandrila has used the word 
‘fire? but I do not know how that cau bo, smee tho samdnodakas ae of seven 
degrees from the eighth to the fourteonth degice, both inalusivo, as pninly 
appeats riled the “ee oon (Qn Sanskeit) ag well ns from othor books, 

ee the Succession of Samdnodakas in this hook and in the coi i 
book in Sanskrrt and Urdu. : seeponding 


§ Siri, Chan, Chap, XI, Sec, V, Cl. 13, 


aan 
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According to the doctrine prevalent im the Mahratta 
Schvol,— 


163. In default of brother’s sons, succoed the  Vyavaahd. 
gentile relations (gotvaja) within the seventh 
degrec, being connected by funcral oblations (sapin- 
da).— Vyav. Mayu, Chap. IV, Sec. viii, § 18. 


164. The first among these is the paternal "4 
grandmother.—Jbid. 


According to this text of Manu: “The mother also be- 
jng dead, the father’s mother shall take the haiitage fon 
failure of brothers and nephews.]” Even though she is 
(here) mentioned immediately next to the mother, stil] sho 
is to be entered at the end, after the brotlor’s sons, after 
the manner of the entry of (the srdddha for) incidental 
persons at tho end, (as deceased acquaintances, &c.,) be- 
causo the placing her in the middle (is in violation) of tho 
rank fixed for each, as far as biother’s sons.—-Jbid, 


165. Indefault of hor, comes the sister.*—Zid, Vuevasthd. 
Para. 19. 


Under this toxt of Manu: “To tho nearest sapinda Reson ond 
(male or female), after him in the third degree, the inhexi-  Avéberlly. 
tance next belongs:’?? and this of Vrimasratr: “ Whore 
many claim the inhoritance of a childless man, whether 
they bo paternal or maternal relations, (sakeulyah,) or more 
distant kinsmen (béndhavak), he who is the nearest of thom 
shall take the estate.” And (the noxt rank is) her’s, both 
from her boing begotten under tho brotlier’s family namo, 
and there being no further resorvation with respect to the 
gentile relationship (gotrajatwa): it docs not particularly 
specify the same gentile kindred.—Ibid., § 19. 


166. On failure of her, tho paternal grand-  Vyavauhs 
father, and half-brother aro both to share and take 
it (the inheritance).— Zbid., § 20. 





* Vide procodents, pp. 275, 467, 486—492. 
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‘ Reason, Their propinquity being equal, since the (deceased 
peison’s) own father was begotten by the formor of those 
two, and was himself the begetter, of the latter, as well 
as of the deceased, ‘tho propinguity being similar, and 
there being a want of any other notice, howovor slight, 
beyond the oder of the text, or the like, thorefore, in 
other cases, wo must act even thus, Vor this renson,—* 


Vywetht, 167. In default of theso two, tho patornal 
preat-grandfather, the fathox’s brother, and the 
sons of the half-brother shall take and share it (tho 
inheritance),.—Zdid., § 20. 


Vywvashd. 168, All the sapindas and samdnodakas follow, 
in the order of propinquity.—JZbid., § 21. 


They are (thus) enumerated by Manu:—“ Now the re- 
lation of sapindas (or men connected by funeral calte,) 
ceases with the seventh (a) person (or in the sixth degree 
: of ascent or descent,) and that of the samdénodakas or 

those connected by an equal libation of water ends only 
' vee their births and family names are no longer known.” 
Lbid. 


7 (2) Tho seventh must bo undorstood as of him passod nway. 
bid. 





The relation of sepinda is of two kinds: 1. Through 
body or consanguinity, and 2, connection by funoral cake 
(pinda).+ 


The relation of sapinda by consanguinity is as follows :— 


Relation of ‘Lhe relation of sapinda is by connection with Ne by 
sapinda by containing a portion of) the same body. Thus the son 
consanguinity. haviug sprung from the body of his father, has the relation 

Pr of sepinda (through consanguinity) with his father; so 
Pt also with the paternal grandfather and the rest, since there 





\, * Vyan, May. Chap. IV, Soot. vill, § 20, 
\ + Da, Min, Seo. Vi, § 32, 
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exists consanguinity between him and them through the 
father. In like manner, having sprung from the body of 
the mother, he bears the relation (of sapinda) to her, also 
to the maternal grandfather and the rest, and the mother’s 
brother, sister, and the rest, by reason of consanguinity 
through the mother; so also to the father’s brothers and 
sisters and the rest (by reason of consanguinity through the 
father:) the wife commencing to be of the same body with 
the husband, (bears tho sapinda relation to the husband): 
the brother and brother's wife likewise commencing reci- 
procally to be of the same body, are sapindas by reason 
of being from the same body. Thus, wherever the word 
‘sapindd is (used), there consanguinity must be known to 
exist directly or indirectly —AMitdksharé Achéra Adhydya, 
Sans. pp. 5,6. Seo Pardsara-madhava.* 


The Sapinda relation by connection of the funeral cake 
is described as follows — 


According to the Chandriké, Apardrka, Medhdtithi, Relation of 
Médhava and other books, the sapinda rolation arises inde wy 
from the act of presentation (by two or more persons) of the sanaal onto, 
oblation-cake to the manes of one and the same individual, 

“The fourth person and the (two) rest share the remains 
of the oblations wiped off with kusha grass, tho father and 
the (two) rest share the funeral cakes, the seventh person 
is the giver of oblations; the relation of sapindas or men 
connected by the funeral-cake extends (therefore) to the 
seventh person (or sixth degree in ascent or descent).” 
Matsya-purdna, It should not be said that a paternal 
uncle and the rest (z. ¢, brother's son) are not reciprocally 
sapindas, since the same ancestor who participates in the 
oblation offered by the uncle, participates also in that offer. 
ed by the nephow. If any one of those ancestors who 
participate in the funeral oblation offered by one individual 
be also the participator of the funeral oblation offered by 
another, then all of them become sepindas to each other.t 





* Vide Precedents, p. 611- 


‘If the passage contained at page 87 of tho Solect Reports, Vol. III 
and quoted therefrom in the case of Amrita Moyee Debce vs. Lakhee Narain 
Chuckerbutty (See ynec, p. 611) professes to be a tranalation of the very 
Sanekrit passage of which the above is one, it muat be eironeous, 
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Their wives also are sapindas by reason of relationship 
arising from their right to associate with their husbands 
in the performance of the shrdddhas, also by yeason of its 
being declared in tho Snvriti that the wifo becomes united 
with her husband in tho prosentation and participation of 
oblation-cakes, in gotva, and impurity—Nirnoyu-sindhu, , 
Chapter III, Leaf 22. : 


Premising the son, son’s son and son’s giandson (iu tho 
male line) BOUDHAYANA says :— 


Relation of “The paternal great-grandfather, grandfathor, the father 
sapinda by and the man himself, his brothers of the whole blood, his 
conneniion'sct son by a woman (wife) of the same tiibe, grandson and great- 

grandson; all these paitaking of undivided oblations, are 
pronounced ‘supindas,’ ‘hose who share divided oblations 
are called ‘sakulyas’. Male issue of the body being in esse, 
the property goes to them,” ‘The meaning of the (above) 
passage is this,—since (the fouth person or tho proprietor) 
enjoys the oblation-cakes presented to the father and the 
two next ancestors, as being the pmticipator in the offerings 
at obsequies; and since the son and othor descendants 
to the number of three present oblations to the deccased ; 
and he, who, while living, presents an oblation to Tid 
ancestor, pattakes, when deceased, of tho oblations pre- 
sented to the same person ; such being tho care, the middlo- 
most (of theseven) who, while living, offered food to tho 
manes of ancestors, and, when dead, partook of tho offerings 
made to them, became the object to which tho oblations 
of his descendants were addressed in their life-time, and 
shares with them, when they aro deceased, the food which 
must be offered by the daughter’s son and other (surviving 
descendants beyond tho third degree), Uenco those 
ancestors to whom he presented oblations, and those (de- 
scendants) who presented oblations to him, partake of 
the undivided offering in the form of pinda (food at obse- 
quies). ‘Chus the persons who do partake of such offerings 
are supindas, they being connected by the same oblation- 
cake, But one distaut in the fifth degree, neither gives an 
oblation to the fifth in ascent, nor shares the offering pro- 
sented to his manes, So the fifth in descent neither 
gives oblations to the middle person who is distant ‘from 
him in the fifth degree, nor partakes of tho offerings 
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made by him. ‘Therefore three ancestors from the grand- 
father’s grandfather upwards, and three descendants from 
the grandson’s grandson downwards, are denominated ¢ sa- 
leulyas’, as partaking of divided oblations, since they do 
not participate in the same offering, ‘The fifth and the rest 
in ascent as well as in descent are called salulyas, because 
the only relation they bear is with the family (Aula) of the 
proprietor. ‘This relation of sapinda and suménodaka is 
said to be applicable to the taking of heritage by 1eason of 
its being mentioned in the Section on Inhentance. But not 
in impurity, marriage, aud the like, ‘Tho ancestors sharing 
the lepa or the romains of the oblations wiped off with a 
kusha grass ave also sapindas according to the text:—* The 
fourth ancestor and the (two) rest share the Jepa, the 
father and the (two) yest share the oblation-cake, the 
seventh person is the giver of oblations: the relation of 
sapinda, or men connected by the oblation-cake extends 
(therefore) to the seventh peison (or sixth degree of ascent 
or descent),” and according to this text also “Ihe relation 
of the sapindas (or kindred connected by the funeral obla- 
tion) ceases with tho seventh person.” “ ‘The sapinda rela- 
tion coases with the person above the fifth in the maternal line 
and above the seventh in the paternal line”, ‘his text of 
YAINAVALKYA agrecing with the abovo, the moaning to be 
explained is that it exists in the seventh person and ceases 
with the eighth, 


“The fourth person and tho (two) rest share tho lepa 
or the remains of the oblations wiped off through susha 
grass; the father and the (two) rest share the oblation- 
cake; the seventh person is the giver of oblations; the 
relation of sapindas, ‘or men connected by tho oblation- 
cake, extends (therefore) to the seventh person (or sixth 
degree of ascent or descent). It should, however, be 
noticed that these are considered sapindas only in the 
case of impurity by reason of a kinsman’s death ;* but in 
respect of inheritance, Nie first) thee are as sepindas and 
(tho other) three as saculyas. See Coleb, Dig. Vol. III, 
(Lond. Ed.), p. 531. 


* And also marriage, 
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( 1d ) 
SECTION VIL 


On THE Succession or Coanares (Bandhus), 


Tywatht, 169. In dofault of gentiles, the cognates aro 
heirs. 

Authority, On failure of gentiles, tho cognates are heirs.—Jfit. In. 
Chap. II, Sect. vi, § 1. 


Cognates are of threo kinds; related to the person him- 
self, to his father, and to his mother: ay is declared by the 
following text:—‘ Tho sons of his own father’s sister, the 
sons of his own mother’s sister, and the sons of his own ma- 
ternal uncle, must be considered as his own cognate kindred. 
The sons of his father’s paternal aunt, the sons of his 
father’s maternal aunt, and the sons of his father’s maternal 
uncle, must be deemed his father’s cognate kindied. ‘he 
sons of his mothen’s paternal aunt, the sons of his mother’s 
maternal aunt, and the sons of his mother’s maternal unclo, 
must be reckoned his mother’s cognate kindred.”—Ait. In. 
Chap. IZ, Sect. vi, § 1. 


Authority, . VActiAspatr Misra :—In default of kinsmon alliod by 
family, the coguate kindred (bandh) shall inherit, as 
stated by YAJNAVALKYA, Cognate kindred aro of three 
sorts, namely, a person’s own, his father’s, and his mother’s, 
who aro thus specified. ‘Lhe sons of his own father’s sis- 
ter,®” Get 


Authoity. | DevAnanna Buarra :—Cognato kindred are described 
(as follows) ina different Smriti, according to their order 
of proximity. ‘The son of his father’s sister,} &c.|| 


Authority, Tf no distant kinsmen (sodaka) exist, then come in the 
cognate kindied (bandhus), who ave thus specified in an- 
other Smritt :—“The sous of his own father's sister, tho 
sons of his own mother’s sister, and the sons of his own 
mother’s brother, must be considered as his own congate 





* V2 Chi, pp 297, 298, 
‘+ Tho reat as above, 
t Smrti. Chan Chap. XI, Sect. y. Cl 18, 14 
Il ‘The reat_as above. 


ON TIE SUCOWSSION OF COGNATES. 195 


Kindred. Tho sons of his father’s paternal aunt, tho sons 
of his father’s maternal aunt, and the sons of his father’s 
mateinal uncle, must be deemed his father’s congate kin- 
died. ‘The sons of his mother’s paternal aunt, the sons 
of his mother’s maternal aunt, and the sons of his mother's 
maternal uncle, must be reckoned his mother’s cognato 
Kindred. Here the order (of succession) is even the order 
of the text.—Vyav. dlayé. Chap. IV, Sect. viii, § 22. 


170. These inherit according to the order of Vyaushd. 
their proximity. That is to say, first the de- 
ceased’s own bandhus, in their default, his father’s 
bandhus, and failing them, his mother’s bandhus, 
take tho inheritance. 


These should inherit according to their order, BALA-RUPA Authosity, 
is of the same opmion—Vi. Ché., p. 198, 


Here by reason of near affinity, the cognate kindted of Authonty. 
the deceased himself, are his successors in the first instance ; 
on failure of them, his father's cognate kindred ; or, if there 
be none, his mother’s cognate kindred, —JZit. In. Chap, II, 
Sect. vi, § 2. 


“Cognato kindred are described according to the order 
of their propinquity.”*— Here the order (of succession) 
iseven tho order of the text.”t—‘These should suceced 
according to their order.’{ From those passages it appears 
that bandhus of each kind do not inherit all simultaneously, 
but one after the other as enumerated in the text, ILenco 
among one’s own bandhus his father’s sister’s son succeeds 
in the first instance, next his mother’s siste:’s son, and then 
his maternal uncle’s son, IIis fathor’s bandhus too suc- 
coed in the same order, and so do his mother’s bandhus.(1) 





qe 
Annotations, 


(1) Tho learned Translator of the Smriti-chandsikd has, accord- 
ingly given, in his Summary, the order of succession of every one of 








# Sn i, Chan. (Sans) p 77, sco its English translation De 
‘t Vyav, Mayt, Chap, IV, Sect, vin, § 22, 
1 Pa Chip 198, 
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In default of Saménodakas or kinamen allied by libation 
of water, the bandhus or cognate kindred succeed. ‘The 
bandhus are of threo kinds: one’s own bandhus, his father’s 
bondhus, and Ins mother’s bandhus; as deseribod in a 
Smriti.—* The sons of his own father’s sister, the sons of his 
own mother’s sister, and tho sons of his own maternal unele, 
must be considered as his own cognate kindicd, The sons 
of his father’s paternal aunt, the song of his father’s mater- 
nal aunt, and the sons of his father’s maternal uncle, must 
be deomed his father’s cognate kindred. The sons of his 
mother’s paternal aunt, the sons of his mother’s maternal aunt, 
and the sons of his mothe1’s maternal uncle, must be reckon 
ed his mother’s cognate kindred.”——-Vi, Ad. (Saus.) p, 209. 


Manu says—“ Then on failure of sapindas and of their 
issue, the sakulya (a) shall be the heir, or spiritual precep- 
tor, or the pupil, or the fellow-student of the deceased.” 
Chap. IX, veise 187.— V4. md. (Sans.) p. 209, 


(a) Here by the term sakulya must bo understood kins- 
men of the same gotra, those allied by lbation of water 
(samdnodakas), and the thiee dandhus (viz,) matemal 
uncle and the rest. The term ‘bandhw’ in the text of 
YAINAVALKYA is also indicative of tho maternal uncle; as 
otherwise the result would be that the maternal uncle and 
the 1est would be omitted, aud their sons will be heirs while 
they who are nearer will not he so: this, indeed, would be 
a great picce of injustice (1).—74. lz, (Sans.) p. 209 


Thus according to the Vér-mitrodaya,— 


171. One’s own maternal unclo inherits as a 
bandhw before his son and nephew, and so do the 








Annotations, 

the abovementioned bandhus just as above stated. This is as 
follows — 23, The son of tho father’s sister, 24, The son of tho 
mother’s sister. 26. The son of the matenal uncle. 26. Tho son 
of the father’s paternal aunt, 27. The son of the father’s mater. 
val aunt. 28. The son of the father’s maternal unele, 29, ‘The 
son of the mothei’s paternal aunt, 30. ‘The son of tho mother's 
maternal aunt, 31. ‘Lhe son of the mother’s maternal uncle. —Smri. 
Chan. p. 198, 
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father’s maternal uncle and mother’s maternal uncle 
before their sons and nephews, respectively.* 


The author of the Virmitrodoya having enumerated as 
bandhus the three maternal uncles in their proper places, 
and the author of the Vivdda-chintémani having recog- 
nised the heritable right of the maternal uncle and the rest 
in default of the remotest sakulya,! it appears that accord- 
ing to their opinion the foregoing text mentioning bandhua 
does not give an exhaustive list of them, but only shows 
that they are of three descriptions. 


And it having been so written in the Vira-mitrodoya which 
is held to be an exposition of what may have been left 
doubtful by the A€ttéksharé and declaratory of the law of 
the Benares school, the Honorable Judges of the High 
Courts in India and the Lords of tho Judicial Committee of 
the Privy Council have determined that— 


172. The text respecting bandhus, cited in tho Yyarunhs. 


Mitékshara{ does not givo an exhaustive list of 
them but is simply illustrative of the proposition 
that there are three classes of bandhus, that, conse- 
quontly, the maternal uncle and the rest, and also the 


— 


Annotations, 


171, In this series no provision appears to have been mado for 
the mateinal relations in the ascending line; but Vdorssratr 
Mrsra, in the Vivdda-chintimant, assigns to ‘the mateimal un- 
cle and the rest (ma@tuléd:)? 2 place in the oder of succeasion next 
to the samdnodakas; aud Mirna Misra, in the Vira-mitrodoya, 
expresses his opinion, that as tha maternal uncle’s son inherits, 
ho himself should be held to havo the same right Ly analogy.— 
Note by Sir W. Macnanghten. 





* Vide Precedents, pp. 622—528, 
+ Sve V2. Che. p. 299, and post, p, 205. 
T Ante, page 194, 
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father’s daughtcr’s son and tho rest aro entitled to 
inherit as bendhas in the order of propinquity,* 


Vywvathd, 178. Of the kinsmen (jndtis), distant kinsmen (sebu- 
lyas), and cognate kindred (bandhus), in default of one 
that stands nearest (in the ordor expressly given), thoso who 
are somehow nearer are preferable. 


Because it has been declared by Gourama :—* Let thoso 
take the inheritance who givo the funeral cake (pinda), who 
are of the same gotra,t or who are sprung from the same 
Rusnl.—Vide Smri, Chan. Chap, XT, Sect. v, Cl. 16, 





SECTION VIL 


On Succession or tur Srinirvan Pruceryzor, 
AND 1Hn Rust, 


Vyasa. 174, In default of the cognate kindred, the 
spiritual preceptor [A’chdrya (a)], inhorits, on fai- 
lure of him, the pupil [Shishya (b)].§ 


Authority, If there be no cognate kindred (bandhus),| the spiritual 
preceptor, on failure of him tho pupil, inherits, by the text 
of APASTAMBA: “If there be no malo issue, tho nearest 
kinsman inherits: or, in dofeult of kindred, the precoptor ; 
or, failing him, the disciple”’—Mit. In, Chap. Tl, Sect. 
vil, $1, 


Vyavauhd, Tn default of cognate kindred, the preceptor ; on failuro 
of him, the pupil; by this textof Apastamaa: “If thero be 
no male issue, the nearest kinsman inherits; or, in default 





* Vide Piecodents, pp 605—533, 
t Smri, Chan, Sans, p. 77. Seo Krishna Swamt Iyor’s translation, p. 197. 
+ From tho enmo race or goneral family. 
§ Vide Procodents pp. 689—-5 11. 


I The original of this much is “ Bandidndmabhdeé” the translation 
of which is as above givon. Mr. Colobrooko, howover, has rendored it 
by “If thore be no relalions of the decoased.” 
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of kindred, the preceptor; or, failing him, the disei- 
ple.—Vyav. Mayr. Chap. IV, Sect. viii, § 25. 


If it be asked, who inherits in default of Bandhus, YAINA- 
VALKYA says—* A pupil, and a fellow-student.” Add to 
these the words—“ take the inheritance.’—Smri, Chan. 
Chap. XI, Sect. vi, Cl. 1. 


It is to be understood here that the preceptor himself 
was not specifically mentioned in the above text, as it was 
unnecessaly, seeing that a preceptor was entitled to more 
regard than a pupil, that since mention has been made of 
tho pupil himself in the line of heirs, the preceptor, on the 
analogy of the loaf and staff* takes of course precedence 
before the pupil, and succeeds to the deceased’s property 
in default of bandhus—Smri, Chan. Chap, XI, Sect. vi, 
Clause 4. 


(a) The spiritual preceptor is he who instructs his pupil after 
investing him with tho holy thread, whence is he donominatod 
A'chdrya, Seo Coleb, Dig. Vol, IIT, pp. 533, 534, 


(>) Tle is a pupil on whom tho deceased caused the ceremony 
of Upa-nayana to bo performed and to whom ho taught the 
Vedas. —Smri, Chan, Chap. XI, Sect. vi, Cl, 2. 


172. In dafault of tho pupil, the follow- 
student (¢) becomes tho heir. 


If there be no pupil, the fellow-student(c) is the succes- 
sor,—Mit, In, Chap. IT, Seet. vii, § 2. 


In default of the pupil, the fellow-student is the successor, 
Vyav. Mayt. Chap. TV, Sect. vii, § 26, 


On failure of the pupil, the follow-student takes tho 
inheritance,—V¢. Mz. (Sans.) p. 209. 


(c} He who received his investiture, or instruction in 
reading or in the knowledge of the sense of scripture, from 
the same preceptor, is a fellow-student.—A/it. Chap. II, 
Sect. vii, para. 2. 





* The annlogy of the loaf and staff] To guaw the staff was diMeult 
fora iat; but, if that was accomplished, the eating of tho lonf, which 
waa attached to it, was easy. So in othor cases, according to the cireums- 
tancea of thom, if one of associated things bo trus, the other may be rightly 
inferred,—Snvi. Chan, Chap. XI, Soct, vi, note. 





Authority, 


Vyavasila, 


Authority. 


Authority, 


Authorily, 
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(c) Te isa fellow-student who acquires his learning (in 
the Vedas) from the same preceptor (as the deceasod).— 
Smri. Chan. Chap. XI, Sect, vi, Cl. 3. 


Vywathd. 193. In default of heirs as far as the follow- 
student, some venerable Bréhmana \earned in the 
Vedas (Srotriya) inherits tho proporty of a Brdh- 
mand. 


Authority, Jf there ba no fellow-student, some Jearned and voner- 
able priest should take the property of a Brékmana, undor 
the text of GoutamA: “Venerable priests should shae 
the wealth of a Br&hkmana, who leaves no issue,” Mit, 
In, Chap. II, Sect. vii, § 3. 


Authority, Manu:—On failure of all those, the lawful heits are such 
Bréhmanas as have read the three Vedas, as are puro in 
body and mind, as have subdued their passions, ‘hus virtue 
is not lost—Zbid. § 4. 


Authority, If it be asked who succeeds in default of a fellow-atudent, 
Manv declares “On falue of all those, tho lawful heirs 
are such Brahmanas as have read the three Vedas, as are 
pme in body and mind, and as havo subdued their pas 
sions. Thus virtue 18 not lost, The property of a Brdh- 
mana shall never be taken by the king. ‘This is a fixed 
law.”’—Smrt. Chan, Chap. XI, Sect. vi, Cl. 5. 


Authorlty. In default of tho pupil, tho fellow-student is the suc. 
cessor; in defaull of him, s Srotriya, fiom the text of 
Goutama: “Venerable priests (Srotriya) should share the 
wealth of a Braéhmana who leaves no issue—Vyav, May, 
Chap. IV, Sect. vili, § 25. 


Vyavathd, 194. In default of a venerable Bréhmane 
learned in the Vedas, evon any other Brédhmana 
is entitled to inherit the property of a Brdéhmana, 
but not the king. 

Authority, In default of such an one, any other Brédkmana, by reason 


of this text of KAryAyaAna: “But in default of all thoso, 
the lawful heirs are such Bréhmanas as have read the thiee 


ae 
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Vedas, as ave pure (in body and mind), as have subdued 
their passions, Thus virtue is not lost’”—Vyua. May. 
Chap. IV, Sect, viii, § 26, a 


In default of a Bréhmana possessing the qualifications Authaity. 
above described, NARana, referring to the king, says, “If 
there be no heir of a Bréhmana’s wealth, on his demise, it 
must be given to a Bréhmanau. Otherwise, the king is 
tainted with sin,’—Smri. Chan. Chap. XI, Sect. vi, Cl. 6. 


For want of such suecessors, any Brdhmana may be tho Authority. 

heir, Never shall a king take the wealth of a priest; 
for the text of Manu forbids it: ‘The propeity of a 
Brahmana shall never be taken by the king: this 1s a fixed 
law.” It is also declued by NARADA: “Tf there be.no hew 
of a Brdhkmana's wealth, on his demise, it must be given to 
a Brdhmana, Otherwise the king is tainted with sm.” 
Mit. In. Chap. II, Sect. vi, § 5. 


In defaulé of heiss as far as the fellow-student, some Authority. 
venerable Brdimana learned in the Vedas should first 
take the property of a Brdhmana, and on failure of him, 
any Bréhmana should take it—V¢, Ai, (Sans.) p. 209. 


175. But the property of a Kshatriya or othor  Vyavsth, 
orson of an inforior tribo should be taken by tho 
king on failuro of heivs down to the fellow-sin- 

dent in theology. 


But the king, and not the priest, may take the estate of Authority, 
a Kshatriya or other person of an inferior tribe, on failure 
of heirs down to tho fellow-student,—dAi#, In, Chap, IL, 
Sect, vil, §6. So— 


Manu :—But the wealth of othor classes, on failura of Authouity. 
all (heirs), the king may take.—Jbid, 


In default of a fellow-student, the king should take the Authorlty, 
i ae excepting that of a Bréhmana, because the toxt 
of VAstusTHA (already cited) after stating the succession 
‘of heirs down to the fellow-student, declares— On failure 
of him, the property, excepting that of a Bréimana, goes 
to the king. 14, Adi. (Sans) p. 209. 


26 


202 VYAVASTILA -CHANDRIKA 


Avthonty. ‘The property should be talon by tho king oxcepting 
that of a Bréhmana, so says Manu:— ‘The wealth of o 
Bréhmana shall nove: be taken as an escheat by tho king: 
this is the fixed law ; but the waalth of the other classes, on 
failure of all heiis, the king may take, DEVvALA (also says): 
“Tn every case, the king may take the property of a sub- 
ject dying without an heir, except the estate of a Bréh- 
mana; foy the property of a Brékmana dying without 
an heir (a) must be given to the learned priests”. — V4, Chi. 
page 298, 


(a). Without an hetr,~-menns without one who is entitled to 
inhoritance.—Zhid, 


Authority. On the demise of a person belonging to any other 
class than that of Brdhmana, Manu says with respect to 
his property—“ But the wealth of the other classes, on 
failure of all (heirs), the king may take.’—Smri, Chan. 
Sans, p. 78. Hing. p. 201. 


Authority. _ VrigAspatt;—-The king takes the property of those 
Kshatriyas, Voishyas, and Shidvas, who leave no son, nov 
wife, nor brothe, for he is, indeed, lord of allL—f74. Ché, 
page 198. Vyau. May. Chap. IV, Sect, viii, § 27. 


At present, however, tho property of a Brélmana also 
is taken by the sovereign power in British India; ‘Tho 
reason assigned for taking such property will ba seen in the 
Privy Council Decision printed at page 584 of the 
Precedents. 


After premising that in default of all (hoirs) the estate 
goes to the king, NARADA says; “Excepting the wealth of 
a Brdhmana, but aking attentive to his duty shall allot a 
maintenance to the wives of tho deceascd(b), ‘This is 
declared to be the rule of inheritance,”— Vide Smri. Chan, 
Chap. XI, Sect. vi, Cl. 7. 


(b) To the wivos of the deceased.}] To the wives of the 
Aeceased owner of the property, not being a Bréhmana, and 
which wives are incompetent to inherit his property,—-Zbéd, 


Here it is to be remarked that, 


Vyas, 176, Among the Shidras thore is neither 
spiritual preceptor, nor pupil, nor student in theo- 


- 
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logy, they having no access to the Vedas; conso- 
quently, the king may tako the property of a 
Siuidra who died without leaving heirs down to the 
bandhus. 


The orders of succession according to the prevalent 
doctrines of the four different schools, as well as the diffor- 
ences existing between them, will be seen at one glanco by 
looking at the table sot out in the four pages next following. 
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The foregoing is the order of succession to the property 
which was held in severally by « man seprrated from his 
co-heirs and not subsequently ve-wnited with them, 


177. Tho samo is also tho order of succession 
to the sole property of a man or to that which was 
separatoly acquired by him.* 





The following are the orders of succession given by the 
European compilers or writers of Digests of Hindd law. 


Of these, the order of succession sct ont in Sir W. Mac- 
naghten’s work on Lindt law is as follows :— 


“ According to the law as current in Benavres, in default 
of the son, and son’s son, and grandson, the widow (suppos- 
ing the husband's estate to have been distinct and scparate) 
succeeds to the property under the limited tenure abovo 
specified. But if her husband’s estate was joint, and held 
in co-pareenary, she is only ontitled to maintenance.” 


“Tn default of the widow, the maiden daughter inherits, in 
her default, the married indigent daughtor, in her default, 
the married wealthy daughter. Then tho daughter’s son, 
But the Vivéda-chandra, Vivdda-ratndkara, and Vivdda- 
chintimani, authorities which are current in Mithila, do 
not enumerate the daugther’s son among the sovies of heirs.+ 
The mother ranks next in the ordor of succession, and after 
her the father. In default of him brothers of the whole- 
blood succeed, and in their default, thoso of the half. 
blood.” t 





* See ante, pp. 80, 81, 116, and Precedents, pp. 81, 244-25], 448, 


+ This is not quite correct, inaamuch as the Vivdda-chintdmani, haymg 
recognised the heritable right of the daughter's son has placed him aftor the 
father, See ante p, 162, and P. C, Tagore’s translation of the Péivdda chintd- 
mani, p, 299, 


{ According to the commentary of B&tam-nHaTTA tho daughter's daughtor 
inherits after the daughter's son; bub thia 1a not the received opinion. 
Bartaessatra is (also) of opinion, that brothess and sisters should inhorit 
together ; but this doctrine (too) is not received.—Noto by Sir W. Macnangh- 
ten. 
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“In their default, their sons inherit suecessively.* Then 
the paternal grandmother ;} next the paternal grandfather ; 
the paternal uncle of the whole-blood, of tho half-blood, 
their sons successively ; the paternal great-grandmother ;f 
the paternal groat-grandfather, his son ‘and grandson, suc- 
cessively ; the paternal great-grandfather’s mother ;} his 
father, his brotha, his brothe:’s son, In default of all these, 
the sapindas in the same order as far as the seventh in de- 
gree, which includes only ove grade§ higher in the order of 
ascenf than the heirs aboyo ennmerated. In default of 
sapinidas, ho samdnodakus succced ; and these include the 
above enumerated heiis in the same order as far as the 
fourteenth degree.|| In default of the samédnodakas, the 
Bandhus or cognates succeed, ‘These kindred me of three 
descriptions, personal, paternal, and maternal, The personal 
kindred are, the sons of his own fathow’s sister, tho sons 
of his own mothar’s sister, and the sons of his own maternal 
uncle, The pateimal kindred are, the sons of his father’s 
patornal annt, the sons of his father’s maternal aunt, and 
the sons of his father’s maternal uncle, His maternal 
kindred are, the sous of his mother’s paternal aunt, the 
sons of his mother’s maternal aunt, and the sons of his 
mother’s maternal uncle? In default of them, tho 

chénjya or spiritnal preceptor, tho pupil, the fellow-studont 





* Accoording to Barka-nuarta, brothers’ daughtors, and brothos’ sons 
inhorit togathor ; but noithor is this opinion followed.—Jbid. 

4 Sri{xana Acudnya maintains that tho brother's grandaons have a title to 
tho auocession in dofault of the kn other’s sons; and this opinion is also held 
by tho author of the Virddarhandriké, but by no other authority (seo, 
howuvor, ante, p, 178); aud there is tho sano difference of opinion, ax to 
tho relative priority of the grandmother, as has been noticed in the case of 
tho father and mother.—/bid. 

t Tho samo difference of opinion oxists in this case also —Jbid. 

§ Nob one, but two gra‘les higher, becauso thoro aro six degrees of sapiadas 
bosices the giver of the pixde, who being added to thom completos the sovonth 
degree, See ante, pp. 184, 191—198, 

|| Tho term Gotraja (or gentiles) has been defined to signify sapindas and. 
Samdnodakas by Bkuam-BuaTra and in the Subodhini, &e, 

| Sea Mitdksharé pago 852. In this series, no provision appenia to havo 
boon made for the maternal relations in the asconding lino ; but VAcitasratr 
Misra in tho Vivdda-chintémant, assigns to ‘the matemnal uncle and the 
rest, (Mdtoolddi,) a placo in tho order of succession next to the Samdno- 
dakas ; ont Mirra Misra, in the Pira-mitrodaya, oxpvesses hia opinion, that 
as the maternal unclo's son inherits, he himsolf should bo held to have the 
sumo right by aualogy.—1 Mac, II. L, p. 34, note, 


7 





, 
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i , 4 
in thedlogy, 1ddict ch shmins pe and lastly, altvays ox- 
cepting the property of Brékmins, the estate escheatsto 
the ruling power.”—Maen. IL. L. Vol. I, pp. 32—34, 


After the above, he sayst— The oder of succession 
agreoably to the law current in the South of India, does not 
appear to diffor fiom that of Benares.’} 


Lastly, the learned compilor writes as follows :— 


"In the Vyavahdra-maydkha, an authority of great 
eminence in the West of India, considerable deviation from 
the above order appears; and the heirs, after the mother, 
are thus enumerated. ‘I'he brother of tho whole-blood, 
his son, the paternal grandmother, the sister, the paternal 
grandfather, and the brother of the half-blood, who inherit 
together.§ In default of these, the sapindaa and sanuino- 
dakas and Bandhus inherit successively, according to their 
degree of proximity,”—Macn. H. L. Vol. I, p. 35. 


Mr. Elberling, although treating of the Hindf law as 
current in the Mithil&, Bengal and Benares Schools, has 
given the order of succession chiefly according to the Déyu- 
hrama-sangraha of Srixnisaya ‘TankALANEARA, a Bongal 
authority. 


Sir T, Strange hag, in his work on Hindt law, atated 
the Ordo successionis in so confused a manner that it is 





* Aftor leamed Biahmins, common Brahmins should inherit, Moreover, 
Bralinins inherit only the property of Brahmins, and not of pmaona a! 
avy other class whose property goea, by escheat, te the ruling powor,—Seo 
anie, Re en 200-208, 

+ This is not correct, sinco the order of succession of tho Drévida school 
differs vastly and mateiinily from that of the Benares achool, aa will be 
seen by collating them in the table given at pages 204—207. 

+ Tho Bombay Hoposts Vol. ii page a1 exhibit a case demonstrative of 
the sister’s right according to this doctrine, and in # auit between two cousing 
for the property of their maternal unele, it was held that noithe: had any 
right duiing the lifetime of their uncle's sister. Tore is another similar caso 
in Vol. i, page 71, But this admission of the siaters seoms peouliar to the 
doctrine followed in that side of India, See Colebrooke cited in Stra, I. L 
Vol, ii, (1st Ed) p. 252,—Note by Sir W. Macnaughten. 

§ After this there is another deviation which has bean omitted, though it 
ought to have been noticed, namely, “in default of the grandfather and half« 
brother, the paternal gieat giandfather, paternal uncle, and half-lnother's 
son inherit together.” Thon come in the sapindas, samdnodakas and 
Bandhus Vide Pyav. Mayt, Obnp. TV, Seo. viii, § 20, and ante, pp. 189, 190, 


H 
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impossible to find out therefrom the full and correct order 
of succession according to any school of Hind& Law, Alt 
that can be gathered therefrom on a careful perusal of the 
pages of his work devoted to the abovo subject, is as 
“ollows t= 


According to the Hindi law as current in the Be- 
nares or any other school, except that of Bengal,—the 
son, son’s son, and his son inherit successively, then comes 
the widow, on failure of her, daughters inherit, the single 
{though there should be one of that description,) taking 
the whole of tho inheritance first, to the exclusion of the 
rest during her life. The singlo having enjoyed it, it next 
vests in the married ones.— Vide Stwa. H. L, Vol. I, pp. 124, 
128 and 138. 


In southern India, widowed daughters if anendowed, inherit 
bofore endowed married danghtors.* In default of daughters 
their sons inherit. On failure of these the parents inherit. 
In default of paronts, tho brothers come in, the whole- 
brother taking in the first instance, then the half-brother, 
he line of brothers being exhausted, their sons suececd, 
the whole being preferred to tho half-blood. ‘Lhe sons of 
nophews, or grand-nephews, next take, but hore succession 
in the male line from the fathor direct stops, the groat- 
grandson being too distant in degree to present oblations.} 
And failing heirs of the father down to the great-grand- 
son, tho inheritance devolves on his daughter’s son.§ 
Failing issue of the fathor, inhoritance continues to ascend 
upwards to the grundfather, and great-grandfather. ‘Ihe 
grandmother and great-grandmother, the latter being 

referred in timo by those who contend for the precedence, 
in suacession to the mother before the father; descending 
also downwards to their respective issue, including daugh- 
ter’s sons, but not daughters, ||—~ Vide Ibidem pp. 139—148, 





* This is not quite corrdot, Seo Snr. Chan. Chap. XI, Sect. ii, Cl 20—28, 
+ But it is not oleatly stated which of thom suceceds first, according 
to the Bonares and any othor school (Bengal oxcepted). 
+ Sco, howovai, ante, pago 178. 
§ This, it must bo said, is according to the Bengal law, since according to 
the law of any other country a father’s daughter's son does not iuherit be. 


fore the gontiles (gatraje ). 
(| This also is wrong for the above reason, 
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The leayned compiler docs not, after this, mention tho 
suecession of any of the further hicirs,* Lut suntes, 23 follows, 
his grounds for not doing so. “Bub, in proportion as the 
claim becomes remote, it varies in particulars with difforent 
schools aud authors; the details of which, being beyond the 
soope of a work so general as tho prescnt, recourse must 
ho had to tho summary of Sriknisiina, and ospecially 
to the two translated treatises on the subject, with notes and 
remaiks of thoir loarncd translator, as well as to the 
“ Digost,” especially on tho law of succossion.t”—Ibid., 


page 48, 


Immodiately after the above, ho writes In default of 
natural kin, the serios of heirs, in all the classes, that of the 
Bréhmin excepted, terminates with tho preceptor of the 
deceased, his pupil, his priest hired to perform sacrifices, 
or his fellow-student, each in his order; and finally, failing 
all these, the lawful heirs of the Kshatriya, Voishya and 
Shida, avo learned and virtuous Brélimins,—a description, 
however special, yot too compiehensive to bo consistent 
with tho right of escheat for want of heirs, in the king, 
and, therefore, has been narrowed, in construction to such 
as reside in the samo town or village.—TFailing all pre- 
ceding claimants, the property of any of the inforior classes 
vests, by escheal, in the king: who, as with us, may bo 
said to bo, in this respect, wleemus heres. But tho astate of 
a Bréhmin descends eventually, and ultimately, to Brah- 
ming, or loarned priests, That it cannot bo taken as an 
escheat by the king. This, says Manu, is a fixed law ??—-lbid 
pp. 148, 149, 

The above is not only incomplete but also incorract, ag 
will bo observed by collating jt with the Mitdkashard and the 
other works of paramount authority, and glso with the 
table given in pp. 204-207 of the present work whioh is 
in exact accordance with the above authorities. 





* But evon go far ay he has written is not tho genoral order of stcecayion 
of all the schools, not even the correct oider of succossion of tho Bengal ot 
Bouares school, not to speak of those of the Mithila, Drénda, and Mahratta 
schools, which differ much from the above, 

+t Instead of oxpressing such difficulty and thoreby frightoning his reader, 
if the leaned compiler had tuken a little trouble to pick out the successive 
hieity from tho translation of the Mtdkshard, ho could mention thom all in 
Jess than a page, and could have given also the whole oider of suecosston far 
the Bengal school from the other translated treatise, the Déywbhaga. 
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The order of succession set out by Mr. Strange in his 
Manual of Hindu law, and which professes to be 
according to the Mitékshard, is also vety incomplete if not 
so defective as that given by his father, Sir T, Strange. 
He says :— 


‘Property vesting in a person individually, descends first 
to his nearer sapindas, in the following order (according 
to the Mitdkshard.) Sons, sons’ sons, sons’ grandsons.* 
Wife. Daughters. Daugliters’ sons, Mother. Father. Bro- 
thers. Brothers’ sons. Paternal grandmother. Paternal 
grandfather, Paternal grandfather's sons (i. ¢, the uncles), 
Paternal grandfather's sons’ sons (i, ¢, the cousins).+ Pater- 
nal great-grandfather, his sons, and sons’ sons. ‘Tho other 
ascending sapindas{ and their sons and sons’ sons in the 
like order. After this, the remoter sapindas§ come in 
their order; and thon the saménodakas in their 
order; and lastly, the bandhus|| in theirs.” Sect. 315. 


It will be known by collating the above with the order 
of succession according to the Benares School as set out 
in the Mdtdkshard, that Mr. Strange has omitted not only 
the heirs left to implication but also several of those ex- 
pressly mentioned in that Book. Seo At, In. Chap. II, Soct. 
iv—vili, and the tablo given at pp, 204—207 of the presont 
work, 

Tho Ordo suscessionis given in Messieurs West and 


Buhlor’s Collection of Pyavasthds or law opinions (Vol. I, 
pp» 144 and 176) is also defective. 





\ * Ty the male line, 

tt After this the paternal great-grandmother, who has been expressly mon- 
tioned in the Mitdkshard and other bouks, oughtto have been placed befora 
the patornal great-grandfather, but has boon omitted, Sco ante, p, 182 and 
Mit, In, Chap. IT, Seot, v, § 5. 

‘1 Does not say up to what degree, 

§ Tho remotor sapindas commonce immediately ator tho great-grandfathor 
thal is from tho fourth ancestor, and end in the sixth inclusive; so thero 
could be no ascending sapindas botwoon tho great-giandfathor and the re- 
inoter eapindas, Heo ante, pp. 184, 190-193, 

Il The Bandhus do not take last of all, but after them comes in tho spiritual 
preceptor, next tha pupil, then tho follow student in theology, and lastly 
Jeanod Bralmiua and tho iuling power. See ante pp, 194—201, and Mit, 
Chap. L, Beet. vii, §. 1—6, 
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So of the several orders of succession, éhat which is seb out 
by Sir William Macnaughton according to the Benares school 
is the only one which is the fullest of the lot, and which, 
subject to the remarks made in the foot-notos (pp. 208+-210) 
can be takon to be complete in its kind. 





SECTION IX, 
On Sucorsston tro Unptvipep Prorerry. 


178. The undivided property of a deceased man 
is inherited by those of his co-heirs with whom 
he was joint in cstate or reunited after partition, 
and not by his widow and tho rost (a).* 


Because in the case of union or reunion (that is, joint 
tenancy) subsisting, the same property which bolongs to 
one parcener belongs to another likewise; so when the 
right of one ceases by his demise, degradation or the like, 
the property belongs exclusively to the survivor, since he 
is not divested of his ownership. In other words, as the 
deceased had a right wnited with that of his surviving co- 
parcener in the whole of the property, and not a several 
right in any part of it, it ceased to exist at tho closo of his 
own existence ; and as without partition no several or indiy- 
dual right could accruc} but every part of it that bolonged to 
the deceased belonged also to his surviving parconer, so ho 
lef no right in the undivided property to devolve on, or vest 
in, his widow and the rest, who aro neither the solf-samo 


with the deceased (as his son is), nor are his undivided 
co-parceners by birth (as his brothers and the rost aro). 

a) From the expression ‘not by his widow aud the reat, 
it is implied that,— 





* Seo ante, pp. 27—81 and Precedents, pp, 18-22, 85, 86, 41~43, 149, 
478-475, 481—485, 


+ Partition ( Vi-bhdga) ia the adjustmont of diverse rights rogading tho 
whole by distributing them on particular portions of the aggrogate,—- Ait, 
In, Chap. I, Sect, i, § 4. 


Partition confers a special or exclusive ownership on the sone and the 
rest over tho paternal eatate and go forth. —Simré. Chan, Chap. I, Cl, 27, 


ih 
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179. The joint property of the man who died 
uuseparated from, or reunited with, his undivided 
parceners devolves on his son and son’s son not- 
withstanding the existence of his unseparated or 
reunited father, brother or any other co-parcener.* 


Because the heritable right of the son and son’s gon in 
the property of their father and grandfather haying accrued 
by birth and being unobstructed, they by birth alone be- 
come undivided co-heirs of those ancestors, In other 
words, the son and grandson being consubstantial with the 
father and grandfather, the two latter, in the eye of the law, 
ave in existence in the persons of their son and son’s son 
who, in tho undivided property, represent them in such 
a manner as if death did not take place.* 


Veda :—His-self is truly born a son. See Da. Mim. 
Chap. IV, § 13, : 


Mahé-bhdvata :-—" He (the son) is (as it were) that very 
person, by whom produced,-See Lbid, 


Manu :—'The husband, after concoption by his wife, be- 
comes himself an embryo, and is born a second time hero 
below, for which reason the wife is called ‘jéyd,’ since by 
her ho is born (jéyate) again.—Chap, IX, v. 5. 


Sanka and Lrewita:—Lot a priest tako the hand of 
& woman equal in class; the bodies of his ancestors are 
born again of her. Let him figuratively address his own 
soul in the porson of his son :— Sprung from (my) several 
limbs, especially from the breast, thou, my soul, art called 
‘sow’: mayost thou live for a hundred years! For the 
benefits conferred on parents, thou, my soul, art called 
‘son’; because thou deliverest (¢rdyase) from the hell called 
‘put, therefore, thou arb named ‘ put-tra (hell-deliverer)? 
See Coleb. Dig, Vol. III, (Lon. Hd.), p. 157. 


From its being laid down that a widow becomes entitled 
to succeed where the husband dies divided, ib is understood 





* Sco ante, pugos 12, 18,18, 19, 29, 80, 31, 46, wud precedents, pages 
18~22, 42, 40, s y 48, 18, 19, 29, 30, 31, 40, P h pag 
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that where the hushand dies undivided, his father, brothor, 
or the like, who lived in union with him, takes the propaty 
of the issueless man,”—Smai, Chan. Chap. XI, Sect. i, 
Clause 25. 


NARADA too, after promising “ Whatover is tho shue 
of re-united parceners gocs to themselves,” says, “ Among 
brothors, if any one dio without issno or onter a religious 
order, let the rest of the brothers divide his wealth, except 
the wifo’s soparate properby.—Zbid. § 52, 


Thus it having been established that to tho proporty of 
a man who died unseparated from, or re-united with, his 
co-parceners, his widow and the rest have no heritable 
right, but his son and son’s son have,—they having repro- 
sented him in tho undivided property, it may bo asked 
whether or not his (the late proprictoi’s) great-grandson 
(in the male line) has heritable 1ight to such property ? 
The answor would be,— 


180. The great-grandson in caso of his father 
and grandfather having predeceascd is certainly en~ 
titled to inherit from his groat-grandfather, though 
he was re-united with, or unsoparated from, his 
co-parecnors. 


Because the term ‘son (put-tra)’ significs also a grand~ 
son and great-grandson (in the malo line); and because 
the great-grandson represents his father and grandfather 
by being consubstantial with them, aud has, by birth, an 
unobstructed right in what they died possessed of, vestod 
with, or entitled to.—See ante, pp. 12, 18, 18, 19, 92—97, 


The following, therefore, is the Vyavasthé in extenso :— 


181. The estate of a man who died while un- 
separated from, or re-united with, his co-parconers, 
is inherited by his son, fatherless grandson, and 
the great-grandson whose father and grandfather 
aye dead ; on failure of them, by those co-parcencrs 
or co-heirs with whom the deceased was joint in 
estate, but not by his widow, daughter, daughter’s 
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son, inother, grandmother and any other female— 
as they having no right by birth, could not repro- 
sent tho deceased in the undivided proporty, nor 
ante they his co-heivs or co-parceners by birth.* 


~ 


CHAPTER III. 


ON SUCCESSION TO THE PROPERTY OF TIIOSE WHO 
HAVING QUITTED THE ILOUSE-HOLD ORDER 
ENTERED INTO ANOTIIER,+ 


SECTION I. 


On Suoorsston To trv Prorsrty or a IInrair, Asonric, AND 
Srupnont mw Turotoay, 


182. The heir to the property of a professed 
or perpetual student in theology! is his preceptor,§ 
of an ascetic /yati) is his virtuous pupil, and of a 
hermit is his spiritual brother. 


188. But the heirs to tho property of a temporary 
student are, according to the different doctines, his mother 
and the rest, or his father and the yest. 


Because he resides duly for a time in his preceptor’s 
house for the purpose of instruction, and then returning 
home he resumes the house-hold order, : 


YA‘INAVALKYA :—Theo heirs of a hermit, of an nscetic, and 
of a student in theology [brahmachéri (a) | are, in their 
order (d), the preceptor, the virtuous pupil (2), and the spiri- 
tual brother and associate in holiness (¢).|| + 





* Seo Annotation in p. 146 and Piocedents, pp. 539—841, 
"t Seo ante, pago 23, 

q Students in choolgy (Bishmachdris) aro of two descriptions . professed 
or por petual (noishthiia), and temporary (upa-kuvéna). 

§ Sinco abandoning hia fathor and the rost, ho makes a vow of rosiding 
for fifo in his praceptor's family 

V Det. Tu. Chap, If, Sect. vii, § 1 ;—Vyav. Mays, Chap. IV, Seat. vii, 
§ 28 ns Chan, Chap, XL, Seat, vil, §1;—Vér Cha p, 200 ;— VE Ati (Sana) 
page 210, 


28 


Vyavasihd, 


Vyavasthd. 


Roagon, 


Authority, 





. 


f 
Ps 


218 VYAVASTIA-CHANDRIKA 


The heirs to the property of a hermit, of an agceli¢, and 
of a student in theology, are, in order, (that is) i the inverse 
order, the preceptor, a virtiious pupil, and aspiritual brother 
belonging to the samo hormitage.—Mit. In. Chap, TY, 
Sect, viti, § 2 


(a) Tloro student must bo a professed or a perpetual ono 
(noish thika), for the mother and thé rest or the natural hens 
tako tho propestjrof a tempornyy studont, and the preceptor 
is declaresid be the heir of a professed student as an excep- 
tion. ,'tho claim of the mother and tho vest). —A/d, In. 
4, Sect, viii, § 3. ‘ . 


@ The term atudent (brakmachdri} being used to- 
ether with the word ascetic, means a perpetual student 
(noishthika) ; consequently, the father and the rest will, 
in the ordor mentioned, take the propeity of a tempormy 
student (upa-hurvdaa), on failure of his issue down to tho 
daughter's son.— Vi, Mi, (Sans:) p, 210. 

‘<< (a) The term student (brakmachdré), from being men- 
tioned in the above passage, together with an ‘asectic, means 
a noishthika or porpetual student.—Smri, Chan, Chap. XI, 
Sect, vii, Cl. 2. 


(a) The student, a perpetual one, for the father and tho 
rest even are (tho natural hens) of a temporary student— 
Vyav, Mayt. Chap. IV, Sect. vni, § 28. 


(b) A virtuous pupil takes the property of a yadé or asce- 
tic, A virtuous pupil’ (sat-shishya) again, is one who is 
assiduous in tho study of theology, in retaining the holy 
science, and in practising its odmances, Tor, a porson, 
whoso conduet is bad, is unworthy of the inheritance, wore 
he even the preceptor or (standing im) any other (venerable 
relation).—Mit. In, Chap. IJ, Sect, viii, § 4. 


(b) The ight of a pupil is dependent on his good con- 
duct, that is, on his bemg assiduous in tho study of theolo- 
gy, in retaning the holy science, and in practising its or- 
dinances ; for itis scen in obher authorities that even the 
son and tho 1est whose conduct 1s bad have no right to in- 
herit,— V4, Me, (Sans.) page 210. 







(c) A-spnitual brother and associate in holiness takes, 


the goods of a hormit (Vana-prastha.) A spiritual brothor 
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is one who is engaged as a brotherly compauion (having 
consented to become so.)* An associate in holiness is one 
appertaining to the same hermitage. Being a spiritual 
companion, and belonging to the same hermitage, he is a 
apititual brother associate in holiness.—2/éé, In. Chap, II, 
Sect, vili, para, 5. 


(c) ‘A spiritual brother’—one who has agreed to bear 
the appellation of ‘brother’ The word ‘tétha’ signifying 
the abode of ietired saints or sages: ‘a spiitual brother’ 
(here) means a spiritual companion belonging to the same 
hermitage,—V4, Mi, (Sans,) page 210. 


(c) ‘The spiritual brother,’—one who has agreed to bear 
the appellation of ‘brother.’ ‘Aw associate in holiness, - 
one appertaining to the same hermitage, ‘Being a spui- 
tual companion and belonging to tho same hermitage’—is 
a compound of nouns designating the samo person (karma- 
dhdvaya sambsa).—Vyva. Mayr, Chap. IV, Sect, viii, § 28, 


(0) ‘4 spiritual brother’ is one who has the same pre- 
ceptor, ‘An associate in.holiness’ is one who has studied 
the same Shdstra,—Smvri. Chav. Chap. XI, Sect. vii, Cl. 2. 


(a) ‘In order, that isin the inverse order, Therefore, . 
the preceptor takes the goods of the professed or perpe- 
tual student, who passes away his life in the abode of his 
spiritual preceptor. The proporty of an ascetic is taken 
by his pupil, ‘Tho pioperty of a hermit is taken by ona of 
his follows.—Vi. Chi., page 299, 


(d) Hero “order” means the ‘inverse order’. Thus 
the property of a perpetual student devolves on his spiri- 
tual preceptor, of av ascetic on his vutuous pupil, and of 
a hermit ou his spiritual brother of tho same hermitage, 
Vt, Mi, (Sans.) p. 210, 


(d) ‘Iw ovdew means, on failure of the first among 
these, the next in order,|—JZbid, 








* Subodhint, 
+ The jlitéishard, Vira mitrodoya, Virdda-chintémani ond many other 
authorities conatiua the torm “1 order” as meaning in tho inverse oder (seo 
abovo), and that 18 the received doctrine, 


Vyavesthe, 


Pyavusiht, 


220 VYAVASTTIA-CHANDRIKA 


It boing said that “tho right of a pupil is dependent on 
his good conduct,”* and that “tho virtnous pupil is ono 
who is assiduous in tho study of theology, in rotaining the 
holy scienco, and in practising its ordinances. Wor a porson 
whose conduct is bad, is unworthy of tho inhoritauce, wore 
he oven the preceptor or (standing in) any other venerablo 
relation),’";— * 


184. The pupil as well as tho precoptor whose 
conduct is bad is unworthy of this inheritance, 


185. On failure of these (namely the preceptor 
and the vest), any one associated in holiness takos 
the goods, even though sons and other natural 
heirs exist.—DMié. In. chap. II, Scat. viii, § 6. 


Although according to the text :—“ They who have onter- 
ed into another order, me debarred from sharest”-—there ia 
no probability of ascetics and hermits golling the ancestral 
wealth, yet a hermit is allowed ta collect food for his sup- 
port for a year, and an ascetic has hjs property, such as 
a coupina§ and the hke.—Vi, ché. (Sans.) p. 156, Sco P, C. 
Tagore’s translation, p. 300. 


Aro not those, who havo entered into a religious profes- 
sion, unconcerned with heredilablo proporty ? since VASHIsi- 
gira declares, “Thoy, who have entered info mnothor ordox, 
are debarred from shares,” TTow thon can thoro bo a partition 
of their propaty? Nor hay a professed studtont a right to 
his own acquired woalth: for tho acecptanca of prosonta, 
and other means of acquisilion, [as officiating at sacrifices 
and so forth,] are forbidden to him, And since GAuTAMA 
oidains, that “A mondicant shall havo no hoard; the men- 


. dicant also can have no offects by himsolf acquired. ‘lho 


answer is, a hermit may have properly: for the text [of 
YAINYAVALKYA] oxpresses:—“Tho hormit may make a 


ees 





* Vi Mz (Sang), p. 210, Seo ante, p, 218, 

f Mit In, Chap, I, Soot, viii, §4. Soo ante, p, 218, 
 Vashishtha, 17, 48, 

§ A small picco of cloth worn over tho pivy parts, 
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’ 


hoard of things sufficient for a day, a month, six months, or 
a year; and, in the month of Aswina, he should abandon 
[the residue of ] what has been collected.” The ascetic 
too, has clothes, books and other requisite articles: Fora 
passage [of the Veda] directs, that “ he should wear clothes to 
cover his privy parts ;” and a text [of law] prescribes, that 
“he should take the requisites for his austerities, and his 
sandals,” ‘Uho professed student likewise has clothes to 
cover his body ; and he possesses also other effects,—/it, In. 
Chap, II, Sect. viii, § 7—8. 





SECTION Il. 
Ow Succession TO MAHANTS AND THE LIKE, 


It has already been said that tho property of a yati 
(ascetic) is inhaiited by his virtuous pupil (ante, p, 217), 
In imitation of the same,— 

186. The property held by Boiragts, Mahants 
and other like devotees, who aro corrupt yatis, is 
succecded to by their virtuous pupils or principal 
chelds, subject, however, to the usage or custom of 
the particular maths or monastories of each sect.+ 

ee 
Annotations, 

186. Of such successions an instance will be found in tho appen- 
dix,t and sevoral in tho Bongal Roports, 1ofmable to the religious 
order of Sanydsts, or Gossdins, who boing 1estiloted from marrying, 
and consequontly procludod from leaving legitimate issuo, are, on 
thoi death, succeeded in their rights ‘and possessions by thoir 
chollds, ov adopted pupils, It may be added here, that lands endowed 
for religious purposes are not inheiitable at allas private property, 
though the management of thom, for their appropriate object passos 
by inheritance, subject to usage ; as in the case of many of the rell« 
gious establishments in Bengal, where tho suporintendence is, by 
custom, on tho donth of the incumbent, elective by the neighbour- 
ing Aahants, or principals of other similar ones.—Stva, II, L. Vol, II, 
pp. 150, 151. 





# Pede Precedents, pp. 542—557. » 
. + That is, in Shia, 4, L, Vol II, p. 248, 


Vyavasthds 




















Vyarasthd, 
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Generally, the usage or custom of Makants is, that tho 
Moahant 01 principal of every math or monastery selects his 
piincipal and most worthy pupil to succeed to him at his 
deceaso ; that after: his death, the Mahants of other similar 
institutes in the vicinage conyone an assembly of tho oder 
and peaform his Bhandaré or funeral obsequies, at which thoy 
generally confirm tho nomination mado by the deceased, anil 
install tho pupil, ho solected, as his authorized successor ; 
that af the Mahant for the timo boing doos not find any of 
his pupils worthy of tho office, ho selects some one fiom 
any other muth of the order and appoints him his successor, 
and his appointment is confirmed by tho Mahants convenod 
at the Bhanddré; but where a Mahant died without appoint- 
ing a successor, there }us- successor is selected generally 
fiom amongst his pupils by the Mahants convoned at his 
Bhandévd, and invested with the Mahantship of the math ; 
that if the person nominated: by the late Mahant bo found 
by them to be unworthy of the office, then thoy (the con- 
vened Mahants) elect a fit person and appoint him successor 
of the late Mahant, In short, the installation of tho 
successor by an assembly of Mahants at the obsequies of 
the deceased Mahant is in all cases indispensable and con- 
clusive ; and, consequently, the appointment of 4 successor 
by the late Mahandé is not final so long as it is not confirmed 
by the Mahants convoned at the Bhandéré.* 


.In some countries, especially in Uvissah, thore are threo 
kinds of JZaths or Monasteries, namely, “ Mouroosee, Pun« 
chidetec, and Ldkimee’? In the first, the offico of Afahant 
is hereditary, and devolves upon the chief disciple of the 
existing Mahant, who moreover usually nominates him a3 
his *sucoessor; in the second, the office 13 olective, tho pie- 
siding Mahant being sclected by an assembly of Mahants ; 
and in the thud, the appoiutment of the prouding Mahant 
is vested in the 1uling power, or in the paty who endowed 
the temple.— Vede Precedents, p, 549. ; 


184. But the property acquired by tho (so 
called) ascetics who have not bond fide retired from 
all wordly affairs, devolves on their former hoirg 
(viz,, sons and the rest).+ 





* Vide Precedents, pp 512-567, + Vide Provedonts, pp, 557, FOB « 
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CHAPTER IV. 
ON CUSTOM OR USAGE, &o. 





SECTION [. _ 
On Succrssion By USAGE oR CusToM. 


Although succession to inheritance is iegulated by the 
principles or rules coutamed in the pieceding chapteis, 
yet,— 


185. Ifa custom or usage has obtaincd in a  Pyavuethd. 


district, village, nation, tribe, class, or family, and 
has been invariably observed from time imme- 
morial or for many generations,* it supersedes the 
general maxims or rules of the law,+t 


So, according as the custom may be, tho sons may deduct Mlustiation, 


in the fist place unequal portions (as the eldest one twenti- 
eth, the middlemost one foitieth, and so on), and then 
divide the residue equally,} or they may divide the estate 








Annotations. : 


185, Usage boing a branch of the [lindé law, which, whorover it 
obtaing, supersedes tho genoral maxims of the Inw.Stia. I L, 
Vol, I. (2nd Ed.) 251. 





* Although in thiy country we cannot go back to that poriod, which cons. 
titutes legal memory im Hugland, wz, tho reign of Richard J, yot still thore 
must be some limitation, without which a custom ought not ta be held good. 
In r0gmd to Caleutta, I should say that the Act of Pmhamont in 1773, 
which established this Supiome Court, ia the period to which we must go 
back to found the existence of a valid custom, and that after that date, there 
can be no subsequont custom, nor any chango made 1n ‘the genoral laws of, 
the Fhndoos, unless 1t be by some Regulations by the Governor Goneial in 
Council, which has been duly registered im this Court. In rogaid to the 
Mofussil, wo ought to go back to 1798, prior to that, there was no1egistry of 
the Rogulations, and the relies of them are oatiomely loose and uncer tam — 
Extiact fiom o judgment of Su Charlos Giey, C.J. Soe Clarke's Repoits, 
pp. 118,114, ry 

+ Vide Precedents, pp. 560 et seque. 


4. Soe Partition and Precedonte, pp, 578—575, 
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according to tho number of their mothers, without reforence 
to the number of the sons borne by each (a distribution tech. 
nically termed “painiiah Vi-bhaga) ;* or the oldest, or an- 
' other brother, qualified, may singly tnlte the landed estato,} 
according as theie may bo the immemorial Fuldchdy or fami~ 
ly-citstom. , 


KAryAyana :-—Buriav (siiys): “awhatevor bho the usage 
_ of acountry, tribe, or nation, body of people, or village, lot 
! that be followed, andlet partition of horilage be mado in 
conformity «thes")""—Vide Coleb, Dig, Vol. IJI (Lond. 
f the 
Ed.) p, 37 
intmer 


Authority,  ‘Mapi@inddré; Lmorial custom is transcendent law, ap- 

' proysuccessor, sacied scripture and in the codes of divine lo- 

s amonpiet every man, therefore, of the throo principal 

Randayywho hasa dur, -vavence for the (supreme) spirit 

cv hat itch dwells in himsPtainod ty and constantly obsorve 
bummomorial custom, — Clty. 5 1188, 


Aukfnity,  SAMvaRra :—~Whatever Be Nes in a country, como 
down from generation to genera. "76- same is transcendent 
law, provided it be not repugnanttle & (ordinances of the) 
Vedas,—Samvaria-Sanhita, NY 


Authority. = Manu:—The king who knows the revealed law, must in- 
uiro into the dharmas (a) of classes, tha dharmas of 
disteleba the dharmas of traders and the like, and the 
dhermas of families, and shall establish their peculiar 
dharmas—Ch, VII, v, 41. 


Authority, The king who knows the revealed law, shall know the 
long continucd practices of Brdkmanas and othor classos, 
i that is jdjana, &e., the ostablished and continuously ob- 
' served usages of a country; tho iules of traders and tha 
like, and the custom established in a family and continu- 
ously observed by it, and shall establish them in civil 
matters, ptovided they be not repugnant to the vedas; for 
GoramMa says:—“Tho dharma (a) of » countiy, class, or 
family, should bo respected whon 1t is not ropugnant to the 
vedas," —Kulliika Bhatie’s commoutary on the abovo text 
of Manu, 
* Sov Partition and Precodonts, p, 670. 
t Seo Partition and Procedonta, pp, 662 c¢ seque. 


Authority, 














i 
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(a) By the word “ Dhayma”’ is here meant practice, 
usage, custom, or rule. 


» But,— : 

186. The custom which has not been davariably 
observed from time immemorial or for many 
generations is not to ‘be held as superseding tho 
maxims of the law.* 


187. The provention of enforeemont of a cus- 
tom or usage by violence or undue means should 
not, however, be held to bea breach thereof or 
a break in its observance.t _ 


ee 
188. ‘Where no expross law*® sound, one should 
be established on approved usage. 


Manu :—The Seripture, the codes of law, approved usage, 
_ and (in all indifferent cases,) self-satisfaction, the wise have 
openly declared to be the quadiuple description of the juri- 
dical system. Kuow that systom of duties which is revered 
by such ag are learned in the Vedas, and impressed (as the 
means of attaining beatitude,) on the hearts of the just, 
who are ever exempt from hatred and inordinate affection, 
Chap. IL, vs, 1 and 12, ‘ 


Manv :—What has been practised by good men and by 
virtuous Brdkmanas, if it be not inconsistent with the legal 
customs of provinces or districts, of classes and families, 
let him (the king) establish it—Chap. VIII, v. 46, . 


Mahabharata :—Vhe Vedas ave different, (i, ¢, vary from 
each other), so are the Smritis or codes of law; he is not 
a Muni or Sage whose doctiine is not different (from those 
of others);:the principle of virtue remains hidden in tho 
cave: the carcer of great men is the (only) path. 


Standa Purdnat—In respect of any matter, if there is 
no direct ordinance or prohibition in the Vedas or in the 





* Vide precedent, pp. 577, &o. 
| Vide precedents, p, 579. 


Pyavasthd. 


Vyavasthé. 


Vyavasthé, 


Authority, 


Authoiby. 


Authority, 


Authority, 


Authority. 


Authoiity. 


Pyavastha, 
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codes of law, tho law ia to be ascertained by reference to 
the usage of the country and family, 


NARADA: —Whoere two texts of law differ from one another, : 
theio the rulo founded on usage is recognized (to be the 
law), Usage alono 1s provalent, and the law is theichy 
ascertained. 


The usa of law is only to provent multiform practices at 
tho will of tho mon of the presen generation, Where 
many texts of law are inconsistent, or many interpretations 
ofthe same text are contradictory, usage alone can be 
received as arule (of conduct). But where no (positive) 
ordinance is found, and there is nothing inconsistent with 
any known law, in that case approved usage alone must 
regulate the proceedings, Still, however, tho oxample of 
Jearned and virtuous Bréhmancas should be followed,—Coleb, 
Dig, Vol. I, (Cal. Ed.) p. 96, 


186. The succession to rd or principality. 
appears to have been regulated by custom prevalent 
from time immemorial: the eldest succeeds to the 
entire rd unless he be unfit, when the next quali- 
fied brother would succcod.* 





Annotitions, 


, 186, Whorever a plurality of sona oxista, tho inheritance des. 
conds to thom, as Coparceners, making togethor -but ono hair; 
“like tho descent with us, by the common Inv, to fomalos, or by 
pmtioular custom, as gavelkind, to all the males in equal dogroo, 
To this (leacondibility of ostatos, by tho Hindd lay, to all the sonain 
common, there appeara to have boen over, in point of fact, an oxoep- 
tion in tho caso of the Crown ; us il is with us, ab thie doy, in tho 
gauie case, where there are only females to iuherit, Tho excoption, 
mising from tho natwo of tho thing, 1s noticed by Manu, who 
speaks of a dying king “ having duly committed his kingdom to hig 
son ;? a couse, which Jagan-ndtha rofors to usage rather than to 
low. —Stra, IL, L Vol. I, (2nd Ea.) p, 198. 





* Vide procodenta, pp. 562 e¢ seq 
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‘this is manifest from the words of Bélmiki put in tha  Avthoritye 
mouth of Mantharé when addvesssing (queen) Kotket, 


Charming (queen)! It is not that all tho sons of a king 


enjoy the kingdom : one amongst many Sons is conscerated 
to the dj, (for if all the sons be in (possassion of) tho dj, 
great disorder shall ensue; therefore, spotless beauty | kings 
commit the affairs of their kingdoms (respectively) to their 
eldest or some other well qualified sons, which eldest sons 
(respectively) deliver their kingdoms entire to their ‘own 
sons, donbtless to the eldest (sons,) not to their own breth- 
yen. Thus your son shall not have much ieverence, but as 
a helpless one, shall be destitute of enjoyment, nor shall he 
be longer reckoned a member of the ever-enduring royal 
race.”—Ramdyana, Ayoddhyd Kanda, 


« But of many sons, one is consecrated to the Empire, If Authority. 
all were kings, it would be the highest injury. Therefore, 
spotless beauty! kings commit the affairs of Government 
to their eldest sons, or to others more virtitous. Doubtless 
they consecrate to the Empive the eldest by birth or eat- 
gellence, and never commit the entire kingdom to his 
brothers.” After commenting on these texts the author 
of the Vivdda-bhangdérnava puts this question, “ May not 
the middlemost, or other son, be inaugurated ?? and him- 
self decides it thus:—‘ Since the eldest son, being first, 
cannot be passed over, his consecration is directed ; but 
if he be vicious, another son, who is virtuous, may obtain the 
kingdom.”’— Vide Coleb, Dig. Vol. TI, (Lond. Ed.),p, 128. 


“ Among all the sons of Ikshavdlcu, tho first-born is king; Authority. 
thou, son of Raghu, at fist born, and shalt this day be 
consecrated to the Empitte. This prescriptive law in th 
family thou canst not now reject.” —Rdméyana, Ayoddhyd- 
hedndu.—Ibid. p. 119, : 


When Péndz retived to the forest, his kingdom, governed Authority. 
by Dhrita-rdshtiva fell under tho domination of Duryo- 
dhana; but, recovered by Bhtma and his brothers, was 
enjoyed by Yudhisthira, and not shared by his brethren — 
Tbid. p. 120. 
Therefore, a kingdom is indivistble.—Jbid, 


Even now if is seen in practice, that entire kingdoms are 
severally held by one prince, although he have bothers, 


Ibid. p, 119, 


Pyewasthd, 


Vyavasthd. 
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In tanitation of the above,— 


187. Succession to great landed estates though 
not independent, but rent-bearing, is also regulated 
by custom : the eldest, or in case of his being unfit, 
the ‘next qualified brother, would succocd to the 
wholo.* 


188. Ifaking givo the wholo of his dominions 
to his eldest son qualified for the Empire, although 
his other sons be yoid of offence, tho gift is valid, 
provided it be the act of a prineo neither insane 





Annotations, 
187, Upon the same principle of usage, stands, with respect to 
many of the great zemindaries of Bengal, and other parts of India, 
at this day, the exclusive succession of the oldest son, or of a 


Jubda-raj (Luva-Réja, Juvenis rex), a young prince, nasocinted to the 


Empire, as coadjutor to the king, and his designated represonta- 
tive, Stra, H, L, Vol. I, p, 198, 

In the succession to principalities and largo landed possoasiona, 
long oatablished Mauléchd» will havo the effect of law, and convey 
tho property to ono son to thé oxclusion of tho rost, It has beon 
stated by *Mr. Colebrooko, in a note to the Pigeat (Vol. IL. p. 119,) 
that tho great possessions, callod zemindaries in oficial language, 
ard considered by modern ITindoo lawyors as iibutary principalities, 
——Maon. H. L, Vol. J, p. 18, . 

This custom, by which the auccossion to Innded datatos invariably 
devolves on a single heir, without a division of the proporty, has 
been recognized and declared legal by Regulation 10 of 1800, 
A formal enactment was not perhaps ‘necossary as for as the Dindso 
Jaw is concerned, that law itself providing for oxcoption to its 
general rules, aud declaring that particular oustoms shall supersede 
the goneral Jaws.—Noto by Macnaughten cited as an authority in tho 
cise of Mahkd-Rajkumay Vasdeo Singh versus Mahd-Ldyjé Ruder 
Singh BGhédur.—80l, 8, D, A. R. Vol. VII, (New Ed.) p. 801, 


« 





* Vide Precedenta, pp, 562 et seq. 
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nor otherwise disqualified; for it is done in con- 
formity with the practice of formex kings (as shown 
in sacred and popular histories) without offonce on 
the part of the sons or of their father.* 


Thus Dasha-ratha intended to commit his kingdom to 
Réima, in the presence of Vashishiha and many other sages, 
and in the presence of the citizens at large, although 
Bharatha and his other sons were faultless ; but afterwards 
excluding Rdma and the rest, he gave his kingdom to 
Bharata, aa a boon to Koiket,—Coleb, Dig. (Lond. Ed.) 
Vol. IT, p. 118, : 





a SECTION (tI. 
On Emierarina FAMILiEs, 


189. A family migrating from one country to 
another is entitled to the bencfit of the law of the 
former country, provided it have uniformly observed 
the customary ceremonics, and the religious ritcs 
ordained by the law, of such country, otherwise it 
must be subject 10 the laws of the latter country.+ 


190. Ithas, moreover, been determined that 
a Hindi family migrating from oné country to 
another must be presumed, until the contrary be 
roved, to have brought with it its customs and 
aws on: all subjects including marriage, succession, 
adoption, &c., and the religious rites and coromonics 
ordained by that law.} 





* The circumstance of the case of Mabifidj Kunwar Vasdeo Singh (Plain- 
tiff) Appellant versus Mahdadgjé Rudar Singh Bahddur (Defondant) Respon- 
Gont, agree with the above Vyavasthé ‘The abstract of tho docision passed in 


* the case in question is as follows :—‘‘In 9 suit for succession to the moiety 


of tho estate of the RG of Trrhoot, the claim was dismissed on the giound 
that succogsion devolved upon the defendant in virtuo of a deed executed in 
his favour by the Inte incumbont, the succession being in conformity with 
the long established usage of the family, in which the title and ostato had 
uniformly devolved entire for many gonorationa.—Sel. SD, A, R, Vol, VII, 
(New Ed) p, 271. 

‘+ Vide Precedanta, pp- 681 et seq, 


f Vide Precedonts, pp. 687 et seq. 


Example. 


Vyavasthd, 


sd 


Vyavasihde 
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; CHAPTER V. 
. Craréus on Tne Inmerrranon, 


The charges to which inheritance is liable are of three 
kinds: irst,—tho porformance of tho obsequies, &c,, of 
the late proprietor and the initiation of hia children, 
Secondly,—the dischargo of his dobts and obligations, 
Thivdly,—maintenance of those persons who wero entitled 
to be supported by the late proprietor and are entitled to 
maintenance ftom his assets, ‘Those who take his horitage 
or assets must discharge the above duties (1). 





SECTION I, 


On Onsequies or THE LATE Proprietor, ann 
InitraTion or ms Cnompren, 


Two motives are indeed declared for the acquisition of 
wealth: one temporal enjoyment, the other the spiritual 
benefit of alms and so forth, Now, since the acquirer is 
dead and cannot have temporal enjoyment, it is right that 
the wealth should be applied to his spiritual benofit, 
Accordingly VRutAsPAtTI says:—“ Of the property which 
descends by inheritance, half should carefully be sot apart 
for the benefit of the doceased owner, to defray the chargos 
of his monthly, six monthly, and annual obsequics,”* By 





or 3 


% Annotations, 


(1). The charges, to which tho inheritance is liable, are of throg 
kinds; Jirst,—debts, and other obligations, in the nature of 
legacies, Secondly,— certain specific duties to be provided for out of 

+ it, where it has descended to a single heir, and out of the common . 
fund, where it has vested by survivorship in undivided parcenors, 

Thidly,—maintenance of all requiring, and entitled to, it—Stra, 
H, L. Vol. I, p. 166. | 





* + S00 the case of Sieenarain Roy and another verses Bhya Jha, Sol, 8, D, 
A. Rep. Vol, II, (New Ed) p. 87 n eee 


ON THH SUCCESSION OF VOGNATES. 281 


saying “'Eo defray the charges of his monthly, &e,, obse- 
quies,"—his participation, and by directing “ Religious 
purposes :” his spiritual benefit, are stated as reasons, So 
APASTAMRBA ordains ; “ Let the pupil or the daughter apply 


the goods to religious purposes for the benefit of the do- 


ceased,” Consequently,— 


191. He who inherits or takes the estate of a 
fleceased person wust perform his obsequies.* 


Govutama :—Out of the paternal estate, xava shrdddhat 
or the obsequies, of the deceased must be performed, the 
heirs of the deceased being assembled together.—Smri. 
Chan, Chap. II, Sect. ii, Cl, 21. 


SanqnawWa-KARA j—~—Partition subsequent to the demise 
of the father is to bo made after the performance of Ekod- 
dishta.t—Ibid., Ol, 22, 


Vrraaspatt:—A brother, a brother’s son, a sapinda, 
or © pupil, performing rites with a funeral cake for the 
deccased, shall thence obtain increase (of prosperity).— 
Qoleb, Dig. (Lond, Ed.) Vol, IIT, pp. 545, 546. 





Annotations, 


191, As with us, necessary funeral expenses are allowed tho exa- 
eutor, previous to all othor debts and charges, to this placo may be 
roferred tho duty enjoined by VurmaspParr to the Hindu heir, of 
setting apart a partion of the inheritance, to defray, on behalf of tho 
doceased, his monthly, six monthly, and aunual obsequies ;~on the 
ground of wealth being intonded for spiritual bonofit, as woll as 
for temporal enjoyment.—Stia. If. L, Vol. I, p. 170, 





* See ante, pp. 187, 183 and Precedents, pp. 807, 613, 


t “ Nava Shréddhe moans tho first series of Shrdddhas collectively or fu- 
nae offoriugs on the Jat, 8rd, bth, 7th, Oth and 11th days afte: a person's 
emiso, 


t This is a right perfo.mod in honor of the decensed alone in contindis- 
tnctior to Pérvana or doublo rite, It takos place at tho funeral ropaat 
of tha eleventh day fiom the decease, Vide Datiaka-mimdnedt Seot, IY, § 72, 
Geot, vi, § 55—Notes, : 


’ 


ty 


Vyquastha, 


Authority. 


Aujhouity, 


Authonity, 


Authoity. 


Authoiity, 


Authority, 


* 


Authority, 


Dlustration 
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KAryayANA :—Hei less property goes to the king, deduct- 
ing, however, a subsistence for the females, ag well as the 
funeral charges: but the goods belonging to a venerable 
priest (Sroériya) let him bestow on venerable priests, —~ Pyqy, 
Mayt, Chap. LY, Sect, viii, § 6. 


The funeral rites of the deceased as far aa the tenth 
day’s rites inclusive, must be poiformed by that person 
(among the heias) who takes tho estate, whoover it may bo, 
(from the wife, downwards), even as far as the king himself* 
Ibid, § 29. 


Even thus VISHNU says :— He who is heir to the astato, 
is the giver of the funeral oblations,” This same matter 
has been fully explained by me in the Shréddha-Maytikha 
in determining the order of those entitled to perform 
them.-—Zbid, § 29." 


192. But if one bo heir to the estate, and anor 
ther be qualified to perform the shrdddha, ho must 
give sufficient property and cause the rites to be 
rag by him who is qualified to perform 
them, 


Even the king has competency for tho performance of (tho 
deceased’s) Shréddha. In short, in dofault of all, the king 
should cause the Shrdddha of the deccased to be performed 
out of his inheritance, Thus according to the AMdrkwudea 
Purdéna the king also has competency for tho performance 
of Shréddha—Nirnoya-Sindhu, Section 8rd, leaf 22. 


How can the spiritual preceptor, who takes tho ostate 
of a Kshatriya, perform his funeral rites, since that is for- 
bidden in the text:—“ ‘The priest who performs the funeral 
rites for peisons of an inforior tribe is degraded to that class 
in the present woild and in the’ next?” No, for this toxt 
relates to brothers unequal in class and the difficulty is 








* In Bombay the oldest son of a decoased Iindt defiays all axponsoa 
consequent on his father's death and deducts tho amount fiom tho eatato, . 
dividing the balance oqually among tho otho: pons.—Rookminze v. U'podram 
1 Boir, 124.—Note by Stokes, : 


+ Colob. Dig. (Lond, Ed.) Vol, IL, pp 545, 546. Vude Proeodents, 
pp. 807, 811." = : ” 
. 


Ae 
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obviated: by saying, that the spiritual preceptor may accom- 
plish the funetal rites by the intervention of a qualified 
person equal in class with the deccasod (1),—Coleb. Dig. 
Vol, IIT, (Lond. Ed.) pp. 545, 546. 





198. The initiatory ceremonics of the un-ini- 
tiated brother and sister must be performed out of 
the patrimony by ‘their brother or brothers who 
have been already initiated, 


VyAsa :-—Fov any of the brothers, whose investiture and 
otlfe: sactaments had not been peiformed, the other bio- 
theis, of whom the sacraments have already been com. 
pleted, shall perform those ceremonies out of the paternal 
estate: and fo. unmarvied sisters, the sactaments shall be 
completed by their elder brothers, as the law requires.* 
Vo. Oht. p. 247. 


NArapa :—For those. whose initiatory ceremonies have 
not been regulatly performed by the father; those ceiemo- 
nies must be completed by brethren out of the patiimony.— 
Snui. Chan. Chap. iv, ol. 40. 


Annotations. 


(i). Tt 13 not a maxim of the law, that he who porforma the 
obsequios is heir; but that ho who sueceedy to the propaty must 
pevform them (3 Dig. texls ceecly, ececlyu.)—Colebiooke’s opimmon. 
Seo Stra, IE. L. Vol, 1, (2nd Ba.) p.212, 


193, Not leas obligatory upon the hoirs is the chargo for the 
mitiation of the un-uitiated, and the merrzaye of tho unmainied 
membors of tho family.—Tho duty of initwting attachos to thove 
who havo themselyos been initiated ; and the provision for it ia to, 
be mado beforo paitition, out of the common stock It has boon 
aheady intimated, that chargos of this nalme, to be availablo 
agomet the inheritance, inust be reasonable , though this is seldem 
attended to, They regard brothers and sisters only, not oxtending 
to collaterals —Stra, If, L, Vol. I, (2 Edy pp. 170, 171, 





* Tho icading of tho above tovt is some hat differont fiom that cited in 


the Smitte-chandikd, Seo post pago 235, s 
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Authouity. 


Authority. 
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Vyavasthé. 


Authouity, 
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Varitaspatt :—For younger biothers, whoso investiture 
and other ecremonics have not been performed, their elder 
brothers (a) shall perform them out of tho eollected wealth 
of the fathor—Smri. Chan. Chap. TV, Cl. 38. Vyau. May 
Chap. iv, Sect. iv, § 38, 


({a.) In this text,— Brothors” means brothers whose 
father is dead. “ Whose investiture and other ceremonies 
have not been performed:] Add *to theso words, the 
phraso—‘‘ by tho father,” —Jbid. 


The mention of brother, brings in sisters algo, Even so 
the same author :-— ¥ 


Vrrraspart ;—And those unmarried daughters who avo 
as yet uninitiated, must be initiated, by their eldest brother, 
even out of the fathor’s wealth, according to the (usual) 
vite.—Vyav, Muy. Chap. LV, Sect, iv, § 39. 


YASINAVALKYA :—-Uninitiated brothers should bo initiated 
by those, for whom the ccremenies havo been already com- 
pleted. But sisters should bo disposed of in marriage, 
giving them as an allotment, the fomth part of a brothor’s 
own share,— Vyav, Mayts. Chap. LV, Scct. iv, § 40,—Mit. 
Th, Chap. I, Sect. vii, § 2, 3, 


VunyAnnsmwara :—By the brethren who make a parti- 
tion after the decease of their father, tho un-initiatod brothers 
should be initiated at tho charge of the whole estate. In 
regard to the unmarriod sistas, the author (Jaina atte 
states a difforent rule: “Bul sisters should be dixposod o 
in marriage, giving thom as an allotment, the fourth part 
of a brothor’s sharo (1)."—Alit, In, Chap. J, Sect. vii, 
paras 4, 5, Wide Partilion. 








Annotations, 

(L) Viswvayrsnwara allots to an unmarried sister a quarter 
of a share. (Mit, on In. Chap. I, Sect. ii § 6 ‘et. seq.) But 
the Chandrikd and Madhavya countenance tho opinion that tho 
specified allotment intends only a sufficiency for tho chargos of 
tho aister’s nuptials; and theiy authority has been yery proporly 
followed in the one hero deliverod.—Colobrooke’s opinion, = Vide 
Stra. A, L. Vol. I], (2ud Ed.) p, 313, 


fag Re. 


7 





RE 
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‘Manu :—To the unmarried daughters (by the same Authority, 
‘ mother), let their brothers give portions out of theis 
own allotments («) respectively, (according to the classos 
of their several mothers) : let each give a fourth part of his 
own distinct share; thoy, who xefuse to give it, shall bo 
degraded. —Vi, Chi. p. 248. : 


. (4) ‘Their own allotments’ means the allotmont of bro- 
thors, Therefore tho meaning is that a qnarter of tho share 
ordained for a brothor of tho class to which she belongs 
should bo given to a maiden sister.—Vz. Chi. p, 248. 


Ro Te 


ee et 


Here the giving of a quarter share is not intended; Authoity, 
but property sufficient to defray the expenses of the nuptials 
should be given, the same being ordained by Visuyu, 
The same opinion of the subject is held by Ratndtara and 
in other books.— 7d. Chi, p. 248, 


Visanu:—The initiations of unmarried daughters are Authouity. 
to be performed in proportion to his woalth.—V%. Chi. 
page 248,— Vide Smrt. Chan. Chap. IV, Cl. 36. 


194. If only one son is heir, he also must ini- vyavasts, 
tiate his uninitiated brother and sister out of tho 
patrimony inherited by him. 


The shrdddha, &c,, of the late proprietor and the inilia- Authority, 
tory (nuptial) ceremovy of the daughter should bo pro- 
vided out of tho inhoritanco where it has descended to a 
single heir.—-Coleb. Dig. (Cal, Ed.) Vol. I, p, 226. 


The text of Visunu:— The initiations of unmarried Authorily, 
daughters ave to be performed in proportion to his own 

Spaaltli* =e applicable either to a caso wheie no partition of 

heritage takes place fiom there being an only son, or to a 

case where brothers live in union—Smri. Chan. Chap. iv, 

Clause 36. 


The use of the word “daughters” in the forogoing toxt Authouly, 
is also intended to include the caso of the unmarried sons 
of the father. Ilence Vydss :—“ Brothers whoso investi- 
ture and ceremonies have not been performed, are to be 
initiated in due timo from the paternal wealth alone by 





ea 





Pyavasthé, 
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brothers, whogo sacraments have alroady beon eomplotod, 

nmatried sisteis aio also to be initiated by their older 
brothers according to Jaw.”—Smri, Chan, Chap. iv, CL. 87. 
Tlowover,— 


195.- Brothors and sisters only aro ontitlod bo 
be initiated out of the undivided patvimony, and 
not othors. 


196. Ifthovo be no patrimony, tho initiated 
brothers must, evon out of their own funds, porform 
tho initialory ceremonies of their un-initiated bro- 
thers and sisters. 


NARADA :—If no wealth of the father exists, the iniliatory 
coremonics must, without fail, be performed by tho brothors 
already initiated, contributing funds out of their own 
portions,—Smrt. Chan. Chap. IV, Cl. 41. 


The ceremonies contemplated by this text commence 
with jdta-Larma* and end in upanayand (1).p-—Smrt, Chan 
Chap. iv, Cl, 42, 


Annotations, 


195, Sao Mit. on In. ch. 1, Seot iv, § 19. S00 Td, Ch, i, Seot v, 
§ 2, Soo Id, Oh. i Soo. vii, § 4. Whoro tho intiatory coromontos, 
terminating with marvinge, ave diroolod to be por formod for brothors, 
ut without any mention of nephews,—Colobiooke’s opinion, Stra LT, 
L. Vol. I], (nd Ed.) p. 287, 


(1) Tho sacramonts or initiatory coremonios that must bo por. 
formed by brothors ave as follow; ~1, Jétu-karma, 2, Vama-havand, 
8, Nshhramana, 4. Anna-présana, 6, Churd-harana, 6. Upanayana 
and 7. Vivdha, All of these coremomes, howover, concorn mon of 
twice born olasses ; thoy do nob concoin men of the fouth olass, 





* A ceomony ordained on the birth of a mala child, bofore the cutting of 
the navel sting, and wich consists in making tho oluld taste cluufled 
butter out of a golden spoon, 


‘F Investitwie of tho theo first classos with thoir characteristic anored 
threnda, 


oe e 
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The word “ceremonies” takes here the above limited sonse 
as the text says “must without fail be performed,” and as 
mariage, &e., are not ceremonies that must, without fail, be 
performed, the law permitting the life of celibacy to o 
perpetual student (noishthika Brahma-chdért).—Ibid. Cl, 42. 


In the case of daughters, however, the word “coremonies” 
used in the text (Cl. 41) denotes mariiage, there being no 
Upanayana for them. If there be no patiimony, the mar. 
lage must be performed by the contabution of funds of 
their brothe:’s own estate, mariiage with females taking 
the place of “Upanayana” with males, as such being in- 
dispensable.—Smri, Chan, Chap. I¥, Cl. 44, 


The authors consider the portion assigned as intended 
only for indispensable sacraments.—Coleb. Dig. Vol. IJ, 
pp. 95-100. And,— 


197. ‘Where a porson othor than a son inhorits 
the property of the late owner, he also hag to per- 
form ihe initiatory ceremonios of the un-initialed 
son and daughter of the deccased, just as he has 
to perform his (the deceasod’s) funeral obsequies.* 


The inference is the same when any other succeeds; ite 
the estate of tho deceased), See Coleb, Dig. Vol, ILI, 
(Lond, Eid.) p, 461. 


See the duties of a widow to her deceased husband, 
Ante, pp. 134—138. 


Annotations, 

that is the Shtdras. Marriage is the only sacramont for % man of 
the servile class, Thus Brahma Pwdéna: “A man of tho retvilo 
class universally obtains marriage as his only sacrament.” ‘Cho 
word “universally” denotos that mamiage alone is constantly re- 
quired. Tt should, howovor, be observed that to acquiro the yank of 
Sat (pure) Shédra, it is necoysury for tho offspring of a respectable 
Shida to perform tho tonsure and other coremonios.—Coleb, 
Dig, Vol, IL, pp. 95~104, 





* Soo ante pp. 231, 232, aud precedents, pp.311, 316, 611, 


Authority, 
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Authority, 


Authority, 
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SECTION Hl. 


On Payment ov Deprs, 


YASINAVALKYA :—Lol sons divide equally tho assots and 
the dobts after tho domise of their parents.—Smnri. Chan, 
Chap. II, Sect. ir, Cl. (8 ;—Alit, Sans, p. 178, 


Tho debts roferred to in this passage are debts contracted 
hy the father; for as respects dobts not contracted by the 
father, the rule is that they should be discharged at tho 
very time of partition.-Jbid. Accordingly, — ‘ 


KAryAyana:—A debt contracted by a brother, a paternal 
uncle, or a mother for the support of the family, must be 
fully discharged by tho co-heirs whecn partition is made 
Smri. Chan. Chap. 11, Sect, ii, Cl 19. . 


But NArapa says that the debts contracted by tho father 
should also be paid at the timo of tho partition. His pas- 
sage ist— ‘ 


“What remains of the paternal ostate afler paying off 
the debts of the futher, shall be divided among the brothers. 
Otherwise, the father continues a debtor,” 


Sanaraa-KArRA, too :—Partition subsequent “to the 
demise of tho fathor is to be made after tho performance of 
ekoddishtwj—Tbid., Cl. 22, 


From all the above toxts, itis to bo undorstood that if 
the paternal wealth be such as to leave a surplus after do- 
fraying the oxpenses of nava shdradha ond discharging 
the debts contracted by the father, &e., the course prescribed 
by NAnaDa (as above) is to be observed. If not, the direo- 
tion contained in the text of YAmAvaixyA (above cited), is 
to be followed. So,— 





BN 2 


* Ap to debts incewned by a managot and the distinction when ono of the 


\membors is a minor. Sco Moo I A, p 893, and 4M. C Rip. 80s, 


JS t Smrt, Chan, Chap, 11, Sect. 11, Cl, 20, 


ane 


4 Seo Ante pago 231. : 


ON PAYMENT OF DEBTS, 239 


According to the Smritt Chandriké,— 


198. If the patrimony bo such as to lcavoa 
surplus afier defraying ihe oxpenses of nave 
shrdddha* and discharging the debts of the father 
or the like, the sons in pursuanée of tho abovo text 
of NArapa should divide it among themselves, 
otherwise, thoy should divide among them both the 
debts and asscts as directed by YAunavankya. But 
if theve be a debt contracted for the family by any 
other member of it than the father, il must be dis- 
charged by them at tho time of partition, as 
ordained by KAryAyana. 


But the general Vyavasthd is, that— 


199. The heir of a deceased person recciving 
his herilago must pay his debis.t 


YAINAVALKYA :—JTe who has ieceived the estate, must 


Pyervasthe, 


Pyavastha, 


Authotity, 


ay the debts of it; and in like manner, he who takes 


the wife (of the deceased); or the son, whose (father’s) 
assets are not held by another (ananydshrita) : but of one 
having no son, tho other heirs (rékthinah) must pay debts.— 
Mit. (Sans.) p. 75.—Vyav, Mayu. Chap. V, Sect. iv, § 16, 
—— 
Annotations. 

198. The course for the payment of debts, on partition, may be 
oither by disposi ng ofa sufficient part of the property for the purpose, 
and thus paying them offat once ; or, by apportioning thom among 
the parceners, according to thoi respective shares ;—nn arrange- 
ment, which, to be binding upon creditors, world requite thoir 
assent,—Stra. IT. L, Vol. J, (ud Bd) pp 168, 169, 

199. The most general position respecting it is, that debts follow 
tho assets into whosesoover hands they come Tho obligation to 
pay attaching, not upon the death only of tho ancestor, but on his 
becoming an anchoret, or having been so long absent from home, 
ay to lot in a prosumption of death,—Stra, IJ, L, Vol. I (2nd Jd.) 


page 166, 





* Sve ante p 231, t Vide Piecedents pp, 611~625 


Authorhy. 


Authority. 


Authority. 


Vyavasthé. 
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YVASNAVALe¥A :-—Daughlers share the residue of thelr 
mother’s proporty, after payment of her dobts——Jdit, Ln, 
Chap. I, Sect. iii, § 8. 

Visiinv :-—Ufo who takes tho assols of a man leaving no 
male issue, must pay the sum duo (by him)—Coleb, Dig, 
Vol. I, p. 829. 


NAnapa:—A childless widow must pay tho debt of hor 
sister enjoining paymont, or whoover recoives tho assets loft 
by that sister, must pay her debls,—Lbid,, p. 828, 


200. Jiven if no inhorilanco bo received, still 
sons aro to pay their father’s debts or divide the 
same among thoin in duo proportions, and the grand- 
son also is to pay such debits but without interest, 
but tho great-grandson, like the widow and other 
relatives, is not to pay them without inheriting tho 
debtor's property. * 





Annotations, 


200. The great-grandson of the origtnal dobtor shall not be com. 
pelled to pay his dobta, unless ho take the assets, In what circus. 
tances is ho considered as holding tho assots ? Ia it only when he 
boocomes tho (dmmedéate) hoir of his ancestor, who has survivod his 
own son and grandson ? Or (is he) likewise (considered as sugh) 
when tho son sucovadod to tho estato on tho doth of the propriator, 
and after him tho grandaon; and on lus domiso tho gretl-giandson 7 
Tho answor is, when tho estate of the ancestor passes suctessively to 
his son, grandson and groat-grandson, this lagb is nob tho (iminediato) 
heir of his grandfuthoy, but of his own fathor, Consequently ho, who 
aucucods to the ostate of another in right of his relation to litin, is 
considerod as holding assots of that person.—Colob, Dig, Vol. ILI, 
pp. 87, 88, * 

Thus the great-giandson should pay hia groat-grandfathor's dobts, 
whish have remained widischarged, as auch debts were to he paid by 
lis fathor as well as grandfathor, 

200. Bub, to the Southward, the doctrine of tho Ahidlahard, 
supported by the Afddhanya and Chead ida, is sud to rondor the 


“# Vide Vrevedont, p. 624, 
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The meaning is that if the gréat-grangson and the rest 
take the inheritance, then they must pay the debts (of the 
angestor), and not otherwise; but it has beon declared 
that the son and grandson are to be made to pay the dobis 
even. if they did not receive the inheritance. ‘Thus NAra- 
pa:— An undisputed debt of the grandfather, which has 
been successively due by him and his sons; but has remained 
undischarged by them, shall be paid by the grandsons; but 
it is not recoverable from a person, who is fourth {in descent 


from the debtor.)”—A/it, Sans. p. 78 —Vide Coleb. Dig. 


Vol, I, p. 309, 


It (the debt) is not to be paid by the great-grandson, 
the wife or the others, if they have not taken the estate.— 
Vyav. Mayu, Chap, V, Sect. iv, § 17. 


KAtydyana :—lIf any debts exist against the father, * his 
son shall not take possession of his effects. They must be 
given to his cieditors, and if he die (without) wealth (a), 
still his sou must pay his debts—Vyav, Mayu. Chap. V, 
Sect, iv, § 14, 


fa) “ Wealth” must be connected with ‘without ’—Ibid. 


NArapa :— A father being dead, his sons, whether afler 
partition or before it, shall discharge his debt in proportion 
to their shares, or that son alone, who has taken the burthen 
upon himself.” Here although 16 is said without distinction 
that sons and giandsons should pay debts, yet this ought 
to be understood to be the difference that the son should 
pay them with interest me as his father would have paid, 

tt the grandson should pay them only equal to the princi- 
pal.and not interest (thercon).—J/it, Sens, p. 75. 


‘ Vatmaspart:—Sons must pay the debt of their father, 
wheu proved, as-if it were their own (that is with interest) ; 


Annotations, 
payment of the father’s debls with intevest, and the grandfather's 
without interest, independent of assets, a legal, as well as sacrod 
obligation —Stia 1, L. Vol. 1, p. 167, 
St 
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Authority. 
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the son’s son must pay the debt of his grandfather 
(but) equal ea thé principal) ; and his son (that is the great- 
giandson,) shall not be compelled to discharge it [unless he 
De heir, and have assets (b).”"—Vyav. Mayu. Chap, V, 
Sect, iv, § 12, Mét, Sans, p. 76. Z 


(db). “ Bqual’—that isas much as was borrewed and 
not interest. Tis son that is tho groal-grandson who 
has not received inhoritance should not pay.—‘Lherso three 
(namely) the debtor, his son, and grandson aro shown, to 
te the payers of debts—and in the caso of (all of) thom 
happening to be in existence, the grade is also shown,—-Mit. 
Sana, p. 75. 


Vrinaspati :—The father’s debt must be first paid, and 
next the debt contracted by the man himself; but the debt 
of the paternal grandfather must even be paid before cither 
of those.*—Vyau, Mayu. Chap. V. Sect, iv. § 14, 


KArykyana:—After the death of his father, debts 
(of his grandfather) must be carofully discharged by tho 
grandson; but a debt contracted by an ancestor is not 
recoverable fiom the fouth in descont.—Coleb, Dig. Vol. I, 


* page 809, 


Authority, 
Ww 


KAtydyana:—The rule shall be tho same in rogard to 
the debts of the grandfathe:, which havo not been: discharg- 
ed by (other) grandsons, nor by his own sons, but a debt of 
the grandfather shall not be paid by his grandsons with* 
interest,—Coleb, Dig. Vol. I, (Cal. Wu.) page 308. 


In fact, debts of the paternal grandfather becomo debts 
of the father: they are chargeable on him in the first place, 
next on his son, as has been already noticed : but the groat 
graudson of the original debtor shall not be compelled to 
pay the debts unless he take the assets,—Coleb, Dig, 
Vol, III., (Lond. Ed,) page 87. 


But even if the son did not iuhevit his father’s property, 
still it is his sacred obligation and moval duty to pay his 
debts’; for, (says)— 





* Vede Colob, Dig. Vol. I, pago 273, 


eae ee 


‘cameraman ne 3 
esa ota 
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NARADA :—" Fathers desire male offspring for their own 
sake, (reflecting) this son will redeem me from every debt 
whatsoever due to superior and inferior beings, therefore, a 
son begotien by him, should relinquish his own property 
and assiduously redeem his father from debt, lest he should 
fall into a, region of torment, Ifa devout man, or one who 
maintained sacrificial fire, die a debtor, all the merit of his 
devout austerities, or of his perpetual fire, shall belong 
to the creditors,”* 


VRIHASPATL :—He who having received a suri lent or the 
like does not repay it to the owner, will be born here in his 
ereditor’s house, a slave, a sorvant,a woman, or a quad- 
ruped, 7* . 


201, Whatever the father had promised to give, what- 
ever he had mortgaged, or whatever price he did not pay 
after purchasing (a thing), all these should be discharged 
by the son, 


HArita :—A. promise made in words but not performed 
in deed, is a debt (of conscience) both in this woild and in 
the next. He who gives not what he has promised, and he 
who takes what he has given, sinks to vaious regions of 
torment, and springs again to birth from thé womb of some 
brute animal.—Ooleb, Dig. Vol. IIE, Chap. VIII. 


KAryAvana:—What a man has promised in health or 
in sickness, for a religious purpose, must’ be given; and if ho 
dio without giving it, his son shall doubtless be compelled 
to give it,—Zbid., p. 807. 





Annotations. 

201. Connected with the above duty, is the discharge of obliga- 
tions, resting on the intention of the deceased, sufliciontly manifested; 
since, though nothing occurs in the ind@ law oxpresaly in favor of 
the testamentary power, as exorcised undor other codes, it provides 
distinctly for the performance of promises by tho ancestor his 
life-time, to take offect after his death,—Stra. H. L. Vol. I, (Qud Ed) 
page 169, 





* Vide Colob Dig Yol I, p 299 ct erq. 


Authority, 


Authority, 


Pyavasthd, 


Authoiity. 


Authoilty, 
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' verbally promised, as well ws what has been enyaged for to 


| f Authority, KAvydvana -—That must be paid, which may have been 
' 
; another,—Vyau. Alay Chap, V, Seet, iv, § 20, 


Adthority, KArydyana :—The jadge shall compel a sou to pay the, 
p debt of his father, provided he be involved in no distress, 
1 be capablo of property, and hablo to bear tho burthen; 
but in no other case shalt he compel tho son to pay his 
father’s debts —Vyav, Muyu. Chap. V, Sees. iv, § 19, 


But,— - , 


Pyavastha, 902, Although a son and grandson are to pay 
the debts incurred by their father and grandfather, 
yot they should not pay such of thoir debts as were. 
contracted for immoral uses, or a fine or tolls, or 


‘ stums for which they were suretics.* 
Authonity, Vrinaspati :—The sons are not compellable to pay sums 
: due by their futher for spuituous hquors, for losses ab play, 
: for promises mado without any consideration, or under the 


influence of lust or wrath, ot stms for which he was a surely, 
ora fine, or a toll, or the balance of either.—Coleb,” Dig. 
Vol. I, page 312. 


Authority, YAonavatkya'—A son uced not pay in this world 
money, due by his father for spinituons liquors, for lustful 
pleasures, for losses at play ; nor what remains unpaid of a 
fine or tolly nor auy thing idly promised,—Jéid p, 818, 


eT 


or for loss at play, the balance of a fine or toll, and what 
is uselessly given,—that is what is promised to awindlers, 
flatterers, wrestlers and the like—such debts contracted by a 
- father should not be paid by his son and the rest,—to 
{ liquor sellers and the like. Hete the expression “ ba- e 
‘ lance of a fine or toll” being used, it must not be understood 


{ 
Authaity, The debt which is incurred by diinking spirituous liquors; 
' that the whote thereof is payable,— Witddshard, Suns, p. 71, 


Authoity, = Usmand.—A fino, or tho balance of a fine, as also a 
hiibe or toll (skalca), 01 the balance of 11, ae not to be paid 





* Fide Provedunts pp 63-73, 178 
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by the son, neither shall he discharge debts impropor (not 
sanctioned by law or oifftom).— Vyav. Mayu. Chap. V, Sect. 
iv, §15.—Mtt. Sans. p, 71. 


Goranta:—Spirituous liquors, tolls’ or bribos, and fines 
do not become burthens upon sons: by this it is declared 
that they are not to be paid.—d/it. Sans, p, 72. 


KAryAvana :—Burigu ordains, that a debt devolving 
from the grandfather, which was proved, and acknowledged 
by the father, must be discharged by grandsons, if it were 
not contracted for immoral uses, nor already paid by the sons, 
Adebg of the paternal grandfather, which is proved, or 
which ig partly liquidated, must be discharged (by the 
grandson ;) but never shall a debt, contracted for immoral 
uses, or which was contested by his father, (be paid by the 
grandson),—Coleb, Dig, Vol. 1, pp. 807, 808. 


Although according to the foregoing texts of our holy 
Legislators, a son and son’s son even without receiving in- 
heritance, should pay such debts of their father and grand- 
fathor as were not contracted for immoial uses and for 
pe as aforesaid, yet it has been decided and determined 

y the British Dispenseis of justice, that— : 


103. Tho debts of a deceased person follow his 
agsets,—his heir is to pay his debis in proportion 
to the property inherited by him; and in the caso 
of his not getting or taking the deccased’s heritage, 
he is not legally bound to pay his debts nor he can 
bo compelled to pay the same.* 


Annotations 


103, It has, however, beon held in Madras that a son is liable 
for his fathor’s debts only to tho extent of tho proporty inherited 
by him from tha latter. 8. A. No, 12 of 1861, Mad. S. D. 1851, p. 13, 
And it would seem that tho precept in the toxt 1, hke so many 
othas, merely moial and chrectory, and not imporative. Colobrooka 
cited in 2. Stra H. L. p 75.—Note by Stokes, seo his edition of the 
Vyavahdra Maytthha, p. 123, 


* Vide Precedents, pp 614-625, 





Authority, 


Authoity, 


Vyavasihd, 


Ha 


gt 


Authaity, 


Vyavasthd, 


Authority, 


Authority, 


‘ 


246 VYAVASIILA-CHANDRIKA 

The doctrine of the Shéstra is, povover, differont from 
the above: so NinsA-KantuA:— "But receipt of ever so 
small a portion of the estate, imposes tho liability of liquidat- 
ing the dobts, to whatever amount (thoy may be),” 
(1I)—Vyav. Mayt, Chap, V, Sect, iv, §17. 


904. A. minor son, although he inhorited pro- 
perty from his lato father, is not at dhat age bound 
by tho Sidstra to pay tho debt of his fathoy, but 
upon coming of age.* (See minority.) 


Sons while minois are not also under the religiows obli- 
gation to pay their ancestois’ debts, but it has been on- 
joined that they shall pay the same at their full age. 
Thus— 


KAtyAyana:—On the death of a father his debt shall 
in no case be paid by his sons incapable from nonago of 
conducting their affaiis; but at their full age thoy shall 
pay it in proportion to their shares,t 


“The father, or (1f the family be undivided) the uncle or 
the élder brother having travelled to a foreign country, tho 


Annotations, 

108. Much as is said overywhoro of tho roligious tie the son is 
under, to pay the debts of his ancestor, it acoms sottled in Bengal, 
that it has no legal force indepondont of assols. But Lo tho South- 
ward, the dootrino of the Afiéakshard, supported by tho Madhavye. 
and Chandrika, is said to render the paymont of tho fathor’s dobts 
with interest, and tho grandfather's without interest, indepondont of 
asseta, a legal, as well as a sacred, obligation.—Stra. H. L, Vol. II, 
(2nd Ed.) p. 167. 

(1) Golebiooke in his Treatise “On Obligations and Contracts” 
(chap. if, para. 5t) has laid it down that—‘hoiis sucoced to tho obli- 
gations of ancestors without any reforonco to the adequacy of the 
propeity, and the rights of inhoritance must be relinquished, whoo 
its obligations me repudistod. 3 





* Pede Piecedonts, page 625. 
! See Coleb Dig. Vol. I, p. 298, 
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son shall not be foreed to discharge* the debt until twenty 
yeais have elapsed.” ‘Upon (the ancestor's) death also, a 
minor will not pay (his debt), but when he attains majority, 
he must pay it—Mai, Sans. p. 74, $ 


Although after the death of the father, even (his) infant 
(son) becomes independent, yet he is not bound to pay 
debts. So it is said :—“ He who is under age, is not bound 
to pay debts even though he be independent,’—Alit, Sans, 


page 74. 


It has, however, been determined by the British Dispen- 
sers of justice, that— 


205. Debts follow the assets. Although the 
heir be a minor, yet the creditor of his ancestor can 
realize the amount due to him, from the property 
inherited by the minor.* 


206. Ifa person after dividing his estate and 
debts amongst his sons, be separate from them 
taking his portion, and beget another son, then the 
son hegotten after partition shall inherit the father’s 
property, both reserved and subsequently acquired, 
and pay his (portion of the) debts.t 

Vrimaspatt :—All the wealth which is acquired by the 
father himself who has made a partition with his sons, goes 
to the son begotten by him after the partition. Those 
born before it ae declared to have no right as in the wealth, 
so in the debts likewise, and also in gifts, pledges and pur- 
chases, 


The meaning is that—as the son begotten after partition 
is to regeive the property of his father acquired after pati- 
tion, so also is he to liquidate his father’s debt contracted 
after partition. In like manner, whatever the father had 





* Vide Precedents, pp. 614, 618, 619; 625 
‘t Bee Pmtition for the Son begotten after partition, 


Authouity, 


Vyavaathé, 


Vyavasihd, 


Authority, 


efit ot 


say, 


pore’ 
< 


Vyavasthé, 


Vyavasthd. 


Authority, 


Authority, 
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promised to give, whatever he reecived in doposit, whatever 
he mortgaged, or whatovor prico he did not pay after purchas- 
ing (a thing,) all these should be performed by him alone, 


207, If a person after contracting a debl remain abroad 
for twonty yeas (0), his debt shall, after that poriod, be 
paid by his son, grandson, or tho parson who took his pro- 
perty. 

(¢) This must bo understood when tho return of the abaont 
(parent) may be oxpected. But, if the roturn of the absent 
parent is impracticable, the son shall pay the debt of his 
father though living, as if he wore dead.—Coleb, Dig. Vol. I, 
pnge 285. 


208, If a person be incapacitated by old age, by long or 
incurable disease, by being wholly involved in distros, Ge., 
or for any other reason, his son or another who manages 
his propeity, must pay his debts. 


Debts must be paid by the sons, or other relatives, when 
they have reached thei: twenticth year, for, says*— 


NAraDa:—The father, or (if the family be undivided) 
the uncle or the elder brother, having tiavellod to a forcign 


+ country, the son shall not be forced to discharge the debt 


until twenty years have elapsed.*— 


Visunu:—If he, who contracted the debt, should dio or 
become a religious auchorot or remain abroad for twonty 





Annotations, 


208, It ia not expressly anid that the debt shall be paid by the 
son, iu the life-time of his father, who is insolvent. 14 is declared, 
however, that he shall pay the debt of the father who is oppressed 
by calamity, such as incnrable disease, &c, aud that, even though 
no patrimony have como into his hands. But, aceording to tho 
remail of Sir Wilham Jones, tho obligation is moral und religious, 
not civil, See note on Jagan-nétha, Dig, b, i, clxvii—Stra. I E. 
Val. II, pp. 277, 278. . 





* Pyav, Mayt, Chap, V, Sect, iv, § 43, 


Ye 
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years (b), tliat debt shall be discharged by his sons or* 


.grandsons, but not by remoter descendants against their 


will—Vyav, Mayt. Chap. V, Sect. iv, § 18. 


YAINAVALKYA !—The fathor having gone toa foreign 
cointry, ox deceased (naturally or civilly,) or wholly immer- 
sed in vices (or difficulty,) the sons or their sons must pay 
the debt, but, if disputed, it must be proved by witnesses.— 
Vyau, Mayt. Chap. V, Sect, iv, § 12. 


KAtyAvANA:—If the father be at home, but afflicted with 
a chronic disoider (though not without hope of recovery), or 
absent, his debt shall be paid by his sons, after a lapse of 
twenty years (0), —Vyav. Mayr, Chap. V, Sect, iv, § 13. 


(6) This must be understood whon tho curo of tho dis- 
eased is possible, or whon tho return of the absent (parent) 
may be expected, But when tho distompor is deemed incurable 
or tho return of tho absent paront is impracticable, the son shall 
pay tho debt of his futhor, though living, as if he wore dead, 


Authority, 


Authority, 


Tyo oreditor neod not wait twonty years.--Ltatndkara.” Vide . 


Coleb, Dig. Vol. I, (Cal Ed) p, 285, 


KAtyAvava:~—The debts of men long absent in a foreign 
country, of idiots, madmen, and the like, who have no male 
Kindred, and of religious anchorets, must be paid even 
during their lives, by such as have the care of the (debtors’ } 
wives and goods, —Zbid. p. 338, 


KArydyana:—A. croditor may enforce payment of such 
debts from the sons of his debtors, who, though alive, are 
incurably diseased, mad, or extremely aged (¢), or have been 


‘ very long absent in a forcign country, (provided the sons 


have assets of the debtors).—bud, p, 286. 


(ce) “Extremely agod”—that is incapacitated by old ago for 
the (managoment of) aflairs.—Zbid. 


VRUtASPATU:-—A debt of the father being proved, it muct 
be discharged by his sons, oven in his life-time, if he were 
blind (or deaf) from his birth, or bo degiaded, msane, or 
afflicted with phthisis or leprosy, or any hopeless disorder,— 
Ibid. p, 285, 


32 


Authority, , 


Authoiity. 


Authority. 
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Authoitys — ITArtta:—Whilo the father lives, sons ara fot indopon- 
dent in regard to the receipt and exptnditure of woalth, 
and amercement (dishepa). But if ho be decayed, remote- 
ly absout, or afflicted with discaso, let tho cldost son 
manage tho affairs as ho pleases,—Smrd, Chan, Chap, I, 


Cl. a, 80, . 


Authority, — GmankrfA and Lusurra :—Tf tho father be incapable, Tot 
the cldest son manage the affairs of the family, ov, with his 
consent, a younger brother conversant with business.—Smm7t, 
Chan, Chap. I, Cl. 28. 


Pyavesthé, 209. The debt contracted for the family by 
any person connocted with the fxmily, even bya 
pupil, a dependant or the like, if not repaid by the 
Karid® of the family, must be liquidated by his 
‘surviving son, grandson, or the person inheriting 
his property—tho same in fact being a debt of the 
Karta limself.+ 


Authority, — -Visrinu:—A [debt (d)] of which payment was] previously 
promised, or (which was) contracted by any person for tho 
sake of the family, must be paid by the house-keopor. 
Coleb. Dig. Vol. I, p, 802. - 


@ A “debt” must be hore supplhed.—Zbid, 


Authority,  YAgNavauKya :—If ono of (two or more) nndivided kins- 
men contract a debt for the sako of the family (hutembarthé), 
and either dio or he very Tong absent abroad, the othor par~ 
ceners ot joint tenants shall pay it.—J/it. Sans. p.'70, Vide 

: Coleb. Dig. Vol. I, p, 290. 


Authority, The debt which was eédntracted by several undivided 
members, or any member, of a family, for the sake of such 
family (kutumbdrthé), should be paid by the head -of the 
family, but upon his death or being absent abroad, the same 
should be liquidated by all those who inherited his pro- 
perty.—Ait. Sans, p. 70, 





* The doer of a thing, agent, master, chief, head, governor, 
+ Vide Procodonts, pp. 614, 620, 621, 
* 
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Remark.—The term ‘Xutumbdrthé' which is composed of 
* Kutumba’ (family) and arthe (for ov for the sake'of,) is used in 
many texts on the above subject. Mr. Colebrooke in his Digest 
has rendered the term sometimes by ‘for the support of tho 
family’ sometimes by ‘for the use of the family,’ some- 
times by ‘for the behoof of the family’ and sometimes by* 
‘for the bonefit of the family’ and in so doing ho seems to have 
followed Jagan-ndtha whose compilation is the original of his 
Digest. Sir William Jones, in one text of Manu, translates it by 
‘for the uso of the family’ and in another by ‘ for the’behoof of 
the family’ without following the commentator Kullitha Bhatta, 
who in one text has interpreted it ‘ Kudumba-sumbardhandrtham’ 
(for the support of the family,) and in another by ‘ Kutumba- 
bytya-nimitiam (for the eapenses of the family.) With duo 
deference to the two great translators, I have deemed it best to 
render the term ‘ Kutumbd thé’ all along by ‘ for tho sake of the 
family,’ a signification consistent with the componont parts of the 
original, aud most accurate of all, and which has beon afterwards 
adopted by Mr, Colobrooko himself in his translation of the 
Mitdishard.—V. D. yp. 357, 


KAtydyana :~A debt contracted by a brother, a paternal 
uncle, or a mother for the sake of the family, must be fully 
discharged by the co-heirs when partition is made.—Smri, 
Chan, Sls, IT, Sect, ii, Cl. 19. 


Authovity, 


Vantasrart:—A house-keeper shall discharge a debt Authoity. 


contracted by his uncle, brother, sou, wife, servant, pupil, 
“or dependants, for the support of the family (during his ab- 
sence),*—Coleb, Dig, (Cal. Ed.) Vol, I, p. 801, * 


It is hove impliod that, a debf, contracted coven by others for 
tha support of the fumily, must bo discharged by tho house- 
keoper.—Zatndhara, Vide Coleb. Dig. Vol. I, (Cal, Ed, ) 
prgo 301, 


. 





* Tho principle of the law may be here atated ; should a gon compotent to 
affuiig be at land, a dobt, contiacted by divided brethron or the like unautho- 
risoct by hm, is not yahd . but, in the exso of parceners, jf any one of five 
brothas forbids the contracting of the dobt, and is able to support tho 
family by other means, tho debt contiacted by another bother, 1s Quo by the 
borrower alone, and shall not be paid by him who opposed the debt. Yet, 
if the money (£0) borrowed be used by him who opposed the debt, or by his 
dependant, boing unablo to supply sufficient funda for tho support of the 


« wWholo family, ov of bia immediate dependants, it must be disvha ged by 


him,—Cyleb, Dig. Vol I, p, 301, 
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Authoity,  NARADA:—Whatover debt has been contracted for tho 
use of the family, by a pupil, an xpprentice, a slave, a 
wifé, or an agent, must be paid by the head of the family, 
Coleb, Dig. (Cal, Md.) Vol. 1, p. 802, 


Authoity, _KAryAyan a :—Burrieu ordained that a man shall pay 
a debt contracted for the sake of the family, m his remoto 
absence, even without his assent, hy his slave, his wife, 
his mother, his pupil, or his son,—Coleb. Dig. (Cal, ld.) 
Vol, I, p. 17.—Seo Vyau. May. Chap. V, Sect, iv, § 20, 


’ Authority, NARADA:—A. debt contracted before partition by an 
uncle, or brother, or a mother for the support of the family, 





i} 

\ 

" 

rh all the peisons or joint tenants shall discharge,—Coleb, Dig, 

ae (Cal. Bd.) Vol. I, p, 292. 
H It Authoity, Manu:—If the debtor be dead (¢), and if the money 
1 i bonowed was expended for the use of the fainily, it must, 
\ i be paid by that family, divided ot undivided, out of their 
" : own estate. —Lbid, p, 297. 


(e) The word “dead” is illustrative (of civil death and the 
‘ lke).-—Llad, p, 297, 


Authoity, = Manu :~—Should oven a slave make a contract (f) (iu the 
namo of his absent mastor,) for the sake of the family, 
that master, wliether in his own country or abroad shall, 
not rescind it—Zbid, p, 802. 


ope 


(f) “A-contract’—that is dpbt, 


Yyavahé. 210. NAnava:—aA. father must oqually pay tho 
debt of his son, contracted by his own appointment, 
or for the support of his family, or in a time of 
distress.—Coleb. Dig. Vol. [, (Cal. Hd.) p. 805. 


Fywesthe, 211. NA&rava:—A debt contracted by the wife, 
shall by no means bind the busband, unless it 
were (for necessarics) at a time of distress : a man 
is indisponsably bound to support his family.—- 
(bid. p. 321, i 


: —— 
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212. If a debt be contracted by a widow or the 
like for the liquidation of the debts of the late 
owner, or for the performance of an act or acts in~ 
dispensably necessary, such debt must be discharged 
by the reversionary heirs of the late owner.* 








213. The debt contracted by any of the co- 
heirs or co-parceners of a joint family—such as a 
father, son, brother, brother’s son or the like,—for 
the support of the family, or for relieving it from 
distress, or for the performance of the act or acts 
indispensably necessary, must be repaid by all tho 
gtrviving co-heirs or co-parceners of the family.t 


NAnapa,—Any one surviving parcener may be compel- 
led to pay another's share of aw debt contracted by joint 
tenants; but if they be dead, the son of one isnot Hable 
to pay the debt of another—Coleb, Dig, Vol. J, p. 296.. 


NArRAps’:—A debt contracted before partition by an uncle 
or & bother, or a mother, for the sake of the family, ‘all the 
parceners or joint tenants shall discharge.—Jbid, p. 292, 


YAsnavannya :—If one of two or more parceners ov un- 
divided kinsmen contract a debt for the sake of his family, 


Annotations, 

212, Where the consideration of a debt mary have been such, as in 
its nature to charge the common fund, as for the nuptials of any of 
the family, the exponse attending them must lave been reasonable, 
according to the usage and meang of the family ; boyond which, if 
carricd to excess, he, who so imprudently contracted it, will be alone 


Hinble, unioss it haye been adopted by the rost. Contracted fairly, for * 


tho use of tho family, by whatsoever momber of it, it binds tho 
whole Stra. UU, L. Vol. I, p. 167, 





* Vide Precetonts, pp. 408, 409. 
+ Pade Precedents, pp. 62—80, 119, 


Vyavasthd. 


Pyavasthé, 


Authority, 


Authority. 


Authority, 
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and cither die or he very long absent abroad, the othor 
parceneis or joint tenants shall pay ik—Zbid., p, 290, 


Bomuay Act No, VII or 1866, 


[.—No son or grandson of a deceased Hindé shall, moro- 
ly by xeason of his being such son or grandson, be Hable to 
be sued for any of the debts of such deceased Linda, 


IL.—No gon, grandson, or heir of a deceased Hindd, who 
has, by himself or hia agent, received or taken possession of 
any property belonging to the deceased, shall be liable 
personally for avy of the debts of the deceased, merely by 
reagon of his having so received or taken possession of any 
such property: but the liability of such son, grandson, or 
heir in respect of such debts, shall be as the representative 
of such deceased Hind, aud shall be limited to paying the 
same out of, and to the extent of, the property of the de- 
ceased which such sou, grandson, or heir or any other 
person by his order or to his uso has received, or taken pos- 
session of, as aforesaid, and which remains unapplied : 
Provided that if any part of such proporty so fecoived or 
takon possession of as aforesaid shall not havo been duly 
seed by such son, giandson, or heir, he shall bo liable 
personally for such debts to the oxtonl of tho property not 
duly applied by him, 


IV.—No person who has married a Tlindti widow shall, 
merely by reason of such marriage, be linblo for any of the 
debts of any prior deceased husband of such widow, 

‘V.—Where a debt is contracted after this Act shall come 
into operation hy one or more members of an, undivided 
Hindt family under such circumstances as that the same 
forms the debt of the undivided family, no member of 
such undivided family who is unborn or under the age of 
twenty-one years at the time of the contracting of such 
debts shall be liable personally to pay the same, bub such 
member shall only be liable to pay the same out of and to 
the oxtent of the proporly of tho undivided Lind *funily, 
and of the soparate property, if any, bolonging to any do- 
ceased members of the undiyided family who were aboyo 
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the age of twenty-one years at the time of contracting 


the same, received, o1 taken possession of, by such member, 
or any other person by his order or to his use, and remaining 
unapplied, unless any part of such pioperty so received or 
taken possession’ of, as aforesaid shall not have been duly 
applied by such member, in which case he shall be further 
liable personally for such debt to the extent of the property 
not duly applied by him. . 


VI.—Except as provided in Section V of this Act, ° 
nothing in this Act contained shall be construed as limiting 
or affecting the liability of any person as surviving member 
or ono of tho surviving members of an undivided Ilindé 
family for any debt contracted under such circumstances as 
that the surviving member or surviving membeis of such 
undivided family is or ate by the law now, in foiee liable to 
pay the same. 


SECTION {II. 
“ON MAINTENANCE, 


According to the rules of the Jaw of inheritance the 
nearest relatives of a deceased person inherit his estate, 
and according to the immemorial and prevalent custom, 
only ono of the nearest relatives of the deceasod takes - his 
whole estate to the oxclusion of the rest,* yet so anxiously 
careful has the law been that there shall exist no ultimate 
distress in the helpless members of his family, while means 
exist to prevent it, that is, it declares such persons to be 


entitled to maintenance out of his estate, since it was tha 


bounden duty of the late proprictor to maintain thom, 


* Thus Manu :—‘ He who bestows gifts on strangers (with a 


view to wordly fame, while he suffers his family to’ live 
in distress, though he has power to support them, touches 
his lips with honey, but swallows poison : such virtue is coun-, 
terfeit,”~-“ Even what he does for the sake of the spiritual 
body, to the injury of thoso whom he is bound to maintain 
shall bring him ultimate misery both in this life and in the 
next,” So also Vutraspati; “A man may give what 





* See ante, page 22%, 
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remains after food and raimont of his family, the giver of 
worg (who leaves his family naked and unfed) may taste 
honoy, but shall afterwards find it poison.’* Thus every 
porson whilo living is bound to support his family, and he 
having bean go, the successor to his estate is also bound to 
support them ; imasmuch as the hoir who takes tho deceased's 
ostate does not take it solely for himsolf, bub also for the per- 


‘formance of acts beneficial de him in the after-life, Now a 


Vyavastha, 


very great benefit is done to the soul of the deceased by sup- 
porting his family, as he is doomed to hell if they suffer for 
want of the necessarics of lifo; so says MANU :—*" ‘Tho sup- 
port of persons who should be maintained, is the approved 
means of attaining heaven, But hell is the man’s portion 
if they suffer, ‘Ihorefore, (let the master of a family) care- 


fully maintain them,’ 


Consequentl yi . 


214. The mombors of the deccased’s family 
who wero or were to be supported by him are also 
to be supported by the person inhoriting his estato, 








* Manu, Chap. XT, #3, 9, 10. 
+ Fide Coleb. Dig. Vol. If, p. 181. 


$ Maintenance by a man of his depond ints is, with the Tlindoos, a primary 
duty. They hold, that ho must he just, before he is generous, his chatity 
beginning ab home; and that even saerifive 16 mockery, 1f to tho injmy of 
thosa whom he is bound to maintam, Nor of his duty in this roapect aro 
his children the only objects, co oxtonsive as it ia with hia family, whatever 
be its composition, as consisting of other relations aim connesions, ineluding 
{it may Wa) illegitimate offapring, It oxtotida to the outerato, if not to tho 
adulteious wife; not to mention auch as ave excluded from tha mbovitance, 
whether through theiy fault, ov their misfortune; all being ontitled to bo 
maintamed with food and inimont at least, under the. severest sanctions. * 
A benevolent injuction | existing at no time ever to the samo extond undor , 
out own Jaw; which professes little of the kind, since tho tima that it hag 
been competent with us fora man to dispose by will of the wholo of hia 
property, real and petsonal, without regard to the natal eluima of wife and 
issue, to sy nothing of moro distant ties; a latitude, not approved by 
* (Blickstone) the author of the commentastes 5 who, in nolicing the power ef 
the parent so to disinhout his childien, thought it had not beon anias, if ho 
had been hound to lowe them at least t necessary sibatsteneo or, ay tho 
sania rentiment has been expressed, tn then peculiar manner, by the hyghest 
Linda authorities, Who leaves his family naked and unted, may taste honey: 
at first, but shall aftorw nds find it poison" ‘Tho obhyition extends, under 
patioutar chewmstances, to responsilility for cach other's debts, ina degiee 
unknown to ow Jay, as will be subsequently seen —Stin IE 1. Vol. J, 
€2nd EA) pp 07, 68 


— 
. 
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Because their maintenance is an indispensable obligation, - Authonty. 
Vundvesuara, Ait. Suns., p, 259. 
Because maintenance of the family is an indispensable Authority. 
obligation.—Merra Misra, Vér, Mit. Sans, p, 181, " 
{ NAnapa A man is indispensably bound to support his Authority. 
.. family.—Coleb, Dig, Vo}, I, p. 801. 


, ‘The declarations, as above, of Manu, NArAvDA, VIJNANESH- 
WARA and other anthoritics have, however, been considered 
to be applicable not to the family in general, but to thoze 
members thereof whom the late owner was bound to asup- 
port even by the commission of improper acts, Almost 
all of such members have been specified in the following 
text of Manu:— 


Manu declared that a mother and father, in their old Authaity. 
age, a virtuous wife, and infant son must be maintained 
even by the commission of a hundred oftences,”’* 


Therefore, — 


215. The person inheriting the property of a Vyavauiid 
decoased owner is legally bound to maintain his old 
mother and father (a), virtuous wife, infant son, 
daughter and sister (0).# 


(«) As tho torm “son”* signifies tho grandson and great-grandson 
as well as the sont, itis to be understood that the terms “ mother 
and fathor” comprehend also the ‘sonless grandmother and grand- 
futhor aud also the groat-giandmother aud  great-graudfather 
whose gou and grandson ave dead; that, in like manner tho 
torm “infant son” comprehends also tho fatherless grandson 
and danghter, and tho groat-graudson and daughter whose father 


and grandfather are dead. » 


(b.) Infant sister} [t having beon determined that the 
Unmarried sister must be initiated (in marriage), @ for tions it has 
been implied that she must bo maintamed until her manage ,_ 

y 





— 


* Soa Partition and Precedents pp, 589, 596—602, 638, 610, and Myavusthd 
Darpanc (2nd Ed.) pp. 876, 876 


. + Seo anie, pages 18, 19 and Piocodents, pp. 58, 219, 477, Ante, p. 288. 
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and tho teat - “Their danghtors too must be maintained untilpro- 
vided with husbands’* 18 applicuble to this case also, according 
to the maxim—“ihe senso of the law, as ascertained in one 
ingtaneo is applicable in othais also, provided thore bo uo impedi- 
mente 


oo 


Fywestht. 216, A slep-mother has a legal claim to bo 
maintained out of the estate left by her deceased ) 
husband, or by hor step-son inheriting his estate, | 


The general doctrino respecting the right of a widowed 
daughter-in-law to maintenance 1s, that— 


Yuvane 217. Tf sho inhorited or received so much pro- 
perty from her late husband or any other person as 
to be sufficient for her support, her father-in law is 

«not, in that case, bound to maintain her; but if 
she received no such property, then the fathoy-in- 
lav is bound to maintain her, if she was 
engrafted in his family by him or by his permission: 
in other cases, he is morally bound to support her.§ 





Yynathé 218. The head of a family having been morally 
bound to support his relatives other than those 
above mentioned, his successor also is morally 
pound to maintain them. 


Tyavanke. 219. The relatives who on account of defects, 
or by the forco of custom, are excluded from inhort- 
tance, are legally entitled to bo maintained out of 
the late proprictor’s estate, which, but for the preva. 
lent cusiom.or their own defects, they would have 
inherited together with the inheritor.|| 





* See post, page 20a 
4 Vide Colob, Di Bhd p. 68 Note 81, 
. - oF 
f Pede Precedonts, pp. 580, 610, 621. 
§ Vide Prceedents, pp 599, 605, 603, g09 and Vyarasthé Darpana (2nd 
Ea) pp. 873, 876, 390 . 
ll Vide Piceedents, pp 446, 606, 607, &c 


wee 


— 
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Persons excluded from inheritance for a defect or defects 
ave‘ an impotent person, an outcaste, his issue,*a person 
born blind or deaf, one lame, a mad man, an idiot, one dumb, 
one who has lost the use of a limb ot limbs, a leper with 
uleers, one afflicted with an incurable disease unexpiated 
for, an enemy to Ins father, a hypoctite or a person weaning 
the token of religious mendacity, one who has assumed an- 
other order, and the rest.” See the Chapter on Exclusion 
from Inheritance. 


Premising impotent persons and the rest, says— 


Manv :—But it is just that tho heir who knows his duty 
should give to all of them food and raiment for life, with. 
out stint, accoiding to the best of his power: he who gives 
them nothing, shall swk assuredly to a region of punish- 
ment (c). 


(c). From the conclusion of the dictum—*shall sink 
assuredly to aiegion of punishment’ —it must be inferred 
that he who does not willingly give (food and raiment) 
shall be compelled to give them.— Vide Coleb. Dig. Vol. TIT 
page 820, V. D, 1018. 


DevaLa :—They ought to be maintained excepting, how- 
ever, the outeaste and his son 


BouDHAYANA !—Persons incapable of transacting busi- 
ness, blind, idiots, those who are immersed in vice, or afflicted 
with inowrable diseases, and even those who neglect their 
duties, but uot the dograded nor their issue; let the heir 
supply with food and raiment.* 

“ 


YAINAVALKYA :—An outeaste and his issue, an impotent 
person, one lame, a mad man, an idiot, a blind man, a person 
inflicted with an incurable disease, must be maintained ex. 
cluding them, however, fiom participation —Mit, In, Chap, 
Ui, Sect. K, $2. x 

These, the impotent man, and the rest, are excluded from 


participation. ‘They do not share the estate. They must 
be supported by an allowance of food and raiment only, 


Authority. 


Authority. 


Authority. 


Authouty, 


Authority, 


and the penalty of degradation is incurred if they be not « 


maintained. —M, In. Chap. IL, Sect, x, § 5. 
* * Pade Caleb, Dig Vol, IIT, pp. 308, 316, 
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7Pyavasihd. 


260 VYAVASTIIA-OMANDRIKA 


990. ‘he wives of the impotent porsons and 
the rest, if chasfe, must be maintainod for life ; 
their daughters {o0, must bo snpported so long as 
they aro not disposed of in marriage. 


TAINAVALKYA :—T'heir daughtera must be maintained 
likewise, unul they are provided with husbands (). heir 
childless wives, conducting themselves aright, must he 
supported ; but such as aro unchaste should bo expelled, and 
so indeed shonld those, who are pervaise [ prati-letilu (e)]* 
Mit. In, Chap, IL, Sect. x, § 12, 14, 


(d). Their daughters or the female children of such per- 
sons, must be supported until they be disposed of in marriage. 
Under the suggestion of the wod “likewise,” tho expenses 
of their nuptials must be also deftayed.— bid. § 18. 


(e), The wives of these persons (2. ¢,, the impotent per- 
son and the resi), being destitute of male issuc, and being 
correct mm theit conduct, or behaving virtuously, must be 
supported or maintained, But if unchaste, they must be 
expelled; and so may those who are perverse (prati-hitid*), 
These last rhay indeed be expelled; but they must bo pup- 
ported, povided they be not unchaste., For a maintenanco 
must not be refused solely on account of perverseness.— 
Thid., § 15. 


The term “Virtuous (Sdlthavt )” being usod in the fore- 


going text of Manu,’+ it is implied that— * 


2921. An adulterous wifo is not ontitled to 
maintenance,t 


Again, the term ‘wife’ keing indicative of ‘woman’ in 
goneral,§— 








* Tn his Digest (Vol iii, p 824), Mr. Colebrooke hay rondered tho word 


+ Cpratt-2ald,” by ‘traitorous.’ 


F Seo ante, page 267. 
4 Vide Precedents, pp 659, 604, 668 aud Vyavasthd Darpant pp 376, 890. 
§ Seeante, pp 167,—169, and Precedents, pp 417, 424, 427, 433, 485,006. 
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222. The mother and the rest also, if unchaste, 
are not entitled to maintenance.* 


223. Ifthe wife or any such member of the 
family as must be supported, be expelled or for- 
saken without a good reason, then they must have 
maintenance from the head of the family during 
his life, and out of his assets after his death.t+ 


224. Separate maintenance is to be allowed 
to that member of the family who for a just cause 
could not live in, and mess with, the family.{ 


225. Should a woman without unchaste pur- 
poses quit the family houso, and live with her 
parents or other relations, she cannot thereby 
forfeiteher right to maintenance.t 


226. The widow, howevor, is not entitled to 
maintenance by residing elsewhere without a just 
cause, if she was directed by her husband to be 
maintained in the family house.§ - 


227. Tho son begotton by a Brahmana, Ksha- 
triya or Voishya on a female slave or-kept mistress, 
is entitled to a suilablo maintenance out of his 
fathor’s cstate, and not to inhevit; it. 


228. Tho amount of maintenance should be 


* fixed in consideration of tho receiver’s rank and 


position in life, as well as to the extent of the 


estate. 


* Sce ante, pp. 157, 188, 169 and Precedents, pp. 417, 424, 427, 438, 435, 
447, 605, 
+ Vide Precedents, pp. 589, 600, 608, & V. D p 874. 
4 Vide Precedonts, pp 580, 599, 600, 604,—Vide V D pp 881-284. 
§ Wide Procodents, pp 589, and V.D p 889, 
a || Vide Precedonta, pp. 606, 611, 
4! Vide Precedents, pp 689, 602-60! and V D. pp 381—384 
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929. If means allow, nol only food and rai- 
ment should be supplied, but also a sum for tho 
porformanco of religious acts and ceremonies, and 
the amount for this purposo should be fixed accord- 
ing to the above rulo. 


230. If, however, there exist in a family a 
long established and prevalent custom with respect 
to allowing or not allowing maintenance to a parti- 
cular relative, such custom is to be acted upon in 
preference to any rule whatever of the law, Sco 
the Chapter on Custom or Usage, 





* Vide Precedents, p 589, 


Enp oy Vou. 1 
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PART II, 


PRECEDENTS, 


Bring Drcipep Casrs or tue Privy Councin, Late Surreve 
AND SuppER Cours, ANd wn Prusuny Uian Courrs, 
Apuirren LreaaL Orinions, AnD Kasronsa 


PRUPENTUM. 


- IN TWO BOOKS. 


6 


BOOK 1. ‘ 
PRECEDENTS OF OWNERSHIP, RIGIIT, HERITAGE, &e. 


CHAPTER I. 
OF OWNERSHIP, RIGHT, HERITAGE, &c. 


SECTION IL 
RELATIVE TO HERITAGE. 


CaucuTra, H. CO. A.—The 8rd of January, 1868. 


Present: 
The ITon’ble GQ. Loch and Dwaka Nauth Mitter, Judges. 


Caso NO, 98 of 1867. 
SuLo-Dyan. Trwarge (oue of the Defendants,) Appellant, 
versus 
JuDOO-NAvTIE THWAREE (Plaintiff,) and others, 
(Defendants,) Respondents, 


Case NO 99 of 1867. 
Sueo-p¥AL Tewanse Coowpiry (Plaintif,) Appellant, 
VCTSUS . 
Bisuo-naura ‘lewarte Cuowpury (Defendant,) 
Respondené, 


Case NO. 104 of 1867. 
Sueo-DYaAL Tewarev (Plaintiff,) Appellant, ; 
versus 
Bisuo-nauTa Tewarns (Defendant) 
Respondent, 





* Section II is commencod with, because there me no precedonta of tho fist Boor 
ao tion of the text hook, 
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Case No, 111 of 1807. 
Jopoo-nAvTH Tuwarun (Plaintiff,) Appellant, 
versus 
Bisno-waurn TewArgee and others, 
(Defendants,) Respondents. 

According to the Mitakshara, tho mother, or tho grandmothor, is ontitled to a sharo 
when gong, or giandaons, divide the family estate betwoon themsclyes ; but she can 
not be recognized ae tho owner of such shore until tho division is actually made 5 sho 
Jos no pre-existing right in the estate excopt a right of maintenancs, 

‘Under the Windoo Law, two things at leaat aro necessary to constitute Purtition : the 
shares must be dofined, and there must bo distinct and independent onjoymont. 
‘Whatever is acquired at the charge of the patrimony fs subject fo partition ; but if 
the‘commou stock is improved, an equal sharo fs ordained. Where a co-parconor, 
with comparatively small detriment to the joint ostate, acquires any soparate proporr 
ty by his own labour oy capital, the proporty is nuvertholcss to be considered joint 

although the acquirer gots a double share, 

Mitter, J.—These appeals have arisen out of threo original suita 
instituted in the court of the Principal Sudder Ameon of Mymon- 
sing. ‘The facts disclosed by the pleadings in these three sujts have 
been set forth at length in the judgments recorded by that officer, 
and we think it, therefore, unnecessary to recapitulate them in this 
place. The real contest between the parties is about the division of 

, a joint undivided estate, and the principal questions to be doter- 
mined are the extent of that estate, and the sharos in which, and 
the persons between whom, the division is to be effected. At the 
yequest of the parties, all the cases have heon heard togothom both 
here and in the Court below, and tho eyidenco prodysed in cach had 
been fully used for fho purpogo of all by their consent. For tho 
sake of convenience, however, we think it necessary to deal with 
these appeals separately in our judgement, 

In appeal No. 111 of 1867, certain points have been raised 
before us on behalf of the appellant Jodoo-nath Tewaree -—~ 

As to the fourth ground, we are of opinion that the contention 
of the appellant is correct. Mussummat Golaba was tho mother of 
Sheo-dyal and grandmother of the appellant, Bigsho-nauth is the 
first cousin or paternal uncle’s son of Sheo-dyal. She, Mussummas 
Golaba, has died subsequent to the decree of tho lower court, and 
Mussummat Doolaro, wife of Sheo-dyal, as an alloged dovisco under 
her, has been permitted by us to defend this appeal. Now i6 is 
qnile clear, that the share which ought to Lave been allowed to 
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Golaba, has merged in the general estate, conceding, for the sake of 
argument, that she was entitled to any share under the ITindoo law 
as it is administered in the Benares School. The text of the Aifdk- 
shard (hat-bas becn referred to merely says: “of heirs, dividing 
after tho death of the father, let the mother also take a share,” or 
uw other words, the mother or grandmother, as the case might be, 
is entitled to a share, when sons or grandsons divide the family 
estate between themselves. But the mother or the grandmother 
can never be recognized as the owner of such a share, until the divi- 
sion has been actually made. She has no pre-esisting vested right 
in the estate except wright of maintenance, Sho may acquire pro- 
perty by partition, for, partition is one of the recognized modes of 
acquiring property under the Hindoo law. But partition, i ber 
case, is the sole cause of her right to the property, Lt fullows, there- 
fure, that the effect cannot precede the eause. 

There cin he uo doubt that under the Lindoo law, two things, 
ab lenst, are neccssary to coustilnte partition, The shares must be 
defined, and there must be distinct and independent enjoyment of 
those shares, In the ease before us, neither of those things has 
yot takon place, ‘Nhe definition of tho shares by the Principal 
Sudder Amecn is no more final than our judgment at the present 
day, and it is the question of shares that we are still determiving. 
As to distinet and independent enjoyment, no such thing las yet oc- 
cured« The appellant has heen merely seeking fur a partition. 
Suppose that the Appellant were to withduay this appeal at this 
vory moment and to agiee to live jointly with bis uncle Sheo-dyal 
in estate ay before, could Colaba, if she were ative, have sll asked 
for the share Mloted to her hy the Prmeipat Sudder Ameen? Or 
suppose that Colaba, instead of appeaing as an intervener in the 
Lower Court, as she did, under Svetion 73 of the Procedure Code, 
Nad brought an action against them both for the arreas of her 
mainfenanee, which would have accrued subsequent to the deerce of 
the Lower Cowt down to the present day,—what answer could they 
have given to such aclaim? Surely they could not have pleaded, 
she was nob entitled to be maintained ont of the estate, beeanse 
they were going to make over fo her a share of ii Such a plea 
would be abst on the very face of il, She ws nob fo starve until 





the assigmuent is actually made, 
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It has been said, hat the question of marulenance is quite dis: 
| tinct from the question before wi; bub thee ean be no doubt that 
| the share that 15 given to a Hideo mother, at tho time of partition, 
is given to her for no other pmpose than as a provision for her 
iI maintenance. She hag no right lo ash for muni onsnce aller she 
i has gob such a share, and if a partition has boen eflected in this case 
Golaba’s suit for maintenance must have been dismissed on that 
ground alone, [tas unnecessary, (herefore, to decide whether Golaha 
had a right to alienate the share assigned to her by the Principal 
Sudder Amecn as her stiee-dhun under the Mitakshart Gaw. Oi 
finding is, that she had acquired no right lo that share, as she died 
before partition has been actually made. We, therefore, direct, that 
the family cstate, eal and peisonal, stich as ib may be found to be, 
shall he divided between the three original patlics to this suit, namely, 
Sheo-dyal, Bisho-nauth and the Appellant Judoo-nanth, in the 
following plopoitions .— 

Sheo-dyal, 5 annas. 
Jisho-nauth, 7 annas. 
Judoo-nauth, 4 aunas. 

We now came to Sheo-dyal’s appeal No. 93 of 1867. 

With tefetcnee to the first poinl, (which is, that Sheo-dyal hay- 
ing been the acqniter of those propertios which still stand in his 
uaing, is entitled to a double share under the Lindoo luvy,) wo are of 
opinion that it is not ab all sound — Chis case is nota caso in which 
a double share can be awarded Th has boon said, that Sheo-dyal 
contiibuted both moucy and labour in acquirmg these propertics, 
though joint finds have also been used. ‘There is no pretension to 
say now, Whatever might have been pleaded in the Court below, that 
there is no joint property at all; so that the admission regarding the 
use of Joint funds 1s perfectly correct. So far as the evidence is 
conceined, we have neither any proof of the amount of the monoy 
supplied ner the purposes for which it was used; and as to the 
labow, that consisted iu purchasing estates out of the funds of a 
joint ancestial fiim, which Sheo-dyal was managing for the benefit 
of the jomt family. 

Bul even coneeding all these facts to the appellant, we do not 
see how he eau sueceed iv his contention, 'The vory authoritios 
relied upon by him ae suongly and exprossly against him , verse 29, 
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Chapter I. Scetion 4 of Mr. Colebrooke’s Mitékshad, page 275, 
says: “Ib is settled that whatover is acquired at the chatge of tho 
patiimony is subject to partition.” But verse 80 qualifies this pro- 
position by propounding an excoption, and veise 81 explains that 
exception, Veise 80 says: “The Author propounds an exception 
to this rule: ‘But if the common stock be improved, an equal share 
is ordained?” And verse 81 says: “Among unseparated brethren 
if the common stock 1s improved and augmented, through agricul- 
tue, commeice or simular means, an equal division nevertheless 
takes place, and a double share is nob allotted to the acquiror.” 
This is no more than a case of augmentation at the highest, ‘The 
ancestral fim was the main nucleus of this estate, and every 
pioperty acquired from such a nucleus falls within the rule of equal 
division. Votse 29 applics to a different state of things, Wheie a 
co-parcenen with comparatively small detriment to the joint estate, 
acquiics any scpaate property by Is own labour or capital, 
the property is nevertheless to be considered as joint, although the 
acquiicr gets a double share Tere, strictly speaking, thero is no 
proof of Sheo-dyal having supplied any portion of the money re- 
quired for the purchase of the properties in question from his own 
funds, and, as to labony, his case docs not stand higher than that of 
amanager of a joint undivided family. In our opinion, it is not 
even a case of augmentation, The more conversion of joint fands 
into land is not an acquisilion within the meaning of the Ilindoo 
law. The labour of a manager is not a means for acquiring seperate 
properly. Té was labour voluntarily undergone for the benefit of 
the joint family. We hold, therefore, that the case before us neither 
falls within the 1ule laid down in verse 29, nor within tho exception 
in verse 30, and must, therefore, be treated as an oidinary case of - 
joint propaty.—S, W. }. Vol. IX, p. 61, 
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Caucurva, HW, GC. A—Zhe Th of dane, 1867. 
Present: 

The Tlonorable Sir Barnos Peacock, AL, Chief Justice, aud 
the Honorable G. 2. Trevor, G. Loch, bh. 8. Jackson, 
aud A, G. Macpherson, Judyes, 

Gases Nos. 228, 240, 241, 249, 252, and 255 of 1865. 

Raga Ram Tewany and others (Defendants,) Appellants, 


: waraie 
Lucumun Persaup and another (Plaintilfs,) 
Respondents. 


According to the Mitik-hadé Law, a son acquines by birth aright in aneestial properly 
and has aright dining his father’s life-time to compel « partition of such proporty, 
The father cannot, without tho consent of the son, alicnale such property except for 
aguMicient cause; and tho son may nob only prohibit the father fom so duing, bus 
may suo to set abido the alicnation, if made, ‘he cnuso of action Lo the son accrues 
when possession i4 taken by the purchaser, A new cause of action does nob acerto 
upon the subsequent birth of a youngor brother, cithor to tho clder liothor alone, 
or ty hint and his brother jointly, 

Courts should rejeal plaints against Dofendants for 
againat cach of them separately, and in respect of which they nre not jointly 


auses of action which hayo averned 





concerned, 

These appeals wero referred to a Full Bench by Peacock CO. J% 
and L, 8. Jackson, J : 

Tho judgment of the Full Bonch was delivered as follows by 
Peacock, @. J.—This is a suit brought by Luchmun Persaud, the 
son of Jeetun Lall, on account of himself, and as guardian of his 
minor brothor Radha-mohun Persaud. ‘Lhe appeal is from a doci- 
sion of the Principal Sudder Ameocn of Sarun, ‘She suit was 
brought on the 5th of October 1863, and is to recover possession 
of cortain lands by reversal of certain doeds, some of those deeds 
being deeds of absolute sale, and some of conditional sale, 

F now proceed with the case with reference to the defendant in 
appeal No, 241, which is a separate appeal, although the case is 
mixed up with others aud forms part of only one action in the 
Court below, 
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The suit agatnst this defendant is to set aside an absoluto deed 
of galo of ancestral immoveable property executed by the plaintiff's 
father Jectun Lall in 1848. Dossossion was taken by the purchaser 
at that date, so that more than 12 years from the date of the: deed 
and the taking of possession under it had expired when the suit 
was commenced on the 5th of October 1863. Luchmun Persand 
was born about 1887, and consequently more than thiee years had 
expired since he came of fill aye. 

The question turns upon the Mitdkshart Law, that being the 
Law af the district in which the lands are situate. 

We are of opinion that Luchmun Persatd’s cause of action 
accrued at the time when possession was takon under the deed of 
sale, notwithstanding the father of Luchmun Persaud was then Jiving, 
Tt appears clear that, according to the Mitdkshara Taw of 
inheritance, a son acquires aright in ancestral properly dming the 
life of his father, (See Chapter T, Section 1.) “The term heritage 
signifies that wealth which becomes the property of another solely 
Ly reason of relation to the owner.” (Para, 2.) . 
“Jt is of two sorts :—un-obstrueted (a-prati-bundhu,) or lable 
to obstruction (su-prati-bandhu.) The wealth of the father or of 
the paternal grandfather becomes the property of his sons or of his 
grandsons in right of. their being his sons or grandsons; and that is 
an inheritance not liable to obstruction, But property devolves 
on parents (or unclos,) brothers, aud the rest, upon the demise of 
the owner if there be no male issue; and that the actual existence 
of ason andthe survival of the owner are impediments to the 
succession; and, on their coasing, the property devolves on the 
successor in right of his being unele ov brother. ‘his is an inheri- 
tanee atthject to obstruction: the same holds good in respect of 
their sons and their descendants.” (Para. 3.) 

The property in this case was ancestral, and not the self 
acquired property of Jeetun Tall. The plaintiff upon his birth, 
therefore, as the son of Jeetun Tall, acquired a right in the proper- 
ty, even during his father’s life-time, for, Lhe case was one of un- 








obstructed heritage. 
The Author of the Milikshart goos on to spoak of partition, 
and shows that rights acquired by unobstructed heritage osiit before 


partition. 
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IIe says 

In para, 4¢-—"Parlition is the adjustment of divers rights te 
garding the whole by distributing them on partictdar portions of 
the aggregate.” 

Tn Para. 5:—“Matertaming the same opinion Nerada says 
‘where a division of the paternal estate ix inslitubed by sons, that be- 
comes a topic of liligation called by the wise partition of heritage. ” 

In para, 7 :—He discusses the question, whether properly mises 
from partition, or whether the partition is of pre-existent property. 
He says: “ Docs property arise from partition ; or does partition 
of pre-exislent property take place? Under this head of discus- 
sion, proprietary right is itself necessarily explained; and the 
question is, whether property is deduced from the srered institt- 
tions alone, or fiom other (and temporal) proof.” 

The Author then examines the arguments as to whother pro- 
perty is temporal or not. Tn the course of the discussion, he slates 
that “an owner is by inheritance, and that unobstructed heritage is 
here denominated ‘ Inheritance’” { paras. 12 and 13); and after dis- 
cussing the arguments on both sides, he comos to tho conclusion 
that property is temporal. Te explains in para. 16 the object of 
the disyuisition, and he proceeds in para. 17 :— 

“Noxt, it is doubted, whether property arise from partition, or 
the division be of an existent right.” 

Tn paras. 18 to 22, he states the argitments urged by his ad- 
versaries against his position that proporty exisis before pai tition, and 
in paras, 23 Lo 26 he answers those objections, and then in para, 27 
he comes to the conclusion that property in the paternal or ancestral 
estate is acquired by birth, although the father, during the minority 
of his sons, has power to dispose of it for indispensable acts of duty, 
and for other parposes presmibed by law. Te says :— Therefore, it 
is a settled point that property in the paternal or ancestral estate is 
by birth, although the father have independent power in the disposal 
of effects other than immovables for indispensable acts of duty and 








for purposes prescribed hy texts of law, as gifts through affection, 
support of the family, relicf from distress, and so forth; but ho iv 
subject to the control of his sons, and the rest, in regard to the im- 
movable estate, whether acquired by himsclf or inherited from his 
father or other predecessor, since it is ordained, ‘ though inmovahles 
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or bipeds have been acquired by a man himsolf, a gift or sale of 
them should not be made without convening all the sons, ‘They 
who are born, and they who are yet unbegotten, and they who are 
still in the womh require the means of support; no gift or sale 
should therefore be made. ” 

“An exception to it follows :—‘ Even a single individual may 
conclude a donation, mortgage, or sale of immovable property during 
a season of distress for the sake of the family aud especially for 
pious purposes, ” 

He proceeds: “fhe meaning of that text is this;—‘ while the 
sons and grandsons are minots and incapable of giving their consent 
to a gift, and the like; or while brothers are so and continue un- 
separated, even one person, who is capable, may conclude a gift, 
hypothecation, or sale of immovable property, if a calamity affecting 
the whole family require it, or the support of the family render it 
necessary, or indispensable duties, such as the obsequies of the father, 
or the like, make it unavoidable.” See paras. 27, 28 and 29, 

In para. 80, he points out that separated kinsmen should join, not 
because it is necessary, but because it is convenient that they should 
do so in order to avoid future doubts. The paragraph is as follows:—~ 
“Tho following passage ‘ separated kinsmen, as those who are un- 
separated, are equal in respect of movables; for one has not power 
over the whole, to make a gifl, sale or mortgage’—must he thus 
interpreted: ‘Among unseparated kinsmen the consent of all is in- 
dispensahly requisite, because no one is fully empowered to make an 
alienation, since the estate is in common; but among separated 
Kinsmen the consent of all tends to the facility of the transaction 
by obviating any future doubt, whether they be separate or united ; 
it is not required on account of any want of sufficient power in the 
singlo owner; and the transaction is consequently valid even without 
the consent of the separated kinsmen,’” 

Then in para. 33 he says:— 

“Tn respect of the right by birth to the estate, paternal or an- 
cestral, we shall mention a distinction under a subsequent text”— 
referring to Section 5, para. 3. 

In Section 5 the commentator points out in paras. 1 and 2 that, 
“among grandsons by «different fathers, the allotinent of shares is 
according to the fathers,’ 
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THe says The distribution of the paternal estate amongst, 
gous has been shown, ‘The Author nest propounds a special rule 
concerning the division of the grandfather's effects by grandsons i 
“Among graudsous by different fathers, the allotment of sharos is 
according to the fathers.” 

“ Although grandsons have by Dirth a right in the grandfather's 
estat, equally with sons, still the distribution of the grandfather's 
property must be adjusted Unrough their fathers, and not with res 
ference to themselves: the meaning here expressed is this: ‘TP 
unseparated brothers dic leaving male issue, and the number of 
sons be unequal, one having two sons, and another three, and a 
third four, the two veccive a single share in right of their father, 
the other three take one share appertaining to their father, and the 
remaining four similarly obtain one share due to their father, So 
if some of the sons be living and some have died leaviny male 
issue, the samo method should be observed: the surviving sons 
take their own allotments, and the sons of their deceased brothers 
receive the shares of their own fathers respectively, Sneh is the 
adjustment prescribed by the text.” (See para. 2.) 

If the father be alive and separate from the grandfather, or if 
ho have uo Srothers, a partition of the erandfather’s estate with 
the grandson would not take place; since it has been directad that 
shares shall he allotted in right of the father; if he be deceased or 
admitting partition to take place, it would he made according to 
the pleasure of the father, like a distribution of his own acquisiv 
tions, ‘Io obviate this donbt, the Author says: “Tor, the owners 
ship of father and son is the same in land which was acquired by the 
grandfather, or in a corrody, or in chattels, (which belonged to him.)” 

The Author then proceeds to point oub a distinction between 
ancestral estate and that which was self-acquired by the father, 
He says :— : 

“In such property whieh was aryiuired by the paternal grand. 
father through acceptance of gifts, or by conquest, or other means, 
ag commerce, agriculture, ar service, the ownership of father and 
son is notorious, and therefore partition does take place. For, or 
becauso, the right is equal or alike, therefore, partition is not rey- 
tricted to be made by the father’s choice, vor has he a double 
share.” Para. 5. 
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In para. G he goes on:—“'henee also if is ordained hy the 
preceding text that the allotment of shares shall be according to the 
fathers, although the right he equal.” 

In para. 7 he says: — Tho first text ‘when the father makes a 
partition’ &c. (Section 2, para. 1) relates to property acquired by 
the fathor himself. So does that which ordains « donble share. 
Let the father, making a partition, reserve two shaves for himself. 
The dependence of sons, as affirmed in the following passage, ‘while 
both parents live, the control remains even though they have 
arrived at old age’—musé relate to effects acquired by the father 
ov mother. ‘This other passage—‘ they have not power over il, (the 
paternal estate) while their parents live’—must wsy be referred to 
the same subject.” 

Tn para, 8 he says: “Thus, while the mother is capable of 
beming more sons, and the father retains his wordly affections and 
doos not desire partition, a distribution of the grandfather’s estate 
oss tke place by the will of the son, that is, the son 





does neyerthe 
of the father or the grandson,” 

Sir Willian Macnaghton in his principles ef Hindoo Law says 
that, ‘when the mother is incapable of bearing more sons, distribu- 
tion of the grandfather's estate tikes place by the will of tho son.’ 
From which it was contended thal it is to be inferred that, in his 
opinion, it would not take placo, whilst the mother was capable of 
heaving children. Bat Macnaghten doos not refer to para, 8, but 
only to a former para, which relates to sull-aequired property. 

In para. 9, Ure Commentator of the Mitékshard goes on to say : 
“So likewise the grandson has a right of prohibition, if his unsepa- 
rated father ix making a douation, ov a sale of effects inherited 
from the grandfather, but he has no right of interference if the 
effects were acquired by the father, On the coutrary, he must 
acquiesce, beeause he is depondent.+ 

The words ‘the grandson has a right of prohibition’ do not 
mean merely that ile son can prevent lis father from making a 
gift or sale of the property by injunction, if he has power to pro- 
hibit, he must have aright in the property and a right to seb aside 


the salo, if made, 
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{n para, £0 the Author proceeds :— 

“Consequently, the difference is this -— Although he (thal ds, 
the gon,) havoa right by birth, in his father’s and his grandfather's 
property, still, sinee he is dopendent on his fabher in yegard to the 
paternal estate, aud since the filher has a predominant interest, as 
it was acquired by himself, the son must acqniosee in the father’s 
disposal of his own acquired property ; bub since both have indis- 
criminately a right in the grandtather’s estate, the son has a power 
of interdiction, if the father be dissipating the property.’ ” 

Here, then, is a clear expression of the grandson’s right to pre- 
vent his father from alienating ancestral property. 

Para, 11 was cited to show that the father was uot bound to 
divide ancestral estate; but it docs not establish that point, Tn 
that paragraph the Commentator refers to Menu as an authority 
that the father, however reluctant, must divide the grandfather's 
property; and he points out a distinction as regards ancestral woalth 
recovered by the father, which is put upon the same footing as 
self-acquired property, and he holds that Menu, by the declaration, 
shows that the father was bound to divide other ancestral property. 


Tt is clear, thon, that a son by birth alone acquires a right in 
ancestral property, and that he has a right during his father’s life- 
time to compel a partition of such property ; that the father cannot, 
without the consent of the son, alienate such property oxeopl for 
sufficient cause; and that the son may prohibit the fathor so doing. 
Tt has been held that the son has not merely the right to prohibit, 
but that ho may sue to set aside the alienation, if made. 


Tu the Sudder Decision for 1453, pago 343, il was held that tho 
sale of joint undivided property ina Mithilé family without neces. 
sity was void, unless made with the consent of all the joint shavers, 
and that it was not valid even for the seller’s own share: and it 
was stated by the Judges to have been repeatedly so held. 

Tu Stokes’s Reports, Vol. L, page 277, ib was held that a mem- 
ber of an undisided Tindoo family may alienate the sharo to which, 
if a partition took place, he would be individually entitled.” 

Jt is not necessary for as to determine which of the tive doc. 
tines is correct. All that we have to do is to determine when the 
cause of aelion acerned, 
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Tf the sale was valid as to the father’s share, it must have 
operated as a severance of the joint interest in the property 
included in the conveyance. If so, Luchmun, the only son living, 
might have sued the purchaser for a partition of the property, or 
to recover his own share of it. The father’s death in that case 
would not alter his rights, 

Tf the sale was invalid as regards the father’s share, the son 
might have sued in the father’s life-time for a partition or to reco- 
ver the whole estate to be held as joint family estate. 

So in a cago under the Mit&kshara Law, if a father and a son 
of full age should be dispossessed in the father’s life-time of ances- 
tral property, the son could not, upon the father’s death, 20 years 
afterwards, sue to recover the estate upon the ground that limitation 
did not begin to run in the father’s life-time. 

The next question to be decided is, did a new cause of action 
acerne upon tho birth of Radha-mobun, the younger brother, cither 
to him alone or ‘9 him and his brother jointly ? 

Luchmun Persaud was born in 1887. Radha-mohun was not 
born until the end of 1836 or the beginning of 1857, only about 
9 years after the sale in 1848, and not 12 yoars before the commence- 
meut of the suit. It scoms clear that, no new cause of action accrued 
upon his birth. 

It is clear that, before his birth his father and his brother might 
have made a partition of the estate, and if they had done so, he 
would have had no interest in tho share allotted to his brother, 
(Mitékshard, Chap. I, See. 6); and before his birth, his father might 
have soll the share allotted to him, so, the father and his elder 
brother, or the father with the assent of the cller brother, might, 
before his birth, have sold the estate, and the sale would have been 
binding upon him. Tt is contended that, allhough Radha-mohun 
would have been bound by a sale made by the father jointly with 
Luchmun Persaud, stilt he is not bound by a sale by the father alone 
without the consent of Luchmun, 

Tf the futher aud Luchmun had been turned out of possession 
hy a wrong-doer, the cause of action would have acerucd at the time 
of the dispossession, and a uew cause of action would not have ac- 
crued upon the birth of Radha-mohun, Radha-mohun succeeded 
to the estate as il was when he was born, He had no right to dis- 
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sent fiom the sale for he was not born at the lime. Tho sale might 
have been invalid as against Luehmun, but the canse of action ic- 
erted to Luchmun immediately the purchaser took possession. If 
Radha-mohun dad been born at the time when the ostate was sold, 
the father would have been entitled to only § of the estate upon par- 
tition 5 butt as it was, the father and Lucha would cach have been 
entitled to } if pattition had heen made at the time. If the caso 
im Stokes's Reports is correct, the father might have lawfully sold 4 
at that time; but if Radha-mohun on his birth acquired a new right 
against the purchaser, iL was a right which, if partition had been 
made at that time, would have entitled him to}. Now, if Luchuue 
had sued and recovered $ before Radha-mohun was horn, could 
Radha-mohun upon his birth have sued for $? — If 50, tho purchaser, 
instead of acquiring 4, would in fact be able to retain only } minus 
§ of the property conveyed, or in other words | instead of 4. 

Whatever interest in the property Radhia-mohun became on- 
titled to on tis birth, he dentved it hy unobstructed hertage or in- 
heritance from his father. Ife could not inherit any thing which 
his father had Jawfully conveyed away. Tf the father parted with 
his own share, he could not inherit any part of it. Lf the convey- 
anee caused a severance of tho joint interest of him aud Luchiman 
and passed his own half to the purchaser, Radha-moliun, as heir of 
the father, could not inherit any part of tle share which passed to 
the purchaser, neither could be inherit from his father any part of 
Luchmun’s share. At most, he inherited only a cause of action , 
and it is difficult to see how he could even inherit that from his 
father unless his father had a right to set aside his own sule. ven 
if he took by inheritance from his father an interest in Luchmun’s 
right of ackion against the purchaser, he must have inherited it 
subject to the operation of the statute of limitation upon it, At 
all events, Radha-mohai’s birth could not create a fresh interest or 
anew ught of action in Tuchmun, either alone or jointly with 
himself. 

Luchman ts now sting upon a joint cause of action, Lach. 
mun’s interest iu ib is clearly barred by mutation, Hf there is any 
cause of action which is not barred, ib must be a separate cause of 
action 1m Radha-inchun, {do not think that a sepuate canse of 
action mm Radha moliau was caused by bis buth; bat ib ts nob ne- 
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cossary to determing that question, as the cause of action now sued 
upon isa joint cause of action in Luchmun and Radha-mohun. 
Limitation is pleaded to a joint cause of action, Tf that issite is 
found against Luehmun, T should think he could uot as guardian of 
Radha-mohun, be allowed, under the allegations in this snit, to re- 
cover upon a separate cause of action, if any, acerucd to Radha- 
mohun on his birth That would be a wholly different canse of 
action from that sucd upon. It is clear that Radha-mohun did not 
upon his bitth inherit from his futher a joint cause of action with 
Luchmun, and that Lichmin’s canse of action did not accrue upon 
the birth of Radha-moliun, 

Wo are of opinion, that the cause of action, if any, accrued 
when possession of the land was taken by the purchaser. 

Tt having been decided that in the casey, aut of which appeals 
Nos. 228 and 252 arise, the Statute of Limitation did uot apply, the 
appeals will go back to the Division Bouch which referred then to 
this Court to determine the appeals so far as the other issues are 
concerned.—S. W. R Vol. VETTE, pp. 15—22. 


According to the Mittékshaid lw, a son acquires by birth a 
right in ancestral property, Badamu Kunaveur and others v. Wuseer 
Singh.—S. W. RB. Vol. V, p. 78. 


According to the Milékshard law, a son has an equal right 
with his father in ancestral property. Birkishor Suhui Sengh and 
others v. Zl Ballah Navuyin Singh aud others.—S. We R. Vol. Y, 
page 502. 


According to Hindu Law, sons acyttire rights only in’ the pro- 
perty which belonged to their father at the time of’ their bivth, 
and haye no claim to property of which a bond fide disposition, 
offectunl as against their fathor, had been made long before they 
were born 

The right of an after-born son to share as a eoparcener divided 
property depends upon lis mother being pregnant with him at the 
time of a partition— Vehkeyamiam vy. Ayni-swariain and another. 
Mad, H.C. BR. Vol. TY, p. 807, 


Proprictory right is created by birth, and not by conception, 
A child in the womb Gikes no estate The eases where, when the sie 
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eession opens oul, a female of the family has conceived, the inher 
tance remains in abeyance until the result of the eonceplion is 
ascettamed. If the cluld be still-born, the estate goes not to his 
heir, but to the heir of (he last owner 

A son’s ot ginndson’s right of prolubition to his useparated father 
making a gitl, donation, ot sale of effeets inherited fiom his grand- 
father, cannot be exercised in favour of an unborn son, Adussenvaued 
Goura Chowdhurain vy. Chamman Chowdhury.—S. WR, for 1864, 
page 340. 

An inheritance cannol remain in abeyance for an unbegalten 
heir (such not being a posthumos son.) ‘lho succession must vest 
in the heirs existing at the time of the death of the person whose 
jnheritance descends. Moylus-nuh Doss v. Gyamonee Dossec.— 
5. W. BR. for 1864, p. 314, 


Durga Kanwati one of the wives of Tekait Fattoh Narayan 
Smgh was pregnant ab the lime of her hushand’s death, and gave 
pith to a son Durga Nuayan. On the death of Durga Narayan, 
who of course on his birth succeeded to the properly in the ontire 
mehal Chakaye as heir to his father, the plaintilf, as his mother 
and heiress, becaine entitled to the entirety of the mehal—ehait 
Durga Praswud Singh and others v. Musswnunat Durya Kunwari, 
8. W. R, Vol. XU, p. 10, 


Caueurra, H.C A Zhe Lbdh af May, 1865, 


Present: 
The Honaable G, Loch and W, 8. Scton-Karr, Juddyes, 


Case No. 386 of 1864 
Mona-rigan Jucaun-naurn Saare and others, (Plaintiffs,) Appellants, 
VENUS 
Musst, Muxuuy Koonwur and others, (Delcndauts,) 
Respondents, 


‘ 


Under the Hindveo Law an adopted son has all the nghts of ason bom When, how: 
over, an ndopted son vests lus Litle to succeed to a property on a eantitniatoty ecard 
he ty hound to prove the sunnud. 
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This was a suit on the part of Rajah Juggur-nauih Sahaie to 
renume a Jagheer held by Agnce Deb Narain, the adopted son of 
Beharee-lanl, the former Jugheer-dur, The suit was before this 
Court in 1863; and on the 10th July of that yoar it was remanded 
to enable the lowe: Court to come to a distinct finding on the 
following points :—1st, Whether the plaintiff can resume a Jagheor 
on the death of the Jagheerda without direct heirs, and bar the 
neht of an adopted gon to succeed? 2nd, Was the defendant, 
adopted by Beharco-laul, and thou duly iceognized as grantee by 
the Moha-rajal; and was a confitmatory swnnud granted to him 2 
The lower Com found from a decision of the Agent to the Govern- 
or-General dated 12th of Pous 1234, (and which, in the absence 
of any decision or ovidence to the contrary, we must accept as 
laying down correctly what is the local custom of the province 
under his authority in these matters,) that the plaintiff was ab 
liberty to resume grants mule by himself ov his ancestors upon 
the failute of heirs direet of the oigmal Jagheer-dar The Judge 
found, therefore, that adoption was no bar to resnmption; but he 
licld that resumption was barred in his case by a confirmatory 
sunnud granted by the Rajah in favor of the defendant on the 16th 
of Assin 1863 Sumbub, and he dismissed the suit. 

The plaintiff has appealed, repwliating the sunnud as a forgery. 
On the other hand, we are asked to express an opinion whether an 
adopted son has not all the rights of a son born, We think that, 
under the Tlindoo law, the adopted son hay the same right as the 
son born, and if this Jagheer were, slictly speaking, hereditary, 
the adopted son, unless prevented by local or other custom, might 
ateceed without any confirmation from the Rajah. Bat in the 
prosent case, the defendant has rested his right upon a confirmatory 
sunnud from the Rajah. This sunnud has not been proved, No 
witnesses have attested it, and it is evidently not exceuted in the 
ustial formal and official manner that othe: deeds of a similar 
characte: aro. Wo, therefore, reject the sunnad. 

Ti is then weged that an adopted son is entitled to sneceed, 
sunmud or no suonud; and that the plaintiff has given no proof 
that he had authority to resume, ‘Phe defondant, however, in this 
ease rested dus elaim on the confirmatory: sunnud, which he has 
failed to establish, And the lact, even if true, that the Rajah has 
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teeeived tent fiom defendant, will not deprive the Rajah of the 
. “ itt ? rf 
tight to resume, @ tight deskued by the Governor-Goneal’s Agent 
to exist in him, Under this view of the ease, we reverse the order 
vf the lower Cowt, and desee the appeal with costs—W. R. 


Vol, TH, p. 24 


An adoption 1s tintamonat to the buth of a son to the adupter, 
and the property inherited from the adopter must be regauded as 
aneestial: dining the ife-time of his father, a son easnot elain 
to have a specific share doclaed and defined; but as only entitled 
to a decree declaring the property to be ancestral, Lffeera Singh v, 
Burzar Singh, Agra, U1, C. R. Vol. I, p, 256. 


Property vests in an adopted son Lavmediately ou his adoption, 
though he be a minor, —Srimati Denomoyee Dusi v. Durga Prosad 
Mitra —. W. R. Vol, IT, Mis. p. 6. 


A sou under the Mitakshara law is entitled jomtly with his 
father from the moment of his bith, o1, in the case of his adoption, 
to ancestial estate, and also to the protity uceruiug after his birth 
(or adoption )—Sudanund Maha-patru v. Surjumani Debi.—S. W. 
R, Vol. VILL p, 435 


Under the Mitaékshardt Lin a son as equally cutitled with his 
father as well to the profits of aneostral properly as to the property 
itself from the moment of his bith on aduption, 

The father aud the sou under the Mitthshard Law are in the 
position of a joint Windoo family, and when ancestral estates arc 
admitted to exist, the presumption of law is that all the property 
they are in possession of is joint property until it is shewn by 
evidence that one member of the family is possessed of separate pro- 
perty. The burden of proof, therefore, is on the member alleging 
self-acquisition. 

Where money derived from ancestial estates is mvested, before 
the adoption of a son, in the purchase of immoyable property which 
continues to exist at the time of the adoption, Uho adopted son has 
equally a vested right in that propeity as he has in any other simi- 
lar nnmovable property which the father had st in his power, before 
the adoption, to alenate, but which he did not altonate,* Sieedcnawiaed 





* Chis cwe as to be dotnd an estepso in the Chiplar trating ef paliuen, 
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Mohapattur y. Soorjo-monee Dayee and others,—S, W. Rep. Vol. 
XI, p. 436, 


There is no doubt that an adopted son has all the rights and 
privileges of a son born. —Tinkourt Chakrabarti: v, Dinu Nauth 
Banerjya and others --S. W. R. Vol. LIT, p 19. 


Cancurra, 8S. DAL The 17th of July, 1855, 


Janken Stren (Plaintiff) Appellant, 
versus 
Jorn Krvan and others, (Defendants) Respondents. 
Rapury Seu, Third party. 
Right of mherilance of parties, who bud got two tlds by deeoo of lower Cowt, held 


to have tapsed, wy then fitha'a deith had preeeded that ot deceased, whose estate 
was claimed, 


Baboo Sumbhoo-nath Pundit for Jankee.—Chutter Singh, 
father of Shewuk and Khedum, died before Birmo Dutt, therefore 
thoy cannot inherit any property left by Birmo Dutt. Proof of this 
is in the case decided in 1824. Plaint filed in 1821 by dhakur 
and Mohesh Dutt, Muneear and Ram Shewak for himself and Khe- 
dun, his minor brother, plaintiffs ; wihch evinces that Chutter Singh, 
father of Shewnk and Khedun had demised in 1821, and Burmo 
Dutt died in 1822. 

Judgnent— 

Messrs. B. J. Colvin and J IT. Patton —In this case the line 
of argument taken by Kishen Kishore Ghose and Mr, Allan, for 
Jhotee Singh, is, that those who are alive at the time of the widow's 
death, and not those who are alive at the time of her husband's 
death, sticceeded to the inheritance; and that therefore Jankee 
Singh, Ram Shewuk Singh and Khedun Singh are entitled to equal 
shares, which, as their cliont Jhotee is in possession, will leave him 
in possession of tiyo-thirds till evieted by the swt of Ram Shewuk 
and Khedun. But the foregoing decision in the appeal of Jhotee 
was given on the ground that he had lost all title by the death of 
his father before Brimo Dutt, and upon the same ground Ram 
Showuk and Khodun Singh have lost theirs, as the death of ther 
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father before Birino Dutt has been proved by a plaint filed on the 
16th of July 1821, is which Ram Shewuk sued with others for him- 
solf and minor brother Khedun, which he wonld not have done had 
his father been alive then. As, terefote, their right of inheritance 
had lapsed’ once, i cannot accrue to {lam again by the circum 
stance of their being alive when the widow died, 

The question, therefore, whether the heirs alive at the tine of 
the hnusband’s death or at the time of the widow's death sueeced, 
does not, in our opinion, arise in this caso, We reverse thal part 
of the decision of the Principal Sudder Ameen which decrees two- 
thirds of tho property to Ram Shewuk and Khedun, and decies the 
whole of it to Janke Singh, with costs, wasilat, We, 

Mr. A. Dick.—The question mooted in this case by the pleaders 
of Thotee, was not eutered upon yesterday when the Court held, 
as a pont not disputed, that Jhotco Singh’s grandfather having 
dicd before Birmo Dutt, dhotce could not inherit. Ll now find from 
the authorities referred to, and the precedent of this Court, Vel, IIT, 
Select Sudder Reports, pages LOG tv 110, that the heirs of the hus- 
band, who dics childless and is sueceeded by his widow, have no 
right of inheritance until after the death of tho wutow; and that, 
therefore, those in the same degree, who are alive at the time of 
the widow's domiso, tnhorit atke equally, wikhout advettonce to the 
death of their parent before or after the decease of the hushand of 
tho widow. Such is the doctrine of tho Dayabhaga as evinced by 
Macuaghten, and the procedant he cites: and the Pundit who gave 
the Viyauesthd, on which tho Principal Sudder Ameen grounded his 
decision, has informed the Court that there is no difference on the 
point between the Dayabhaga and Mildkshat. T would, therefore, 
uphold the decision of the Principal Sudder Amoen.+ 

Thotec’s claim to inherit is untenable on another ground than 
that on which the Comt rejected it, viz., that he does not shad 
in the degree of propinquily, But Jankee, Shewuk and Khedun 
do to Birmo Dutt.--S. D, A Dec, for 1855, pp. 368 and 
880—382, 





* See Colobiooke's Law of inheitunce, Chapter If, Section tv, Clause 8, page 248; 
and Elberlmg page 78, Section oLA\v1. ° ; ‘ ea : 


1M, Dich’: jadgatent appeas to be in strict aceurdance with [indo Lay, 
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Catcurra, 8. D, A—~The 11th of Murch 1858, 


Present: 
H. 1, Raikes, J. I. Patton, and A. Sconce Esq,, Judges. 


Case No. 199 of 1856. 
Banoo Suxo-Surar Sinan and others, (Defendants,) Appellants, 
VEVSUB 
Butwune Siva and others, (Plaintifls,) Respondents, 


Where it was alleged on one aide, that A’s daughter's son is A’s rightful heir, A's son 
having (lied betore his father; on the other, that A’s gon sin vived his fathor, and that 
tho aon'a widow is heir through the son to A’s property ; decree of the lower Cot, 
in affirmation of the former alternative, upheld, 

The plaintiff in this case sued for possession of certain landed 
property in succession to one Dhiraj Naracn, on the ground that he 
is the son of Phool Coonwur, Dhiraj Naracn’s daughter. Tis alte- 
gation in the plaint is that Dhiraj Naracn had a son Dyal Naraen, 
who died in 1214, during the life-time of his father, and that the 
succession consequently reverted to the father and could not go in 
the line of his son, in right of whom the defendants claim to inherit. 
He furthor avers that Dhiraj Naraen at his death was succcoded by 
his widow Woodwunt Coonwur, whose name was recorded as pro- 
prictor of the estato in the books of the Collector in succession to 
her husband, and who again was suecceded by Phool Coonwur the 
mother of plaintiff, 

The allegation in defence is that Dhiraj Naracn, who died in 
Assnurh 1222, did not survive his son Dyal Naiacn, and that conse- 
quently Dyal Naracu’s succession was not cut off, and that at his 
death he wag suececded by his widow Rajbungshee Coonwur. 

The only point for decision in this case is—whether the son, 
Dyal Navracn Singh, survived the father, Dhiraj Naracn Singh, or 
vice vers. It is admitted on all sides that Dhiraj Naracn was tho 
common ancestor of the litigant parties, and the last male owner 
of the property in dispute, The lineal descent, therefore, clealy 
yan in the lino of Dyal Naracn, and if, as asserted by the appellants, 
he outlived his father, the (plaintiff,) respondent has no conceivable 
cause of action. 

Holding, therefore, that the evidence on the record and proba- 
bilities of (he case as divulged therein fully warrant the presumption 
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that Dyal Naracn dted duing the life-time of his father, we see no 
reason to interfere with the judgment of tho lower Conri, which 
we hereby confirm with costs on the appellants —S. D. A. Dee, 
for 1858, page 400. : 


Claim by respondent to suceced to property in succession to 
her father disallowed im ieversal of the judgment of the lower Court, 
as her fathor’s death had preceded the death of his own father, 
during whose life-time, her futher had uot acquired substantive pos- 
sossion of the property in suit as owner and proprietor in his own 
right, so that it could not descend through him to respondent — 
Mussts. Rupa and Jago, and Mohunt Dhoman Gossuin v. Aliusst, 
Nowraten Kunwar.—8. D A R. for 1858, p. 239. 


CarcuTta, 8 D A.—Phe Sth of April, 1836. 


Byram Sing and Mussv, Sree Pursoo Kovtarns, Appellants, 
versus 
Sxeep-samt Siva for himself and Magras Siva minor son of 
Gunga-ram Sing deceased, and Tex-Naraty Siva, for him- 
sel and Rapma-natu Sing, a minor, Rospondents 

The grandsons of the otsginal acqunet of certaut property sued, dituing the hte time 
of the latter, then paternal uncle, for tho shares, under the Tindoo law of inhont 
ance, of the estate nequired by their common ancestor, Judgment in favor of the 
plaintiffs, on proof that the omginal acquiror had rolmqmished hia title to the pro 
perty in favor of his sons, 

The respondents instituted this action in tho Zillah Cob of 
Bhagnlpore against Baboo Bussawun Sing, Byram Sing, Musst. Sree 
Pursoo Komaiee, the wife of Byram Sing, and Bechoo-ran Chow- 
diec, to obtain possession of two-thirds of Mouzah Chuk Kishendeo 
and others, with mesne profits thereon during the period of dis- 
possession, under the following circumstances, 

The plaint set forth, that Baboo Bussawun Sing had three sons: 
Bhyto Singh, Byram Sing and Gunga-1ain Sing, Bussawun Sing 
amassed considerable woalth by trade, and purchase some landod 
propeity. He lived with his three sons as a joint family, giving to 
Bhyro Sing the superiutendence of his affairs at home, while to 
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Byram Sing he committed the management of matters in the 
courts of justice and other public offices. On the death of Bhyro 
Singh and Gunga-ram Sing, their sons lived in the same manner 
with their grandfather and uncle. Thus in the property of Bussawun 
Sing his thiee sons had an equal interest, those of them who died 
being represented by their descendants inheriting per stirpes. 
Byram Singh, however, to the great injury of the plaintiffs, con- 
veyed a part of the property to his wife, and another part he sold 
to Bechoo-r:am Chowdree. On this (that is im the year 1236) the 
plaintiffs and Byrain Sing disagreed and sepaated, the latter 
ousting the plaintiffs from the whole of the property which had 
formed the estate of their common ancestor Bussawun Singh. ‘The 
plaintiffs claim two-thirds of the estate and sue accordingly. ‘The 
defendant Byram Sing repelled the claim: he wged that Bussawun 
Sing was a pauper; that the entire property, of which the plaintiffs 
claimed two-thirds, had been acquired by himself; that supposing 
the statement of the plaintiffs to be correct, Bussawun Sing was 
still alive, aud therefore the claim could not be preferred during 
his life-time. 

The defendants Musst. Sreo Pursoo Comaree and Bechoo-ram 
Chowdree replied that they held certain portions of the property 
under conveyances fiom Byram Sing. 

Bussawun Sing stated in answer that the property had been ac- 
quived by himself; that he had appointed Bhyro Sing, his eldest 
son, to the superintendence of the house-hold affairs, and Byram 
Sing, his second son, to the managoment of matters in the public 
offices ; that Bhyro Sing died leaving thice sons, that from 1281 to 
1235 he lived with his sons and grandsons as a joint family, having 
made over to them the whole of his property to be taken possession 
of by them per capita and per stinpes as if thoy had inherited it 
ou his death; that then quarrels and disagreements arose between 
them, and that he then urged upon them a division of the property 
and separation of the family; that Byram Sing, however, would 
not follow his advice, but endeavoured to get the whole estate into 
his own possessiou ; and that he (Bussawun Sing) has now no ob- 
jection to agice to the claim of the plaintiffs, 

The Zillah Judge, Mh. C. Harding, was of opinion, that the 
statement of the plaintiffs in regard to the propeity having been 


ae 
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acquired with a trifling exception by Bussawan Sing, and to the fret 
of his and his sons haying lived together as a joint undivided fhmily 
to tho year 1235 was cloarly proved. There could, therefore, be wo 
doubt that, under the Ilindoo law, tho sons of Bussawun Sing 
would have shared equally in his ostate on his death, ‘That he was 
still alive, did uot, in the Jadge’s opinion, constitute aay bar to 
the present action, as ho had voluntarily given up his estate to bo 
held by his sous the samo as they would have suececded to ib in 
the evont of his death; and that, theroforo, there now exished no 
logal objection to the division of the property between the sons of 
Bassawun Sing or their representatives. The Judge accordingly 
gave judgment in favor of the plaintiffs for their full claim, with 
the excoption of a smail part of the property sued for, which, if 
appeared to him, had been actually acquired by Byram Sing, 

The defendant Byram Sing and Musst. Sree Pursoo Komarea 
appealed to the Sudder Dewanny Adawlut. 

The Court (present Mr. R. H, Rattray) confirmed the decree 
of the Zillah Court,—Sel. Rep, Vol. VI, p. 68. 


A. childless widow, having formerly relinquished her claim over 
her husband’s estate in consideration of a certain allowanes of 
money and land, to her brother-in-law and his heirs, endeavoured 
to ve-assert her eltim to her husband’s estate when hor brother-in- 
law died childless, on the plea that the widows of her brother-in- 
law wore not heirs within the meaning of the deed. Claim re- 
jected, the relinquishment having been to heirs generally, aud the 
widows being heirs for the timo, thal is during their lives, and 
trustees for the ultimate heirs. — Muss, Amartu v. Durga Kunwar 
and others~—S. D. Dec, for 1850, p, 243, 


or 
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CaLevira, 8, D.A—The 12th of fine, 1852. 


Present: 
JOR. Colvin, sq, Jedye. 


(ADILA-Benope Misser, (Piaintiif,) Appellant, 
versus 
Kriva-Moyrrn Denia and others, (Defendants,) Respondents. 


A suit brought by a next heii tor posession of an estate on the ground ot a widow, 
who had held it on a life-interest, having beeome a tecrath buahee, ov having relin- 
quisked all connection with wordly afiirs, is a distinct suit from 1. former one, 
brought by tho same party, seching powexsion on the gronad ot the widew having 
injared and seasted the estate by unauthorized ahenations ; and its veception and 
investigation ou its own alleged new chenmstances and ments ue not barred by any 
decision passed on the fermer suit 


That was a case in which the petitioner originally sued during 
the life-time of one Tara-monee, witow of Ram Doolal Roy, on 
the ground of her having, though possessing only a life-interest, 
injured and wasted the property to which he was heir with title of 
possession upon her death, by unanthorized alienations, 

Tle then instituted the present suit, claiming all the estates in 
one action upon a distinct ground, viz., that Tara-monee having 
relinquished all connection with worldly atfurs, (having become 
tavih-i-dooniya, ov teeruth-bashee,) sho is to he regarded as civilly 
dead, and that he has a right to sue for unrestricted possession as 
heir upon her death, and not, as in the former suit, npon the special 
ground of restraint of waste, and with a condition of being obliged 
to afford maintenance to Tara-monee. 

The Principal Sudder Ameen considers that this suit is barred 
hy the former judgment of this Court. 





This is, however. erroneous. The present suit is brought upon 
alleged new cireumstances which create rights not existing at the 
time of tha former suit, and is entitled to a hearing upon its own 


merits. 

The decision of the Principal Sudder Ameen is, therefore, re- 
yorsed, and the case remanded to his Court for due investigation — 
8. DA. Dee. for 1852, p, 503, 

You ML : 
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Seo Lhe cages between the said Radha-Benode Misser and others 
(printed at pp. 595—G06 of the Cal 8D. A. Rep, for 1856,)* in 
which Une Court held as follows :—“ On the second issne the Court 
was of opinion that as the appellants had uot denied tho fief of 
Varamouce having became « Byraghii’ in the Court below, ib was 
not competent to them to do so now ; looking, moreover, to the 
evidence, before if, the Court agreed with the Principal Sudder 
Ameen in thinking that it proved satisfnclorily the plaintill’s allega- 
tion and shewe that the widow Tara-mionce had become a teenelh- 
bushee, and bad venounced the world, The Court was unable to 
discover that any particular acts are enjoined by the Tlindoo religion 
to render a renunciation of the nature valid,f and as to the parti- 
eular ceremonies necessary for her becoming a Byraghia; they are 
so unimportant that absence of notice of them cannot weaken the 
evidence to the fact of 'lara-monce having become a Byraghin. 
‘The Court, therefore, was of opinion that tho objections raised in 
the second issue to the present suit are invalid? 

See also Sreemotec Jadoo-monee Debeo v. Saroda Prosunno 
Movkerjea and others (printed at page 120 of Bulnvis’ 8. C, Reports 
Vol. L, and at page 190 of the Vyayastha Darpana, 2nd edition,) in 
which the Court (on the authority of Macnaghten as well as the 
above case,) said: “IL is clear that on the oceasion of a widow be- 
coming a Byraghin the estate would at once descend to the nenrest 
heirs living at tho time.” 


* Phe above caso is ago to bo found in the Beretion relative to widow's Buceension 
in the present volume, 
+ Vide Part {of this work, 
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Agra, 8. D. A.—Zhe 5th of August, 1868. 


Present: 
W. ldwards, Esq., Judge, F. B. Pearsou, Esq., Offy. Belra Judge. 


Soonsa ( Plaintiff, ) Appellant, 
versus 
BuowaNnee Deen ( Defendant, ) Respondent. 


Veeioton of the Court ef fist instance upheld, im preference to that of the lower ap- 
pollute Comt, which awarded to the defendant an inheritance whieh he had before 
disowned and repudiated, when desirous of avoiding the liabilities connected there- 


with, 

The following is the Judge’s decision transcribed at length: — 

Soorja, plaintiff, claims the landed property of his deceased 
uncle, on the score of his being his heir, to the exclusion of Bhowance 
Deen, defeudant, his unete’s brother. Bhowanee Deen declares that 
Svorja, according to Hindoo law, has no right of inheritance, in 
preference to him, (defendant, ) the deceased’s brother. 

Plaintiff files in Court copy of a demurrer made by defendant 
in another case, in which he declares Soorja, plaintiff, to be his de- 
ccased unele’s, that is Ram-persad’s, heir, and that he (defendant) 
has nothing to do with him, and contends that this paragraph in the 
demurrer is tantamount to ‘the consent of the members of that 
family to which it (the property) belongs’ ‘The Moonsiff takes that 
view of the case, and decrees for plaintiff, Defendant appeals, and 
his appeal is affirmed, and decree reversed with costs. 

The special appellant urges: Ist, that whereas the (defendant ) 
respondent once acknowledged appellant (Sooija) to he the heir of 
Ran-persad ia Court, declaring himself to have no concern with 
the latter’s estate, he cannot claim now, contrary to his former ad- 
mission, to be the heir of the said Ram-pershad ; and 2ndly, that 
appellant is also shewn to be the legal hoir, ander the Vyavastha 


supplied by the Sudder Pundit. 
Judgment— 


The second ohjection is untenable, but we admit the validity of 
the first on referring to the petition filed by Bhowaneve Deen, ov the 
T5th of February 1859, Tn the former ease, to which the tower 
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Courts have adverted, we find that having beer finpleaded as Ram 
Persad’s heir, he denied that le was such, ov had suceceded to any 
portion of the estate Tefl by that person, and declared the present 
(plaintiff? appellant to be his heir, ia terms equally distinct and un- 
qualified. It would be contrary to judicial usage and precedent,* 
ag well as Lo the principles of equity, to allow the (defendant) res- 
pondent to claim or to hokl for his own benefit an inheritance which 
he disowned and repudiated when desirous of avoiding the linbilities 
connected therewith. Whether or net therefore the plaingilh be the 
legal heir of his maternal uncle, we conecive that his claim must be 
recognised as good against the (defendant) respondent, who having 
himself admitted it to be so, is precluded from contosting it, Wo 
therefore uphold tho decision of the Court of first instance, and set 
aside that of Lhe lowor appellate Court. The appeal is decreed with 
costs.—Agra, 5, D. A. Dee, for 1863, p. 178, 


Cancurts, BD. AH The 17th of March, 1802, 


Bunras RAL, (panper,) appellant, 
versus ; 
Purvaun Rarand others, Respondents, 


A, haying borrowed money of 8, plodges certain hands to hin, and goes on a piligenes 
age After 60 yoars, in whieh A ix bol bemd ol, his hen saves to reeayer the kant on 
payment of the amount bonowed 5 adjudged on presimnplion of A's death, and tho 
claim not being bared by tho rue of Jimitations, 

This was an action bronght by Bulrap Bai, on the 16th of Do- 
ceomber 1806, in the Zillah Court of Goruckpore, to rocever from tho 
yespondonts, possession of three beegahs, mmoleen biswas of land, 
situate in mouza Jokee, pergunnnh Deogang; the yearly produce of 
which was estimated at five rupees. 

It was stated im the plaint, bat Ajaboo Rai, the plaintill’s unele, 
had pledged the lands in dispute to the defendants’ grandfather for 
five rapeos, under a goneral condifion, that whenever ho should 
repay the money, he shonld be entitled to redeem the land; that the 





* See oho. No, 23 of 1853, decided by the Sudder Dewanny Adwalul, North Western 
Pesta, on due daly 1853, Shook-deo Vas, and Madu Mofum, (etondauts) Appel- 
Tints, toroas Ameen ood deen and othera, (plamtills,) Respondent 
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plaintiff, as heir to bis unele (who, not having been heard of for filly 
or sixty years, must be presumed to be dead,) had offered to pay the 
amount of debt; but that the defendants having refused to accept 
of il, and to restore the land, he now sued to compel them to do so. 

The deed under which the defendants claimed to hold the land 
in dispute, and which was filed by them in the cause, was in the 
following words :—T, Ajubce Rai, have given in trust (orig. sompa) 
my land, to Soobuns Rai, with all the right I possess therein: when 
I come back, I shall receive it again, but till I come back it will re- 
main in trast (amanut) with Soobuns Rai. Tf any one in my ab- 
sence shall demand, let him not obtain it.” 

The above deed was dated the 9th of Kartich of the year 1807 
Sumbut, answering to the year 1751-52. It appeared, that, Ajubec 
Rai, the plaintiff’s uncle, had never returned from the pilgrimage 
above mentioned, nor had he been heard of since, The Zillah 
Judge observed in his decree, that the above deed was merely a 
deed of trust or deposit (amanul-namah), that the defendants 
having held possession of the land under such deed; the limitation 
of twelve years could not be considered under Clause 1, Section 3, 
Rogulation 2, 1805, as applicable to the claim of the plaintiff; and 
that the plaintiff being sole heir of Ajubco Rai (since whose de- 
parture more than fifty years had clapsed without any information 
of his being alive having heen reecived), was entitled to recover. 
Possession of the disputed lands was adjudged accordingly to the 
plaintiff, on payment of five rupees, the sum in which Ajubeo Rai 
had been indebted to the defendants’ grandfather, 

On appeal to the Provincial Court, that Court, in a decree 
reciting that clause 1, Section 3, regulation 2, 1805, was not appli- 
cable to the present suit, reversed the decree of the Zillah Court, 
and dismissed the claim. 

On petition to the Sudder Dewanny Adawlut, tho Court called 
on the Provincial Court to state at length the grounds of their opinion, 

Ona further petition to the Sudder Dowanny Adawlut, the 
Cot (present J. H. Marington and J. Stuart.) admitted a special 
appeal, and reversing the decree of the Provincial Court, affirmed 
that of the Zillah Judge, adjudging possession to the appellant on 
payment of five rupees. Costs of suit in all the Courts were made 
payable hy the respondent.—Sel, 8, D. A. Rep, Vol IT, p. 
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GaLcurta, 8. D. A.—The 22rd of Sune, 1863, 


Present: 


The Honoable i. Jackson aud the Honorable A. A, Roberts, 
puisne Judges, 


Regular uppeal from the decision of Roy Turuk-naulh? Bidiasagur, 
Principal Suddev Ameon of Behar, dated the th of Mareh 1862. 


Musst, Manxer Cour, (Defendant,) Appellant, 
VETSUS 
Kuepoo Lar, (plaintiff) Respondent, 


According to the Hindoo law a person who hax not beon heard of for more than 
tavelve years 1s to bo prestumed as derd, 


The appeal arises ont of regular appeal, No. 532, this day dis- 
posed of, im which appellant is ono of the defendants, respondents. 

We have held in conemrenee of the lower Court, that the 
appellant's husband Gopaul Chand not having been head of, for 
the last 12 scars or more, must, according to Tindeo law, be con. 
sidered, dead, and that appellant is not entitled through her hits 
band to any share in the estate of her deceased fither-in-luy 
Choonee Lall; but that she is cutilled to a suflivient maintenance, 
which is to be awarded her in execution of the decree pronounced 
in favour of Khedoo Lall in cxyo No, 232, 

Appeal dismissed with costs.;—S, D, A. Dec. fur 1563, p. 623, 





* This should be “Tar Caunt,” bal se dr orig 


f [tis not stuted ra this ise what was the ago of the missing person at the time lio 
loft his tuniy — But being vreyident ot Behm ho mst have bec supposed ta be ain the 
Jitter period of Tite, as otherwise in a prosimee other than Beng tha missus person could 
not be presutaed ay dowd ab the exspny ot [2 yeas tome tha alita ot bis Asuppear mee, 
oe Vyavasthas and the remarks and noles relive lu tho above iy Pat Lot tus 
woth, 
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Agana, 8. D. A.—Zhe 19th of Marek, 1862. 


Present : 
M. R. Gubbins, Fisq, J. Lean, Esq, and A. Ross, Esq., Judyes, 
W. Wynyatd, Esq., and W. Edwards, Esq., 
Offg. Extra Tudges, 


Dirras Koonwur, female, (Defendant,) Appellant, 
versus 
Soorran Koonwur, female, ( Plaintiff, ) Respondent. 


Ueld contiary to an opinion dehyeed by the findoo lw officer of the Cow, that 
where tho inheritances of a deceased person was contested between Ins widow on the 
one side, and the widow of a son, who had died during Ins father’s life-time, on the 
other; the latter has, under lfindoo liv, no right of shave in the mberitance, 
hot aright of suitable muntenance only, and right to any personal property of which 
her husband had possession during his lite, 


The Judge’s decision was recorded in the following terms :— 

Plaintiff sued to establish her own sole right, to (without the 
partnership of defendants,} the sepaated Puttee, Ajeet Singh, Ta- 
looqua Bhadaol, on the ground that she as the widow of Aject 
Singh, who died without other heirs, is the sole heiress, and that de- 
fendant, tho childless widow of Aject’s son who died beforo his 
father without evon having had possession, has no right to the estate 
loft by Aject Singh. 

Dilraj Koonwur pleaded that the property being hereditary, the 
father’s and the son’s rights were equal, 

The Principal Sudder Ameen decided that they were, and gave 
plaintiff’ a decree for half the estate claimed, ouly dismissing the 
claim to the other half. Against this decision the appeal is bought. 


Judgment— 


The case having been brought up before a full bench, the ma- 
jority of the Comt, Mr. Wynyard alone dissenting, proceed tu record 
judgment. 

Tho Court observe that the appellant rests her case upon the 
opinion now delivered by the law officer, and can adduce neither 
precedent nor other iuling of the Court, nor any other atithority im 
support of it—On the other hand, the Respondent adduces the 





ou PRECEDENTS OF | Boon 1 


following prools, to shen that this point of Hindoo law is not an 
open one, but that besides being clearly lwid down in’ Macnaghton's 
work, it has been uled by several precedents in reeordance with the 
Tudge’s decision. Respondent refers first, to Macnaghton’s Hindoo 
law, Volume I, page 82, where it is ruled, that “aceording to the 
law as cunent in Benares, in default of the son, and son’s sop and 
grandson, the widow (supposing the husband's estate to have been 
distinelt and separate,) suceceds to the property wider the limited 
tenure above specified.” 

Here, he urges the inference is clear, that nest in default of 
male issue the widow inherits.” 

Secondly, Macnagliten’s Hindoo law Volume JF, page L0G, 
whore it is ruled that a son’s widow has no legal claim of inheri- 
tance.”—-In the case there detailed, in which A represented a father, 
and B one of his sons, the Pundit’s answer ruled that “ the right 
of B to the property left by A is barred by reason of his having 
died during his father’s life-time. His widow, therefore, is not en- 
titled to any share in tho proporty of her deceased husband's father, 
She is cutitled to receive maintenance, therefore, and Lo take by 
jnheritance during her life, any property of which her husband had 
possession during his life.” 

The ruling here must be admitted to he allogether inconsistent 
with the Vyavastha of the Pundit now given, Nor is the pringiple 
of this affected by the different status in the ease as pub in: Mac 
naghten, and as now before us, in respect bo the non-existence in the 
presont case of other issue of A. Wor the ruling is absolute, that 
the right of Bis baried by reasou of his having died during his 
father’s life-time. 

The respondent: next refers to a precedent, of the Caleutin Conrt 
of Sudder Dewanny Adawlut, Case No. 179, dated the 17th of No- 
vember 18338, Munce-mohun Bose &e. defendants, appellants, whorein 
we find that it is clearly ruled that “under the Hindoo law, on a son 
dying before his father, the son’s widow is precluded from claiming 
ancestral property as heir to her husband.” Tn that case, the 
Calenita Court ruled as follows: “We hold that the plaintiff's claim 
is altogether inadmissible under Tlindoo law, by whieh, a son dying 
hefore his father, the son’s widow is precluded from claiming anecs- 
tral property as heir to her husband.” 
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Lastly,’ the respondent quotes a decision of a fall bench of this 
Court dated 14th March 1839, Nos, 185 & 186, Mussummat Bhooriya 
Ooman Koonwareo, defendant, appellant, where it was ruled (sce 
judgment at page 53,) that “the widow of the son, who died in the 
life-time of his father, has no share in the inheritance of ancestral 
property.” 

We observe that in the last quoted precedent, the widow, whose 
claim was disallowed, was the relict of an elder son who had died 
during his father’s life-time; and was arrayed against her sister-in- 
law, the widow of « younger son, who had survived the common 
father, ‘The case before us, is @ fortiori one against the defendant, 
for she is arrayed not against her sister-in-law, but against mother- 
in-law, the widow of her deceased husband's fither, 

We thus find that the iuling laid down in Macuaghten’s Hindoo 
Law and the two clear precedents of this, and the Calcutta Court, 
affirm the principle that the widow of a sun who died iu his father’s 
life-time cannot claim a share in hereditary property, while in sup- 
port of the contrary ruling, there exists only the unsupported opi- 
hion of the Court’s present law officer. 

We are clearly of opinion that the weight of authority is altu- 
gether on the side of the plaintiff, respondent. 

We accordingly affirm the decision of the Judge in favor of the 
plaintiff, respondent, and dismiss the appeal with costs; reserving, 
however, in favor of thé defendant, appellant, what the Judge has 
omitted to do, viz, the right of a suitable maintenance out of the 
property left by her father-in-law, Ajecl Singh, together with any 
personal property of which licr husband lad possession during his 
life, 

My. W. Wynyurd’s opinion.—1 am of opinion that the decision 
of the Judge should be reversed. ‘he Sudder Pundit has declared 
that Hindoo law in the particular case, which was pul to bim in the 
annexed question, is as follows — 

Question.~A, a Flindoo died leaving as his sole heirs B, his 
widow, (second wife) and C, the widow of D, his son by a former 
wife. D, having died in his father’s life-time, in what pioportious 
aro B, and C, entitled to shave in the hereditary property ? 

Answer,— ‘In the same way as futher and son possess rights in 
ploperty, so where neither of the female claimants have issue their 
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right ig equal, because both are bound ta after the pied at the olisa- 
quial ceremonies of their deceased husbands, and their husbands’ 
fathers, &e, ‘Cherefore, are they entitled to the share of thoir hus. 
bands, uoither can sell or transfer without the consent of the ollicr, 
except for the purpose of performing the shradk of the husband, 
Given according to the Mitakshara” 

The Pandit holds thai there is one law for a daughter-in-law 
claiming against her niolhea-in-law, when there are no other hears, 
and another law when there are other parties who have a title to 
sueeced, ‘here is to my mind a marked distincbion between the 
present case and all tho cases quoted, and as nothing that has heen 
adduced in argument, or produced in proof, convinces mo that the 
Jlindoo law as laid down by the high authority of the Pandit of 
this Court is not correct, I would accept it and reverse tho decision 
of the Judge.*—A. 8. D. A. Dee. for 1862, p, 240, 


Claim to ancestral family estates and personalfy upheld in  ap- 
peal on the rule of EHindoo Law, by which the widow of a son, who 
dies in the hfe-time of his father, is excluded from a share in the 
inheritance, although entitled to maintenance. 

Registration in the Collector's office of the widow’s name jointly 
with that of the surviving son, after the father’s death, held to con- 
vey no title to half the estate, real and personal, of the ancestor, 
failing proof of an agreement to that effect, or acquiescence in such 
agicemont by the widow of the son, who survived his futher, 





ea EEE AL ted ener ears Seseae aaer a oe enn ey 

* ‘Cho falacy of the Pundit’s opmion will bo datouted by the porusal of tho fotlow. 
mg principle :—" But it is perfectly ustelligible that upon the puneiple of survivorship 
the ight ot the co parecnera man undividerl estate should overtide the widow's tight of 
pucvession whether based upon the spiribual devtiine or Npon tha dvetiine of suyivor- 
ship.” Accotding to tho prmerples of Lindoo law, thore is copuconeaslip belweon 
tho dhiferent members of a umted family, and survivorship iollowing upon ite ‘hove is 
community of interest and unity of possession betyoun all tho members of the funily, 
aud upen tho death of any one of them the other may woll take by survivorship ted 
jn which they hat dung the deconsed’s life-time a common itterest and common 
possexsion” Privy Counetl, Vide Moore's Lintia Appeals Vol 1X, p. OU, and Suther- 
land's Privy Couneil Indgments, p. 530. Vhe aboyo ix the eoree’ priueiple of the 
Hindoo luy aa eturent in all the schools excepb the Bengal school Tad an undivided 
nother or brother's son survived tho deceased instead of his father (befoe whom Jus 
tight was iather mehotto,) even me tat aso, thal paeonor would hwo excluded the 
widow and taken by ught of survivorslup, In the present ese the nndiyided father 
having survived hos son, whatever right the deesased son had by birth devolved on, 
aud vested im, the survivor fy the eselugion of hus (to son's) widow. Subsuyuently, 
the father having died leaving lis own widow, the latter intcrilect: trom tani by Lenson 
of thers being no co parcener of her Iuwband the last indo and sole owner at Uo pro. 
party in dispute, wand bis Qinghter inlaw living no aight by bith to represent hor 
husband, or to amhout from her datherin-law ‘Tho grounds apo whieh the ahoya 
principle 15 based are to be found in Part 1, Sect, tof thiy work, 
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Claim to certain estates, purchased in the name of the son 
who died in his father’s life-time, by his widow, rojected on failure 
of proof that the purchase conveyed a bond fide separate title to the 
son, the father having been registered as proprietor after the son’s 
death, and the presumption heing that the legal and beneficial inter- 
est remained in the father 

Widow of the son, who died during his father’s life-time, entitled 
to maintenance'out of the estates. 

Deeree of lower Court, awarding refund of monies paid by the 
Court of Wards as maintenance, modified.—dfusst. Bhooriyah 
Ooman Coonwuree v. Doolhun Khem-hkurun Coonweree.—Agra S, 
D, A. Dee, for 1839, p, 52. 


There being a community of interest aud unity of possession be- 
tiveen all the members of a united family having common property, 
it follows that, upon the death of any one of them, the others may 
well take by survivorship ¢hut in which they had during the de- 
ceaseil’s life-time, a common interest and common possession. 


But the law of partition shows that, as to the separately ac- 
quired property of onc member of a united family, the other 
mombers of that family have neither community of interest nor 
unity of possession. ‘The foundation, therefore, of a right to take 
sttch property by survivorship fails; and there are no grounds for 
postponing tho widow's right to inherit it to any superior right of 
the co-parceners in tho undivided property, MKultuma Nuuchear 
v. Lhe Rajah of Shiva-guigah—Privy Council. Moore's India 
appeals, Vol, IX, p. 610. Sutherland’s Privy Council Judgments, 
page 520, 

The sound rule to lay down with respect to undivided or im- 
partible ancestral property is, that all the members of the family 
who aro entitled to unity of possession and community of interest, 
according to the law of partition, are co-heirs irrespective of their 
degrecs of agnate relationship to each other, and that on the death 
of one of them leaving a widow and no nearer sépindus in the 
male Jine, the family heritage, both partible and impartible, passes 
to the survivor or survivors, to the exclusion of the widow. But 
when her husband was the last survivor, the widow's position as 
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heir, relatively to his other undivided kinsmen, is similar to her 
position with respect to his divided or self and separately acquired 
property. Sri Rojak Agenwmula Quonridinamma Carn wv Sri 
Rajah Agenwmula Riananodra Garn, 6 Mad. ILC, Rep. p. 93. 


When it is sought to exclude female heirs in’ succession to a 
husband ov father, ander the Milikshara, on the ground that the 
estate was joint, it must be shown ta have been so at the time of 
his death, and not merely at the time of a predeccasing brother, whe 
was father of the complainant.—dJtauset. Pitum Kunwar alias 
Moran Bibi v. Joy Kishen Das, and others.—S, W. R. Vol. VI, 
page 101, 


According to the Mitdkshard law, a conveyance or transfer of 
joint property by onc member of a family is illegal without tho con- 
sent of the other members. 

By the same law, widows havo no part in their husband’s joint 
ostate, and the more fact of the hushand haying treated a proporly 
as his own, so far as to mortgago it during his life-time, is no suf- 
ficient reason for tho conclusion that the proporty was his separate 
property, and as such descended to his widows. 


According to tho samo law, an estate cannot be burdened with 
the debts of one of its joint owners after that person’s deccase.— 
Lewis Cosserut v. Sudabert Persad Suhoo—S, W. Rep, Vol. U1, 
page 210, x 


Admitted legal opinions. 


Retirement fiom the world operates ag natural death, 


Q, A person dies, leaving a widow, and two sons of his brother ; 
the widow is living, but has quitted the order of a housekeeper, 
and retired from the world. She had not exceuted any deed either 
of gift or sate in favor of her hushand’s nephews, Tn this cade, are 
they entitled to the property, hy reason of the extinction of hor 
fomporal affections ? 


ay 
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If the widow have really relinquished her right to her hus- 
band’s property, and quitted the order of a houso-holder, her hus- 
band’s brother’s sons become entitled to the property left hy her, 
notwithstanding the fact of her not having made any provision in 
their favour.* 

City of Dacea, June 16th, 1823.—Maen. H. L. Vol. IT, Chap. 
iv, Case iii. 


Retirement from the world is civil death, according to the Tindu law. 


Q. Is a Brahmin, whose eldest brother, leaving his ancestral 
and self-acquired property in joint state with him, had entered into 
the order of a religous student, and is still living, competent to make 
a verbal gift of the whole undivided cstate to his daughters, or 
otherwise ? 

R. When the eldest brother, having left the order of a house- 
keeper, entered into that of a religious student, his right to the 
paternal estate became extinct ; therefore the gift of the undivided 
property made by the younger brother to his daughters is legal and 
valid. 

Authorities. 

The text of Vasishtha, as laid down in the Ratndkara and other 
hooks of law. “They who have entered into another order, are de- 
barred from shares.” 

Zillah Burdwan, Janwary 15th, 1817,—Maen. H, L. Vol. II, 
Chap. viii, case xxv. 


Tho wife of a person who has been missing for 65 yoars has no right to claim his shave 
of tho joint property, according to tho law of Bonares. But has a right according to 
tho law of Bongal. 

Q. A person had a family by two wives, namely, by the first 
wife a son, and by the second two sons. These three brothers con- 
tinued to live together as a joint and undivided family ; and some 
time after, one of them, being the issue of the first wife, pro- 





* Retiremont from tho world is, acca ding to the Hindu law, a species of civil death, 
an which, as in the case of natural dissolution, the rights of the heiis immediately hegin 
to oxiat,—Noto by Macnaghton, 
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eeedad to a foroign country, and no intelligence concerning him has 
been received for the period of fifty-five years, during which time 
his wife lived under the protection of his brothers, who managod 
the estato as before. Now the wife of the missing person claims 
the share of her husband, In this case, is sho entitled to her hus- 
band’s legal share, or only to her proper maintenance 4 

R. Supposing tho wife of the missing person {to have lived 
with her husband’s brothers as a joing and undivided family for the 
poriod of fifty-five years, her claim is inadmissible and illegal, 
according to the law of Bonares. 


Authorities. 


Boudhdyana, after promising, “a woman is entitled, &.” pro- 
cecds, “not to the heritage; for females, and persons dloficiont in 
an organ of sense, or member, aro deemod incompetent to inherit.” 


It should not be argued, that the wife of a missing porson, re- 
garding whom intelligence has not been received for fifty-five yenrs, 
has any right to her husband’s share of the joint ancestral landed 
property. 

Narada says: “ Among brothers, if any one die without issue, or 
enter a religious order, let the rest of the brethron divide his wealth, 
oxcopt the wife's separate property, Let then allow a maintenance 
to his women for life, provided these preserve unsullied the bed of 
their lord.” 

Q. How would the law in this caso be in Bongil ? 

R. According to the law as current in Bongal, the widow 
would bo entitled to hor hushand’s share. 

Zillah Sarwn.—Macn, H. L. Vol, If, Chap. I, Scot, ii, Caso ix, 


\ 


Sons’ sons whose fathers are missing inherit equally with sons, 


Q. A person died leaving seven sons, four of whom, after a 
lapse of time, were missing, and tho remaining threo took possession 
of the paternal estate, confiding the management of it to ona of 
their number. In this case, will the property of the deceased devolve 
on his three sons and tho missing son’s sons ? 
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R. The deceased proprietor’s grandsons, whose fathers are 
missing, are entitled to share the property with his sons according 
to their father’s shaves.* Irom the circumstance of the manage- 
ment being confided to one of them, the right of the others cannot 
be divested. ‘This opinion is conformable to law. 


Authorities. 


“When the father is dead,” &c. (Ddya-bhaga, page 9.) 
“ Among the issue of different fathers, the allotment of shares 
is according to the fathers.” 
“And the dissipation of their hereditary maintenance is cen- 
sured,” 
Zillah Shahabad, June 20th, 1804.—Macn, H. L, Vol. IT, 
Chap. I, Sect. i, case vii, page 9. 





A woman has no claim to her missing husband's share of his father's propaty. Tho 
time allowed for the re-appearance of a missing person is 12 years, after which his 
death is to be presumed, 


Q. 1. A person, ten years before his father’s death, forsook 
his family and resided in another country, and no intelligence has 
been received regarding him sinco his departure. Is his wifo, im- 








* According to the Hiudoo law, the term “missing person” implies a civil death, 
which should bo presumed after the expiration of twelvo yeas, (or twenty, according 
to auother authority,) from the date of such person's forsaking the fumily, supposing 
that during this interval no intelligenco of him has been received, At tho end of such 
petiod, he is to bo considered ag dead, and bis hoits succeed to his property. According 
to somo authoritics, however, the term of twelve years applies to missing pelnons - 
whoso age exceeds fifty years ; and for all under that aye the term allowed for re-appear 
ance is twenty-four years. According to the Nirnaya-sindhu, there are three periods 
allowed for a iniasing person: in the fist period of life, twonty years; for one of mid- 
dle age, fifteen; and for one in the latte: period of life, twelve yeas —Elem, Ilindoo 
law, App. p. 216, It is not distinctly stated in this case, how lung the four sons ware 
absentees, Lf thoy were missing longer than the time allowed for ve appeatance, then 
their sons are entitled absolutely to their respective shares; otherwise, they, according 
to tho law as current in Benares, are entilled to a moiety only of their respective 
fathers’ portions ; and thoy aie entitled also to the management of the other half, ag 
their proprictury right over the grandfathor’s estate during the father’s life-time is recog: 
nized in the following extract irom the Afitékshard :—In such property as was ac- 
quued by the paternal grandfather, through acceptance of gilts, or by conquest, or 
othor means, (as cummoice, agriculture, or service,) the ownciship of father and son fa 
notorious ; and therefore partition does take place. Hor, or because, the right is 
equal, or itike, therefor, partition is not restricted to bo mado by the father’s choice ; 
nor has ho a double share.” But according to the law as current in Bengal, they 
haya a might to the manngomont only of their missing fathois’ shares, and they cannot 
compel Gaeir uncles te come to a partition of the paternal estate with them, as their 
right oye: such property is suspended untal their fatheis' deatl- Note by Macnaghten. 
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mediately on the death of his fathor, entitled to institute a suit 
for her husband’s share of the patumony against his Gvo brothers 
‘of the half-blood ? 

R. 1. The wile of the missing person has no right to clam 
her busband’s shaie of the patrimony, but she must be provided 
by his liothers with food and raiment, * 

Q. 2 What is the time fised hy luy, ub the expiration of 
which a missing person is to be considered as doa % 

R. 2. Should a person havo proceeded to a foreign country, 
and no itelligonce of him have been received for the space of 
twelve years, he is, at the end of that period, bo be considered as 
dead, and his exequial ceremonies should bo performed by his repre- 
sentatives. Should thoy not then perform such ceremonivs, thoy act 
sinfully. 

Manu says: “ Aud their childless wives, conducting themscl yes 
aight, must be supported; but such as are unchaste, should be 
expelled; and as, indeed, should those who are perverse.”+ 

City Paina, August 28th, 1804.—Macn. H. L. Vol, II, Chap. 1, 
Soet. ii, Case viii, 





In the ease of apostrcy fom the Hindoo faith, property acquired before the conversion 
will go to tho Ifindoo hois , bub that acquired subsequently, will ho distibuted nes 
cording to the Inw of the new rehyion, 

Anda Moosulmam widuw of such apostate Thndeo will have no nght to bis preylously 
acquited property, 


Q. 1. A person of the Hindoo persuasion having become 4 
convert to the Moohummudan faith, on whom will tho property 
which descended to him from his forefathers, and that which he 
himself acquired, devolve ? * 

Rol, Whatever property he, previously to his conversion, 
was possessed and seized of, will devolve on his nearest of kin who 
professed the Ifindoo teligton; and whatever he acquired subse~ 
quently to ls conversion, will go to the parson, who, according to 
the Moohummudan law, becomes his legal her, 





* ‘Plus is not the law of Bongal. 
t But sco the foot note at page 39. 
t Dapyavathya, Vide Mitiksh ut, puso 822, 
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Authorities. 

Mana !— All those brothers who are addicted to vice, lose their 
title to the inheritance,” 

Sankha says,—“The heritable iight of one who has been 
oxpelled from society, aud his competence to offer food and libations 
of water, are extinct.” 

There is no authority which enjoins that the children by a 
Moohummudan woman should be permitted to inherit from their 
putative father. 

But Bhrigu declared, that ‘ whatever customary law of a 
country, a class or tribe, a company of merchants and the like, or 
of a town, should be alleged and proved, the distribution of an 
inheritance must he respectively made according to that custom.’— 
Chlydyana. 

Q. 2 A Hindu had two sons, whom he disposed of in 
marriage to their equals in tribe, rank of life, and condition, The 
eldest son liad a son by his Hindu wife, and subsequently both the 
brothers became converts to the Moohummudan faith; but the son 
of the eldest brother and the wife of the second continued to pro- 
fess their own religion. After conversion, one of the sons (the 
second) died. Now there ate three claimants to his estate, namely, 
his nephew, his Hindu widow, and lus Moohummudan widow. In 
this case, will the property which he possessed previously to his 
conversion devolve on his Hindu widow or on his nephew ? 

R. & Under the circumstances above stated, if a partition 
of the estates had been made by the sons of the original proprictor, 
and they lived apart, the Hindu widow is entitled to the inberit- 
ance; and supposing them to have lived together as a joint and 
undivided family after their conversion, the nephew should be 
declared entitled to the succession.—Maen. H. L, Vol. IJ, Chap. IV, 
Caso iv, 





the claimants being a brothor’s son and a widow, the former will take the property if 
the family waa joint ; but the lattet if sopmiate, according to the law of Benates. 


Q. An individual had two sons, A and B. The eldest (A) 
diod before his father, leaving a son and a widow. Subsequently 
the fathor died, leaving a family consisting of B and his wife, and 
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A’s son and widow; and at his death ho also left some landed pro- 
perty. Somo timo after this, Lhe son (13) died, leaying hia widow, 
and his brother’s son and widow bim surviving. Ln this case, what 
proportions of the property of B will respectively tlevolya on the 
eldest son’s son and widow, aud on the younger son's widow ? 

R. If A’s son, his widow, and the widow of B, lived together 
asa joint family ab the time when B died; according to low, A’s 
son is alone entitled to the estate, bub it is necessary for him to 
provide Bs widow with food and raiment equal to hor condition of 
life, Tf they formerly lived apart, and the share of B was separated, 
then his widow is entitled to the property which fell to her hus- 
band’s legal shave. A’s widow has no right of succession, but she 
must be provided by her son with proper maintonance, 

Zitluh Movadubad.~Macn, H. L. Vol, U1, Chap. I, Seot. ii, 
Case x, 


Responsa Prudentum. 

According to the Mitékshard, sons have interest in the pntri- 
mony by birth ; and, in properly ancestral, have an equal right with 
their father. (Mit. on Inh. ch. i, sect. i, § 27; and sect. v, § 3) 
The sequel of this opinion, regarding the arrangement to be made 
in the absence of the father, supposed to he dead, is consistont 
with the law: but the son’s concurrent interest in tho patrimony 
would not be a reason for disturbing an arrangement made hy a 
father to provide for his absence, if there were reason to believe 
him still living, C. 

Str. I, L, Vol. 11, (2nd, Ed.) p. 316, 


Veerakah v. Veneatanarnapah, 

The plaintii? is a widow, whose husband dicd in the life-time 
of his father, no division of property between tho father and sen 
having taken place, and the son nob having acqnired any in his own 
right, ‘he Defendant is the fathor, and the Plaintiffs own family 
are unable to maintain her-—What are her claims ? 

Answer. 

Had the deceased left male issne, they would have inherited to 

their grandfather at Is death, hy right of representation, Bat no 


iis 


' 
‘ 
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such right vests in the widow, She is entitled, however, to look to 
the defendant, the father of her deceased husband, for mainten- 
ance; and, whatever she possesses as Str¢-dhanea, is her own. 


Remarks. 


Mit. on Toh. ch, ii, sect, i. and ii. C. 

The opinion of the Pundit is correct. The widow is heir to 
her husband only where he dies separated from his co-heirs, as well 
as without male issue. 8. 

Stra, H. L. Vol. IL, (2nd, Ed.) p. 233. 


A person having quitted home, and no intelligence of him bav- 
ing been received by his family, if he was from thirty to thirty-five 
years of age at the time of his departure, his return must be ex- 
pected for twenty-one years, counting from the day he set out, If 
from forty to forty-five years, he must be expected for fifteen; if 
from sixty to sixty-five, for twelvo: at the expiration of the respec- 
tive periods, without any certain account of him having been re- 
ceived, his heir having performed three chéndrdyanas,* must make 
an image of his missing ancestor, composed of twigs of the Puldsa 
troc, or Durbé grass, and burn it; after which, observing the cere- 
monies usual on doath, he may take possession of his property: but, 
until the respective periods above stated be passed, the missing is 
the sole ownor, nor can his heirs claim tho inheritance, 

(Sd) Niamuvya-ram, Sastre, 


Remarks.—Jétakarna, quoted in the Nirnuydmrita, dcelares, 
“Ono whose fathor is absent, and of whom there is no intelligence, 
must, after fifteen years, make au image of him, and perform his 
funeral rites in the prescribed form.”—he Grihyakdrikd is cited in 
tho Nisnaya-sindhw for the following text: “If he be in the first 
period of life, the rites are directed after twenty years; if he be of 
middle age, after fifteen; but, in the latter period of life, after 
twelve, His sons having performed three chéndrdyana* fasts, or 
thirty austere ones, must burn an image of him made of Luse grass, 
and observe the mourning and other rites,” C. 

Stra. H. L. Vol. 11, (2nd. Hed.) p. 237. 





* Uhdndrdyana, compounded of chandra, the moon, and ayand, motion and means 
danar month, 
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OHAPTER If. 


RELATIVE TO A SON'S AND GRANDSON'S CONCURRENT INTEREST 
ON CO-ORDINATE RIGUT &o, WIE MDS PATTER AND GRAND. 
PATHER, AND EFEECTS OF SUCHE RIGIID, 


SLECLION T, 


EXTON OF LIL RIGHT AND POWER OF A VATILER, bON AND GRANDSON OVUIt 
ANCISIRAL AND OTHER PROPERTY, 


Catcurrs, 8, D, A--Lhe 28th of July, 1813, 


Present: 
I. Colebrooke aud J. Stuart, Judyes. 


Suam Srncu, Appellant, 
VEPEUS 
MussumMavuty Umraoren (on tho part of KALME-SUR Sindiy, 
a minor,) Respoudont, 


By the Ihudoo law, 98 cuient in Mithila (‘Tirhoot), a father cannot give away the wholo 
ancestial property to one son, to the exclusion of his atho sons, 


This was av action brought by Sham Singh in the Zillah Court 
of Bhagulpore, on the 11th of August 1804, or the 28th of Save 
1213 Fuslee, to recover from Mussummaut Umraotce possession of 
a half share of the talook of Bikrampore Chuktamy of a purgun- 
nah called Chye, and of the mouza of Jypoor Chobur, the annual 
jumme of which was stated at 6,464 rupees, It was set forth in 
tho plaint, that an ancestral estate, comprising the talook of Bil- 
rampore Chuckramy and the purguonah of Chye, had desecnded 
by inheritance from Uurhur Singh to his two sons Jogtaj Singh 
the father, and Udbhoot Singh the unele, of the plamttl; that 
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Udbhoot Singh being the elder of the two, his name was according 
to custom rogistored in the office of the Collector, but, that they 
transacted their affairs together, and jointly shared the profits of 
the estate; that Jograj Singh, having died in the year 1192 Fuslee, 
the plaintiff succeeded, in right of his father, to partnership with 
his uncle Udbhoot Singh ; that, during their partnership, his uncle 
purchased with the profits of the ancestral estate on their joint 
account, but in his own name, the mouza of Jypoor Chohur and 
another village; that, in the year 1210, his uncle died, leaving his 
widow Umraoteo and two sons, Kalee-sur Singh, and Zalim Singh ; 
that, in the same year, a proclamation was issued by the Collector 
of the Zillah of Tirhoot, (in which distaict the estate was then 
situated, but from which it had been subsequently separated and 
annexed to that of Bhagulpore), requiring the attendance of any 
heir of the late Udbhoot Singh, for the purpose of forming the 
sottlement for the land revenue due on the estate; that, at this 
time, the plaintiff was precluded by severe illness from hearing of 
this proclamation; that the defendant Mussummaut Umraotee 
appeared as heir to Udbhoot Singh, and having procured the settle- 
ment of the whole estate to be concluded in her own name, took 
possession of the same, and wrongfully withheld from him the half 
shave, which he now sues to recover. 

The defendant Mussummaut Umraotce denied in general terms 
the truth of tho plaintiff’s statement, and alleged, that, Hurhur 
Singh had « short time before his death, in the year 1182 Fuslee, 
made a gifl of the whole of the estate to his eldest son Udbhoot 
Singh, her late husband, with a stipulation of a pecuniary provision 
tor the younger son Jograj Singh, the father of piaintiff; that, in 
the following year, Udbhoot Singh took possession of tho estate, 
which ho continued to enjoy as solo proprictor until the year 1210, 
tho date of his decease, previous to which he bequeathed the estate 
lo his eldest son Kalee-sur Singh, a minor, and provided for the 
management of it by the defendant, during the period of his mi- 
noity; that, the plaintiff's father had never enjoyed any share of 
the ostato, in partnership with her late husband ; and that the 
plaintiff lad consequently no right to the portion which he claimed. 

Tho Pundit of the Zillah Couit, to whom the Judge made a 
rofereneo on tho subject of the validity of the gift, alleged by the 
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defendant to havo beon made by Vmbur Singh, in favour of her 
deceased husband, declared tho gift by a father of the whole of 

* ancestral immovable estate to ono of his sons, to tho oxelusion of 
another (where that other was not necessarily disqualified from 
participation, on account of some delvet, natal or incurred) to 
be illogal; and stated, that sons wore ontitled to equal participation 
in an ancestral estalo. On the ground of this opinion, and of the 
ovidence adduced by the plaintiff, which proved the purchase of 
TJypoor Chohur and the other villago by Udbhoot Singh, on their 
joint account, possession of the half share claimed by the plaintilt 
was decreed to him in the Zillah Court. 

On appeal by the defendant from the above decision to tho 
Provincial Court of Patna, that Court having reccived an opinion 
from their Pundit, declaring the gift whereby Lurhur Singh was 
stated to have conferred the whole of his ancestral immovable estate 
on his eldest son Udbhoot Singh to bo valid, a judgment was passed, 
roversing the decree of the Zillah Judge, and adjudging the plaintiff 
entitled to maintenance only from the defendant, 

On a further appeal being preferred to the Suddor Dewany 
Adawlut by Sham Singh, it appeming that the estate, to the half 
of which tho appellant laid claim, had been generally considered 
as situated in the province of Mithila, and the partios thomsolves 
having, in answer to a question pub by tho Court, admitted that 
their religious ceremonies connected with funeral and marriage and 
other observances wore governed by the Mithila shaster, the opinions 
of the law officers of this Court, of the Provincial Court of Patna, 
and of tho Zillah Court of Tirhoot, were required ag to tho legality 
or otherwise (according to the Mithila shuster) of, the alloged gift 
by Hurhur Singh of the whole immovable ancestral cstato Lo his 
eldest son Udbhoot Singh. Tho Pundits of tho Zillah and Provin- 
cial Comts difforred in opinion with vogard to the law in this ease, 
such gift being pronounced invalid by the Pundit of the formor 
Court and valid by that of the latter, The Pundits of this Court 
were called upon to state under tho Hindoo law, as curront in 
Mithila,—Ist. Whether the gift pleaded by the dofendant was 
valid? 2nd, Whether such gifs would be completo without seiain 
being given during the life-time of the donor? They expresso 
their opinion as follows:—Jst. If a Ibudoo possossing immovablo 
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ancestral proporty, sometime previous to his death, express himself 
to this offect in talking of his eldest son, “he will become sole pro- 
prictor on my death, and my younger son will be provided by him, 
with’a suitable maintenance ;” the gift cannot take place, from the 
omission of the word déw (donation) in the expression, which, both 
according to the shdsters and the current practice of the country, 
is essential to complete the gift: further, supposing the word dén 
(donation) to have been expressed ‘n the above sentence, still the 
gift cannot be considered valid F.ecause a father and a son possess 
an equal right in ancestral immovable property ; consequently, the 
younger brother's right is established, and the estate becomes joint 
property, the gift of which is illegal, and a verbal gift, under any cir- 
cumstances of immovable property unless supported by a hibba- 
namah, is invalid. The authorities agreeably to which this vyavastha 
has been delivered, aro the Vivéda Ratndhkara, Smritt Samooch- 
chaya, Vivéda Chandra, Vivdda Chintémani, and other works 
current in Mithila. 

The first authority is the text of Tajnyavalkya recorded in the 
Vivdda Ratndkara, Smvriti Samoochchaya, and other treatises : 
«Tho right of a son and a grandson, in property acquired by a grand- 
father, whether landed or other property, is equal.” 

The second authority is quoted in the Vivéda Ratndkara, and 
is as follows: “The shares of ancestral property, to which a son and 
a grandson will respectively succeed, are neither greator nor less than 
onch othor; the son of the deceased has no option to give it away.” 

The third authority is the text of Vrihaspati cited in the Vi- 
wide Rulnikara, Smrits Samoochchaya, Vivdda Chandra, and other 
authorities, and is as follows : “The right of a son and a grandsou 
in property, movable or immovable, acquired by a grandfather, is 
equal,” and in the Vietda Chandra it is thus written, “a grand- 
sows right in property acquired by the grandfather is recognized, 
even during the life of the son.” 

Tho fifth authority is a text of Varihaspati, cited in the Vivéda 
Chintamani, Vivada Rutndhara, Vivdda Chandra, and other 
authorities, 16 this cfiect ; “here are cight things of which a gift 
cannot bo mado, Ist, joint property ; 2nd, a son; 8rd, a wife; 4th, a 
pledgo; 5th, his whole estate ; Gth, a deposit ; 7th, property bor- 
rowed for use; 8th, anything which he has promised to another? 
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The sisth authority ia eitod in the Pivada Chiatdmané; | 'Thove 
in no right over threo things, fai, joint property; dnd, asens 8rd, a 
Wifos and any gift nate af then ie mvalid,” 

Tho avyenth authority iy cist in the Snadti Stemooohehea ge 
mut other bookw: CA verbal moiteage of inomovabla proparty, for 
a petiod of ten yenry, provided i vomain im the hands of the mort 
wanes, te ovalid a mith net valid, unless there bo a deed ovecutad 
Detwoen tie dane and danee, 

The cichth authority we tho teyt of Aferiehé fo thin efect, + 
Sule, mottos, pariitien, ar gift of immovable property is valiay 
provided there bo a deed executed to that effect in which ease all 
eunae of voniplaint iy removed." 

2ud, Stupposing the donor to have made a gift of tho wbeves 
Wontioned property, bat not to have piven the doneo reivin during 
his lift-time, the verbal gilt is invalid, because the dons hay never 
Deon in possession of it Mus opinion las hoon delivered neiceably 
tu the Virdee Chintdmené and other books eurront ine Mithiles, 
Tho fiat wuthovily isa text of Vasayeoudeya, vocurdod in tho Véi- 
ete Chintdimdué und other works, aad is ng follows: A dand of 
HHG, duless Chere should have beon seizin of dhe property, is invalid.” 
Tho second authority cited in Cho Veeada Chintdnuend is to this 
efeet ss? Myen supposing: Chat iid eek has boon executed, the 
donee’ sieht to Che property ia net establidied, nnteas ho sla live 
boon neiged in (hose. Che Uird wuthovity us tha text of Nevada 
etod in tha Pemada Chintéaread ail other authorities, whieh ia 
fo this eNeet: “Granting: Chat there but deed and erediblo withesies, 
no right ean tharoby be produced, if syizin of the properly have nob 
hoon piven.” 

Tn conformity te the above exposition of the Tindao lay, final 
Judymont was posed by this Cort (present EL Colebrooke and J. 
Stu), aflirming the decree of the Zillah Judge, and reversing that 
af the Provineial Cou Sel Rep. Vol Wi, po 7b (Naw Md. p. 92.) 
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: ‘ CALcuigy IT, C, A—The 2th.of May, 1807, 
. , ‘ > 
Presont : ae 
: Tho Honorable BB. Komp and I, A. Glover, Jurdger. 


Caso No. 364 of 1806. 
Havoo Buon Kistonw Suuye Sivert and others, (Plaintiit) Appellants, 
{ : VOrSUS 
Bavoo Nur suerun Nanaty Sixcat and othors, 
(Dotendants,) Respondents. 


Avoording to the Militkshané hay, a son has an uqual vighb with his fathor in ancostral 
properly, He ean compel the father to divide the property during his lifetime 3 and 
any alienation by tho father mule after the bisth of the son without (he consont of 
tho son, winless for a pmeposo justified by the Hindoo Inw aya Tegal hovassily, will nol, 
bind the son. HW the futher, slaving the ein 
in fraud of his creditors, such fan woull nob bind the Bon who was neithor a phy 





ily of the von, ationntol any plopetly 


+ ror it privy to anob fraud. 
Inn anit by Uno won bo wet asiclo an alienation hy the father, Hiuitation rang from the 
a dite of alianation or of passe gion under it, untes the son was under Jog ul disnbitity 
owing to minority abs the tine of glioustion, in whieh caso (recording to Suation ii, 
Aob xiv of 1869) the suit inant be brought within three yours from the Gime when the 


dinubility coniod, 
Aveading lo Scolion ii, Regulation xvi, of 1703, the minority of a proprietor af an agtabe 
paylng revenue divest to Govormmont oxtonds to tha and of the oightoonth yout, 


Kemp, J.—Lhis is an appeal from tho decision of Mr IL R, Mae 
docks Judgo of Bhagulpore, dated tho 18th of August 1806. Lt 
appow's that tho plaintifl, to onable himsell to raise funds for the 
prosecution of this suit, has soll a moiety of his elaine to othar 
partios who have been malo co-plaintifls, 

Tho suit is for possossion and registry of name in the Collector’y 
ronb-roll by adjudication of right and title in cortain evtapos, whieh 
the plaintiff alleges were ancestral propertios and which have do- * 
volvod to him in right of inhoritance, Tho suit is valuod ab 
Rs, 24,997, of which rupocs 23,225 aro claimed as mesno profits, 
The enuso of action is said to have acerued trom the death of tha 
futher of tho plaintif? which look place on tho Lith of Magh 1274, 
! NS, 

Tt is alloged in the plaint that the villages, the subject of this 
suil, formed tho ancestral estato of Zalim Singh, the father of thy 
plaintil! Boor Kishore ; that in such property, wcvording to ble Hin. 

Vor ll. t 


rms 
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doo Law as laid down in the Milékshard, the father and the son have 
an equal title, that without the consont of the son and in the absence 
of any legal necessity, alienation by the fathor of any portion of 
such ancestral esiata is invalid: that Zalim Singh, eontrary to (he 
Tlindoo Law and without logal necossity, alionatod the estates claimed 
to one filljoo Mull, who afterwards re-sold thou to Mussa 
Shambutteo Koonwar, tho wifo of the anid Aalim Singh; that, sub- 
sequently, some of the prapertios passed tn satisfaction of a decroa 
aguinsl Mussummuat Shambuttico to the first defondant, Baboo Murs 
Dullab Narain Singh, tho salo in execution having talon placo en 
the [th of April 1857; that the dofendants, Nos. 2, 3, 4, and 5, 
are in iNogal possossion of a six anna share in corlain ostatos in 
virtno of a salo by the said Shambuttceo who had no power to alie- 
nato the romaining 10 ana share boing in tho possession of tho 
defendant No. £ in virtuo of a purchase in oxocution of a deereo 
against Shambuttec, 

Tho plaintiff, it is obvious, had an equal right with his father 
in the ancestral property ; he could compol his father to divide the 
property during his life-time, and any alienation by the fnthor made 
after the birth of the son, without tho cousent of the son, unless 
for a purpose justified by the Hindoo Daw asa logal necessity, would 


nob bind tho son, Tf, therefore, tho father, during tho minority of 


tho son, alionated the properties in find of bis eraditors, sueh fraud 
would not bind the son, who was neithor a party nora privy to such 
fraud. 

{n the present caso tho son does not claim through his father, 
his tiblo is from birth—-v litle wholly iudepondont of, and equal to 
that of, tho fathor, Pho acts of the fathor, oven if fraudulent, aro 
clearly not binding upon the gon, 

After considering tho mytmont on both sides and tho evidenca 
adduced, wo aro elonrly of opinion that the alienation by Zalim 
Singh lo Lalljeo in November [StL was not a sham, 

In deciding this question, we hava to consider, first, when wns 
tho plaintiff! born? Second, whon did tho plaintiffs cause of action 
arise ? 

On tho first point the Judgo has held that tho plaintit! was born 
auhsequontly lo tho alienation by his father Zalim Singh lo Lalljco, 
which took place in Novembor 1841, 0f this finding he eorreel, the 
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pluintift must fail, and this mueh his learnod Gounsol admits, Aftor 
hearing tho whole of the evidence read, we are of opinion that tho 
evidence adduced by the plaintif is moro satisfactory than that 
adduced by the defendant. ‘he plaintiff has been examined, and 
he gives the date af his birth ag prior to the alienation ; his wit- 
Hosses, who from their counaction with the family, wera in a better 
pasidion ta vemember cvents of this deseription than the witnesses 
for the defendants, depase bo the same aflect, Wo aro vob disposed 
to abbach (he same importance to the evidence of the wibness Byj- 
nauth dha as tho dudge docs. 

Finding, therefore, that the plaintiff was born bofore tho aliona- 
tion, wo proceed to consider when his cause of action arose. 

Tho plaintifY was horn in 8th; he was, therefore, under the 
provistons of Section ti, Regulation xvi, of £798, of fill age in 1859, 
This suit onght therefore Lo have becu conmeneed within threo years 
from tho time when the disrbility eeased (Section ii, Act xiv of 
18695) babib was nob instituted until L806, and ib is thorefore 
clearly beyond tine, 

Being therefore of opinion that tho suit of the plaintii? is barred 
under tho Statute of Limitation, wo reyerso the decision of tho 
dudgo, and dismiss tho plaiatill’s claim and this appoal, decreaing 
the cross appeal of tho dofondants Nos, t, 2,8, 4 and 6 with costs 
of hoth Courts bearing intorest. 

With roforenco to the ease of the dofendanis Nos. 7 and 8, wo 
obsurve that thoy claim through a deed of gift mado by Zatim Singh 
bo his oldest son Brij Bhookun Singh in £837. The plaintill by his 
own slitonont was born in 1841. Tn this ease too tho plaintifl in 
his oxamination admits Uhis deed of gift, and the net of the sopara- 
tion of the donco Brij Bhookun from his father Zalim Singh, tho 
donor receiving as his share the ostetes covered by the deod of gift, 
It is, therofure, cloar that the plaintifl’s claim as aginst these delon- 
dants is wholly untenable, and that his plait and appeal must both 
be dismissod with costs of both Courts payable with interest by tho 
plaintift to the defendants Nos. 7 and 8-—W. i. Vol VU, p. 602, 
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Cancores, LC, A= Phe 12th of Aprit, S68, 


Prosont: 


The [Lonorable J.P Nora and 1. dackson, feedges. 


Caso No. 2660 of 1868. 
Protay Naan Doss and othors, (Defondants,) Appellants 
HOPSUN 
Yur Courr ov Warns, (Plaintiff) Respondeut, 


Whore a Aekurruree lonao, ab a nominal rent, of apmall portion of anocnbeal properly 
wan granted for tong and faithful service to the Dawe of the family by the falhor 
without the concurrence of his infant childeon, the grant was held lo bo invalid andor 


* the Mitdkshant kav, 


Norman J.—his is an appeal from tho decision of the Addi- 
tional Judge of Bhagulpore, ho question is, whether under tho 
Mithila law, a Mohurmeree lease of LOO booghas of land, a very 
small portion of the ancestral estate, granted at a nominal rent ono 
pico per beegah asa reward for long sorvice, to tho Dewan of the 
tumily by tho father of tho infant plajntifls, who wero in existence 
at the time of the lease, but did not concur in tH, is invalid, 

The boxts of the Mitikshar& are doo strong te be gob aver: 
“Neither tho futher vor graudfathor is master of tho whole im- 
novabla estate, Tmmovabloe property may nol be consnmed even 
hy the father’s indulgence,” whieh passngos forbid ae pill of uimnoy- 
nhle property through faver, Chapter 1, Section i, page 2. 

Che decision of the Lower Court is correct, and tho appeal 
must be disinissed with costs. -N. W. Rep, Vol XE, po ab, 


Hold that asale hy a Uindoo of ancestral immovable property, 
when a levitimate sou of the vendor was living, and made without 
having first obtained the cousont of that son, was declared void as 


being contrary fo the Hindoo law —Mukoon Misser and atothor 
versus Kanyal Ojha, Agr B.D. Dee. for ISG) p. 27 Vide 
Morley’s Digest, New series. Vol. 1, p. 35, 

appeal from Zillah Goruelqisie, where dhe lay of Midsile is 
provalent, was decide on the Vy Jit ot the bow olver nf Lim Cont, andion the yew 


of tho hw on this Ltakon hy air We Maen ighton, vi44 Che tathor pr uieanipelante ta 
rave, well, mortys ero ake any other aliemition of his ammauvablen and bipeda, where 


a legitimate sou is living, withod his eoniuab.? (2 Maen Voine, HE Te hl) 





* ‘This cian, which wai an yy 
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Uawurra, IL C. A—The 12th of May, 1869, 
Present: 


Tho Honorable Sir Barnes Pocock AG Chief Justice, 
and the Tonorable I, A. Glover, Judge. 


Caso No. 479 of 1869, 
Llunopoor Naraty Sinai, (Plaintit}) Appellant, 
VENIUS 
Burr Nara Srvait and othors, (Defendants) Respondents, . 


A Ifindoo father has no power to aottle aneestial properly by conyeyance in hig life 
Lime or by a willdo take offoct after his death, without (he consont of all his sone 
living at the time, Whore such a aetilement is net assontad Lo by tho sons living: ab 
tha Lime, and anothoe son ia afterwards hora, no atubseytient assant of the former 
woutd bo binding an the latter, 


Peacouk C, E—it appems to mo thet, thero was no partition 





hy tho father in this caso, partition being the adjustment, of diverse 
rights regarding the whole by distributing thom on particular por- 
lions of tho aggregate.—Mildéshard on Inheritance, Chap. 1, Boo- 
tion i, pura 4 Uhis boing ancostral estato and governed by the 
Aitdksherd Liaw, the (wher had no power to sellle (ho proparty by 
conveyance in his life-time or by a will to take olfect aftor his 
death, lore, there was no adjustmont, All that was dono was 
agennb by tho fathor that all the property exeopt Amoora-poorn 
should bo divided into tivo 8 annas’ shires, ono 8 annas share to pro 
to tho sous then living born of tho (irst wile, and the other to. tho 
thon existing sons of the second wife. ‘Thero wis no adjushimont of 
the sharos of the sons of the respeetive wives, and no allotments 
word mao lo the wives, and no ovidence given to show tliat the 
wives had separato property. Th was nob a partition bul a settlo- 
mont by tho father, who had ne power to make it without the con- 
sont of all his sons who were thon living. Th appears that tho futher, 
in addition bo the life-ostate which was reserved Co hin in Amoorn 
poora, reserved to himsolf a control over tho whole property. ‘Pha 
oflech of this sobMomont was, as regis a sibsoqrently born son, 
very different from whab tho effect of a legal partition would have 
hoon ; for, if there had been a legal partition, the father would have 
taken a share, and each of the two wives would have Gikan w shave,t 





In partition wives are ontitlod fo phares it thoi husband's will: satipitiied: propotty, 
See Che Ghaplor on Partition it Part L 
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and on the death of the father, the plaintiff, as a sen born after 
partition, would have taken the whole of his tuthoa's share and the 
whole of his mother’s share, if bbere were uo daughtors,-. Sea Ser 
lion viof the Mitdkshard, 

Thore boing no evidence that the setdlementk made hy the 
father was assented fo by the sons before the birth of the plaintill, 
the pleintif’s right to his shave of the property attached, and no 
subsoquont assent of the sons to the sottlement after tho plaiatift’s 
birth would be binding on the plaintiff But even if assent ator 
the birth of the plaintiff! would havo been sulliciont, nothing appoars 
to have boon dono from which an assent could be inforred with the 
oxception of the referonco to arbitration on the 26th of November 
1857, Jam of opinion that the plaintiff! was not bound by that 
arrangement, ho not being a party to it, ad being undor age when 
it was made. 

The plaintiff is doclared to be entitled as one of the joint heirs 
of his father to an undivided one-sixth of tho estate and to posses- 
sion thereof, ‘ho appellant will recover from tho respondent Boer 
Narain tho costs of the appeal in tho Lower Appollato Court aud 
the costs of this Appeal.—W. R. Vol. XT, p. 480, 


Jancurra, HC, A.—Zhe 22nd of June, [8G5, 


Presont : 
Tho TLonorable ©. Stoor and W. Morgan, J dyes, 


Hegulur Appeal from a decision possed by the Sudye of 
Bhagulpore, dated the 9th of December, 1864, 


Kant Naan SINGH and others, (Plaintifls,) Appellants, 
VOPSUS 
Prem LAL Panpey and others, (Dofondants,) Respondents, 


A son, who from hin birth aequites a vealed inte ort ft Che ancestral onttte, may au bo 
obtain a dechocation thet aden by tis fathor without tho son'a conmond avo, aus apuitint 
him, void and ineporative to prs or to afluet any rights possessed by hime in the 
property; and also that property, still in the father’s hinds, is anoostial property, 
and cannot (herofore be alionatad by (he father aseyph under tho cirenmataneon 16 
wopnizer hy the Mitilishard Law as justitying altenation, and wilh tho conuent ol 


these whose edsont ix, by that Law, voyuinile. 





' 
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Ta suel a sail by axon against the father and several parchasera, Ue mere fack of excels 
of tho [uughasos being eoucermud only ina portion of the caso doen not render the 
anit opon to objection on thu ground of multifmiousness, 


The plaintiff Kishnadhue Singh, a person of full age, has, with 
his minor brothers, instituted this suit against thoir father and 
soveral other defondants, who have at various dimes, it is nllogod, 
purchased portions of ancestval property fram tho father, ‘Cha 
ohjoct of the suit is bo set aside theso purchases as illegal, by reason 
of the sales by the father having been made for causes whieh do 
nol, recording to the Mitdkshart Law, which governs this case, 
enable the futher alone to sell, 

Tho plaintiff asks by this plaint to obtain possession of the 
properly sold, and also that a prohibitory ordor may be made under 
Section 15 of Act VITLof 1859 in the plaintifl’s favor, regarding 
tho property still remaining in his father’s possession. 

Tho Judge has dismissed tho suit on two grounds +—~ 

Ist. ‘Thal such a suit for possession of ancestral proporly 
duving the father’s life-ime cannot bo maintained, 

Qnd. That tho Plaintiffs, having a mere contingent right, are 
not antitled to sue for en ordor declaring such right. 

From this decision tho plaintiff now appeals, 

Tho doeision of tho Ligh Court in tho enso of Mussummaut 
Pranputty Coonwar and obhors (23rd Mareh 1868,) upon which tho 
duadgo volios as showing that tho plaintiffs nro nol entitled to a 
declaratory order, docs not govern tho presant ease, 

‘Lt is there said Uhata porson laving a mere contingont right 
which may novor havo oxisteneo, cannot suo for a declaration of his 
right undor Section 15 of Act VIII of 1859, ‘The plaintil! there, 
according to tho judgment of the Court, sought fora doetaration of 
his own rights before he had acquired any, and firther sought to set 
aside a documont which had no legal foree or elect, and to restrain 
tho widow from injuring the ostule without showing avy grounds for 
tha injunction, 

The intorest of the son here is nota contingent interest. On 
the birth of ason, he acquires, by the Mitdcshard Law, a vested 
interest in the ancestral estate, and, on aldaining bis majority, he is 
even in certain contingencies, permitted by the letter of tho lay, and 
aceotding to a decision atso (see Stoke's Madras Wish Court Rep, 
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page 77,) to eall for a partition of tho ancestral estate, Tle possesses, 
What- 


therefore, something more han a mero contingent iatarost, 
ever niay bo the precise consiiuetion of the Seetion of the Code of 
Civil Procedure which fas been quoted, wo think that there ty no. 
thing cither in that Seetion or teany rate af Law to prohibit a son 
from maintaining a suit fora portion ab lenst oof Che oehel whiels is 
sought for here, Tho plaintitiy appear to usta have aright to ask 
from the Court that the sales by their father may ha declared, if 
they eu establish that by ovidence, to be, as agninst them, valid nud 
inoperative to pass or to affect any right possoxsud by them in the 
proporty sold. ‘They may further bo cutitled loa declaration, ress 
pecting tho properly still in tho father's hands, thab ik is anecstral 
property, and that it, therefore, cannot be alienated by the father 
excopt wider tho ciretmstancas recognized by the Mitéksharé Liaw 
as justifying alienttion, and with the consent of thoso whose consort 
is by that, Law requisite, 

Tho suit mast be renmuded fox trial—W, R. Vol UI, pago 102, 


Caccurrs, SOD, A-—The 19th of Sune, 1836, 


Mores DAL and Kantan Sinai, Appellants, 
VOTSUS 
ee Sinai, Seva RAM and Duiwenr Siyan, 





Murrin-ds 
Respondents, 

Avcoviling to the fuy as onrront in Bohar, the alionation by a findoo father of immoye 
able mneestrs) mopotty without tho consent of his song, exept on prov? ol nereunity, 
dn illegal, 

Tho respondents instituted the action, oul of which this appenl 
arose, in the Zillah Court of Ramghuy, against the appelhints, to ro- 
cover a fourth or a four anna share of mouzih Doobhea  parguunak 
Shehurgottec, which they alleged to bo their ancestral property. 
Tho plaint sob forth, that Dariao Siugh, tho grandfather of the 
plaintifls, Ind two wives, by the first of whom he had a son named 
Kunhaia Lal, the father of the plaintiffs; and hy tho second three 
sons, vic. Mundul Singh, Ramjeawn Jal, and Molin Lal Jn tho 
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year 1215, Diviao Singh gave to Kunhaia Lal, a portion of his 
proporly, among which was included that now sted for, and sepa- 
ratod him from the rest of his family, bo himsell residing with his 
sons by his second wife. Th 1216 Kamhaia Lal died, leaving, as 
his heirs, his sons tho plaintifts. After Uris Duriao Singh, without 
the consent of the plaintiffs, sold the ontire four ania sharo of 
mownh Doobheo (which was all that he ever possossod of it) to 
Motes Lal and Kalian Singh, and thus disposed of the portion 
of tho villaga which lo had already givon to their father Kunhaia 
hal. On tho purehasors attempting to get their names registered 
in the Colloclor’s offiec, the plaintill’s protested, bat were raferred 
to the civil Court. The shave of the village transferred to Kunhaia 
Lal was just what he would have been entitled to on the death of 
his fathor, and the plaintills as the representatives of Kanhain Lal 





“have a further claim to it under the luv of inheritance. ‘They no 


cordingly sie to set aside the salo of their portion of tho villago 
mado by Dutino Singh to the defendants, and lo obtain possession 
theraof, ‘Tho caso was referred to the Zillah Pundit, 

Tho Pundit considering tho facts stated in tho plaint to have beon 
proved, gave judginout on tho 4th Mobruary 1825, in favor of the plain. 
tiffs, ‘The pundit’s deeraa was afirmod on appeal to tho Zillah Judas. 

A special appeal waa thon admitted by the Provincial Court for 
tha division of Patna, and, on tho abolition of that Court, the case 
was bransforred to Lhe Sudder Dowanny Adawlal. 

By the Court, prosont Mr G, Stockwoll: 14 is proved that, 
Bukhtawur Singh died in 1219, and that his estate was uot divided 
moony his heirs until 1220; the allegation of the plainulfs, there- 
foro, that Kunhaia Gal obtained possession in L215, undor a pitt 
from his father Durtao Singh, falls to tho ground. bb romains to ha 
cousidered whether a Elindoa, in possession of ancestral real pra 
porty in Behar, having sons and grandsons, can, withoutk their can- 
soul, disposo of it, ov any part of it. ‘The opinion of the pundit. of 
this Court is against tho logality of such an alienation of ancestral 
proporty, winless in special cases of necessity. Considering, there- 
fore, the plaintifs ontitled, under the law of inhorilanee, bo tho pro- 
perty for which thoy sue, T would confirm tho decrees of the lower 
Courts; but with roferonce bo the important point of law involved, 
sond on tho caso for another voice.” 


Vou. fh 
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Mr, Roberison:—" 1h ig in the evidoues that the plain! Mittor- 
ject Singh protostod against tho salo of tho proporly now in dispute, 
at tho timo that it was seld to the dofendants Meteo Lat ad Katian 
Singh by Dusiao Singh, The plabuifls’ Inthor protested, when tho 
mailer was before the Collector, in connection with the cammuimtation 
of names in his register, ‘Tho present suit, however, wns instituted 
iu C282, that is the year after the sale of the last two aanay of the 
village, and thas the phuintifls appear to hive objected: all along to 
the alionation of the property. According to the opinions of tho 
Pandit. delivered in the caso of Copal Chand Pandey and arother 
versus Baloo Konwur Singh, page 24, Vol. V. of the Reports,* and 
in this caso, as also in the easo of Ram Gal 'owareo, anid Ram 
Tuwukkul Towiree versus the heirs of Chuttur Tewareo, given at 
page 6, Vol. If, Strange on Hindoo Law, the alionation of ancostral 
real property by a Tiudoo father, without a clear nacossity, or the 
consent of his sons, is Hegel according to the Mittkshardé and other 
authorities eurvent in Behar, concur with Mr, Stockwell” Judg- 
ment cecordingly. 


Remarks (by Sir W. Macnaghton) 


The opinion of the Pundit dolivered in this caso has not heen 
given at length, as it was precisely bo tha sama effect, as thags dali- 
vorodin the cases above cited. The Vyduasthds specify that the filhor 
cannot alionalo immovable ancosteal proporty without the consout of 
sous; but as the right of representation is admitted aa tie as tha 
groat grandson, the fact of tho plaintils boing (he grandsons of Durino 
Singh would mako no difference in tho result. Tho extont of the 
father’s power over real inherited property is oluboratoly dixeuasad 
in the caso of Bhuwanco Churn Banhoojea, Appollant (Vol. 1, 
page 202,)—Sel. 8. D, A. Rep, Vol. VE, p. 71. 
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CUarcurra, 8. D, A—Zhe 8rd of April 1820, 


GorauL Cuuyp Panpry and Bears Lan Panpuy, Appollants, 
VErSUS 
Banu Kunwur Sinan, Respondent, 


A, mado n grant, of part of his inherited roa! estate in Shahabad, to B. On B's dosth 
his graudons ©, and D, (living their father F,) succeeded. LB, (his fathor A, living.) 
sued 6, D, and 1, to #eb aside tho giant, as iHogal wuter the Hinds Taw, and to 
recover the estute gaantod under an assignment from A, Ruled, that W's suit is bare 


red by the quite possession of 2, C, and D, during a term exceeding 12 years. 

Pundit of tha Sudder Dowany Adawlat, explains gifts illegal under the Hindoo Law. 
A fathor may give am amall part, of the ancestral ostata, for a pioys purpose, without 
tho consont of sons, 


My, Loyeestor first howd this case, on the 80th of December, 
1829, He held as proved, the possession of appellants, during a 
period, longer than twelve years, under the gift of 21st of Aghan, 
1207, Any dowbt created hy the use of a wrong letter, in tho word 
hibah, was obviated by the words “have given’ in the deed ; and so 
also, was any suspicion as to the onumeration at tho foot, obviated by 
tho oxtract from the Register. Mar. Leycester proposed, therefore, 
to roverso the decision of the Court of appeal, and confirm that of 
tho Zillah Court: and that under tho grant, appellants should ro- 
covor ns Shikami Taluh-dars, with mosno profits and costs, 

Mr. Turnbull, tho next Judgo, who sat on tho case (on the 21st 
of January 1830,) doomed it nocessary to refer to the Pundit of the 
Court, this question, for solution undor the Uindoo Tw current in 
Shahabad. “A, gavo somo ancostral taud to Boa Brafmin On 
his death Bs heirs succeeded and held, One of A's sons, in his lifo- 
time, now challenges the legality of the gift. ls i or not valid 2” 

To this question, the Pundit Voidya Nauth Misra dolivered an 
elaborate roply: its substance was this: “Mather und sons had 
equal proporty in aneostral lands, Hence, there was that eomun- 
nity, which rondered the assent of tha sons to the father’s alionnion 
indisponsable. ‘The gift then, was valid or otherwise, according as 
auch ossentinl, oxished, or nol. According to texts of the Saint 
Nérada, vited in tho Milékshari and other works, a gift made, inder 
tho influence of fear, asa bribo, and in fourtoon other calogories, 
was void, ‘Tho assent avon of the saus could nol legalize such gifts, 


{ 
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On tho other hand, according to the toxts of Katydyane and another 
Saint [ Vyfise wos mount], which aro cod in the anime books, the 
gift of a small portion of land, for the sake of piety, ovon without 
tho assent of sons, was valid; and (ho king is anjoined, (0 compel nv 
son, to swwicndor any incousiderable properby, whieh lie decensed 
father, Qvhother sound or sick,) may have given, or promised, 
for asphitual object. ‘Tho Pandit thus ilustratod these pious pitts 
Ish. AO present for performing tidixpansalle cites iy honaar of an- 
costort. 2nd. A prosonl bo Priosty ofliginting at sacrifices and the 
like. 8rd. Pious and reverential gilts to Bhahmins, ~as Brahaaotea, 
Krishudvpana, Daddrgha,—in satistaetion of a vow-ay Viillé 
or alimont,—also gifts from affection towards Vishnu and opher divi- 
nities. Tho Pundit declared his opinion lo conform with tho Ali. 
tékshard, Virancitrodaya, Vyauahara Madhao, and V yauahire 
Koustubha, works current in Shahabad. 

My, ornbull agrocd with Mr. Leycester, that Appellants had 
hold moro than twelve years, and in this, Mr, Ross concurred, Ihe 
also concurred wilh Mr, Geycestor, that the claim of Respondont, 
was barred by preseription, Mr. Ross accordingly, made fina) the 
judgment proposed by Mr. Leyeostor; whereby, the decree of tho 
Court of Appoal was reversed,—tho claim of respoudont dismin- 
xed, —and tho estate, to Appelluits, ag Shikami Taluka, at ront 
of 755 rupees, awaided with profils and costsy-——-Sol, 8. 1, A. Rep. 
Vol. V. p, 24, 
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Cancurra, 8, D, Au—The 24dh of April 1858, 


Present : 
IL. 'T. Raikes, Esy., A. Seonco, Jisq., and 
J, 8. Torrens Lisq., Judges. 


Regular Appeal from @ decision of J. J. Ward, Judge of 
Cullack, dated the second of April 1859, afirming a ceoree of 
Buboo Tara Cuunt Vidyasugus, Principal Sudder Amecn of that 
District. 

Damoopor Monararror, (Plaintiff) Appellant, 
VEYSUS 
Birdo Mouararrur and others, (Defondants,) 
Respondents, 


This suit was instituted to declare a mortgage invalid on the 
ground that, by tho law of Mitalshard, the consont of the holy was 
essontial lo Uno transaction, and had not been signified, 


dudgment.— 


It would appear from the Judgo’s decision that ho hold it proved 
that tho first wortgngo had boon eroatad for tho purpose of paying 
off Govornmont rovontte, but this finding is not sufliciont to disposo 
of tho wholo matter involved in the issue before him. 

It may bo shown that tho ostensiblo purpose of tho loan was to 
pay off Government Revenue, bub to render such a loan binding up 
on thoso who had reversionary interests in tho property, it must also 
be satisfactorily proved Uhat such loan was ab tho timo absolutely 
necessary from failure of tho resources of tho estate itself, and was 
not raised through the caprice or extravagance of tho propricter. 
This point has not been dotermined by the dudge; wo thorofore 
romand the case for a proper docision Utercon—S, D. A. Doo. 
for 1858, p. 802, 
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Cancurra, SD, Aw The 80th of Marek 1859, 


Prosont: 


HT, Raikes and d. LL. Patlon, Esqrs., ddges and 
(i. Loch, Mise, Oficialing dudye. 


Oaso No. 326 of 1858. 
Sumo-suiaye Styait and others, (Vluintik) Appellants, 
WONSUS 
Cony Roy and others, (Defondants,) 
Respondents. 


Ry tho Mitdkshard law, alienation withont consont of heita boing unlawful but uncer 
nodossily, a tranufor by mortgage, made to clom off old dohta and pay for in ninanaga 
was hold Lo have heon mado unpor suilejont wm yont emasp, 


This case was atimitted to special appeal on the téth of 
May 1858, 
Sudgment.— 


Wo havo beon shown by the pleador of bho respondent, tho 
crodilor, hat this suit was brought by tho aons, on tho assumption 
thal tho father and anelos of the plaintilty had raised money hy 
mortgaging tho family proporty, and sqnandered the proceeds in 
ploastvo and debanehory, by whieh meant tho estute now eliimed 
had passed into the hands of tho eroditor. tn reply to this, the 
creditor shows that the mortgage, by foreelosiio of whieh ha now 
holds {ho ostate, was given by the father and uncles of (he plainditts, 
to clear off two other previous morgagos, bho (ime of whieh tnd 
been out, and subjected the mortgagors to the loss of Uo estate if 
foreclosed, and that tho monoy tas advanced waa also expounded in 
tho marriage oxpenses of n drughtor, 

Theso facks wero established to tho satistietion of the Courts 
below, and, in the opinion of those Courts, constilnted sueh neces. 
sitios as legalised the alionation without consent of het ander the 
Mitiksharé law, 

Tho point raisol in special appeal is the inaulliciency of tho 
ruses statcd to create such necossity as tho Mitékahant law recep 
nises, 
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With the finding of the lowor Court before us, that the causes 
stated do amount to tho necossily required, wo are only roquired to 
rogard thoso enuses as they appear on tho record. 

Doubtless, the encumbranco alcady burthening tho proporty, 
when tho prosont mortgage was exceuted, would have evontually 
necessitated a sale; and, thercforo, they wore primd fucie a noces- 
sity within tho law. Considoring, then, that Lho record docs con- 
tain sufliciont proof to justify the finding of the Courts below 
regarding the existence of such necessity as justified the solo, we 
soo no reason fo interfere with tho judgment, and dismiss this 
appoal—S, D, A. Dee, for 1859, p. 876. 


Cancurrs, 8. D, A—The 8th of June 1861, 


Present: 
GB, Trover, G, Lock, and C. Stoer Msqrs, Judges. 


Oase No. 348 of 1858. . 


Mussr. Junnuk Kissonim Koonwon, sister aud guardian of Banoo 
Kissna-Kinsonn NARAIN Stvau, minor, (Plaintifl,) Appellant, 
VOYEUS 
Banoo Rugitoo-nunduN Stnau and others, (Defendants) 
Respondents, 


Hold, that undor Uno law of Mitta as well av of the Mitdatud, a father i only joint 
ownor with his dons of ancostial estabe, and enn only exareive the power of ation 
tion in tho casa of a minor son existing ab tho fime, under ch eumstanees of lngul 
necessity, Told also, that tho debts contracted by plaintitt’s father aw uot shown to 
De of auch « nature ug to absolve the son fiom tho obligation to pay thon, 

Hold furthor that, with the oxcoption of five of tho males modo fi oxcontion of dea oes 
of Court, all tho remaining, males for the veyormd af whieh the prosent anit in brought 
wore not made under eireumstances showing any legal necessity for them, and: thay 
aro conaaquontly invalid under Hindoo law, Case dovided accordingly . balh partion 


under oitenmatances Lo bear thoir own costs, 


Suit laid at Co's, Rs, 9'7,500-6-8, 

Messrs. O. 8. Trevor and GQ. Lavk—Musat, Bei} Koouwar, 
patornal grandmother, and afier her demise Must. diumuck ls issoree 
Koonww, sister and guardian of Kissou-kissore Navain, plaintitl, 

oO } 
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suey Bhogwut-narun Singh, Tab party, Ramenaran Staph and \ 


Ragyhoo-mmdan Singh and Uhopurkash Narain Singh and others, 
2ud party, and variate: others, for the cancelment of eothain deed: 
of salo ilegally made and without warrant of luv, 
Maint’ alleges that Mohesh dla and Onme di were the 
aneostors of the differont parties before the Court, aud brothos and 
sons of Bhuwruthia dla, tho common ancestor ‘Phat halle at thet 
Dad amassed Igo property whilst living: together 5 Chat) Mohesh P 
Sha had an only gon, namod Lurdeo-narain Jha, who died childless ; 
that Onur Jha had one son, Kabul-kissore, wha stecarded Co the 
wholo estate; that Kebul-lcissore had three song, Moboudur-niain, 
Ram-narain and Lutehimea-narain, Mohondur-natain had) two sons, 
Bhugwut-narain, the father of plaintiff, and Ramanoograh Singh, 
That Ram-narain had two sons, Rughoo-nundin and flur-purkash, 
defendants in this case; and Datehmoo-narnin bad a son, Bishon 
purkash, defendant ; that bho Uhroo brothers lived toyothur tll 1238 ; 
that in 1289 or 1932 Lutelimee-narain seperated himaell from his 
brothers, and they divided all the property into three porta, and 
each took his share; that both Mohbondur-narain and Ram-narain 
still lived in commonselily, That in 12h) or 18dh, Mohondarnarain ‘ 
died Teaving his eldest son of age and his: youngest aominory that 
altor his donth in Ass 1242, Bhugwat-narain separated Tinsel from 
Ranwenarain Singh and retained possession of one-third stuae of Che 
property, partly on his own account and partly as paaidian af is 
minor brother, Ramanovgrah Singh ; that before Che sepanition af 
Bahoo Ram-narain Singh there wore lacs of Rupees and other article 
loft by his grandfather and fathor, which wero divided hetweon Baboor 
Ram-narain Singh end Bhagwat-narnin Singh, according to the 
former deed of partition ; Unit aftor tho separation, Bhizwat-narain, 
on aecount of there being no ona to tale enre of hin, born Co five 
oxtravagantly ; that on Rimanoogral artiving at his uinjority, and 
seeing Bhagwat-narain Singh Uving extravagantly, he separated 
himself from him in £269, and hold possoasion of his one-rixth ybare, 
and Bhugwut-narain hold his ono-sixth share of the ancestral pro- 
perty; thal at tho timo of the death of Mohondur-muain no debty 
wore duo from any ons, but he foft mach cash and other valuablos, and 
had an cstate also bringing in a large income, and the shary averning 
to plaintifl brought in at lost a net income of 30,000 Rupees; that 
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on Bhugwat-naren heeomiag evtravage, th wes good opportunity 
for Ranemuain Sigh, defendant, and other defendants, fo entangle 
him in diffientties and take his property; Chat for small sims of 
Money Ghey insGeated and cased bine fo exeento bonds for large 
mmiounty inthe mame of other individuals; that when these nomi- 
nal Mohajans obtained their decrees, they themselves began to 
purchase then; thatagain they insteated Bhugiwut-murrin to execute 
other bonds in their own names, lending him small sms of money, 
hut nob giving him any account of the same, and then caused him 
do execute bonds tor double, brelte, lowe and five times the amoung 
of the stims actully paid Co hit and obtained decreas ow the sane; 
that they also instigated other erediters to sue and obtain decrees 
for false debts; that then imny Mou 





hs were bronght ta 





silo aut fourlosn villuges: were sald on diferent dittes and yours, of 
which 9 villages of large valde wore quehased by Ram-naran, 
Rughoo-nunduan Siagh and others, second party defenduars, one by 


Pishon-purkash Siogh fi the name of Nursing Thakoor, his own 





servant and four by he othor defendants as is given ia sehodule 
below; Ghaf, morcover, they caused the sail Bhugwat-narain to 
execute many Deods of Sate for many villages of large values iu- 
surbing largo stums of monoy in theam, somo in the amos of tho 
defundanta of the second prrty, and some in the fiebitions names of 
theiv servants; that, in short, bobween 1257 and LOE all the ances: 
bral and paternal property of plaintil 
to strongthen their fraud and to seroon their evil acts, they have 





father was cigsipabedls thi 


prepared a deed of gift (Ala-nanul) of five villages i plaintitt's 
favor, alloging Glial ib was exeoutod in bia (plaints) favor hy his 
fathor al the eeremonivs performed shorlly after his birth, and have 
rogistered il, hoping thetchy that the claim of plaintiff? to his 
ancestral estate hy the reversal of the deeds of sale would not he 
made, That the present suit is iastitited consequently to establish 
the revorsionary right of tho minor plaintif® to Uke property alleged 
to Jiave been sold to the defendants hy the reversal of the Deods at 
Salo, as having been made by the minors father cantauy to the 
Jawa Mithila, witheuh any necessity, Dab merely to satisfy hig 





presout extravaganeies, and by tho ‘vancoluent of Che allesed Dood 
of Gift ba himself. 
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Vrom the deeiaion of the Principal Sudder Ameen, adverse to 
him, an appeal has now been preferred fo this Conrk by the plaiatil 
below. Uo, in his Appert-petition, calling ta qaestion the kiw af 
Mithila, as taid down by the Principal Sudder Ameen, submits that 
as to the power of alienation by a fathor with a minor son living, 
i is identical with the luv of the Mitdkshard, and that that power 
can only bo exercised within certain limitations, and under certain 
enetunstances nol present in tho ease before the conrt, and that, 
moreover, in the present ense, the purposes of tho xales were of 
an immoral nature not sanctioned by Tindoo Lay, that consoquen tly 
tho dearce of the Principal Suddor Anteen should be reversed, os - 
copt as to the reversal of the Deed of Gift to plaintiil and the sale 
of the dwelling houses, 

Pho issues raised on tho pleadings in tho suit, are +— 

Ist. lias a father, under the law of Mithila which prevaily in 
Virhoot, an absolute power to dispose of am aneaxtral property as 
ho plenses, notwithstanding that a son is living, or is only a joint. 
owner with his sons, and, thorofore, with a power of alionntion to 
bo exorcised, in the case of a son who has reachod his majority, 
only with his consont, and in tho caso of minor song, aa in this su 
only on a legal necessity arising ? 

2ud. Hf he has only a rextriclad power, wora tha dabte tor 
which the alionations took place of such a nature as under Hindvo 
faw, to rondor the property in which tho sons lave a vented in 
terest undor no circumstancos liable 4 ‘ 

Srd, Tf not of such a nature, was thoro any such real or apparent, 
nocessily for the sale as justified the vendor in salling, nod the 
vondeos in purchasing, properly nol rbyolutoly the property of the 
seller, but held by him, partly as his own and portly as brastee fur 
his minor son? ‘ 

Tn enses to which tho reports of this Court do not furnish any 
authority, woe are compelled to resort to Vyaoasthda of leaned Pun- 
dita, and it may be in some cases to evidenco of loen! custom, but 
if the roporis of the court furnish us with no anthorily, and also the 
reasoning, upon which the ralo laid dawn conclasivaly, is bused, 
we prefer being guided by it, and to leave tess weighty authorities ; 
at the same time we lament with the government pleader, that the 
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clue ulhorities in Mithila law havo not boon rendored avail: 
able, by being translated into Muglish, to Judges unlearned in the 
Sunseril language, and that we ave thus, many of us at least, unable 
from our own serutiny of the text to ascortain and vouch for the 
weetracy of the law ag laid down by our predocessors in the court ; 
1 tho present inslunce, however, such serutiny is the less necessary, 
ws the easo on which we intend lo reply, was decided by that great 
authority in [indoo Law, Mr. Colebrooke, and also by Mr. Fom- 
bello, and had the Vyaeusthds on whieh that judgment was founded 
been incorrect, they, subject as they were, to the serutiny of a pro- 
found Sanserit scholar, would undoubtedly not have been adopted. 

Tn the case of Sham Singh versus Musst, Umraotee,* which 
wa 'Tihoot case, governeé by the law of Mithila, the Pundits 
Vyavasthd accepted by tho court was to the effect that ‘aif a Hindoo 
possossing immovable ancestial properly, some time previous to his 
doath, expresses himsell in talking of his eldest sou, to the oflect that 
‘you will become solo proprictor on my death, and my younger son 
will be provided by you with a suitable maintenance,’ the gift cannot 
take place fiom the omission of tho word dda (donation ) in tha 
expression, which, both according to the shasters and the current 
practico of the country, is essontial to complete tho gift; further, 
supposing the dé (donation) lo have been expressed in the above 
sontonco, still the gift cannot be considered valid, because « father 
and sow possess an aqual right ia aeestral iamovahle property, 
consoquently the younger brothor’s right is osteblished, and the 
estate becomes joint property, the gift of which is log, and a vor. 
bal gift, under any circumstances, of immovable propotty, tailors 
supportod by a hebba-namah, ts invalid.” Tho authorities, aytocably 
to which the Vyauasthdé has been deliverod, are tho Vivada Rati. 
kara, tho Smriti Shamuchchaya, Vivdda Chandra, Viydda Chinti- 
mani and other works cument in Mithila. 

Now ib will be observed, that the particular case cited rofered 
lo gilts of the whole proporly, whereas in the present vaso wo live 
only the sale of a portion, bub uobwithstauding this difference, bho 
principle upon which the doctrine, as to tho former sob al circum: 
stances, is fownded, applics to bhe latter, and the illegality of both 
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* Vol. LL, page 74, Select Repurtiot Sudde Dowany Adalat. Ante, p. Ub 
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the counties governed by tie Mitiksdiad, poe ome equal cedit on 





ance tial mmoyable praperty 
Thi poneaple ob anment Hondo Jas appear seeortin ste the 


peecedent.ool Gay Cord ahove ented, tora in the hook ot Mithia 
as wells the McGds Tae 

Ou Che eeonud then of Che fandamental prow upie af ecucned: ftun 
doo Taw, Ube pumesple ot co owner dip of father and cou, und the 
preeadent of thi tom vbave ctled eolablodiny it we tease no due y 
tation on the thot tone in the present ease af findiee that tider the 
Jaw of Mithiht, a father is gomt owner with his sond of Tas anes sfral 
vofate, mid ean only excrete the power of alton ili in the etse of 
aominer son esisting al the bane, ast Che proeeebt ta tance, tales 
cheunstaness of tonal necessity, 

Hodis been attaurpted to be shown as hy the ev tlenco at wit 
nesses Chat the ox trivaaiees of the fatter of the anor Bhar wat 
invain Kam, were of Che natine of dissipations, Con whiedy wider 
Hindoo fay, as being reprint Co good merals, the sou woul andes 
no cheumstianees be tables that, Cherefore, en tlie pronnd: Che aale 
of the property in which the son tees a vested interest te ulead: lined 
wo ge tot sttistied with) evidence of thor nator’, all de gation 
Fonds) to estatvagines, Dat ul ex taivwagiice cube nat onned by ation 
pabon repuzanin to pood anocily tn the Eindee see ot Che tern, 
gad nothing bul fhe comwest and most odioabbe ssh aee ay te dee 
prrbeukar mabnte ef disaiypmion af the delitar, would qe tity ane 
giving a verdiets on Cie second isste in plamiils fever, and as ae 
evidence of ¢hat kind is before us, wa find for Che de fond ut Upon ut 

We proceed to (he consideration of tha thi eae On the 
park oof the plittifl, ty contended Ghat an the plant) eran 


father. death, no debts were dite by haan, bit le ded vonth bares 


Fe Nncent byw tneludtiog: Heda fin’ os tine teen wel aetardbot by oa tpn 
witter, Chines nest de methane itdiidaad cg tecricd net sachet ediedt fut with 
lanober. not wilh oinyle fone hampe bat with prongs, the amature Rema Les, (al 
mode yuriprtidence followin; an at oy doy look Capon en nye bya are cepted 
weal eeeoitary cobiion ob th aihtot propody, bat ue ladda ander og key dt 
revi ‘Phoe a een ca ron ge hor, be aipure cw ve ded antere Cie dee tithe’ 
shh fiance al en atlbgaiie yOu cat der tan ho is eve, a oaban conhine acter pa 
matic by He TG as the Das Ceca tenn paedatann ek tae bathe catate coco tice ble 
abet ne Chere the vale did tt tay be comgectnre Tliat pris ate Property an the uh ape 
wefaen tore se fhaterimedivitid worebe tty fed by Che preted ct orange 
mrontoot Ce parte a bGs ab amhiyebrads ten (he bhowdod spehtaed a CU, at 
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vstatos and possessed of considemblo realy money ; that, the yearly 
income of (he plaintiff! amounted Lo 30,000 Rupcos, a sum quite 
suliciont for all his wants; that, mofover, there wore no gieal core 
inontes in the family requiring large expandiure, and in petit of 
fact, the family expenditure amounted to not moro than 5 or 6,000 Ls. 
annually 5 bhal the sales for the reversal of which the present suit is 
hrougll, wera made without legal necessily, mercly ta raise money 
lo onablo the seller fo tdulge in an extravagant modo of living, or 
bo satisly bonds for which small considerations had heen given aud 
deerees upon thoso bonds, ‘I'he property sold being of a value far 
beyond the amount of the decices ; that granting even uf plaintill’ is 
unable to displace the sales which have taken placa in exceution of 
judicial deerees on the only growad on whieli a displacement would 
he legitimate, vfs, (he immord purpose of the loan patent on the 
free of the deerees, still the other sales are liable to reversal as 
being made without any neeessity, and nob only were Chey made ou 
the part of the vendor withouk any legal necessity under Hideo 
law, but they have been purchased on the part of tho purchaser 
without thal enquiry and caution with a view to secing that no 
breach of (rust was committed, which a party, deaing with a person 
iu tho position of tho plaintiff, a party a trusty with tho vostrietod 
right of salo, should havo usud,* thab considering tho position of tho 
father and that of the porson purchasing, rolations in most insiances 
to ouch other, tho latter, therefore, cognizant of all tho cieumsGunees 
of the family, it was incumbent on them ag laid down hy the Privy 
Connell in tho ease of Wanooman Persaud Pandey versis Mist. 
Babooce Mimraj Koonwaree, to prove tho fiefs, prestnnahly better 
known to him than do tho tafant hei, vis, those frets embodying 
the representation mide bo thot af the alleged receipt at dhe sale of 
ostibes, and of the motives which induced the purchaser, but nothing 
of this sort have the defondants athempled to prove, ‘That conse 
voption of the sale mado in the exeention of de 





quently with the ex 
orees, all the sules should be reversed as havin been niade without 


wtthority under Hindoo luv. 


The sates for the reversal of whieh the presont suit is brought, 





divide thoniselves into Uhieo classes, Ist, sales made by onder of court 


* Shonglall x. Anstey Do Gea, Micnaghton and Gordon, Vol 1, page 6b, 
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iu oxvcution of decrees, 2nd, sales made privatoly to satisfy decrees 
and bonds, and 8rd, sales mado simply iv order lo isu money for 
xome purposs or othor.  freodem on tho part of tho gon as firs 
rogards anoostral propoity from the obligation to diseliuige the 
father's debts wider Tindoo law, can bo suceossfally ploaded only hy 
a consideration of the invalid neéura of the dobts ineurvad. Now 
wo aro clearly of opinion, that tho plaintiil has boon tuneble to show 
that tho oxpunses for which thoso decreas wore prssul, word, looking 
to the decrees thomsolves, and wo cannot now look boyord these, 
immoral, and such as under [findoo law the gon would nob bo liable 
for; wo musl, thereforo, decline to intorfero with tho & salos, Now, 
25, 26, 27, 28 and 29, which havo taken placo by tho intorvention of 
the courts for debts, which, though caused by oxtravayance, ware 
suoh as a son would be liablo for, Tho remaining antes tall undor 
othor two classes; under tho Qud class of sales mado to sntiaty du- 
eroes and bond-debts fall Nos, 3~4-14- 16-18-22, and under tho third 
class fall the remaining sales, Nos. 1-2-5-6-7-8-9-10-L1-12-18-16-t7- 
10-20-21-28-24. Now in sales mado without the inlorvoution of a 
Court of Justico whon tho vendor is a trustes for others as woll as 
pmb owner; and the purchaser a stranger, such ptrchasor is, us von 
tended for by tho learned Advocate Qoneral, under an obligation ta 
onqutive and sou thal no broach of trust is, by the act of saly, lo him 
committed, when, moreover, the purchaser is nob a atvangor, but oa 
person knowing not only the position of tho vendor, but tho civaum- 
stances of tho family, Uto obligation is stronger upon thom of mating 
auch onquiry, and if the transaction, of whalovor nature it may he, 
bo afterwards called in question, the onze is clewly upon him of 
showing what Usoso facts wore which were represented to him, ax 
raising tho necessity, which was sufficient to justify ib in hit mind 
undor tho Jaw applicable to the caso, 

After an attontive analysis of all the evidonco placed bofore us 
by tho defondants, wo are unablo to say, that any such proof of a 
satisfactory naturo Nas been placod before us by thom in this onse, 
but the doctrine has beon openly adopted by thom that tho silos 
themselves prove their own necessity; wo think thal this doctrine 
is allogethor an erroneous one, and thal on the simplo failuia by 
thom to prove that thoy lad mado any enquiry ay to tho legal 
necossily of the sales in cithor class of casos undor considuration, 
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j this case might at onco be decided against them ; but on referring to 
the evidonce of the plaintiff, the naturo of all these transactions at 
onco becomes apparent, and also tho fact, that thoy wore all without 
excoplion entered into without any logal necessity, considorable 
aus in Lho aggregate wove paid over to tha debtor, for which bonds 
to « large amount were given and decrees have boon obtained on 
thoso bonds, and tho transaction scoms to havo been part of a ays- 

: tem ontored into by certain parties, including the principal defen- 

fr dant, to caso plaintiff's father of his ancestral property by supplying 

, his oxtravagances, ‘Iho oxistonce of a bond debt or a decree founded 
on, is neither of them, as a genoral rule, sufficient to warrant a 
private sale of proporty partly hold in trust. beyond the amount of 
the deeree or bond debl without the intervention of the court, and 
il follows a forliort, thal whero thovo are noithor decreas nor bond 
debts, the salo of trust property at all can, undor no circumstances, 
excopl those of strict logal necossily, be uphold by the court. 

Under this view of the case, we confirm the oder of tho lower 
court, revorsing tho snlo of the dwolling housos by plaintifl’s fathor, 
and algo tho Deed of Gift of the five villages allogad to have boen 
mada in his favor by his father also, and wo declare, reversing the 

} decision of tho Principal Sudder Ameon, that as far as concorns the 
righis in yevorsion of tho minor plaintiff before us, tho solos fiom 
Nos. 1 to 24 inclusive aro null and void: ag tho plaintiff's futhor is 
slill alive, plaintiff is not ontitled to possossion and will romain for 
the parties intorestod to determino amongst themselves, whather tho 
transaction entered into shall stand good for tho life-timo of Bhug. 
wutnarian, but with that determination the court has at present no 
concern. 

The court also dismiss so much of tho plaintif’s claim as rofors 
to the sale of tho five properties, 25 to 29, mado in oxecution of de- 
crocs of court. 

Under tho spocial circumstances of tho case cach party will 

: bear his own costs, 

Mx, ©. Steer—I concur in tho view takon by my colloaguos 
in this caso. —8. D, A. Dec, for 1861, p. 218. 
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Prosont: 


Sir dunes W. Colvilo, Sir Barnoy Peacuek, 
Nix Montagne, 1. Sinith, Sir Robart 2. Collier, and 
Sir Rrwronco Peel, 


On appeal from the Migh Court of Judicature at Kort Wil 
liam in Dlengal.® 


GQuapuarin DALE and another, versus Kawroo Laut and othors 5 
7 and 
Muppun TraKoor, verse KANtoo Lant, and olhurs. 


Ancoutral property which desvends ton father andor tho MilOsahwd law, i nat ox 
ompted fom lability to pry his debts hevause axon ty born to him, tiles the debt 
ia Meyal or has boon vontracted for an immoral purpose, in whiel: caso tho non may 
not bo wider any pious obligation to pay it. 

A. purehasor of joint,ancosteal proporty undor an oxesution i nob bound ta go back 
beyond Che deorea to ascertain whether the Qourt was right in giving tho duerod, 
my having givon it, in putting up tho proporty for anly in exoention. 


This ia a suit brought by Baboo Kantoo Lall, the son of 
Bhikharce Sall, and by Mussumut Doolaro Koonwaroe, on behatl 
of Mahaboor Porshad, tho minor son of Lalla: Bajrang Baliye, bho 
suid Kantoo Hall and Maliabeor Porshad boing grandavns of Moone 
shee Kunhye Dall, deconsod, aguinat a unmbor of difforent dofon- 
dants, who aro wholly unconnoctod with anol other, to reaover 
possession from them of corlain portions of land which halonged 
to tho ancostral ostriy, also to sob aside tho Dood of Sata oxeunted 
by tho two fathors, and lo recover possession af the whole proportyy-« 
not the partienlar sharos of the sons, oven if tho sons could ho 
said in acase liko the prosout to have had distineb and separate 
shares. ‘Tho Principal Sudder Amcon dismissod the suit. ‘The 
Tligh Court sob asido that docision and awarded te the plaintiil 
Kantoo Lall one-half of his father’s sharo, that ia, ono-ball of an 8 
anna share; but as to tho other plaintiff, Mahabeer Porslad, the 
minor son of Bujrung Sahye, they held that ho was not entitled 


* From the judgment of Komp and 1 Jaokam, JJ, in regular A In No, Had 
of 1867 and No, 41 of 1809, doeidud 10th April 1808-0 W2y Weng 
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to recover, inasmuch as he was not born at the timo when the dood 
of sule was executed. In respeet of thal portion of the decision 
ng appeal has leon preferred. : 

The property is situated in the Mihkild district, and is govoruad 
hy the Mithilé Jaw, which is very similar to the law administerotl 
wider the Mitdkshardé. With referenco to the Mitékshard upon 
this point, it may be woll to read from the 11th Moore's Privy Connoil 
cases, p. 89, a portion of the judgmont which was dolivored by 
Lord Wostbury in tho case of Approvier », Rama Subba Aiyan* 
before the Judicial Commitice. Ho says :—" According to the trae 
notion of an undivided family in Lindoo law, no individual memboy 
of thal fumily, whilst if remains undivided, can predicate of tho 
joint ond undivided property Chat he, that particular member, has 
a certain definite shave. No individual member of an undivided 
family coukl go to tho place af the reecipt af rant, and claim ta 
tako from tho collector or reeciver of the rents a certain defi- 
nila ahave, ‘Lhe proceeds of undivided property must bo brought, 
according to the theory of an undivided family, lo the connnon chest 
or purse, aud then devlt with according to tha modes of enjoymont 
of tho mombors of an undivided family. But when the membors 
of an undivided family agroo among thomsclves, with regard to a 
particular property,that itshall thenceforth be the aubjoct of owner. 
ship in coriein dofined shares, thon tho charactor of undivided 
proporty and joint onjoymont is takon away from tho subjocl-mattor 
so agreed to bo dealt with; and in the estate cach member has 
theneoforth a dofinito and cortain share, which bo may olaimn the 
right to receive and lo onjoy in sovoralty, although tho propurty 
itsulf has nol boen actually severed and divided.” 

It is probablo that on account of this case, and on account of 
a decision in tho Tigh Court, 12 Weekly Reporter, Full Bonch 
cases, p, 5, this suit was broughl, by Kantoo Lall and Mahabsor 
Persad, not for tho purpose of recovering thir respectivo shares, 
because they had no distinct or dofinite shares to recover, bub to 
recover the wholo property upon tho ground that tho sate by tho 
falthors was void, and that the whole proporly whieh the futhers 
had conveyed ought to be brought back again lo be joint proporty 
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* Kuthorland'’s Privy Connoil judgments, page 637, 
Vor, Ul, 10 
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foy the benefit of tho whole funily. Ul is quostionnble whother 
a KOR can, under the Miltkshart law, recover an undivided shave 
of anecatral property sold by his father (12 Weekly Reportar, Civil 
Rulings, 478), But it is umecossary to determing that question in 
tho prosent case, beens their Lordships ave of opinion tht, look- 
dug to tho eirenmalanees of this case, the plainti? was not entitled 
to recover any portion of tha estate as tegaida tho fiat two do- 
fondants. 

IL appears that tho deed of sale was exeeulod on tha 28th 
July 1856. Ab that timo a deerae had heon obtained against Bhi- 
khaveo Lath ab the anit of Byjnath Chuckorbutty, upon a bend 
oxocuted hy Bhikhavee in his favor, and an exeeution lad issaed 
agiuival him, upon which his “right and share” in tho dwelling- 
houso belonging to the family had been attached. 16 was thorafore 
nocess'y to raiso mouoy to pay the debt of Dhikbares Lall, the 
father, and to get rid of tho oxoeution, whatover the effect of it 
might ho. 

The proporty desconded from Kunbya hall, who died in the 
year 1250, Tho eldoat of tho two plaintiffs, Kantoo all was not 
born until L251, So that upon the death of Kunhya Tall, the 
property descended to Bhikharoo Tall and Bajrang Sahyo ay his 
two Kons, aud Lhey wero tho only persons interested in tho proparty 
ab that time. There can bo no doubt that if thoy had contracted 
adobt al that time, the property which dexcended ta them from 
their aucostor would have been liable to poy it, Bub ih is anid 
that they could uol soll tho property, beeauso in £261, hoforo thu 
dood of sno was oxccutod, Kantoo Lal was born, and, by ronson 
of his birth, under tho Afihild law, he had acquired an intorost 
in this proporty. ; 

Now it is important lo consider what was tho intorest which 
Kantoo Lall neqnired. Did he gain such an intorosh in this pro. 
porly as prevented it from being liablo te pay a debt which his 
father had contracted P If his father had died and had teft him 
as his heir, aid tho property had come into his hands, contd ho 
lave said that because this was ancestral proporty which descoudéd 
to bis father from his grandfather, it was not liable at all to pay 
his fathor’s debis? In the caso, which has beon referrod to in 
mgumenl, of Hunooman Porsaud Panday v Mussumut Babooeo 
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t Mumaj Koonwares (6 Moorc’s Indian Appeal Cases), Lord Justice 


Knight Bruco, who delivered the judgment of the Privy Council, says 
ab pago 421:—" Though an estate be ancestral, it may bo charged 
for some purposes against tho heir for the father’s debt by tho father, 
unloss tho debt was of such a naturo that ib was nob the duly of 
the ‘son to pay ib; tho discharge of it, oven though it affected ancestral 
vstnto, would still bo an act of pious duty in the son, By tho Hindoe 
law, tho freedom of tho son from the obligation to discharge tho 
{nthor’s debt has respect to the nature of tho debt and not to tho nature, 
+ of tho astato, whether ancestral or acquired by the creator of the 
debt.” ‘That is an authority to show that ancestral property which 
descends to a fathor under tho Mitéksharé law is nol exempted 
from liability to pay his debts heeauso a son is born to him, It 
would bo a pious duty, on tho part of the son to pay his fathor's 
debts, and ib being the pious duty of the son lo pay his father's 
debts, the ancostral property, in which the son as tho son of his 
father acquires an interest by birth, is liable to tha fabhor’s dolls, 
Tho rulo is, as slated by Lovd Justice Knight Bruce :— ‘Cha freo- 
dom of the son from the obligation to discharga the father’s doh 
: hag rospoch to the naturo of tho debi and not to tho nature of the 
j catate, whothor ancestral ov acquired by the eveator af tho,dobt + 
It is necessary, thorofore, to soo whab was tho nature of tho 
dobé for tho paymout of which it was necessary to raiso money by, 
tho sulo of the proporty in question, Tf the debt of tho father had 
hoon contracted for an immoral purposo, the son might not hs 
undor any pious obligation to pay ib; aud ho might possibly object 
to those ostrtes which had come to the father as aneostral property 
being made liable to the debt. ‘That was not the caso bore, 1h was . 
not shown that the bond upon which the decreo was obtained was 
givon for an immoral purpose; it was a bond givon apparently for 
an advance of monvy, upon which an action was brought, Tho 
bond had hoon substantiated in a Court of Justice ; thore was ng- 
thing to show that it was given for an immoral purpose ; and tho 
holder recovered a doereo upon ib, ‘There is no suggestion either 
that the bond or the decroo was oblainad bo-namoo for the bonofit 
of the father, or morely for the purposo of enabling the father ta 
sell tho family property and raise monocy for his own purpose, ‘Choro 
is nothing of tho sort suggested, md nothing proved, On the con 
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trary, it was proved Uhat the parehaae money’ for (he estate was 
paid into the bankers ef the fathers, aud wrudil was given to thet 
wilh the bankers for tho amount, aut that the maney was applied 
partly to pay off the deseo, partly to pay off a balaneo which 
was due from the fathers to (he bankers, aud partly fo pay 
Governmenk rovenne ; and then there was seme sinll portion of 
whieh the application was nel acconmlod for, Dut il is nob he. 
enuse (hore was a sntall portion which was not neeounted for, 
that tho sou has ae right to tue ent the bond fide purelinsor 
who gavo value for Uho ostate, and to recover possession of ib 
with mesne profits, ‘This he is endeavewring to do after the pure 
chasor has heon in possession for a poriad of ton years; for the 
purchase was complotod in 1856, pnd the suit was nab brought until 
4800, whon Uho son says thab tho vight of aetion avernod to tim 
upon his attaining bis majorily. Teyon if thore was no novossity ta 
raise tho wholo purchasa-money tho sale world wot be wholly void. 

Tt appears, thorefore, to their Lordships that the plaintifly are 
not entitled to seb asile the deed of suo; that the judgment of 
the Principal Suddor Amoon with regard to it was correeb jd Chiat 
the High Court wero mistaken in upaobling that decision, aud 
awarding to tho plaintil! one-fourth of the estato, as being ono-half 
of Uo shave of his fathor, 

Li-addition to tho enso in the Privy Conneil, thoro is a ease 
in tho Sudlor Court of Iussunmas Fina Kishores Moonen 
¥ Laghoo-nwnidwe Sing, reported in the ong Sudder decisions 
of L8GL; in which ib was held that it was uocossry for the son, in 
order to sob asido tho sale of property for the purporo of paying 
tho fathor's debts, to show that the debt was illegal ov contrautodt 
for an immoral purpose, ‘Tho passago is ab page 282, Lb is there 
said "Tho sales for tho reyorsal of which tho present suit is 
brought divido themselves into threo classes: final, suluy mado by 
order of Court in oxecution of docrces ; seeond, sales made privately 
to sntisly decrees and bonds; and third, sales mado simply in orden 
to raiso moucy for some purposo or guothor, [Froedom ou tha part 
of the son, as far as rogards ancestral property, from the obligution 
lo discharge the fithor’s debts under TLindoo Jaw can be sueeesstully 
ploaded only by a consideration of tho invalid nature of the debts 
incurred. Now we aro clearly of opinion that the plaintil! bas 
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oon unable to show tlint the oxponses for which those decrees wore 
passad wore, looking to the deorces thomselves (and wo cannot 
now look beyond these), immoral, and such as under Mindoo law 
tho sou would nob be linblo for.” 

It appenrs, therefore, to their Lordships thet the plaintifl cortnin. 
Jy is not ontitled to sob aside this deod, and if he wore so entitled, if is 
very doubbfal whethor he has only a particular shave in this properly 
of which he is ontitled Lo recover possession, Itis unnocessary, how- 
over, for thoir Lordships to decide anything with regard to that 
point, inasmuch as they hold that tho plaintiff is not ontitled Lo set 
aside the deed of sale. 

Tho second appeal is by Muddun Mohun Thakoor, lo is tho 
fourth defondaut in tho suit which was brought against him to ro- 
covor possossion of 5-anna share in mouzals Rajporo and Alli-nug- 
gw, &. Tb appears that Muddun Mohin ‘Chakoor purchased at a 
stle undor an oxceution of a decree against tho two fathers, To 
found that a suit had boon brought against the two fathors; that 
a Corr of Justice had given e decres against them in favor of 
a creditor; that tho Court had given an order for this particular 
property Lo bo pub up for sulo under the oxecution; and therefore 
is appears to thoir Lordships that ho was porfuctly justified, within 
tho principle of the cise which bas alrondy been voforred to, in Gth 
Moore’s Indian Appeal cases, in purchasing tho property, and pay- 
ing the purchase-monay bond fide for tho purchaso of tho estate, 
AL page 423 of tho report, Lord Justice Knight Bruce says »—" Tho 
powor of the manager for an infant hoir to chargo an estate not 
his own ia undor the Tindoo law aw linuted and qiatified power, 
It can only be oxercisad rightly in a caso of uced, or for the benefit 
of tho estate, Bub whore in the particular instineo the chargo is 
ono that a prudent owner would make in ordor to bonefit the ostate, 
the bod jide louder is not allectad by tho precedent mismanage- 
mont of tho estilo. ‘ho actiml prossuro on the estate, the dangor 
to bo averted, or the benofit to be conferred upon ib in tho particu. 
Jav instance, is the thing to be rogarded, But, of course, if that 
dlanger arises, or hed arison, fram any misconduch do whigh the 
londer is or has buen a party, ho eunot take advantage of his own 
wrong to support» ehargo in his own favor against tho hoi, pround- 
ed on a necessity which hiy wrong has helped to cause.” ‘Cho samo 
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rifle has heen appliod in the ease of aw purchaser of joiob ancostral 
property. A prmehaser inder an eseeution is surely not bound to 
go back beyond the deen to ascertain whother tho Court was 
right in giving the decioo, or, having given it, in putting up to 
property for sale under an excention upon it Tt hes nlieady beon 
shown that if (ho decree was wu propor one, the interest of the sons, 
ag well av tho imerest of the fithors, in Uho proporty, although. it 
was ancesti, wore diablo for the payment of the father's debts, 
Tho purchaser tundet that excention, ib appears to theiv Lordships, 
was nob bound to go further back than to seo that there was a 
dares against Lose two gentlomen ; that the proporty was proporly 
lipblo to satiny the decree, if the deaive had boon given properly 
against thom; aud having inquired into that, and having bond fide 
prchasod tho osiato under the oxecution, and bond fide paid a 
valuable consideration for the propotty, the plaintils are nob ontitled 
to come in and to dob aside all that has boon done under the doeiea 
mud oxcoution, and recover back the state from the dolandants, 
Tt appeas to then Lordships, thorofore, that the deeision.of tho 
Principal Saddor Amevn as togatds thas portion of tho enya was 
also correct, 

Under thesa chetmstances their Lordships will humbly recom 
mond Her Majosty that tho judgment of the Ligh Court, go far 
ay ib relates to the two portions of the ontatos pmehaged by the 
appellants in those two appeals, respectively bo reversed, and thi 
the decision of the Principal Sadder Ameen with vega to them 
ho aflinmed, and that the respondents do pay to the appollents ver 
poctively thew costs im the High Cont, and thoir costs of those 
appeals-—S, We it. Vol. XXL P.O. p. 66, 


Assuming that an alienation by a febhor who ab tho time of 
seh alienation was a membor of a [indoo fumily living in commen 
salily, may be questioned by a son, 1b will have lo be seen whether 
the aliouahon was mado for purposes whielr justifies th—oor 
Ahmad vy. Lulla Persad—N. W. Rop, Vol. TL, p, 189 


Maro production of decree will not establish tho proprioty andl 
necessily of a sulo of ancestral property, hore should be evidence 
of the nature of the debts on which such decroes originated.- dtecates 
Stagh v. Lamjeot,—Lbid, p. 50, 
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To justify aliondtion of ancostral proporty,'n lognl neoossity for 
the salo must bd strictly proved’ to havo existed, and such nocossity 
counot bo inforrod fom-~the habits and gonoral character of tho 
voudor.—Mitragit Singh and others, v. Raghw-banst Singh and 
athors.—B, L. Rop, Vol, VIII, Ap. p, 6. “ 


Whore tho Court has oxpressly found the existence of dobta and 
that tho solo of ancestral proporty was a bond fide ono, the oirowm- 
atance that thero was no actual prossuro at the time in tho shape of * 
sults by tho croditors for the rocovory of their dobts, is not of itself 
sufficiont to invalidato tho alionation, 


A. salo of sucestral property moroly for tho purpose of procuting 
funds for the puveliaso.of other proporty formerly bolonging to tho 
family, cannot of itsolf be considored a selo for any of the necossary 
purposes sanotionod by law.—Kathur Singh and othos v, Roop 
Singh and othors.—N, W, Rop. Vol. IT, p. & 


A mortgage acquiring by oporation of law tho posscasion of an 
ostate mortgaged by a Iindoo father, without tho son’s consent, is 
bound to inquire whothor tho dobt, on account of which the mort» 
gogo is given, is logally a nocessary ono or nob; othorwiso it will not 
avail him that tho Court hag, on his application, declarod the mort- 
gage foroclosod, or conditional anlo rondored absolute. Purmanund 
v. Mussunvmat Orunba Koer,—S. W, Rop, for 1864, p, 148, 


“Whero ancostral proporty is to bo sold or mortgaged, all that 
a purchasor (or morigagoo) has Lo do is to goo Uhal thoro is aufficiont 
pressure upon tho ostato to render tho transfor nocossary. ‘Iho fact 
of thero being a deorec, an allachmont, and proclamation for aalo is 
auflicient pressure.—Sooray Koer v, Nuokchedee Laul.—S, W. Rop. 
Vol, IV, 0, RB. p. 72, . 

Whoro a mortgago lad beon offected by a Tindoo father ina 
district govornod by tho Mitéksharé law, for tho purposo of saving 
tho estate from salo for arreara- of rovonuo, hold, on the precedent 
of tho onso of ILumooman Porsad Panday, Privy Council Reports, 
Vol. VI, p. 393, that, as the mortgagoo appeared Lo havo acted in 
good faith and .had lont tho money to provent a former mortgage 
from boing foroclosod, his moitgago was a good and valid ono, It 


js a mistake to aupposo that the dicta in tho caso of ILumooman 











__ Persad Panday ouly ‘apply to alionations offedted by gardiana of 
“yninora, ‘hey lay down the gonardl principles by which -the courts 
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avo to bo guided in doaling with anita in whiok'tt ig sought to aot 
‘aaide alionations made by persons haying a limited or quatifled powey. 
ovor the oatatos thoy have alionated, 


Theso aro that tho powor of alionating can only bo oxereisod 
vightly in one of noad, or for the honelit of tho estate, bat where’ 
“tho charge is ono that a prudent ower woukl make in ordor o 
~ bonofit the ostate, the bond fide londoris not affectod by the preao« 
~, dant mismanagement of tho -eatate, Tho ackuel prasaurasou the 
estate, thd dangor to be averted, or tho benofit to bo conferred 
pon it in tho partioular instance, is go thing to bo regarded, If 
he Jondor inquires into the necessity for tho loan and acta honoally, 
ob fying’ himsolf that tho managor is aoting in the particular in 
‘slice for tho honoflt of tho estate, tho real existence of a sufflciont 
\oaaualty is not a condition precedent to tho validity of ‘ils chargo® 
6h tho ostate, nor ia ho bound to-sco to tho application of tlie n loy. 
Deotares Mohapattwr and others v, Damoodur Aohapattur and 
*othors."—8, D, A, Rop. for 1859, p, 1648,—Railos, Samuola, and. 
“Loo, Tudges, es 
Be 
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nouly. te allonntiona offaatod by guardions wt intnora, hoy ly dewn, ible ganas 
fidlhloa by whiah, the courte ava to bo gutdud, in dealing with aufta in vitoh t da 
HO fat anid alfountions mado by porsons having w Jmltod or qualifud power over. si 

Quota bdyehave allonated, oe "é 
‘Phiode ako thab—bho power of alfonation oan only bo oxoralaod rightly tn 6g ot”! 
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jor for the bonafit of tho vstato, bub, whore the ohargo iu ona that a prudent: ownar 
i take lif ordor to bonoflt tho ostnto, tho dond Ade londor Ja not albatod by tie 
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frodvdont mismonngemont of tho eatato, “ho nobuat proamura on tho watate, the dangarti 
O'-be nyorted, or tho bonofld to-be-conforrad upon iG in tho partloular inatango, J fi d 
2blilirg to'bo rogardoc, Tf the londor fnquires Into the noooasity for the loan atid ae 
“Honoatly, satlatying htmeolf thag tho manngoy da aottug dn the partionlay jnetinnos for bho 
oflb of tho oatato, tho ronal oxiatonca of a suiMofont noacusity ts nob w oondltlot” préiaas 
Gonb:to tho validity of lus charga on theostato, nov iv ha bound ta ago to the application, 
‘of tho monoy.—-Romarka by tho sald Gourd. 7 
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~ Carourta, SD. A—The 18th of May, 1861, 
‘ 7) Present: 
a? x °. GB. Trevor, G. Lock, and C. Stoor, Usqvi,, Jidgea, 


ay 


oy 


. "Gago No. 023-0f 1868, 


AMvERU? Musser, for Saran Misser, (Dofendaut,) Appollant, . 


versus’ 


', Dasee Persavp and Bauanny Laur, (Plaintiff) Respoudonts, 


’ No. 622 of 1858, 


B . oe 
Danrn Persaup and Butrakry Lavn, (Plaintiffs, Appellants, 
vernus ; 


AMHERUT Missne, for Sni-nam Missex and others, 
(Dofendants,) Respondents, 


-allold; on a quostion of tha necessity of the sale of Suecalral. property, rindor the Mitt, 


‘alin’ law, Ultat' the only proof of Neaoawity was tho reoital tna dynenamek ota 
debt of Ra, 1,000 tu'a aured-peeligee-dar, which was to be paid by platatita, it thoy: 
wiahad to compluto tho sale, aixd thot vondor failed to oxvonto tho convoymto, Hit 
the torms of this dood showed No auch prossing nogonsity of baymont on demand, 
Mula farthor that only 40 inuch of tho proporty should be aold as te suMeiont to, moot. 
ho olalm, and Unat whore tho whole of: tho ostate of a largor portion than absolutaly. 
Foqtifvod for Unte ptirposo fy gold, it must ho ahown hy tho purohasor to tho kablataa 





dono ithe ‘Coins, that the'money roquirod to pay olf tho claim coma not bo ralgadt 


othorwiso,: 


Plaintiffs stied to obtain possession of Mouzah Chute ‘Ajmeoreo, 
Porgiunah Chuk Pance, under a byna-nimak allogad to havo boon 
oxecuted by Mohun Missor, father of the dofondant, Sricram Misser, 
ov thd 8th’ August 1848, or 24th Sraban 1255-1. 8. Tho berms of 
that docd recited, thit Moliun Migsor had, on its execution, rocoivadt 
Ra. 1,000, and that ho agreed to complete tho salo to tho. pluintifts 
of Mowzah Ajmeoree in six months from that dato, for tho sum of 
Rs: 4,9005 that if Mohwn Missor failed to'oxccute tlid deod of kalo, 
tho ‘plaintiffs, after paying: Rs, 1,000, to a stu t-peshioa-can ancl 
doposititig the balance of Rs, -4,900 with & baukor’ in Moauiforpore, 
might ‘tako possession of the proporty, and tho byva-naninl should 


. Lo considered as a complote bill'of sale to thei, Plain tits ulogio, 


tliat they frequently wrote to Mohun Missor to comploto tho sule, 
and on his failing to comply with the terms ‘of tho. hynnsimirah, 
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they deposited Ls, 4,900 on 12th of Asmar 1256, and paid Ry, 1,000 
to tho zur-i-perlyoo-dur on 28ud idem, und that the vendor divd 
without taking tho money fram the banker with whom it was dos 
posited, and Uhoy uow suo for possession under tho byna-namal, 
‘tye appoals have been preferred, ove by tho defoudant on the 
motits, and the oller by plaintiffs objecting to xo much of tho prins 


cipal Sudder Ameon’s order as refuses Urem mesne profity, 
* te 


Judgment— 


It is not donied that under the Milékshard haw, a father is ine 
capable of solling aucestal property without the consent of his son 
then liviig, and as it is nowhero pleaded that the property in dis 
puto was the solf-ncquired property of Mohun Misser, we must con- 
sidar if as admitted by both parties to be ancestral. ‘fhe question, 
thovofore, for our dotormination is, whethor thore was ab the tine 
suoli prossing necessily oxialing sufficient lo authorise Mohn Missor 
to soll the ostate, Che only proof of the necessity is the recital in 
the byna-namali of the existence of a debt of Ra. 1,000 to 4 cortain 
vursisposhigoe-dar, which was to be paid by the pluintifiy if they 
wished ty completo the rile, and their vendor (uiled to axecnte the 
conveyance. ‘This vlebt cannot undor any cheumstances be fuoked 
on aga prossing necessity ; for whon tho bynanamubh was dra ap, 


, 10 innngdiate payment was demanded. hat document providud’ 


for tho completion of the sulo in six mouths, and thon Juft ib ab tle 
option of tho plaintily to pay tho purchaso-emovoy or nob; clearly 
indicating Lhereby, that the debt to the zur-i-poshgeo-dar was nob 
prossing demand. It may bo further observed, that even if there 
had been pressure for payment on the part of the zur-i-poshgeo-tduy, 
there was no necessity for selling tho estate, ‘Iho proprietor could, 
wo think, have casily raised thal sun on a mortgayo of tho pro- 
poly, and oven if ho had boen necessitated to mako a salo, ib was, 
wo think, unnecessary tu sell Unio wholo proporty, Ax a trustee, the 
fathor was Lound to do the best he could for tho property, and if 
tho salo of a portion were sufficient to mieot the claim, a portion of 
the estate only should have been sold, Bub it is urgod, thab oir- 
cumstances may arise which render the sale of the whole cxtute 
neevssury, though tho debt required lo be cleared off is comparativoly 
small, Wo think, however, thal the proper rule in all these caays, 


» 
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kooping at the samo tino in mind tho principles laid down by tho 
Privy Council in tlie dase of Munncoman Pershad Pandey is, that 
only so much of the property should bo sold ag is sufficient to moot 
the claim, and that whore tho whole of ther oslato or a largo por- 

» tion thaw absolutely roquirod for this purpose is sold, it must bo 
shown by tho purchasor to the satisfaction of the Court, that the 
coney required to pay off the claim could not be raised dtherwise, 
Ty tho presont case, ay there was evidently no necessity, wo hold 
the sale to bo invalid, and, rovorsing tho decision of the Principal 
Sudder Ameen, dismiss the plaintiffy’ suut, with costs, We also dismigs 
tho plaintiffs’ appoal with costs.—S, D; A. Doo, for 1861, p, 193, 


Whoro tt has been found that, as to cortain portion of tho cons 
sideration-mioney of a deed of swo of joint ancestral proporty, thore 
‘ was a logal necossity, it is a correct principle to uphold the deed as 
to thet portion of tho land which boars the samo proportion to tho 
ivholo quantity conveyed as the money borrowed for tho discharge 
of tho logal necessity bore to tho whole amount of tho considoration- 
monoy.—aja-ram Tewures v. Lutohnun Porshad, Be L, Rop 
vol, IV, A. G. pe 118; and S. W. Rep. vol. XIE, OB, p. 478. 





ee mA NIE OI OER I TR IIT 








| * Aooording Lo tho Mitéksharg, a fathor is not incompotont to roll 
i immovablo property acquired by himeclf, 


Landed proporly acquirod by a grandfathor and distributed by 
him amongst his song, does not by such gift bocome tho salfacquived 
property of tho sons go as to onablo thom lo disposo of it by gift 
or aalo withont tho consent, and to tho projudico, of the grandsons, 

» he sale by a father of ancostral immovable proporty without 
the concurronco of his sous is not necossarily void, though it may bo 
voided, uulesa tho purchasor can show that it was made, during a 
sonaon of distross, for the silo of the family, or for pious purposes, 
In Lhe absence of evidonca Lo tho contrary, it must bo assumed that 
the prico reooivad by tho father became a part of tho assols of the 
joint family; and, thorofore, if tho son socks tho aid of the Court 
to seb aside tho purchase, ha must do equity and offer fo repay the 
purchase-monoy, unloss ho can show that no part of such purehaso- 
monoy or tho produce ‘of it has over come Lo his hands,—-dlodun- 
gopaul Lhakvor and others y. Lam-budheh Pandey and other 
8. W. Rep. Vol. V1, p. 7h 
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Prosont: 
ho Tonoiahle Si Barnes Ponewok, A. Chia/ Jaatlee, ancl 
tho Wouoallo L. 8, dackaou, J 1. Phear, AQ * 
Maepherson, anid Dwarka Nawth 
Mittor, /dyeos. 


Manuoo Dyan Sivan, (Plaintiff) Appellant, 
versie 
Conpun Stan and others, (Defondanta,) Reapauidouts, 


Under tho Mitdlehod Yew, a gon it ontitled te recover from a yi ehinaon from hdd 
fabhor steosteal proparty Layraperly suld by Che father, and ia the almonce of yraof 
vf oltoumalances whieh would give tho prrelase an equitable ught to compel a 
fuftind fom the aun, Ute Inttur would ln anblited to regavar withuul rofmding any 
gut of tho piuclinas-monoy, 

But if ib in proved that (ho 0 Ket Ue henoltt of ia slave of tho pureliaso. -UNONDY, the 
Bon must rotund hia shots of tli panehaxg inoney before ho orn recover hid sara of 
tho propeity puld. Ant yee the pnrelaw monry has boon appliod ta pay ofl na 
valid incumbranea on the. entate, the aight of Who son to recover will be anbjoob, 
to that of tho punehaen to yt lie Hee place of the inomnbranwor, 


» xpplication of Uta purelinagmousy Hes op the 







Cho anny ln mek wien to prove 
yn oliasar, 


or This caso wi voferiad to the Munch on the ded of Dogom- 
bor 1807, by Komp and Glover Judges, 

Tho Judgment af tho Jall Bongh waa doliverad as follows ewe 

Peacook, GC. J—'ho qnostion upon which tho opinion of tho 
Pull Bonch is aaikod is, whether undor the Milékahmd Law a son, 
who rocovers his nucostial oslalo from a purchaser fiom tho father 
upon proof thal there waa no such noconsity as would legalizo tho 
wale, aud that ho never acquicsced in the aliountion, is Bovind fp | 
oquity to rofand tho purchago-monoy boforo roasiving possassioniot ” i 
the alienated proporty, 

‘Choro can ke no doubt that, although tho word “recovore,” is 
used in this quostion, tho meaning is whethor undor tho cirenm: 
stancos slated, a sou ig antillod to recavor oxcopt upon condition of 
refunding the purchase-money, Assuming that to bo Uo question, 
T think tho answor should bo that in tho absouve of proof of chown 
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stances which would givo tho purchagor an equitable ifgti. to com- 
pol g rofund from the son, the latter would bo entitled to recovor 
without refunding the purchaso-money or any part of it, Wo ox- 
pross no opinion as to whothor ho woukt bo antitlod to xecavor tho 
wholo oy only his sharo of the ostato, 

Having answored the quostion propounded, I think wo sngt to 
add that if it is proved to tho satisfaction of tho Court that the 
purchaso-mouoy was carriod to tho assots of the joint ostate, and 
that the son had tho bonefit of his shaio of it, he could not rocoyor 
his share of tho ostato without refunding his shme of the purchase~ 
money. So if it should bo proved that the salo was effectod for the 
purposo of paying off a valid incumbrance on tho estate which was 
binding upon tho son, and tho ptichase-mouey was applicd in free- 
ing the ostato from tho incumbranco, the purchaser would be on- 
titled to stand in tho place of the incumbinncor, notwithstanding 
tho ciicumstance might bo such that tho incumbrancor conld not 
havo compellod tho immediate discharge of it; and the deeroe for 
tho reoovory by tho son of tho ancestral proporty, or of hig share 
of il, ag the caso might be, would bo good, but should bo subjost to 
tho right of tho purchagor to stand in the placo of the inoumbrancer, 


It appoars to mo, howovor, that tho ones lios upon the dofond- ” 


ant to show that tho purchase-moncy was so applied, I do hob 
concur with the degision which has boon roforved to fiom 6 Woekly 
Roportor, pago 71, in which it is said that “in the absenco of ovi- 
donco to the contrary it must bo assumed that tho prico recoived 
hy tho fathor became a part of tho assots of the joint family.” If 
tho fathor was not ontitled to raise tho monoy hy salo of tho astato, 
and tho son is entitled to set asido Lhat aalo, tho onze is on tho'por- 
son who contends that tho son is bound to refund the purchase-monoy 
before he can recover the estate, to show that tho son had the bano- 
fit of his sharo of that purchaso-monoy, If il should appear that 
ho consented to tako the bonofit of tho purehaso-monoy with a 
knowlodgo of the facts, it would bo ovidonco of his asquiosconco 
in tho salo, 

T think tho caso must go back with this answo. to the Division 
Bonch which reforred the question to us, in order that tho cago may 
bo finally delounined upon tho morits hy that Bonch,—W, 1. Vol, 
IX, pago 611, 
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eld, that in a suit brought by a Uindd aon, for hitunall ancl 
re on bobalf of threa infant lirethors, to aot aside a solu of cortuitt 
ancestral Janda, whieh had buen mado by his father wibhoul lis son's 
concurrence, tha oet of proving that tho payment of tha debts, 
on account of which tho property waa sold, was nob & common family 
necessily, was priperly laid by the Districkh Judyo upon the plain 
i —DBabdji Sukhaji v. Ram Shot Lundu Sheb wud Slikhojh Shiviji. 
Bonb. IL G. Rep, Vol. 1, p. 23 


Ln a suit lo recover possession of corlain ancestral fielda sold, 
during the absonco of tho defendant, who was uniled in inturent, 
~by his father, lo tho plaintiff, in consideration of the money ad- 
vanced by her, out of her Stvi-dhun, for the purpose of building the 
family houso, of which the defendant possessed Iimyelf after bis 
fathor’s death: feltt that tho defondant, by vetuining posvossion 
of tho hougso, ratifivd the acl of his father, aud elected to tako 
the houso in lick of the ancestial fiolds, tho aula of whieh was do» 
elavad Lo bo valid, aud possession tharcof given to tho plaintit— 
Gunga Bai Kom Nad dyan Bhatt Datdy ve Baarnedsjt Abdyji Detar, 
Bomb, LU, Rep, Vol. 0, p. 18, 


‘ancumns, UL Ch Avvaite 20h, 1878, 


Beforo Mr, Justica Pheay and Ma, Justico Ainslio. 


Raya RAM NARAIN Bina (Piwintith) 
Verats 
Paxrus Sincut and others ( Defortdants. )* 
Whore, ino put of Uho cumiy Uo gonoral Inw of whioh fs tho ANUtkehat, 6 onetor 
oxlats, With regi to miwoatyal immovoable proporty, baat it is not prrbible among 
the mumbors of tho Joint family, but dosoonds fom the fathor lo lita oldest soity 


tho father cannot aliounto auch proporty without the conoutrones of his son, unlons 
such allonation ix justified by family nocossity. 


This was aguil for khds possession of Ruttunporo and othor 
mouzns in Pergunna Cundhore, aftor sotting aside a bond, a lebtor 
of"assignmont, and a polla for a Lorm of olovan yoars, oxceuted hy 


* Regular Appeal, No. 40 of 1872, hom a decroo of tho Judge of Bhaugulpure, 
dutod the 11th Qotobor 1873, 
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de 

Rajah Mohender Nath Singh, the fathor of tho plaintiff, on tho 
ground that the property in disputo was tho pncostral proporly of +, 
the plaintiff, that, according to the Mitélsharé Inw and tho custom 

of primogonitnre which was provajonl in the family, tho plaiutift’s 
father had no right to aliounle, and that, therefae, tho plaintf, as 
tho ellest son and born during life-time of his fathor, was entitled 

to recover possession, : 

Tho Subordinate Jndgo found that tho lease, bond, and letter of 
assignment formed parts of the samo transaction; that tho lease was 
& Zur-4-peshgee ono, but was not such o transfor of ancastral property 
by the futher, as, under the Mit&kshard law, would entitle the son 
to suo fur cancellation thereof, and that the loan under the vont 
was a bond fide transaction. Io held that the bond and Tease could 
not be interforod with. Ifo accordingly dismissed the plaintifi’s suit. 

Tho plaintiff appealed to the Lfigh Court. 

Tho judgment of the Court was doliverod by Phear, J, — 

With regard to the principal issue of frat in Uhis case, wo conour 
in tho finding of tho lowor Comt. Lt appears to us that the granting 
of the dierw pottu, and tho exocution of the bond, were but two steps 
in one transagiion by whieh the plaintifl’s fathat soured to the bond- 

*holdor at least tho repayment of the julurest stipulated for in the 
bon, hy means of tho rents rosorvod in tho ticoa lense, ey 

J therefore think, not only that tho original transaction was 
a Wansaction having tho character of 2 morlgags, a transaction whiah 
had for its purpose ab any rato to seeuro to tho bond-holdar tho pay- 
ment of tho intorest duo on bis bond, but also thal tho tiuea itself 
was a grant of a very bonofivial character to tho gumntve 5 #0 that tho 
grant, independently of its forming prrt of the mortgage transne- 
tion, would Lo an incuminanee upon the ostato, Tn obher words 
tho incumlianco effected by the assignment of the déec reut to 
socure tho paymont of tho interest on the bond was inciensed by 
roagon of tho inadequacy of that ronb, With this view of the frets 
of the caso, ib remains to bo considered whether the plaintiff bad 
aright to ask for possession and enjoyment of tho propaty frea of 
those inctunbrances which his father ld pat upon it 

‘Nhus we come to the quostion whetha the fathor held and 
enjoyed the property with tho incidental power of nhenaling ov 
incumboring ib as againal his suecossois, 


bay 
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Lt is porhaps somewhat wiforttnais that no isso of fact was 
distinatly raised fn the Cant holow for the propose of nace taining 
the nature of tho father's propriotary right iu tlia proporty. Bub 
wo havo it asserted in the plaint, cd not coutradiobed ly, the da. 
fondeuta, that the proporty in question had deseended lo the plain- 
Uifl'a father from hia tithe fb was thorefore in the hands of tho 
plaintiff's fathor au ancestral property as distinguished from a solf 
acynivod property 3 and ita incidents and the rules whieh would 
govorn its descent, would thorefora bo thoaa prosmibed by tha pana. 
ral law of tho land in that part of tha conizy, namely, by the 
Mitdkshud law, excopling so far ag that might bo controlled or 
overridden by the operation of an cstablishod custom or other 
special authotily, And in tho absence of any such oxeoptional 
disturbing force, T need hardly say that one of tho incidents of an- 
costral property in tho hands of tho father (na T have jnat obaorvedt 
this proporty was) would bo that ho would havo no powor of alionn- 
tion or of incumboring as against any members of the family who + 
woro joint with him in respect of his proporty. Mp 

Now, admittadly, tho present plaintifl was born during tho 
lifo-timo of his father and whilo tho father had this proporly ; and, 
thorefore, by tho Milékshad law, if i oporatod uncontrolled, tho 
platutif’ immediately heeamo joined with hia fathoy aa rogarda right 
to his ancostral property, and any alionation ov incumbranea whieh 
tho fnthor ab any timo should mako without his concurranco woul 
bo void aa against him, wnloss it was justifiod by funtly noaoraity. 

In this way I think wo havo roachod o point in the enao, ab 
which wo muat onquiro whother thoro lag beon any oatabliahad 
custom or any other established authority proved such as had the 
cffoct of overriding tho gonoral law, tho Mitékshod Jaw, which 
othorwise would govorn tho incidents and dexconts of this property: 


' 


Somo such custom or authority has boon mado out lo a cofbalit. wae 


oxtont, or rather wo must take it thal thoro is in this onsd géthnéd 
thing of tho kind activo, Tor tho plaintift in his plaint assorta 
that this proporty is impartiblo amongst the mombors of tho joint 
family, and descends from tho hands of tho fathor to those of the 
oldost son, if he has sons, and so on: in othor words that it iy nob 
in any form divided or dishibulod amongst tho mombeis of the 
Joint family, The dofondaut does not dony this, and condeuontly 
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wo: must tako that as o fuel in the caso. If thon the custom or 
autlorily lias this effect, aud go far contrals the genornl law, but 
docs nol go furthor, there must still romain tho other incidonts, one 
amongst othos is thet the holder af the property cannot alienate 
nny portion of it, oxcepting for a fumily nocossily, without tho con- 
sant of all the mombers of the joint family. Tt seoms to mo that 
in aniving ab this position, wo havo the authority of tho Privy 
Council expressed in soveral judgmonts; in particular it is expressed 
in tho judgmont in tho case of Sree Rajuk Yuunnula Venkaya- 
mak v. Sree Rujah Yuunmale Boockia Vunkondura.*® Another 
caso, in which the lilo doctiino has becn lately enunciated by a judg. 
ment of this court, is Mukurunt Iiva-nath Koer vy. Buboo Ram~- 
nurayan Sing. | 


UW appenis to me thon, on tho feels with which we havo to deal, 
that wo must bake tho property which is the subject of suit to have 
been aucestral propaty, which descondod wilh tho joint family in 
tho oulinay way, suhjoot to tho efloct of an ostablished custom in 
rogiad to ils partibility amongyl the existing join’ mombers of tho 
fumily; and in this view of tho fuots it is evidont that the fathor 
had no powor against his sou, who was unquestionably joint with 
liith as regards this proporty, to alionato or incumbor the estate, 
oxcopting upon a justification of n fumily nocossily, No such 
ground justifying tho futher’s deeds of 21st and 22nd Asay (13th and 
Llth July) las boon oven attempted to bo proved. 

Tha rostull lo my inind is thet the plaintifl is ontitlod to havo 
it declared that the to deeds, the dice polld and tho bond al tho 
Slab and Rnd of Asay had the eftel of placing au incumbrance on, 
tho estate, and that tho plaintiff was ontitled to havo possession of 
tho property at bhe timo of his father’s death fice from thet incum. 
biance, ‘Tho plaintil? must have his costs in bobh the couls—A ps 
peal dlowed—3. Ta, Rep, vol. XI, p. 397, 


* 19 Moor, L A, 993 
FOBT L G, 18 512 Moon LA, 623, 
Vou i 1 
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Aara, 8..D, Am—The 80th of Junuary, 1862, 


Prosent: 
MM. R. Gubbina, Ey, and A. Ross, Ua, Judyos, 


Cave No. 147 of 1861, 


‘CIRBEXNEE Dooury and others, (Plointitls,) Appollauts, 
versus 
Jurra Siunkor, and Ram Kutta his wile, 
(Dofendants,) Respondents. 


Volt, following Ubo rogorded opinion of tho Hintoo Gaw Onluvy, Uiat a father, who 
aflor dividing his popoity among the sous by & thab mantago, retaining a mala. 
tonanca for Itimsolf, aflorwarda rcmarrion and agyniton fiesh propurty, oxcoading Iris 
formor propaly it value, is compotont Lo transfor Uho property Uhue rematuing and 
noquirad, to Iu govond wife, provided that i is donc for the Denqtt of the tveno dy tho 


acoond marriage, 


TMBEYNER and others, plaintiflk, avo sony and grandsons by a 
firsh marringo of Jutta Shunkur, tho first defondant, and tho sveond 
dofendant, Ram Kullov, is Jutta Shunkur'y wife by a accoml mare 
ago, Julta Shunkw has transferred to Ram Kulloo cousidorable 
proporty belonging to him; and his isuuo by tho fist mavriaga cour 
deat lia right to do so, aud suo to sob Lho transfor axide, 

It appoars that boforo contracting the socond marriago, Sutin 
Shunkur divided his properly among his bo sous hy his first mars 
riago, rolaining & moderne sharo for his own wie. After so doiug, 
ho married Ram Tullos, and has had o son by her; and plaintitts, 
appellants, represont that tho property which ho hag now Wansforved 
to her, comprising tho resorved sharo of his former astute, and othor 
property since acquired by him, oxcoods that whieh by tho formar 
division is assigned to them. 

Tho transfer to Ram Kullco was mado in this mannor, Rain 
Kullee sued hor husband, and he confessed judgment; and subsy 
quont thereto, tho son by tho second marriage was born, 

“Tho Moonsiff who first decided tho cuso, passed a duvinion ia 
favor of plaintiffs, based on an opinion given hy tha Lindoo Law 
OMeor, that tho fathor could not thus alienate tho proporly in fiver 
of his socond wifo, to tho injury of his sons by the fist mainge, 


& 


uh 
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+ 
On appoal to tho Principal Sudder Ameon, it was urged by the 
defendants, that the transfor had been made for the benoit of tho 
issuo oxpectad by the second marringo, which issuo had actually 
resulted, ® son boing born and alivo whon the plaintiffs commoneed 
their action. ho Principal Sudder Amoon thon consulicd the 
JUindoo Law Oficor again, enquiring whother tho wansfer, if mado 
for the bonofit of tho issue by the second marriago, wore Jawful ox 
not? which question tho ILindoo Law Officer answored in tho af- 
firmative: and thoroupon the Principal Sudder Ameon roversed tho 
Moonsiff’s decision, and decreed for the defendants, an : 
Plaintiffs now profor a special appeal on the ground, that there ’ 
existed no issue of tho socond marriago whon tho disputed transfor 
was mado; and furthor, that the decroe obtained by Ram Kullee, 
contained no specification that it was for tho bonefit of hor issue 


Judgment— 





We havo roferred tho quostion pub by tho Principal Sudder 
; Ameen to the Hindoo Law Officer, and wo find that it correctly rox 
[ presonts tho facts of tho case, And woe see no reason to quostion 
the correctness of the answer givon, or of the decision thoroon found~ 
ad. We attach little importance to the ohjections takon in spoctal 
: appoal, For at tho prosont timo, tho transferor, transforoo, and 
: thoir son, aro all alivos and if tho spoical appeal oxcoplions wore ad~ 
mitted, and tho transfer admitted undor the IZindoo Law, (as deala« 
rod in the second bywustha,) a now transfor could at onee bo mado, 
which would be oqually injurious to tho plaintifis, appellants, Wo 
accordingly affirm tho decision, and dismiss tho special appeal with 
costa.—Agra 5, D, A, Dee, for 1862, p. 71. 


noe reternrnenreermntcet 





92 PRECEDENTS OFF four 1 
Maonas, 8D A—The Oh of Juniury, [SOR , 


Javav Pansy, Speeial Appellant, 
PEPNUR 
JAKED Part, Special Respondent. 


Spocinl Appeal No. 121 of 1861, 


Tho plaintiff and defendants iu this caso are lrothors ‘The tor 


a ‘ 
mor sued for the reenvery of a thind share of that pat of the 


family-cslate which had beon reserved in 1812 a4 bho xbae of theh 
deceased futher on division taken place hetweon the father and the 
sons, Tho father himself died in the year 1857. 

Tho fig! Atndie yoleaded that the father had from motives 
vi aflecsion and gatilude tor kendnegs shown to lim ia hia decluing 
yous, bestowed lis shave npon the second defendant in the ye 
4818, and that tho fiat defondant is naw in possesion mn virtue ofa 
sale oxeculod by second defendant in 185%. ‘Pho sevonl defendant 
himsolf, iu a sopmate answer, acknowledged tha-tiith of this state 
monl. . 

Tho Distiich Moonsiff was of opinion that the gift ol hin shue 
hy the fathor to second defendant was illegal, and Up tha Uree 
rothors wore outilled to divide the share of theie decoated father 
into equal portions, Ho accordingly gavo judgmont for the plaiutiy 
with costs ;’and this decision was contiimed in appeal by the DOB, 
Ameon, 

‘Tho first defendant preferred a special appoal against this later 
judgmont, 

On the case coming on for hearing, it becamo apparent that the 
decision deponded on a point of Thadoo law which Jind been sufll. 
ciontly considered by the lower comnts, ‘tho follwing question was 
accoidingly propased to tho lav ofteers of the Sudder Cowl, 

“A, tho fathor of three sony, B,C, and 0, divides hiy property 
with Unem, reserving a shar bo himself Gan Ad aubsequoutly bes 
low tho share this reserved upon 3, to the esclusion of Gand 2 ¢ 
and after A’s death is 2B entitled bo the property thus bestowed 
upou him by the father, or ave Cand D also entitled to the shaves ¢ 

Yo this question Uho Pundits relummed the lollow ing quawee, 





: 
; 
3 
‘ 
: 





right to objoot theroto. “kh 

as 

For this ronson, B, referred to in the question, is, aftor thee 

domiso of A, ontitlod to the property bestowed upon him by A yn 
cd 


and Dare not ontitled to sharo in it, 


ie * Authority, 





Vijnaneswariyum Yajnavuleya says: ‘But effects which have 
beon given by a fathor or by the mother belong to him on what 
they were bestowed, 

The law officers having thus pronounced an opinion in favow 
of tho validity of the gift, by which tho sharo of tho father was 
conforrod upon tho socond dofendant, to tho exclusion of tho other 
brothers, the Suddor Court prococd to reverso the dociaién of tho 
lowor, Courts, and dismiss the claim of plaintiff with alll costs of 
suit,*—Mad, 8D, A, Doc, pp, 1 and 2, 


* Movenblas givon to a relation from affection, cannot be algi 
lnm Me, Murooul, v. Kulgundas,—Borr. Rop. Vol, I, p88 
orton’s Loading Cages, Part II, p. 816, 








> 


, Mavnas, 8. D, A—Zhe 24th of Oolober, 1800. 


Muttu-Manns, Spooial Appellant, 
versus 
Laxgiatr, Spocial Respondont, 


— 


’ 
1 


A. father is not compotont to alfaunto his immovable proporty, whether anceatrat or 
sebf-dequirad, to the mqyudice of Tele sone, eweopt uniter urgent necessity. 
* 






The suit has beon bought for rccovery of land assigned to 
plaintiff in 1882 hy Viaemuthu Reddi the father of the first and 


sean ye eene ~ os nee sm meen 


ai a tho Vyavaathds with thu wuthorttles aud eunotution relative te Ute above, fn 
a . is 
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third. Safahalgals and tho huaband of the sccond, the Distriot 
~Moonsiff disorodited tho ovidonce adduced by the plaintiff and dias 
-mnissod the suit, 

Tho B.S. gave a duerea for plaintiff, . 

. Judgment-—tho Court (present Strange and. Foerora) remark 
that: by Hindoo Jaw, tho fathor, Vira-muthu Roddi was not: compo« 
tont t6 alienate his immovablo proporty, whether aneastral ov saly 
acquired, to the prajudico of his song. ‘Tho fiat and third defend. 
genta and tho‘husbaud of the gocond defondant, ib may be gathered, 
“yore minors at the date of the aasignmant, 

om Such being tho caso, their father could only make the assign 
it “to the destruction of their rights under urgent necessity, and 
oh neoossity hag been shown, That thoy subsequontly con« 
to tho plaintiff enjoyment of the land undor a Litle adverse 
thet own. docs not-appgar. ‘ho occupation of Samigau during 
father’s lifo-time would disclose no such ttle to them, noithar 
d the subsequent occupation by thoir brother Kuppan, Bho ; 
try hag up to this day remained unchanged and tho public ovie 
oo of titlo ling thus continted in thomael yes, 


Tho Court are, tharefero, of opinion that tho pluintif's title is 
{nvalid ono, and in reversal of tho dovreo of tho P. 8, Ameon, 
Lye to dismiss the suit wilh costs,—Mad, 8, DA, Dao tor 
227, 228. Beo the fourth edition of Strange's Hlnlga 
*Mayno, Eag., p. 868, 


A Hindt having malo iasue cannot alienate any of the anodae ‘ 
proporty. . ‘Nondava-roya Gaunden », Toudovas “Voye Gaundany” 
8. D. Doo, 12th Fobruary 1859, p. 40.— Vide Lbid., Ps BOR. 9, 


“Under tho Benares Inw o man’s immovable propor 

leAcquired, ig not within his powor of disposal go abi 

tin ‘his life-time os to enable him to give ib to one BOI 

in oxolusion of tho roast, — Maher Sookh v, Bude 6. | NW, Rop, 
p. 108, : 
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Privy Councut.* 
Phe 25th, With, Wh, & 2th of June, 1862, 
Nana Nanatw Rao Appollait, and Hunee Punt 


Buao, Snow Newas Rao and Bunwonvr Rao 
Respondents. 


On appeal from the Sudder Dewanny Adawlut, North- West: 


Provinces, A gh 


By tho, Hindoo lew as administered in tho North-West Provincos, a Hindoo ‘has powar 
to mako-a testamentary disposition in tho naturo of a Will, ° 

A. diaputed Will, mado by.a Hindoo, disposing of sclé-acquired estate among hia family, 
established. 

Chargos of fraud, forgory and porjury having Leon mado by tho Reapondonta against 
the Appollant, the party who propounded tho Will, costa of the Courta in India, anc 
upon appeal to Zngland, wore, npon vovorsal of tho docreo of tho Sudde Court, or 
Aerod to bo pald hy the Respondents, 


Lory Kinaspown :— 

‘Tho quostion in tho original appoal in thia caso is as to tho 
gonuincnoss of an instrumont alleged by tho Appollant to bo the Will 
of Ram Chunder Punth, deceased, the fathor of the Appellant ‘and 
rospondents ; the Appollant biong tho oldest son, and tho Respondents 
tho'bwo youngor sons, of the allogod Tostator, ‘tho Zillah Court of 


Cuwnpore decided in favor of tho will, Tho Suddor Adardlut of tho - 


‘North-Wost Provincos yoversod that docision, but hold. that cortain 
proporty which tho Respondonts allogod to bo a part of thoir fthor’s 
ostato holongod-to tho Appellant, 

Against tho decision on this point, and againat a determination 
of the Court with respect to tho amount of tho alloged ostator’s 
property, with which tho Appellant is to bo charged, thero is o cross 

“appeal by the Respondonts, 

Ram Chunder Punth in his lifo-timo was Sooba-dii, an officer 
of rank and distinction, i in tho sorvico of the Mahka-rajuh, tho ca 
Petshwe, To had accumulated o largo proporty, and lad invosted 
somo part. of it, not vory considorable in proportion to bho whole, in 
the pureliaao of land 
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tha Ri iM Hon, “Tord Juatico Knight Bruce, tho Night Ton. Lard Justioo ‘Tuner, and 


tho Right Ion, Sir Haward Ryan, 
Assessors +-—~—Vho Wight Hon, Sir Lawrenco Pool, and tho Right Mon. Six James 


W, Colvilo, 
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Tle had two wives, thyey sons, aid ak toast ene daughter. Ue 
had a residoneo ab Hithoor, aod be had spade tats a Brahe 
low, ae ib was termed by one uf thy Respondents’ Commel, at 
Caunpore—at tho distawe of about Gn tniles from Aiea, 

There seems nothing ia this Wil whieh to ugliah notion 
would appear wirensonithle. ‘Che oldest son was te nidntain the maunk 
and position of the Camilys bo hid fasta whieh thee younger soi 
(Qvho Tit arrived ab Che ago oF manhood nnd appear hy the Will lo 
have wives) liad not, and tho provision seomy lo be suelo as a prue 
dont 'Testator might be supposed vory likely to moke whe way in 
olined to found a family. 

Tho ovidoneo in support of tho Will is singularly strong. 

We think tho ciroumstunees of tho cao aro xtrongly in favor 
of tho Wit Tb contains such o disposition of his property av ib was 
extremoly probablo that Uo ‘estalor should inake, aud extremely 
wulikoly that the Appellant should introduce into a forged instru 
mont, ‘ho ‘loatator was of groat ngo. Ifo had placed his oldest 
son in his place with rospoct to tho managomont of all his affvira 
in his lifa-timo, Wo might vory naturally dosiro to koop Logather 
in his fumily the woalth which ho had acquired by hia awu exertions, 
and to provont its disporsion by division amongst hia wong. Uta 
eldest aon had issuo, his othor sons had nono; and ho liad the ex. 
amplo of his mastor, tho Peishe, to follow, who had adoptal 
non and mado a Will in his favour, ‘Cho wituessox in fivonr of tho 
Will avo in gonoral less opon to oxception than is uayal in Thdian 
eases, and goo of thom onliroly unoxceplionnbloe, ‘ho Ziflas 
Judgo who has scon Vhom has come to an opinion in favem of the 
Will, and appears to doubt whethor tho opposition tu it is really 
tho spontanoous aot of tha Respondents, 

Thoir Lordships avo of opinion, that tho roasons assigned by 
tho Sudder Court for its judgmont aro quito unsatisfactory, ho 
viow which thoy tako of tho original appeal makos any consideration 
of tho cross-appoal unnocossary. Th must of course bo dismiased, 
Yhoy must humbly advico Tor Majosly to reverse the decree of tho 
Sudder Court on the original appoal, aud to rostore that af the 
Zillah Court; and considoring that the Respondents’ caso is founded 
on an allegation of fraud, perjury and forgery, whieh, in thoir Tard. 
ships’ opinion, faila, they think they cannot do justice wilhuut ad. 
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vising, that tho Respondents should be ordered to pay all the costs of ! 
tho suit in both the Courts below, and of both the appeals to Ilor 
Majosly.—Moore’s Indian Appouls, Vol. LX, pp. 96-99, 102, 103, 
122, and 128, 


Vudor the Mitéksharé Lay, a futher can dispose of his self- 
acquired property movable aud immoyabla, at his owa will, and he 
can, hy will, make an unoqual distribntion® of tho sama amongst 
his hoirs—Bawe Afisser futhor and guardian of Mubond Lall 
Afisser, minor, and othors (Defendants) Appellants, v. Rajah 
Bishen Porkash Narain Singh, Plaintiff.) Respondout.t—8. W. B, 
Vol. X, p. 287, . 


Privy Councu.--Lhe 1th May 1873, 


Present: 
Sir Jamoa W. Colvilo, Sir Barnos Peavock, Sir Montaguo 
1, Smith, Sir Robort P, Collior, and 
Sir Lawronco Peol, 


On Appeal from tho dTigh Court of Judicature ab Kort 
William in Bengal.t 


Ravalt Bisirun Prniasi: Nanatw Soxau, 
LOPSUS 
Baws Mtssen and others. 


Undor tho Mithila lay, dulf-nequired property can ho givon by its ownor at hin pleasure, 


Tho Mitikshud lew requiros the sons consonts bat the fact 
of tho gon’s boing in debt doos not incapacitate him from consenting. 

‘Lhe facts of this caso and the lew which arises upon hem may 
bo vory shortly slated, Dalve Dutt Missor, shortly before his death, 
4 excented an instrament, whereby he gave to his only sou, who wes 
considerably in doubt at that time, lis ancestral proporly.  Tfis soll 
Aequired proporly ho gave to his grandsons and to his thon second 





* doo, howover, tho Chapter on Partition hy a fathor of his aolGaequberdt propor ty 
 Deeklod by Aemp and LZ. Jeedson dod, on Uno Yint of Augnst L8G, 
2 bvom tho jadgmont of Komp and Jackson, ded i Regular App, Nu 83 
of 1868, ducilud 2lab Angist 1808-10 W. It, 287, 
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wif, afterwards hia seoond willow. At the sano ine be mule his 
rou the guadian of thease grainbions dining their usualy bb wie 
contended in the fist ple that be had aa sight Comal this lis. 
position of Ing property, ands eoally that thie devd was Gandalent; 
tho intention ef Daher Date bere that although upen ie fee af 
the dead the propurty waa piven to the gumedsamy Hata rently 
Holos to tho son, aud (hat Che Gaanaetion wes net rent bata eolar 
nblo one. The Prineipal Sudden Anieen ayywars to have adapted 
this view, but their Lordship ine of opinion that theag was ne sults 
ciunt ovidoneo Lo xapport ite ‘The only evidenea ab oall pointing in 
the direction of that finding would be Chit, after the death of Daheo 
Dull, the sonaiemained dy possession of ho property, but inasmuch 
as tho wrandgons were ised and ho was appointed thoir guaidian, 
that possession was nol iueousistent with Ube deed, 

Tho Tigh Court reversed Che decisions of the Principal Sucklar 
Ameen, Gnding: that the Gansaction was areal one andl net merely 
a colmable one, a finding in whieh thei: Lordships concur, 

Lo only romaiua Uhen to be decided whathor er nat by law Dabea 
Dutt was enabled to mako Chis disposition af his pepaty, ‘the 
wanraction oceuired within the Mithila Distiiet, and the Mithils 
Jaw would provail, Of Uiat law tho principal aulunity is the Viv 
vile Chintimani, in whieh it is duid down in very) plain term, 
without qualification, that solfaequiacd qroparty can hoe given hy 
ils ownor ab his ploasnro, and subseqrontly it ia stated Chak "the 
father has fll dominion over the property of his filer, whiah, 
being acized, is recovered hy his own exertions, or over that whieh 
is gained by him through skill, valony, or the like, Tle may give 
ib away at his pleasure, or he aay dixtibate ib’ In their Tord 
ships’ viow this dietuun would apply. 

But it has boon argued (hut, andar the Mikékelod law, the 
fathor could not dispose of tho property away from his sou withoul 
tho son’s consent The Mitdkshard Inw appoms to bo rolorrad to 
undoubtedly by tho loaned judges of the Ligh Cot as applying 
to this case, Bul assuming (what it is not necessary ba dovide,) that 
tho Mitdksharé Jaw applicd, and assuming the Mitdleshard law auly 
to admit of the fathor making such a disposition with Ue consent, 
of his son, in this case the consent of tho sen war given. Tt was 

indeed argued that becuuse tho son was in debt be cowl nob cule 


’ 
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sont, but their Lordships avo of opinion that there is no foundation 
for thet argument, ‘The consent of the son was given, and fn 
eithor view Daboo Dutt exorcised a power which by law apportainod 
to him, 

On these grounds their Lordships are of opinion that the do- 
cision of tho court in India was right, and that this appoal must be 
dismissed with costs, and will humbly advise Mor Majosty to this 
effact—S, W. R. Vol, XX, p. 137. 





There is distinction between ancestral and self-nequired pro- 
povly under the Mitékshad law with regard to a father’s right to 
dispose of it, ‘The fact of being an oub-caste would nob prevent 
him from evorcising his rights as ho uught othorwise have dono.# 
Ojodhya Persaud Singh, vw Raa Sarn and others. —S. Wek. 


Vol. VI, p. 77. 





Yoofunes Singh, who with hig ouly son Jugdoop Narain formed 
a joint Tlindu faintly subject to the Mitaksliad law, oxeeutod in 
favour of Deon-dyal Lawl, a boud wheaeby ho professed to pledga 
cotttin fumily proporty as soctuity for the rapaymont of money ad- 
vancod to him by Deon-dyal. Dotwult being mado in vepaymont of 
tho loun when duo, Desn-dyal brought a suit on tho bond against 
oofance Singh, and obtained a decree for tho amount seemed hore. 
by, bat not for tho sale of the propotty. Ta execution of this decrue, 
Deon-tlyal attachod aud cansed to be sul the right tile and interost 
of Tuofauoe Singh in cartain otlur family propurby ual covared by 
the Loud, and himself became the purchaser theroof, aud book ox. 
elusive possession of the whole of tho property. dugdeep Numan 
then brought a suit against Docu-dyal and Toofanoo Singh bo recover 
possossion of the propurly purchayod by the formor ou Ue ground 
that ho and his futher having heen momburs of a joint finda 
family under the Mitéksharé law, the purchaser of tho fasher’s 
rights and interedls could obtain nothing; aud that no legal nacess 
sily existed far the loan, 





* Soo tho Rules respogting Myclusion fom [uheiitunee, and te jresudents ko, tulas 
tive theroly. 
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Meld (iat Toofaaee Siugh had po individual tight to any pore 
tion of the property whieh he cond: pass toa thind porn, cand, 
therefore, dogdeop Navin woe entithet to lave the alienation get 
aside, amt recover poeosaion of (he qropaty. Uo the judenent 
crotlitor had gat a deere far the nike ot Chi property pledged hy 
the father's boud, and eyoenting suet deeren bral sold ant banglit 
the properly, he wottld hive heen ontided Co insist ana pat tition 
of the property boOween the father aad tesa® betore th was deli- 
vero daek.  Tarther, if the jidiinent: creditor, even nider the 
money deere, coakd show ina reguha soit lau thera waa ia pros 
perly Delangiug te the father whieh he could find ae reagh other 
than Ut in whieh tho father was jointly teterested with his sim va 
a Mitlshara funily, be weld Tinve aright Ca dnadat on sneha, 
partition ax would: Cnablo dine ta sntinfy hin deereu in execntion 
Or iF Chews thet been any thing auuenting tea voluntay represen 
dation by (he father of his having any vight and julerogt in the 
property, or any repesontition of feeb made hy hin in order to 
iuduce Deouedyal to advance tho money, ib wanld give rina to an 
equity between him and the ereditor aueh ay would entitle the hatter 
to cull on the former to divide (ho propety with hia aon, ao aN to 
make che shave of Toofines available hy the eneatiior ty the uxtent 
of the Jomsduydeep Mardin Singh (Ulnintitl!) Appelhunt vy. 
Deen-dyal load wud Loofanee Singh, (Detomlanty) Rerxponeloatr. 
B.S Re Vol XU, p. 1005 8. WR. Voth XX, Tb Afadebene 
Pershad v. Rameyad Single} distinguished, 


To a suil by four rong, mombors of a joint fanily, for deters 
mination of right of partition ef hunily property which lad heen 
mortgaged by their father as security for a loan, amd Jud hoan gold 
in exceution of a deeraa, the father Geing Aull alive, as well ag hia 
soca wify Who was nol incapacitated by ago from bearing 
children. 

eld that the morlgagea could not staid in a boblor position 
than tho father agains whom the sous had aright to vequhe punti« 
tion of the property so far ay it was aucestral,  Zoekun Singh mid 
othas v. Mindharee Singh wand anothor,—8, Wo 1, Vol. XX, er 
page 170. 
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Canourva. IL, O,—Zhe 91h of Seplember, 1864, 


Present: 
The Wonoable F, B, Komp and I. A. Glover, Putene Judges, 


Onge No. 757 of 1864 
Bissumpomn Naik, (Plaintiff) Appollant, 
versus 
Sopa-snip Monua-Parrur and others, 
(Dofendants,) Respondonts. 


Undor tho Mittkshaut law, according to which tho fathor and sen me joiné owners in 
tho ancostial state, the son's powor to prevent alienations by tho futher oxtonds to 
Acts of waste, and not to ationations for the payment of joint family debty and for 
maintenange of fautily, a 


‘Shis was a suit for a declaratory docioo sotting aside cetain 
alionations of ancestral properly made by the father of the plaintiff, 

Tn special appeal, it is contended thal. as Une parties are govornad 
by tho Mitakshad jaw, and undor that law the fithor and son aro 
joint owners in tho ancestral estate, tho alionations by the father 
without the consent of the son aro illogal aud void, A docision of 
tho lato Buddor Court, dated tho 8th June 186], 18 quoted in sup- 
port of this contontion, 

The lower Court having found that the alicnations by the fathor 
wore mado under legal necessity to pay the debls of the joint family, 
and for the maintenance of the family, we have only to consider 
whethor tho consent of the son was uceessay, and m tho absouce of 
auch consent, whothor tho sales are void, 

Iu the ease quoted by the pleader, it wag ruled that ander tho 
law of Mithila, the fatber and son mo joint owners, aud that the 
futhor can ouly oxereiso the power of ahenntion in the easo of a 
minor son oxisting ab Lhe time, under circumstenees of legal necos 
sity. ‘Tho Court did nob go beyond this and Iny down, whother a 
father could alionate for logal purposes in the case of & major son 
oxisting, without tho consont of to son, 

Wo fully admit that, under the Mitdkslad law which governs 
this caso, tho fathor and son are joint owners in the ancestral pro« 
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porty, bub wo hold thal the sowa power of interdiction to provent 
alionations by tho futhor of tho ancvatial estate extend to aete of 
dissipation or waste of tha property only, wud nob to alienations: fur 
the payment of joint fimily debts aad for the maintenanes of the 
family, Seo Mitaékeshud, page 17, Suction X, 

Wo fail to sea why it whould bo legal fora futher ta alieuate far 
Jogal nocessity, whee a minor aon exiaty who enol pratect hig 
jnterosty, bub illegal whore there is a sou who hay aniivedl ab majority, 
aud can oxercisa the powor of intordistion if the futher conunita 
ywasto, bub fuily to do so mud abuuls by and allows fnmeemnt pre 
chasors to give a good consideration for the proportion fn tho 
present caso, wo find a fathor making alionations of proportion of 
no groat valta (the suit id laid at some Rupyes 131) lo pay lobia 
and to maintain the family, ‘Chase aro iuvixpansihts dnties aust 
such ny no good Elindoo can uegleot. ‘Tho son, cloven yes eluven 
nionths aud twenty-cight days after date of Cheso alienatious, beings 
this suit lo question his futhur’s nets, and wholly fails to prove that 
thoso acts wero wuts of waste, or that tho debta were contracted fox 
an impropor purpose, In fact, tho snib is clonly brought to defraud 
tho puchayas, and under tho cirenatancer, wo cannot bub Uduk 
that tho father and yon avy colliding together, 

Wo dismiss this Appual with costes and interest payable hy tho 
Appollant.—B. We 2, Vol. Ep. 96, 


A Hindu died leaving a son and grandson, Uold, that Ue sou 
could not dienate Uho aneostial property without thy consent of the 
gandgon, and thet Hie grandson might pat in his claim for bia half 
sharo, in the evont of his father wishing to alionato itm-Deye 
sunker Kasso-rum, ve Brijvulrubh Molee-Chimd, Bombay Sol. 
Rep. p. dl. ide Morloy's Digost, Vol. I, p. dt. 
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Bomnay—Il, C. A*—The bth of July, 1864. 


Qanat-ndr kom NArdvan-unae DAcdér, Appellant, 
versie 
~ VAmanart Andst Dérdg, Respondent. 


In a sult to tacovor possession of cortain ancoshal flelds sold, dwing the absoneo of- 
tho dofondunt, who wus united in interest, by his father, to tho plaintiff, iu consider. 
ation of monoy adlvanced by hor, out of hor atri-dhun, for tho purpose of building tho 
family houao, of whiolt the dofendant possessed himself aftor lis father's doath ; Held 
that the defondant, by retaining possession of Lhe house, ratified tha act of his father, 
and olocted lo take the house in lieu of the ancestral fields, the salo of which was 
doolnod to bo valid, nnd possossion thercof given to tho plaintiff 


Tho original suit was instiluted by Ganga-béi, on the [9th of 
Janumy 1802, to recover from the defendant certain fiokds, which 
had been sold to her by his father, Ab&ji, for Rs, 250, by a deed of 
silo daled tho 8rd of Bhidra-pada Vadya, Shaké 1781 (A. 1). 1859) ; 
and were, sho alloged, in hea possession till the month of Choitia, 
Shaké 1784, whon the defendant doprived her of thom, 

The dofondant, in his written statoment, alleged that the fields 
in question wore in tho possession of his father up to the time of 
his death, and since thon in his own possession, that tho plaintilf 
was his paternal aunt, and resided with his lato father, with whom 
ho (Vamanaji) was on bad terms; that his fathor had no right alone 
to sell tho folds which woro ancestral property; that he did not 
know that his father had passed the boud; that his fathor was nob 
in such choumstancea as to bo obliged to incur debt; and that tho 
doed sued upon might bo without any considoration, 

“Che following decree was mado (by tho Tigh Court) :~The 
Court is of opinion that the rospondont’s father, Abdji Bapuji D&tar, 
had full power to alion the field called Savreh, that field nob having 
boon ancestral property. ‘he Court is futher of opinion that tho 
said ficld, callod Savych, and tho tivo other fiolds found to bo ancus- 
tral propoity, wero aliencd by Ab&ji Bépuji Datar for a family pur- 
poso, namoly, Lo provide the funds nocossury for building a family 
house; and that tho respondent, by possossing himself of tho fumily 


* Pyoaont. Weatropp and Tuokur, J edyes. 
ft But ace tho Principlos (in Vol 3,) with respect to self-acquitud inmoverble pupet ty, 
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house, Duile with the fads, se provided, lines precluded himself fran 
inputting the propriety ef (int alienation, even so far ast regnids tle 
two Holds whieh have heen fond by the Disgiet dndye aad Miauait 
to bo mieostend extule. 

Thin Courl, aecodingly, reverses tho deere of the Distries 
Fudge aad tho Munsil; aud doeliios the dead of sale (oshihil No, 8) 
dated Gre dil ef [sladicdn ne piatelin Vidya Shahé WI, to die valtdl: goed 
direets piasession of all af dhe properly. sned for, tobe piven ta tte 
appellud, CangAsbili, and ordewt the easty af the appeal nud of this 
uit to he pid by the vespondont, append aldomed, Reid's Qombny 
TL GQ. Mep. Yul. 0, p. B18. 


Where ancestral property is sold by tho futher, tho son ia on. 
titled to ato for caneolmeut of such seo, aud the deareo shuld 
not bo that the property is wncastral, and will pass to tho futher 
hoiia on his death, ub a deerce enneolling (he sale ao fur 
ag it obstinets him in asserting hia right and in effect decluing 
the ale to be invalid, without interfering with actual posgossion, 
that may have heen obtained hy purchuren—Buboo Aaa aud others 
ve Gajredhur and othoaa—Agra Rop. iB, Volt, p. 86, 

According lo Sudaberd Persad Salvo y. Foolbusk Koen, 0, aula 
of undivided ancostral property hy a father without any lygal necoss 
sily, and without (ho consent of all (he co-Khurors ts, under tho 
Mitaksharé lew, favalid, Tt is not valid oven as rognrda the father's 
shavo. A son going bo rot aside such an alienation is, according bo 
that casa, outilled to a declaration thal the alionation is void al 
togothor, ‘ho son sning in the fathor’s lifo-tima on bohull of tho 
famliy may bo onliled lo a doereo for postossion, Upon what 
torms that decreo should be made will, according to the decision ta 
Madhoo Dyal Singh v. Golbuy Singh,* dopond on the equity which 
tho purchasor may have to a refund of the purehaso-money or lo 


“bo placed in tho position of an incumbrancor, ag agaiusl the joint 


family in the particular case.—Zunooman Dall Roy and another 
v. Baboo Kishen Kishor Nurayan.~B. L, R. Vole VU, V1. 
p. 888 ;~~S. W, Rep. Vol, XV, IN Bap 6, 





* Anto, page 8d. 
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Under tho Mitdéksharé law, a singlo member of a family is 
ompowored to sell immovable property for the purpose of paying off 
family debts only where the song and grandsons are minois ov other- 
wiso incapable of giving thoir consent, 

Where tho sale of landed catate by a singlo member is sot aside 
lecanse made without the son’s consent, the son can only gel pos~ 
sossion on repayment of tho purchase-money which was applied to 
the liquidation of the debts.—Muthoora Coonwaree vy. Bootun 
Singh.—S. W. Bep, Vol. XII, p. 81. 


See 


A son may sue to obtain declaration that sales by his father, 
without his consent, are, ax against him, void and inoperative to pass 
or to affect auy-tighls possessed by him in the property, and also 
that proporly still in his fathor’s hands is ancestral, and cannot be 
alienated, oxcopt under circumstances recoguised by the Milékshars 
law as justifying alienation, aud with tho consont of thoso whose 
consent is by that law requisite —Kanth Narain Singh v. Prem 
Lall Puuvey.—S, W. R. Vol, LIT, p. 102, 


Whore property in which two mombers of a Iindoo family are 
jointly intorestod is sold in order to miso money for the payment 
of a debt jointly contracted by both, the son of one of thom can 
not sue to recover his own, ox his own father’s, sharo in the absouce 
of tho other, In snch a suit, if ib is alleged that tho fathor is 
connected with tho institution of Lho suit with a view to defraud 
ovedilors, an important issue is raised whieh should bo tied and 
docided.—Sheo-churn Narain Singh v. Chukrun Pershad Nursing 


Singh, W. BR. Vol. XV, p. 486, 


A member of an undivided Uindoo family living under tho 
Miléksharé law, in his father’s life-time, brought a suit for a de. 
claration of his future nght to ono-sixth shure fu a portion of the 
imimovablo property of the family, and to set aside an alionation of 
it by his futher, as having been made without legal necessity. Ield 
that no such suit was maintainable—Jaed Gorain v. Tegu Goruin, 


B, L, R. Vol, 1, p, 90, 


According to tho Mitékshard Jaw, a sou has a right during” the 
lifo-timo of his father, to set aside alionation of ancostral property 
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mado without his consent. Tia eanao of avlion ariaes from tho date 
when possession fa taleon hy the puichadoredghory lon Suruy 
Singh v. J. Cochranoe—B. a, BR. Vol Vy pe Us 


A, a Uindu, sniject lo the Mitakehara hav, sold his right and 
intovest in the undivided aucential estate of lis funily withont the 
consent of his co-shareis, anid nob for the beuefit of the ortate, bap 
in ardor to pay of a porsenal dubl. ‘Phe anlo was hy anction to 
an innocent piuchaser for yalno, Held that, ina anit: broughe 
within Uwolve years tram thy dala on which the purchagar obtained 
porression, tho sons nnd grandaony of A, docensad, wero antitled to 
recover possoxsion withoub making any iefind of Ue purdhase 
monsy—Malhw Lull Chowdry we Chali SaibenD, Ty, Re Vol TY, 
p. 15 and SW. R Vol, XUT, p, 446, 


Limilation can ho pleaded as a bar to a suit to set asidaguy 
Aionalion hy a grandfather, tho caugo of action in such a ease arising 
not from the dato of the grandfathers danth, but fiom tho date of 
the alienation. 

The right of an unborn xon to aio doos nol give a perpetual 
Night of action. When neithar want of enquiry nor anal filer is 
shown, tho oxistonca of loga. uecenity mit be prosumed, aud the 
nots of (ho guardian cousklered to bo the acetal tho minor, 

Quovror—Whothor the same rule atrietly applies fo the relation of 
tho head of the family, and his descendants holding vested rights 
in hia calato, in rogard to alignations by the head of tho family to 
which tho descondants did nol expressly consont—Seetul Loree 
Singh v. Gour Dyal Singh.—5, W. RK. Vol. I, p. 288, 


Ina suit by a son to annul an alionation of ancortral pro. 
porty by hia fathor, onus iy not on Lhe son to prove tho absanoe of 
nocossily for the sulo, but on the pinchaser to prove the oxistenao 
of tho necossily—Jugdel Nain Suhaye v. Lalla Ram Prokush 
and others.-8, W. 2. Vol. TL, p. 292. 
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Catourra, 8, D. A—The 17th of September, 1850, 


Present: 


C. B, Trevor, and EB, A, Samuells Zegrs, Judges, and 
H, V. Bayley Hag. Officiating Judge, 


Goraur-Durr Pannny for self and as Guardian of 
Cuurtoor-Bioos Panpey, heirs of Juaao- 
MOHUN Punprt, (Plaintiffs), Appellants, : ; 
Versus 
GoravL-LauL Misser and others, 
(Defendants) Respondonts. 


Wold, that the consont of nephews to tho snlo by the uncle of his suave of anoeatral 
property is requisite, neither according to tho Mitdkshag, nor to the Iindoo law as 
amiont in Mithilt, The consont of sons and grandsons is alone nocessmy to the snlo, 
by tho fnthor, of ancostral property. ‘Tho prinoiplo of tho distinotion, as stated in 

tha Mitdkelimd, ia, that a son bag an inchoate right in the possesaon of his father 
fiom tho timo of his birth, whoreag o nephow has no right af all in the ancestral pio- 
forty in tho possession of lis uncle, until after the doath of the latter. 


Judgment— 


Tn this caso tho special appeal has been admittod to try whethor 
the Judge has not erroneously hold that the consent of nephews is 
necessary to vender valid alionation of property under the Mithilé 
law, We considor it quite clear from the Mit&ksharé, Colobrooke, page 
210, para 8, and from Macnaghton’s Iindoo Law Vol. I, pago 46, that 
the consent of nephews is not requisite under cithor the Mithil& or 
Mitékshard Law, but thoso whoso assent is necossary aro sons or 
grandsons, The principle of the distinction is explained in the 
passage from the Mitéksharé, citod, viz., ‘that a son has a right on 
his fathor’s property from the timo of his birth ; whoroas » nephew 
ean have no right until after the death of tho paty from whom he 
inhorits.’ 

The special respondent’s pleador has been unable to show us 
any authority of Hindoo law, or any precedent in point, opposed to 
this view. 

Wo, therefore, decree the special appeal, with costs of special 
Rospondents,—8, D, A. Doo, for 1869, p, 1814, 
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Cancutra, SP. A Che Vth af Afarch, (N89, 
LY. Tevar, May. Jadye, and TL Ye Bayley, Bap, ef Pudge. 


Govaun Span, Plait, 
Pera 
Buevkuy LAV and others, Delonas, Potitonars, 


Tile, thal ploiutit suhag for 1g ame af a propor ty and avers agg poe nvlon af fj, cw 
only saw for Panties Medd, Chat whore patios agiect toa desbdon aceoding bo the 
Mithtt haw, the per iin anthoithas of that hw, atl ret thw vf Mintkshang, should 
We ett te anpperk a hy waht, 

UMold, that na tho Hligten Low only conbanpliter tho ilyality wf a father's allonation 
Without a xon's condout, dn etal cies, nate bye a nephew ayia ihe anole 
AHenattion wa wong oun, ho ther, wi net referred to dn the bya wild colivd ont, 

Held, Chal the Judge's divtium, Uta deed nied abwaye apaite for ibelt, wae fier rdot, 
and thal fenmny Cua ft teva atte to he inte preted by Oho mun conmilings aha 
aan of Uwe om, 


Plaintio, mMloging thal his filher and tiely had illegally alionatod 
cortain nucestial property to his prejudices, by two ales, suod to 
sol aside Chose aujus, wid for possession of gu mueh of thy property 
ng vas nob in hig possession, 

On spovial appeal by plaintiff? to the Sadder Dowainy Aduwlut, 
the caso was romanded on the 28rd of Oclobur 1847, (page 140U,) 
with this orders “Lhe Judge, in confliming the deeision of Cha Tawar 
Court against plaintiff, has appliod a procedoat cited in Macnaghtou's 
Llindoo Law, Vol. 01, page 3L2, and decided thi case with referonce 
to the dochine thorwin laid down, It is myed in apesial apport 
that bho caso in quostion isn Bonyal enw, and, eonseyuuntly, of no 
tuthority in tho present one, which is in ‘Tirhool, whithiy the 
province of Behar, We admit tho plex and remind the vasa, tn 
ordor that it may be tied avvording fo the law and prevedenta iu 
forco in Bohan” 

Tho Zillah Fudge un this waked the Provinuial Pundil ab Patna, 
“whothor a futhor in Zillah ‘Cirhovt can, under any gneniustanees, 
nlionate any portion of angeslial property, according lo the Ulinduo 
low.” Vho Pundit ryplicd, hat a father could do goin ease of o 
funing, for the maintenance of lis family, for ancestial aud fonerul 
debts, his own or children’s mariage, aud debts incurred for religious 
acls, Che Judge states + “the Pundit adds, his opinion is aceud- 
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ing to the Ilindoo law, cuirent in Mithilé, Zillah ‘Sirboot, province 
Bohar, and the Mitékshard’,” ‘Tho Pandit then cites two authorities; 
both from the Mitékshard. ‘Tho Judge then held that tho deads did 
not disclose tho necossily required by Iindoo law. He at tho same 
time romarked that the deed must speale for itself, and from it 
nothing can bo gathored (o support in any way dofendait’s assertions. 
The Judge, therofore, dggreed tho appeal of plaintiff. : 
Dofeudant appenls specially to this Court, utging throe grounds, 

On the first point, wo consider the Judge’s decision clearly wrongs 
for, if tho plaintiff’s plea of possossion of the 64 annas is proved to 
be groundless, hig claim, so far as is founded upon that possession, 
can at most be for tho 4 annas, and not for the 104. 

On tho second point, wo think that the Pandit, when, as it is 
ndmitted by both parties hefore us, the Mithila law was to govern tho 
caso, should have supportod his opinion by tho books acknowledged 
as authorities of that law, such as tho Vivdda Ralndkara, Vivéda 
Chintémani, Vyavahdra Chintémani, the Sinriti-stra, and other 
Mithilé works, (Vido Macnaghton’s Piofaco, pago 22,) and not as he 
has dono by citations from the Mitéksharé, It has beeh prossed on us, 
on tho othor hand, that the Mitékshad is of oqual weight with the 
Mithilé Law Books; but, we think, whero the special Mithilé law 
is clearly contemplated by the Court and the patties ad governing the 
case, tind that law has its own authoritios, though they may happon 
to agree with tho Mitékshad, they should bo cited and actod on, 
Further, it has still moro strongly been urged that the docision in Vol, 
IZ, Soloct Reports, Suddor Dewanny Adawlut, 28th July 1818, 
page 74, and that in Vol. VI, pago 182, reforting to the caso in 
page 71 of Vol, VI, show that by tho Ilindoo Law current in tho 
samo district of Tihoot, auch alienatious as this aro valid. Without 
going into the details of the ensoa, we think it onongh to romak 
that, to the oast of the Gunduck, in ono part of Zillah Tirhoot, 
tho special Mithilé law provails, and in that part to the wost, 
another Jaw, viz, tho Mitaksharé ; and in fact, if wo roqnired moro, 
to show the erroncous and incompleto nature of tho bywasté in that 
case, it is to ba found in the fact that a copy of a bywaaté by tho 
samo Pandit, filed in this caso, shows he has applied the ponal 
Mithild low, and hold that undor it alionations, by a father, cannot 
bo-made without the sou’s consent, 
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On tho thhd point, the pleadings and tho judgment of tho 
Judgo oloarly show, that tho plaingit med partly aa von and partly 
tg nophew, bo aut adide lia father's mul unelo'n alienation, aud tag 
tho unclo's allonation war not oven refiared to i the by waatd. 

Wo would farthor vamark that the dude is tn ertor in writing 
that a deod muat always speak for itsolt Loy terns niay nud should, 
in many canes, bo interpreted and oxplaived by the surronnding 
ciroumstancos of Cho nse. 

Wo romand tho onye to the dadge, ty xo-try it with roforence 
to tho foregoing remarka—H, 1. A. Doo, for 1850, p. 20-6 


Ueld that a nephew ik vet compatent hy Hindu Law to abject 
to any alienation of auceshal property directly or indirectly mado 
by his uncla—-Gunge Deon Niawol v. Madhoo Sovdui and others. 
Agra Rop. Vol. TL, ALU ped 

o 


t 


Careurta Uh Q, Am—Dhe Uth of Neplembor 1872, 


Bofore Sir Richard Conch, Kt, Chief Juatiea, 
and Mr, Justico Ainslie, 


Banoo Nunn Coomar Lanne wud another (Plaintifty) 
VOYEUR 
Mounvis Razintoopnitin Tosa and othor (Dofondanta),* 


Banoo Nunp Cooman La.v and another (Plaintity) 
UGTRUR 
Syup Ruzaoopenn Woarssin and othors (Dofondanta).” 


Banoo Nuxn Coosan Lat, and anothor (Plaintif,) 
UCTEUD 
Mourvin Appoon Lurie, aud othors (Dofendants),® 


In oxooution of & dootoa againat A, o Hindu, ving undor tho Mittkuhart, bly alght, 
Atlo, and intoroal {nn oortain praporty, part of whioh ho had avquinad as jute te hie 
nophow and cousin, waa auld, A aull brought by A’a sona to obtaln ponsenaton of 
thofr shato of tho property, on Uo ground that tho dobt for which the anto was hold, 
had not boon Inouriod under a lTogal neoossity, waa diamivaad wo fav au tb rolatedt bo 
tho part of tho proporty which A had inhoritod oollateally, 

tees sar weenttmtetepanemeteipenangs 


* Rogular Apponis, Nos. 62 of 1871, and 41 and 42 of 1879, 
Subordinate Tudgo of Patna, datod tho Sth Devonaboy 1879, PASO SOS aes 
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According to tho Mitdkshard, a son onnnot provent alionation by his fathor of propaty 
which tho latter has inhorited collaterally. ‘Cho restiietion upon the father's powor 
of alionation only applics to the grandfather's yi opoi ty. 


Couch, O. J—Lhe plaintiffs in this suit ave the sons of Lack~ 
ram Lall, and the case in the plaint was that Lackram Lall held a 
share in tho Mehal Jehangcer-pore Munkurpaul as ancestral pro- 
perty, two-thirds of which share were the share of the plaintiffs, and 
ono third was the share of thoir father, 


It appeared that of tho share of 2 annas 1d. 6c, held by” 
Laekran, he directly inherited from his father or grandfather J24d., 
and the remainder he inherited collaterally from the widows of two 
of his brothers and of 2 nephew. 


‘Iwo questions wore raised in the appeal; first, whethor the sale 
of tho plaintiffs’ share was justificd and was binding on them ;— 
secondly, whether, if it was not, the plaintiffs wore entitled toa decreo | 
in rospect of the property which Lackram inherited collaterally, 


~horo was no ovidonce how or for what purpose the debts 
which wero said to have boen paid off with the borrowed money 
were contracted, The ovidonce is altogothor insufficiont to establish 
a case in which a mortgage by a father of ancestral proporty would 
bo binding on his sons. 

It is therefore necessary to decide the socond question, whothor 
tho plaintiffs ave ontitled to a decreo in respeot of the proporty 
which Lackxram inhorited collaterally. In tho Mitdkshara, Ch. I, 
8. IT, v. 8, haritnge is said to be “ of two sorts, unobstructed, or li. 
able to obstruction, ‘he wealth of tho father or paternal grand- 
father becomos the property of his sous or of his grandsons in right 
of thoir being his sons or grandsons, and that is an inheritance not 
liablo to obstruction. But proporty devolves on parents (or uncles,) 
brothers, and the rest upon the demise of the owner, if thero bo 
no malo issue; and thus tho actual oxistonce of a son aud the su 
vival of the owner are impediments to the succossion ; and, on thoir 
coasing, the properly dovolves on the successor in right of his boing 
unclo or brothor, ‘This is an inhoritance subject to obstruction.” 
'V. 27 of tho same section which was much relied upon in the 
argument for tho appollant, where it says:—‘'Thereforo, ik isa 
sottlod point that property in tho paternal or ancestral ostato is by 
birth” must bo considered to refor to inheritance not linhle to obs- 
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oe 
trnctions what ia deserihed inv. 8, a4 hevaming the properly of 
auna or grandsons in right of thoiv being gong or yrandsonn, They 
do nob hy birth acqnive aright in popaty to Cho aneesision to whieh 
by their father there jan dmpediuent, and whic he may never 
aiuceat lon Ve 88 suysc es lie tespeet af tho uight by birth to tho 
estate, padoual ov aueestial wo aladl mention a distinetion mudora 
sabseqiout lovte? Ling. dv it id kal: So dikowie the grande 
gon has a oightof molnbition at his inmepmated futher be making 2 
donation, oo nsake a! olleeta dihorited fot tla guudfuthars bud 
ho has no right of inturferenes in the effuels whieh wera nequired by 
the futher, On the couliary, lo moat vequiesto lease ho is 
dopondent.” Aud vy. (0 ivi" Consequently lye diflrenea da his: 
although ho may have a tighthy birth tu lias father's and in hia 
grandfuthor’s property, still, sings ho ia depondant on bis fithor in 
rogard to the paternal cxlute, aud since the father bas a predominant 
Intarest aa it wax acquired by hivwell, Ube sen nud acquieses in tha 
faller’s disposal of his own nequirod property; but since both have 
indiscriminwely aright In the grundfigthor’s extate, the gon haa a 
power of interdiction if ho father ha disaipating the preparty. 
Accouling to these Coxts thu restriction upon the father's power of 
Menation only applies to cho gusudfiuhers yraporty, v8 ond LL 
of the sume seetion couliim Chis, aud so also dovw vo 6 ofa 5, 

Doubts hava been ued on Ubis question ly comnantalors, 
aud the argimenta gn oneh xidu ary slated in Golubraoke's Digy 
Vol, Tf, Mading Mel, pe 27-6 where tho author ia of opinion that tho 
rua of equal dominion vexed in fathor nnd sot wuly applies whors 
tho proporty hue rogulaly desoanded. ‘Cho atula of the question 
ia vary well alated fi Wort and Buller Bk. 8, fatea, ps. 10 pm Ae 
coatral properly, aa amongst deacendanty, compulsod propurty brand 
mitted in the divect male Jine from a common avcostor, and agoros 
tion (0 suoh property mada with cha aid af the inherited andosgial 
estate?” ‘Thus, iu the easy of a fulhor, head of a family, proporty 
inhorited fron his father or grandfather, is auccatial property, hows 
over acquired by its provions possessors, On tho other hand, pro- 
porty inhorited by him from fomulea, brothera or colluteraly, ov 
directly fom » groatgreat-giaudfather, appears to be aibjuol to tho 
stine rules as if aelf-acquitud, Ancealal properly, in fuel, may bo 
aaid to ho co-extousive with the objets of the uphudilendhunddya 
or unobstructed inlierilance, 
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What spears to be tho resulé of thé toxt of the Mithkshard 
and tho better opinion among commentators is supported hy two 
dosisions, In Réyadur Nallatambi Chetttv. Réyadw Mukunda 
Chettt* it was held that a suit by a son against his father to 
compel a division of immovable proporty inhorited By the latter 
fiom his patornal cousin could not he maintained, And in Jowahir 
Singh v. Guyon Singh+, it was held that a son cannot contrel his, 
father’s act in respect of a property, the succession to which is lisbto 
to obstruction; and it is only in respect of property not liable‘ to 
obstruction that the wealth of the father and grandfather becomes 

, the proporty of his sons or grandsons by virtue of birth, 

We concur in these decisions. Tho decrec of the Court below 
must bo reversed as to two-thirds of 12}d. of the property in suit, 
and it must be dooreed that the plaintiffs do recover two-thirds of 
12kd. of the property claimed in the plaint, with mosno profits and 
costs of suit in proportion, 

A similar deereo will bo made in the appeal No. 44 of 1872 
botwoon tho same parties, and in appeal No. 42 of 1872 whore the 
suit was against anothor purchasor, 

Costs of tho appeals to be borne by tho parties in proportion, 
Decrees modified. BL. BR. Vol. X, pp, 189 and 188-193 ond 
8. W. RB, Vol. XVII p. 477. 


A son cannot control his fathor's act in respoot of the succession, 
” to whish ho is liablo to obstruction, It is only in rospect of property 
not subject to obstruction that the wealth of a fathor or grandfathor 
., becomos property of his sons or grandsons by virtue of birth 


» a Jowahir Singh v. Guyan Singh and otherd—Agra If 0, Rep, 


Vol. IV, p. 78, 





* 3, Mad, IT, 0, Rop, 468, Soo Partition. 
tL Aga TL G, Rop. 78 
Vou, I, i 
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Dompay, 8. 1, Aedha 19th of Septomber, 1430, 


“Annu Row Reuven Diacray, 
. AL 
+ ‘Taanves Row Ammuvaysinyur and anothor, 


Tu thin ease, ib way uled Chat a son's shave of ancestral pro- 
portly, specially appropriate for hia maintensnco, is not ablachablo 
in sulistiotion of hia (ather’s debta, diving the lifa-time of tho 
latton—Hel Rep. pe B18. Morloy’s Digowt, Vol, I, pe due 


Carcuria, IL U, Anke 80th af January, 1866, 


Prosont: 
Tho Honorable C, 2. Wrover and I, A, Glover, Judges. 


oor Surun Dass, (Plvintill) Appollant, 
VOTING 
Ram Suruw Buwaye and others, (Defendants) Roapondonts, 


Acrouling to the Miktodinnt fan, wont have no vente Intoresb In menial property, 
who Litorest fe edeabhs ab any Uno te aativfagtion of clalnar agating thom, 


This auil avore in this wite-Chottatoo Bhugut, tho original 
‘Roquiror of the properly, lofé two xons, Ram Subao and Shoo Sulitore 
tho fivat, who ia now alleged to be ‘on conor montis, liad song, 
Ablakoo and othors; tho last (who ia dond), loft alvo gong, Ram 
Surun and others, ‘Nexo sons of Ram Suhao aud Shoo Sulino 
borrowed monoy fiom, and oxceuted a dood of mortgage to, ono 
Magheossuy Dyal on tha 12th of Novombor 1868, and he sold hig 
intoresl to Cloor Nurun Dass, tho plaintiff, in Novembor of tho 
following yoar, 

Goor Surnn foreclosed, and thon suad for possossion of the 
morlgagad property, Lo got a partial docroo only, tho sous of Ram 
Suhao boing doclared to havo no right on account of thoi fathor'a 
insanity, ‘Tho plaintiff thon brought his suib agains) Ablakoo and 
‘Uho othor sons of Ram Subao for tho monoy lent, and obtained a 





* Prowont ; Dyno and Greenhill, Judges aoe 
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doares on, thé 29th of May, 1868, ‘whiok wal ‘confirfhed afterwards 
hy the J ugde on appeal, ei : 

- In execution of this decree, Goor Surua prayed, for, the sale of 
his debtor's revorsionary right in the ancestral estato thot held by’ 
their fathor Ram Suhac Bhugut. ‘This was refused by the Principal 
Sudder Amecn, and tho presont suit was brought to cancel this mis- * 
cellancous order, and to declare the debtor's right saleable. 

‘Lhe Lowor Court has now decided that tho rights int quostion * 
avo not ‘existent’ bub are contingent on an extremely uncertain 
event, that is, the survival of the father by the sons, and that they 
are not, therefore, legally saleable. “ 

The decree-holder appeals against this decision, and urges that, 
according to the MitAkshard systom of law which confessedly governs 
this case, sons have from birth a vested interes in ancestral pro- 
perby, and that such intorost is saleable at any time, 

There can be no doubt, we observe, that this is a correct oxposi~ 
tion of the law as it prevails undor tho Mitdksharé system, and that 
sons can, at their pleasure, force a fathor, however reluctant, to 
divide with them proporty obtained from a paternal grandfathor, 
(wide Colebrooko’s Mitékshaig, Chapter I, Section 6), This right 
acorwes to a son from the time of his birth, and is not, therefore, 
ono contingent on tho fathor’s death, or upon any uncortain vent; 
ib is a vestod right claimablo at any time during tho father’s life, 

It may be, ag argued by tho respondonts’ pleador, that no caso 
of the kind is to bo found in our books; but tho principle is, wo 
consider, indubitablo, and we havo no hesitation in declaring it 
‘There is no necessity for our going furthor than this, or for stating 
the effect of our decision on the properties claimed, 

Tt is sufficient for the purposes of this case that we lay down tho 
general rule, as, with the exception of Sheo Surun, nono of the 
respondents havo appealed. 

With roforence, however, to this respondont who claims through 
his ancestor, Bhayabul Singh, to have purchased tho ontiro right, 
both of Ram Suhao and of his sons, in Mouza Pachoonda before tho 
passing of the plaintiff's decree, wo think thal the case must ho 
romanded for-enquiry. 

For the vest, wo revorse the decision of the Principal Sudder 
Ameen, and doclaro the sons of Ram Suhao to lave a vostod right 
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in tho aneastral property, whieh ix lintdo to aalo in aattefaation - of 
any olaina against, thom. 

‘he coals of tia appeal will te paid by all Uo roupondonta 
oxcopl Shoo Sur Roy, whose enso is remanded, ‘Uhe coata of that 
portion of the suit will follow tho result of tho enquiry now ordered. 
=. We. Vol, V, page Bh, 


. 


Admittod Legal Opinions, 


Without ho cemont of dba Jogitimate wun, AMMAN cAMMO’ ational my pavl Of hia Inte 
moyalls property. 
A widow haying an Adopted son cannot, without hha consent, sonato any poron of the 
* oatato which bolongud to hor husband, 


Q. Le Tao landed propriotor at liberty, having a son born in 
Tawful wedlock, to bestow his wholo or a portion of his landed oxtate 
hy gift to his son by a woman of anathor class, or to a atranger, 
without tho consont of his logitimate son ? 

RB. 1. «Though immovablos or bipeds have been acquired by 
aman himsolf, a gift or alo of them akanld nob ba made by hin, 
woloss convening all tho sons”? “By favonr of the futhor clothes 
and amnanonts aca ued, hub damovabls property may not be cons 
aumoad, oven with tho father’s indulgence” 

Acaording Lo Wie above quotod texla of Maou, Filjyaualbya, 
Néveda, ond Dovales, tha father id incompotont to give, aall, morte 
gago or mako other alionation of bis bipeda and immovables, whore 
a logitimato son is living, without hia consent. Sho fathor is aom~ 
polont to mako a gift to his illogitimnto son sufficiont to provide 
him with food and raimont, though thoro Lo a legitimate aon ative, 

Qs 2 Subsaqrently to the deal of the Raja, bis widow 
adopted a gon and put him in possession of all the property left by 
hor husband, Shortly altor, sho, without the sanotion of har adoptad 
fon, asrignod a porlion of Uo ostate, by w dood of gift, to a stranger, 

n this cago, is auch gift legal and valid P 

R, 2 Asoording to the doctrines of Kdtydyana nud Yajnya- 
avalitya, tho widow is incompetent to mako a gift, mortgage, ov sate 
of any proporly, oxcopting such as sho may havo recoived from hor 
affectionate kindyad, without tho sanction of hor adapted son, 
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Bareilly Court of Appeal.—Macn. IL, L, Vol. 1, Chaptor viii, 
Case 26, 3 





An nicostyal Innded estate enmot bo givon to one gon, t¢ the exolusion of the sons of 


anothor son, * 


Q, <A londed proprietor had two sons, the eldest of whom dicd, 


loaving two sons. Subsequently he (the proprietor) disposed of hid” 


entire ancostral estate, consisting of movable and immovable pigs 
porty, by a deed of gift in favor of his socond son. In this caso, is 
the gift legal or otherwise 3 

R. Ile is incompetent to make a gift of the immovable estate 
which devolved on him from his forefathers, to his second son, with= 
out the consent of his eldest son’s sons, and tho deed of gift is null 
and void. Lo is ontitled to givo jewels and othor movables, though: 
inhorited from the grandfather, ‘his is conformable to the Vivdda- 
vatndkava, Mitdleshard, and other authorities, 


Authoritica, 


Padjnyawalhya :—" Tho ownership of father and son is the same 
in land which was acquired by his father, or in a corrody, or in 
chattels,” 

“Tho fathor has no power to mako an unequal partition, or te 
moko a gifl, of the ancestral proporty, This is the doctrino of the 
Vindda-ratndhara.” 


«They who are born, and they who aro yot unbogotton, and thoy , 


who aro still in the womb, require the means of support: no gift ox 
sale should, thoreforo, bo mado.” 

Ydjnyawalkyas—* Tho father is mastor of the goms, ponrls, 
and corals, and of all other movablo proporty : but neither the fathor 
nor tho grandfathor is so of the wholo immovable ostato.” 

Allah Bhagulpore, April 7th, 1819—Macn, 1, L, Vol, I, 
Chatp. vili, Case 3. ’ 


Salo of & man’s ontire property allowable undor what oftcunratancea, 


Q, Can a person, having o son, a daughter, and a wile, soll hie 
whole ancestral landed estate to a strangor? 
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Re Tha fathor, having sons and vther heirs, aoll his entire pa 
timonial immovable properly without their consont, ar without ox 
treme nevessity, suelo ay Co tontor tho ale neaexsary for the purpose 
of the family support, the sale ix void and iogal; but under such 
nocossity tho act is allowable, ‘Chis opinion ia conformable to the 
Piudde-chintdmuni, Viedde-ratndhard Vivdde-chandra, avd other 
aulhoritions 


Author ities, 


Odlyd yan rn A wile or a son, or the wholo of « man's ealato, 
slinll nob bo given away or sold without the assont of tho persona 
inloested; ho musl keep thom hinwelf; but in oxtromo neceasily, 
he may givo or sell thom 2ith dhedr waxent ; olherwise, ho ninab ab 
tompt no such thing : this has beon soltled in codes of law. Uxeopt 
his wholo estato aud his dwelling-house, what remains after tho food 
and clothing of his fumily, & man may givo away, whatovor it bo, 
whether jlwed ov moauble ; otherwise it may nob bo given,” 

“Le the sons and the family cannot bo supported without golls 
ing tho wholo real ostate, or if the fathor, reserving such portion ag 
may sullico for the maintenance of tho family, soll tho entire patie 
monial Innded ostato, the salo is good and legal” 

Dédya-bhigu:—" Butif tho family cannot ho supported without 
solling tho wholo immovablo and othor properly ovon the whole may 
bo gold or othorwiso disposod of,” 

Aillah Nuddea® May 12th, 1817-—-Maon, Wt Vol TL, Chap. 
xi, Ongo 22, 


Mo giftof aman’s own roquisttion fh valld, Uugh mado on his donth-Lod, if Lo waa of 
sound daposing mind at Uo timo, 


Q. A Hindu, having a uterine sistor’s son living, mado over his 
ontiro estate, consisting of movablo aud immoyablo property, Which 
he had acquired by dint of his own industry, by gift to a women 





entre ; 

* Although this is a Bengal enao, you. tho opiiton dolivosad In tho reply quem to ha 
according to the othor schools, and not of tho Bongal achool, where a father has abwolute 
powor lo dispose of property immovable as woll as movablo, ancextial uy well a8 acquirer, 
without the consont, nay to tho projudice, of his son and gona nom, 


SMR ERBRED BeRN TENE RRO TNT 
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whom ho kept as a concubine. At tho time when tho deod of gift 
was exoentod, ho was afflicted by illness, which terminatod in hia death 
two.,days afterwards, In this caso, is tho gift logal; or supposing it 
to bo void and illegal, will his entire property devolve on his sister’s 
son 7 
R. Supposing tho person alluded to in the question to havo 
made over his self-acquirod real aud personal estate by gift to his con- 
oubine while his uterine sister's son was living, and presuming him 
to havo boon, at the time when the deed was oxecuted, of sound | 
disposing mind, in that case the alienation is good and valid; other- 
-Wiso it has no validity, and the sister's son will inherit*, 
Meww says: “We may givo it away at his pleasure, or he may 4 
defray his expenses with such wealthy.” 
Nareda; “Though generally his own master, what a man docs 
while disturbed from his natural state of mind, tho wiso have de- 
clared not dono, because ho is not ten his own master,” 
Patna Cowt of Appeal.—Maon, IL. L, Vol, I, Chap, vii 
Caso 389. 





oan tite 
Se 


ae. 
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i, 








A, gilt by o fathor of his ontlre property to oue daughtor is logal, though ho may havo 
Anothor daughtor, and brothor's son, 


Tho othor daughtor, {f wmarriod, ia ontltlod to havo tho oxponsos of hor nuptials do. 
fiayod, 


. 


Q. 1. A porson haying two daughters, a brother's son, and a 
son who was an outcast, verbally conforred his entire ostato, consist~ 
ing of movable and immovable property, on ono of his danghtors, 
Tn this caso, is tho gift good and legal ? 

R. Supposing that the porson alluded to, through paternal 
affection, verbally alienated his wholo landed and othor proporly to 
one of his daughters, while his othor daughtor, a nophow, and an 
outeast son woro living, the alienation is logal, and the porsons above 





* ‘This opinion, and tho ono which praceded it to tho like offuct, must bo recolvod 
vith somo dogioo of qualifleation, 1b lng beon laid down na 0 fone al puinetplo by My, 
Colobiovku in his tieutiae on Obligations and Contiaals, Book LV, § 646, that by the 
Hindu lny, a gift or gratuitous cuntiact, mado by a person wilicted with an inouable aise 
tempor, is vold. His equanimity boing dtaturbed, ho doog not posaoss tho aclfsontrol 
requisite to «valid aot aud legal disposal of hie property.” Tt follows, that ta uphold a 
gift, made on a doath-bod, thora should bo the oloarvat proof of sound digpoeits yohid, to 
repel any presumption whivh might oaist to the contrmy.—Nolo by Slr W. Macnaghton. 


at This toxt is not of Mane, bul of Vrihaspatt 
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named have no right to tho poporty, as ia Jnid down in aw toxt of 
Fajnyawulkyor—t' hay whe know tho Jaw of gifta doolave, hat 
things onco doliverod, aa the prico of goods sold, aa wager, for the 
pleasure of heaving poets, mradeiaans, or the like, frou natural affoos 
tion, as an acknowladwnont Loa benefactor, ab auptial gift to a 
brido om her family, nol Uhrough rsgmd, cannot bo resumed? hia 
dy oonformable ta the Ad ifeddaleerd cual obliar authoaition, 

Qo. Supposing the gift to be illegal, and the outcast son dead, 
and Lat thero aro two diunghtors and a brother's son of tho donor 
living, which of thao atnvivors fy entitled to tho inheritanco 7 

R. 2. Whatever proporty is givon to a daughtor, tho gift fg 
logal; for iL insures tho produetion of benefits, as Vyciew anya: ‘A 
gift Loa daughter ia pmoductivo of nn elornal onjoymont of benofit, 
and also to a brothor”—Lho obhor survivors have no sight of sues 
Goasions and if tho othor daughter bo a maidon, sho ia only: ontitled 
to such portion of tho propotly as may sulfico for tho necossary ex- 
panees of hor nuptial ecromony. 

Zillah Agra, March 9th, 1818.—~Maon, ULL, Vol. I, Qhap, viii, 
Caso 43, 





Rosponsa Prudentum. 
Nacwancnnart and another, v SAsUMATATL and anothor, 


Tho docensod Vonganah, bosidos his son Singroo, loft. surviving 
him tho dofondant Sashummah his wifo, a daughtor, two daugbteres 
in-law, and a fratornal gislor-insdaw,--all widows. In hia last 
illness ho dirocted that aftor his doath, a cortain aum with his 
accounts and bonds boing fab given to his son, tho reslduo of hig 
proporty should bo divided oqually batwoon him and the fivo widows, 
This was accordingly dono; and tho son having sinoo diod, tho two 
doughters-Inelaw, above alluded to, claim to bo ontitlod to share 
what ho haa loft, as against tho defondant Sashummah, tha mother 
of Singreo docoasod, Qu. as to thoir right 2 


* This tg nob a toxt of Yajnawatkya, but of Nevada, Soo Dig Vol th yy 201, 


NRE EERE 
* 
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aw 


Answer, 
Tho deceasod Venganah, having a son, had no right to make the 
distiibulion stated, 
Remarks, 


By law, as received in tha school that follows the Afitdébshard, 
Smriti-Chandrikd, and Mddhavya, a father is restrained from giving 
away inmovables, without the concurrence of his song; but he isnot 
precluded from disposing of mavables at his discretion. (Mit. on 
Toh. Ch. i, Soot. 1. § 27.) Considered then as a gift, the distribu- 
tion alluded to, which seems not to have concerned land, should not 
have been deemed invalid. No doubt, the mother (and not the 
slatars-in-law) was entitled to succeed to the son’s property, 

Stra, O, L. Vol. WU, (Qnd Ed.) pp. 8 and 9 


ZILA OF SARUN, 


(A) Raw Towuxus Tavares, (B) Lan Raw Levaner Appellants, 
versus 
(QO) Four sons of Crurrur Tevaren, (D) Ico Lan Tuvarge 
Respondents, 


Ruggoo Nath, decoasod, was tho fathor of A, 0, and D, Ais 
tho father of B, It appears that O aud D having instituted in tho 
Zillah of Saran a suit against A and B, claiming certain lands on tho 
ground of their having been assignod to A by deed in wiiting by 
their fathor Ruggoo Nth, contrary to the Shéstra, obtained a deoreo 
in thoir favor by the dosision of tho Registrar, which was confirmed 
in appoal by tho Aasistant Judge. Tho appoal of A and B to tho 
Provincial Comt not boing admitted, thoy petitioned tho Suddev 
Doewanny Adawlut for a spocial appeal; upon which that Court vo 
ferred to their Uindoo Law Officers tho following questions, arising 
fiom tho cago as abovo stated, with the pleas urged by the ap~ 
pellants, 

1, Supposing Ruggoo Nath to havo acquired tho lands in dig 
puto by means of ancestral proporty, could ho in that conse, assign 
thom by doed to ono of his sons, to the exclusion of tho others ? 


Vor, IL 1 


* 


* 


# 





fd 
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2, Supposing them to have been not anvostial, hut of hiv owa 


own 


acynisition, contd ho do xo ¢ 


Za anstery, the Pundits vaplied, 


That, undor the efron ius dated, the fathor, ia either eaxa, 
was nol compeloat to asign over, by any ines, tha Lauda in qed 
tion bo ott xdon, witha’ the consent at the attends a father nob hay. 
ing power eithor to give or sell withont the consunt of lyst song, 
whother fand or slaves: thotgsh aeyniied by dilmoelf, mmeh less whore 
thoy have deseonded to him, And for this thay referred to tho toxt 
of Mana, ited in the Mitiestiard, Vyavalifra Mithavya, Vira 
Mitrodaya, Vyvada Cddava, ke Ge. 

Commiunicatod hy Mr. Suthes hud. -Stea It T. Vol UY, (Quid Id) 
pugo 10, 


DATCIEME-NADA, U, VISVASNADA S.—~ 


Thy Defundant, aul the husband of the Plain being brothers, 
and undivided, and their mother dying, tho dofondant, in the 
tbsonve of his brother, mado a gifs of lend ou the oocasion of her 
death, equal to two merectls of soads, lo one Annaveraloo Sushum- 
buttoo; he, tho Defendant, boing at tho timo in posvasion of tho 
family proporty, Quest Was tho yift good ax against tho absont 
brother, unauthorized by him ? 

Remurke, 

Seo Mit, on Inh. Ch. T, sech i, § 28, 29, Tho gift heiny mado 
for tho spiritual boneAt of a mother’s shade, and, ao fur as appeme, 
Doing nob oxvossive for Liat purposo, according to the religions 
polious of the partics, seems to como tudor Lhe description of india» 
ponsablo duty, for which one brother is compolent to mako a valid 
gift, without tho consent of tho othory—it could nol, thorafore, bo 
ro-eally ‘Tho action, howover, doos nob nppoar to have been brought 
for this purpovo, tho doueo boing no party to the suit; bit for that 
of charging tho wholo gift against the duno’s shao of proporty 5 
in which view alsa the maxim cited from the Mildlesliané 19 advorse 
to the Plaintil’s claim, which gous to disallow this disposal of pro 
perty as for the common conewn, Q 


i 
‘ 
i 
i 
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Tt may bo romarked, in addition to the observations, that, had 
tho Plaintiffs husband boon a minor al tho timo of tho grant in 
question, ib would havo beon clearly good, without his consent, 
which ho would not, during minority, havo heen competent to give, 
(Mit, on Inh. Ch, I, Seok. i, § 28, 29.) Té doos not appear that ho 
was a minor; but it is slated that ho was absent at the timo, whiol 
would be equally material, as connected with tha occasion of the 
grant; being the doath of the mothor, whose coromonies could not 
conveniently wait. Minors anid absontecs stand, in many respeots, 
in point of Tindu Jaw, on the same footing. TAS, 

Stra, TL, Ls, Vol. I, (Qnd Wed.) p. 839. 


TRROOVANDU-PORAM CHRISUNAMA-CITARIAR, By his Vakeel, 
Sesuapau TyEnaar, 
versus " 

ATAMATAMMAN, by his Vakeol, Srp Kussnemoopumy Cawn, 


Wo rond you copy of the genonlogical table in this cause; and 
you will lob ug know which of tho partios is to bo considered as hoi, 
If tho proprictor of a proporty authorize another to take possession 
of it, and potform his funoral ceremonies after his death, and dio, 
leaving an hoir at law, is tho latter thereby disinheritod 7 


Answer of the Pundit, 


Tho gift by tho owner in his life-time was competent; and 
takos effoot upon his death, 

Renarks. 

This is a consequonce of tho power of giving; which is not 
yostrainod, nnloss in tho case of land, the owner having male issue 
living; or in that of Lhe whole proporty, loaving tho family thoreby 
destitute (Jagan-ndtha’s Digest, Book Il, Oh, iv, vor. 4, 5, 7, 9, 
14, 18) According to tho Suniti-Séia, cited by Jagau-nétha, 
(Vol, ii, p. 118.) a gift of tho wholo estate is valid, but sinful, In 
the caso of land, however, the gift would bo invalid, if tho heir 
wore a lineal malo descondant, and did not consent, Mit. on Luh, 
Ch. 1, Suet. 3, § 27. 6. 

Stra, We la. Vol 11, (2nd Jd.) pp. 6 and 6. 
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ZULLA OF VIZAGAPATAM.-- 17th of Deeenber, 1804, 


‘The fanily of the doconsed, a Wimduo uf the Banyan tule, von 
sintod of hia wife and tho widows of the two soma lead within leay. 
ing isso; whou, boing ab the poiat of death, ho cust te le draw 
two instruments under (wo xevoral datex, pa peuting, the wudhangy 
should bo givon to lia eldor daughlersin-luy, exveph Hho jewehs ale 
had worn duving the life of hor bawbatmd; but dint the yereiger one 
should have some of tho morales, heaides her ommaments, et hab 
all tho rest of ia propoly, movable and immovable, should belong, 
ju cortain specified proportions, to hix blood rotations, bik xervants, 
and his widow.—<Ano those instiamenta valul? And, if et, in 
what manner avo the thive widows, io Uy willow of the dueonme, 
and his two daughtors-in-lyw, living together, bo divide the eatnta ? 


Remurka, 


A. disposition of proporty mado nuder infnanes of nager, as 
of any othor violont passion, diaburbing Uno intelleat, ia by law invndid. 
But tho objection must appeay from other choumetaned Un tte 
mero fact of tho diposition being difforont from that whieh the law 
would have mado without it, ho wholo property in quoxtion was 
voxtod in Use fathor, and ho, having no surviving male iene, were toh 
yoaliiotad by law fom disposing of immovablos, ax well ws movahlos, 
tt his discretion, Whatever was not ao given away hy hin wouht 
ovolvo by inheritance on his widow, and, after her death, on fib 
Jogal hoire; and, according to au opinion which is aupported by the 
author of tho Vadjuyants a commentay on Vidhnu, the widewn of 
song, who diod before their fathor, ava ontitled to auceool to lym, 
But this dochino, on which alouc tho daughtorsin-law could found 
my protonsions {o participate, ia not gonerally vegoived ty Uke 
achools which follow tho Mildkshad, 

Stra. TL. L, Vol. (Que ld.) pp 14 and 15, 


iy 
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“uA oy Curvroni—17th of Decomber, 1810, 


Tho Calendar* of a villago adoplod a son, who married, and 
died, in tho lifo-tima of his father. Tho fathor subsoquontly died, 
having proviously to his death given hia meerasee in ust, for the 
aupport of a daughtor, 9 sistor, and the widow of his decoasod gon, 
who wore all living with him at tho time, And now tho daughtor~ 
in-law claims it as hors. Tho Pandit (Ausoory Alagasingara 
Charloo,) roportod, that the disposition by tho Calondar was a com- 
potent ono, and tho claim set up by tho daughtor-in-law not main- 
tainablo, 


Remarke, 


Thore was nothing in the law to provent tho man disposing of 
his properly by gift, (which this trust is) for tho suppoit of tho 
women, in any maunor ho judged propor, And oven, had he mado 
no such gift, still, according to tho doctrino prevalent in the school of 
Mildkshard, tho daughtor would havo inhorited, in preforonce to the 


as 


sows widow; though tho author of tho Vayayantd, and a fow othor 


writors, hold othorwiso. C. wh 
Stra. HL, Vol. U, (Qud Ed.) p. 234. 


a) 


janace etm hemntenae Anne amen Ntsc 








* "Tho Calendar is he lo whom bolonge, in villagay, the funetion of reading nnd oxe 
pounding tha Punckdaga Panchdaga (compounded of gnoreha, Avo, and ungi, mombers,) 
siguitytoy n book Lrealing on astrological aubjuots, wider five pmtfoulay houds, 61a tho 
provines of Biahmtus vary Uinttoo village hnw ono, who vodelvox, aa hta component, 
Aportion of tho produce, whieh ia entlud his aecrasee, In somo villages {04s horoditary: 
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HIGOTLON Vf, 


TNH AUPREWAUY AND GoneRdT, OF TH FATHIBR OVER TAALY PRopry, 
AND, TN GAgtt OF TUK ATHENOR, UIAVBTRTLY, DE MIRE, OF AIULU ye 
TION, OF TG VIDE UR ANOTIILI AON QUATLANIRD, 


Catwurra, SD. Ammthe Lith of June, 1850, 


Present: 


Sir BR. Barlow, Bart, W. 2B, Jackson and 
FR. Colvin, Wisy, Judges 


Onse No. 8 of 1849, 
Crovraen Diane Lavy, Appollant, (Dofoudant with others, 
absont in appont,) voreue Bisaco aun, Pawper, 
(Plaintitt,) Respondent, 


Te de not campotons Lan aon, ovat it (he pravtuaes whara lo daw of Cho MUdkeliand 
provaily du bing o suit for powacation of ay ancorial eatate, wand intation of names, 
av on exclusive ploprlotary ghb aialng tho Tits. of his fais, an Une gravel 
that tho fathor hal made my fHogal alienation of the oal ita hy a nate withettt bli sens 
content, att that nob andy wae the vale Megal on Cnet aceont, daet that Che fatten 
had, hy waking 1 vested bimaele of bie ows ditorent in the oxtite, AC former 
Mogidton Ly a ninglo dude of tho Court, te Ui oontiary oleet, overnabet, 


ee he Principal Suddor Amean’s dovision is, in abate, ax 
follows i Plaintift anon for “porsuaaion, partition and registry of 
property, as dotailod bolow, and for ecstlat thoroof, ostimuting tho 
valuo of tho auit at 6,101 mpoose iret, Jor his ahare in monzahe 
Dooreo and Dhiunkoo, porguunah Gho, purchasad by Chuttordharee 
Laul, appellant in caso No. Second, or a similar shave in 
mouzah Seoora, porgnunah Chorand, purchasod by tho appellant in 
onso No, 29,” 

"Tho defendants pload that the plaintif’'s futhor sald to thom 
his proporty, with plaiutiff's consont, in order to pry afl debts cun- 
tracted for the oxpensos of tho mabriages of his daughta aud aona; 
that, ab the time of tho salo, tho plaintif’ wag prosont ab the execu 
tion of tho dead with hig father, and ongaged with him iu complet. 
ing tho sale. Ifo, however, made no objection to the sale, either at 
tho time of mutation or xogistry of tho decd.” 
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“On tho othor hand, it having been cloarly proved by the deci 
sions and other documents filed by tho plaintiff, that plaintifl’s father 
was 2 bad-character, and ulicnated the disputed proporty which was 
ancoslral ; that plaintiff objected to tho sale at the timo of mutation, 
and that plaintifPs fathor cannot, under the Mitakshava, soll or 
alionate ancostral property, without the consent of his son, It is, 
therefore, ordorod, that the caso be decroed in favor of tho plaintifi” 

a 


Judgment— 


Appellant proceeds to argne the caso as to the sale of village 
Dhunkee ; and wigos that, whether the sale be good or bad, ding 
the life-time of his father, the plaintiff has no title to possession, nor 
evon to como into cout to claim such possession ; and futher, that 
the mother of Nund-koomar is still alive; that Gobind Shevuk may 
have other children; and, in such case, the division botweon the 
plaintiff and his half brathor Nund-koomar, in half shares, would 
projudico Ue rights of other childron born subsequent to that divi- 
sion, which, of itsolf, preclude tho Court from granting a decioo to 
tho effect now sought. 

In answor, il is pleaded that a father and son possess an odtial 
right in ancestral immovablo property (soo pago 75, Select Roport, 
Suddor Dowanny Adawlat, Volume IT, Sham Singh, appellant, 
vor'sus Musat. Omrnoteo, respondont*); and it is aguod that as the 
fathor by malting tho salo, has divosigl himself by his own aot of 
his right, tho plaintiif is tho only legal claimant to tho property 
in suit, 

On these points, we havo to observe that a suit for possession 
and mutation of uames, as on oxclusive propriotory right, is the suit 
bofore us, not a suit to declaro tho sale by fatha of ancostial pro 
porty, without gonsont of his son, to be illegal. 

Wo are clonily of opinion that, during the father’s life, the 
plaintiff cannot institute such an action as is now brought. 
Wo, thorefore, roverso the decision of the lower Court, and give 
judgment in favor of the appellant with costs, ‘Tho rospondent’s 
ploader has produced as a precedent in support of his caso, tho Re- 
porl ab page 175 of the Su lder Decisions for 1843, whorein it was 








* Anto page 4h, 


eo 


bat, 
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rulod by a single judgo (Mtv, Rattray) that a plaint, similar to the 
prosont, ia admivsiblo, and a doago in conanrronds will that of tho 
Principal Suddor Amoon was paso for Ran Cholun, the plalutift 
Wo, howovor, cannot convur in the punciply of Wat decision—8, D, 
A. Doo for 1850, p. 282. 


OaLourra, 1L OG. Aho 8rd of May, 1867, 


Provent : 
The Wonorablo 11. ¥. Bayloy and Shumbhoo-nath Pundit, Sudges, 


Gana No 2627 of 1806. 
Suno Rusrun Koorwor, (Defendant) Appollant, 
RAT BUS 
Govun Rewanun BevKue aud athera, (Plainti@s,) Roapondonts, 


® 


Whore ane momber of a jotnk fatally elakan a property ox neparate, the one fy on line 


to prove hiv allegation, 
Vader the Miidkehont Jaw, an aenatlon hy anon withoul the fithers cunngnt de 


fivolld, 


Bayley, Ji~Tho pleas tnkon in apavial appoal are, in our opi- 
nipn, Yalta, : 

Those pleas aro that thd burden of proof ling Laon wrongly 
pub by the Lower Appallato Court wpon dofondant, apooial appellant, 
and that tho alicuation hy ono brother without tho dircat participa- 
tion of tho fathor and in his life-time was invalid, 

Plaintif’ sued for a honao at Bhagnlpore, alloging title by a 
purchase from Gopoo and Laul Behayeo, tho songs of ono Luchmun. 
The original purchase was in the name of Gopee alono, Defendant 
is an auetion-purchagar ab a sate in axcontion of tho rights and ine 
tovesta of Luchmun, the father, and aul Behareo, tho gon, both 
Judgmont-dobtors, 

he Lowor Appollato Court, admitting that tho family lived 
jointly ab Mirzaporo, states that it ia nol shown hy dofondant, special 
appellant, that tho houso ab Bhagulporo was conncotod with tho 
joint family or otherwise than soparato. 
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But with the presumption arising from the status of-the family 
boing admittodly joint, it was not on dofendant, but on plaintiff 
who sued for the house at Bhagulpore as a sopmate property, to 
prove that it was so. 

Nor could the property be alionated undep Mitéksharé law by 
tho sons without tho consont of tho father then living. 

Wo, therefore, decree this appeal with costs, We roverso the 
decision of tha Lower Appellate Court, and remand the case to be 
tried with reforence to the above remarks,—S, W. R. Vol, VII, p. 449, 


Bansee BALLAL, ¥. RAMAJEE NARAYUN KURMUKUR, 


In thts chse tho Kulkain of a village was sold to the respondent 
by the owner with tho consent of the co-parconer (appollant’s 
fathor,) then absont, and tho rospondent was ousted of possossion by 
the appellant, it was held that tho sale was good as against tle 
appellant, his fathor being allowed a right of action to set aside the 
alloged salo, 1f falso—Bon. Rep. Vol. II, p. 642. Seo Moiloy’s 
Digest, Vol. J, p. 4h, 

Alionation made by a Hindt with the consent of his son, can 
not, undor the Mitéksharé, bo questioned by the grandson— 
Burvail Ohutteo Sing and another v, Gridharee Sing and others. 
S, W. Rep, Vol. IX, p, 887. e 

A. deed of sale (whero full consideration is paid) oxeculed by 
a mombor of a Hindd family, acting de facto as tho guardian of his 
minor brothers, is not valid by ronson of the father boing alive at 


the time, 
Whoro a guardian sells part of an estate, and applies tho pur- 


chage-money to the oxpenses incmred in a suit undortakon and 
found in fact to bo for the benofit of the whole property, tho sale 
is valid—@unga Porshad and olhera v. Phool Singh and others 


8. W, Rep. Vol. 1, p, 106, 


Vor I 
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Admitted legal opinions. 


Patition without the father's coumort fe Hegel, Hat with dia coment hbele hin, 
Arenal adomonsd wh Chae anne ahuacd go Llc adage arqecrtt where tet hitel the aon whe 
waar it 


Qo A powon tad thee sony the youngest of whom abs 
conded fiom hig fanily house, and Che father work toward Tide 
bun to make inary after him. Tfia obher two sone voniined 
at home. In this ease, ix the eldest son competent lo exargino 
proprietary right ever the landed and ether paperty ? Buppoving 
tho oldest in thin interval to have adjusted: the proportion of hig 
father’s shave of the joint property by mens of abitvation, in this 
case, is Lho adjaatiiont vomplota nnd binding ? 

QR. 1. Th the absence of the father, who proceeded ta Tindena. 
bun to inquire after hig mikshyg son, the eldest son j8 competent 
to manage bit neseasod lands and his other property, iu virtue 
of whieh ho imay oxareiso propioluy tight over il Bit any 
partition of joint popeuty amnade by means of abitration without 
tho fathor’s pormission, enumet be considered as havfal, 

Q. 2 Ef the tnthor, ab Che tine of his proceuding to Binder 
lan, verbally left directions with his oldest son te edjash ie dixputo 
rogaiding his share of the dmmovablo property helt in juint tonaney 
with hiv other co-hoiia, and he (ho eldest don) acrornlingly did 
go While ho was nbaont, aed the father pon his retin be not 
rotistod with tho udjusbmoyt, in this ease, iv mul adjustmont good 
and binding 2 

BR, 2° Supposing tho oldest son, in tho alwoneo of hin father, 
bub with hia pormission oxpressod at the limo of his procouding 
to Bindrabun, to have chosen an arbitrator, anh to have received 


2 Tt ahold net ho spp, fam Che doetine Tb down i thie easy, Cint aem de 


ing We {ho Hitee daw Ge ben tthe aaasdin, Ghat thu oldest nem fa aloe onetlert to 
aunage Nin fallen x eatade, and frat tho other coe are to he dolar bout the WUT O® 
mont The daw nudhorzes ayahly won, Wwhethin be held at an yang st, bo tena 
Uno ontalos but Tf eaoh son clade hierdate ot neste nent, tne be Competent te do ag, 
Aron who da cupahte uy astm the mange ag wath) the eomu nt of thas foal, 
chong the tadhorhabaonee or at hdadedh, aa aprie fea ths suljohwd oxhact ef (he 
Didywbhdge; “Ta onot the oldest son alone cadtled ta dhe ce dates an Ceci ied of the 
so-hewa, ond nob the reat at tha Iathion? Not sop for the right of thas oldusb 
(to tke choige of the whole) in pronmmudt dependant onthe will et thereat ‘Phus 
Nareis wnya , Lot che eldust brother, by coment, apport tho geat, Vleet as father yor 
Jet & younger brother, who vw capable, do nee che pragunty at Uke Candly depot at 
ability,” By consent of ull, vvea the yenngoat lrothor, butyg vapalde, niaye apport the 
Fouts, Pulmogentting is not a positive rule,"—Note by Sir WW, Mavoungliten 
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his legal share of the joint proporty, separated by moans of arbi- 
tration, such parlitiéh of the estate is good and binding, even 
though the fathor after his return wish to recede from it. 

Q. 8. A peison had an only son, who in the absenco of his 
fathor having chosen an aibitiator, caused a partition of his fathor’s 
ancestral immovable property which was held in joint fouancy 
with his other co-heirs; and the father having retuned home 
dissonted from the meastie, and shortly after died, Tho son who 
caused tho partition is still living, and wishes to recede from it, In 
this caso, is he competent to do so, or otherwise 7 

BR. 3, The partition of tho father’s joint immovable and other 
propeity made by the award of an arbitiator, during the fither’s 
absence, without his oxpross permission, and to which the father 
after his .eturn did nob consent, is illegal, and on the death of the 
fathor, if the son who caused it to be mado wish to recodo, it cannot 
be considered as good and binding. , 

Zillah Aidnupore, May 25, 1818.—Macn. I, L. Vol. Ty, 
Chap, V, Caso 4, 


Responsa prudentum. 
Soonumman, versus GINECAPAT, 


On a question, as to the liability of the son to be sued, on 
aecoun} of proporty olaimed by the fatha, tho father living aud 
amonable al the time, tho Pundit (Rungachary) coitifiod in the 
nogative, 

Remarits, 


A. son can only sue, or defend a suit for his father, unauthorized 
by him, if the Intler be disabled by doorepitude, discaso, alionation 
of mind, or the like. Soo a passage of Vrihaspati, as follows; “A 
Kingman (oxplainod by Mitra Misia to mean a son, or other near rela~ 
tion,) or any person who is delegated by tho party, may instilule or 
defend causes on the part of one who is an idiot, a madman, an old 
man, or ono affliclod with disonaso.”—If tho fathor have retired from 
worldly affairs, the whole managoment of tho family devolves on the 
aon; and in such caso ho may of courso Wo sued, G 


aoe: 


wa 
< 


itl 
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Right—The fathor hay absuluto dominion during his Hifo; the 
childron have nothing to do with tho proporty, or Uio claims on ib, 
dill after his decease, iD 

Sta, UL 1, Vol. O, @nd, Mata) p. 826, 


Manas, 8. 0D, a. 


If a Windoo div, leaving property, can hin oldeat son, being of 
aga, claim the outstanting balances due to lig falhor, without pro. 
vious application for the purpose to tho co-hgirs Or, mush le obs 
tain a Palelut-namik from them, to oumpower hin? 

dnawereTho oldur brothor should consult, on the occasion, 
such of his youngor ones as aro of aga at tho linte, 

, Remarka, 

An oldor hrothar may certainly tua tho managament of tha 
whole, with Uno aeynioseanca of the co-hoia; (MAL on Toh. Oh. I, 
Beeb ii, § 8; and 2 Dig. toxbix.) Amd il the ahjectian ba on the 
part of a dobtor, pluading the claimanv’s want of authority from 
his cv-hoiig, the plea wonkd bo Dads Ghough it is promumed that, 
if ho roqnire, for his astivfiation and deemity, hab all whould join 
in an aequiltanco for paymonta made by him, ho ought to have that 
galafaction. If the objection bo on tho part of the co-hairs, the 
oldor brothor (uo doubt) cnunot aol for them, againat their con- 
‘Gout. , 
“Should conaull,” Ko~=That would bo very propor; bat what 
anawor ja this 4o tho Court's question? Tb was moan to ask, 
whotlior it Lo nocessary that tho oldor should recoive a formal gom- 
migsion from tho othor brothora, or whother ho may aet without it? 
The answor is thal no formal commission is noveasary. ‘lho elder 
brothor sucooods natually, ag tho raprosoutitive of tho father, to 
tho administration of tha oxlala; but, by common consent, any of 
tho othors may do go. In tho latlor caso, A wiitton agroomont may 
be givon; but tho neceasity of ono is nob avon hero abaoluta: the 
gonoral nolorioty of the {aot is in all casas sulliciont: is 

Stra, HL, Vol, TL, (Qud Md) p. 981. 
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SMOTION IT. 


ON THE POWER OF A PATIER, OR ANY CO-PARORNER, 
OVER PROPERTY UNDIVIDED, OR DIVIDED, 


Oatcurra, 8. D, A—Zhe 27th of May, 1826. 


Present: x 
W. Leycester and W. Dorin, Judges. 
Sxreo Surun Misser (son and heir of Straw Lau alias 
Duniao Missur, deceased) Appellant, versus 
Suro Sumat, Respondent, 


Salo of joint Ianded property, situated in tho district of Mizapore, by one partner with- 
out tho consont of the rest, sot aside as boing continty to tho Hindoo lnw, and there 
being ovidont oversenching on the part of the purchaser, 


This was an action brought by Shoo Surun Misser against Sheo 
Suhai, to recover possession of two mouzas situated in zillah Mirza- 
poro, pergunna Aroura, 

Tho dofondant, in formd pauperis, replied that tho land was 
worth more than Rs, 5,000, and was the joint property of his father 
and his four uncles, Had he wished it, he could not have alienated 
tho laud during their lives. I1e never oxecuted any hut-hubdlah or 
written obligation, such as described in tho plaint, He never ie- 
ceivod any of the sums spoken of by him, nor petitioned tho Court 
to givo the plaintiff possession, ‘Lhe real caso was this: he was ata 
logs for money to pay the Govornmont revenue for the year 1224 
I. 8, and therefore executed a written obligation of tho nature of a 
mortgage deed, pledging tho land for tho sum of Rs, 1,000, 

The officiating Judge of tho Zillah passed a decieo in favor of 2 
the Plaintiff with costs, directing tho plaintiff to pay the defondant i 
Rs, 2,056, the rest of the purchase-money, ‘ho defondant appented, 
in formd pauperis, to the provincial court of Benares, part of tho 
judgment delivered by the First, Second and Officiating Judges of 
that Court is as follows:—" The appollant’s father boing alive, he 
(the appellant) had no tight or power to alicnato any part of tho 
land, and all the deeds executed with that view, or to that offect, are 


4 


3 PRECEDENTS OF Root t 
134 


invalid. We, thorofore, reverse the deainion of tho lower court, 
and givo n deereo for the appellant with coals,” som this deaision 
tho caso was brought by xpecid appeal inte tho Badder Dewauny 
Adawltt. 

Tho Chief and Fourth dudes of the Suddar Dowanny Adalat 
(WV, Tayerstor and W, Dorin) on the 27th of May 1886, rected 
their opinions av fallow, ‘Bie Eindeo Jaw, as laid down te eyes 
this doliverod in farmer cases® does vet poi alienation of and, 
Jolt jointly hy several puftetaders, or owners, to bo meade by ono 
without the assent of the others, nor indeed does sak alienation 
Holl ood for Cho allowattssse pu duer’s individual ehata even, witkans 
the aygont of the vert Lt fx uot in tho presont cava kafliciontly 
sawn thal tha pariuors had conseuted to auch aliouation, aa tho 
appellant hay attomptel to prove, And gvon had their aaont 
boon shown, thera way such evident overreaching on tho part of 
tho appallant, that the Court could vot hokl tho transnetion valid, 
though ab tho samo tine the respoudant wad vlearly bound to refund 

* — to tho appollant the money ho hat received, with intorest, Lor those 
reasons the deereo was allemad with costieefol 8.) Aa Rope 
Vol, TV, p. 18, (Now Wil, p. 208) 

Aceoding to the ITindoo law, av current in Bel, an only 
son eaonob be given or reevived in the Dedlalas forme of adoption? 
and according to tho anime law, neither joint property ner tho 
profits avisingg from ancriticial feoa ara fil anubjoota of transfor, 
Nund-ram, and othora, hoira of Rum Suahys Seadey, Appolhunta, 
v. Kashea Pandoy and othora, Toapondonta.-Sel, SD. A. lop. 
Vol, TT, p. 282, (New Id. p. $10,) 


A, Band O were brothers, rong and Louant in emnmon of same 
ancestral lands, A, Kevaral yomts hofore his death, by deed, gave 
his genoral estato to D, lis sistor's son, and dul bia name recotded, 

"7 & On his death, Baud Canad for A's interest in tho undivided buds 
oul also for hin porsonal ostato aud certain villages bonght in Ald 





* Sou Chyil Raporks, page Me, Vat. UT, and puyga 71, ce gueaint, of the prosout vol 
ho anime dootrine was nlso mnalnuined bia "Nishant orn ial etn “Teale Jiainanul we 
appellant againal Jydalt Jin and athens, reapoudatta, ‘ha Mandtte Chon alas holt dhe 
sala of Jolnt undivided popetty to bo favalid, without tho asronb ol all the aharna, an 


not valicl oven for tha auller’a awn share, while uilividod =! 
Bodice Devanty Saale M0, milividodNole by tho Hoglntur of tha 


+ This onwo witl be found dn oxtonse In Che Bovk on Adoptiun, 


conte 
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name, which they alleged must be held to be an accretion to tho 
ancostral estato. S.D. A,, affirms judgment of Lower Court, passed 
on an opinion of its Pundit, ‘this awarded right of Band C to A’s 
sharo in the common villages, because, undivided,—and gift there~ 


fore, thereof, illegal. It dismissed claim to rest, because,—sole . 


acquisition (on prosumable admission of plaintiffs) was inforviblo,— 
and continued advorso possession of donor and donee established, 
Where B and C impugned as illegal a gift by A to D made 
several yas before his death,—It was held that on A’s death, B 
and C might recovor, by suit, object of such illegal gift,—thoir right 
then accruing: so that, there was not adverse possession in A’s life- 
time, nor waiver of claim on the part of B and C by previous omis- 
sion to sue,—JivanZaul and others vy, Ram Govind Singh and 
others,—Sol, 8. D, A. Rep, Vol. V, p. 168, (Now Ed. p, 198.) 


Agra, S, D. A.—The 16th of April 1864, 


Present: 
W. Edwards, Esq, Judge, and W. Robert, Esq. Ofg. Judge, 


Tora Raat and othors, (Plaintiffs,) Appellants, 1 
versus 
Perum and othors, (Defendants,) 
Respondents, 


Told that a proporty whioh has onco beon doclared to bo family-proporty, bolonging to 
& IMndoo undivided brotherhood, must follow the conditions of such estates under 
TLindoo Law, and no shntor is compatont to alienate his rights without having ob- 
tained the consont of tho bothe hood, s 


This was a suit for doclaration of right to one-half of 15 biswas 
154 biswansoes, belonging to Peotum and Ram Chund, who diod 
childless, and for prohibition of division by cancolmont of a sale-deod 
in favor of Chotay, to which property tho plaintiffs, appollants, be- 
camo entitled undor Tlindoo Law and custom on tho demiso of thoir 
father, 

In appoal it is urged that as tho Judge admits that the share of 
one brother dying childless was divided among the family under o 
Pyavusthé, ho should havo found that tho salo of thoir rights by 


* 
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the two olhors of tho brothers who diod childlox’ was illogal, and 
that thoso rights woro similuly subject to division among the any 


viving mombors of tho family. 
Sudymeint— 


Wo admit tho validity of this plea. ‘Cho extate, hy tho duelaion 
ein tho suit instituted by Moteo, war definitively nettle to ho 
joint fnmily-property, Tt has wing xemained in tho wane condition 
midividod, and must eowwynontly follow the conditiona of moh 
oatates tuider the Uindoo Taw, by which a alaror in an nudivided 
estate hold conjointly, is ineompotont to alionate his shave without 
the consent of tho mombora of tho brotherhood. Undor this view, 
tho avlo by the brothers Pootum and Ram Chun to Chotay, the 
fifth brother, was clourly illegal, Wo accordingly exncel tho sune, 
and rovoraing tho ducision of both tho Lowor Gourla and dvoreoing 
in tho (plaintiffy) appellants’ fiver, decree this apport with costs 
Agra, 8. 1, A, Doe, for 1804, p, B87. 


- Cancurra, TC. Av Zho 280d of April 1860. 


Progont: 
Tho honorable I. HB, Komp aud W. 8, Sattou- Kar, Juedyea, 


Onno No. 207 of 1804, 


Suro Psrsaun Jura and othora, (Platutifts,) Appollanta, 
UOVRUa 

” GuNGA Bam Jus. and othora, (Dofondants,) Respondents. 

Kiatt by tho guardian of minors to sot natlo an nllegat allonation mado by di adult 
mombor of a joint Hind? family in colton with (ho pnraliwor, and without the 
conaont of his ward, is nat pematiie, 

Accoudiug to tho Mitta law, auelt o nal fe vot Cor want of Cho aanend af Lhe whale 
of tho holis, and in tho absonce of prook Hiab tho sale was inaclo for a Ingal megossity 
or for tho honoflt of the minora, 





This suit is nob promature, ns contended by tho ploador of tho 
special appollant. ‘ho guardian of tho niinors sues to sat aside 


* 
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an allogod alionation made by tho adult mombor of a joint Hindoo 
family in collusion with tho purchaser and without tho songoné 
of his wards. Such suit, in tho discharge of his rust as guardian, 
can by no means be termed premature. 

Whether the spocial appollant is entitled to a vofund of his 
purohago-money from tho adult members of the family is a point 
which wa ava nob called upon to decide in this appeal. 

Tho Principal Sudder Amcon did not, as contended, refuse to 
consider tho ovidonco, on the ground that there was no recital of a 
logal nacossity in tho deed of conveyanca. ‘Tho Principal Sudder 
Amoen did consider the evidence, and observe that it was rondered 
suspicious by the absonce of any recital in tho bill of sale. It 
is admitted that tho sale is void under the Mithila law for want 
of consont of tho whole of tho hoirs; and thee is no proof that 
the salo was made for a legal necessity or for the honefit of the 
minors, 

The appeal is dismissed with costs aud interests. 

This docision governs No. 208, which is also dismissod with 
cosis and intorost.—S. W. Rop. Vol. V, p. 221. 

It is tho firmly settled rulo of Ilind& law, resting upon the 
authority of tho Mitdksharé and ropeated in judicial docisions that 
a managing co-parconor has not tho capacily bo alienate or charge 
tho shave of his minor co-parconor in immovable ancestral proporty 
oxcopl for tho purposo of providing for some family noed or tho 
porformanoco of an indisponsablo religious duty, or oxcept tho alicna- 
dion or charge bo for the benofit of tho joint ostalo—Mad, IT, 0, 
Vol, VI, p. 871. 


Tho incapacity of joint owners confors powors of alionation in 
covtain casea of necossity upon the managing ownor.— oer Shadow 
pershad Narain v. the Collector of Monghyr and othors,—8, NW. 
R, Vol. VUL, p. 


A. brothor acting as manager of the family proporty and for 
tho benefit of tho minors, although he has not obtained a certificate 
of guadianship undor Act XL of 1858, may mako a tomporary alic- 
nation of the family proporty for necossary purposes and the bono- 
fit of the minors.—Lalah Seetul Pershad v. Chand Khitw—N. W, 
Rep, Vol. II, p. 428. 

Vor, IL 18 
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Persons fe tho position of mannii members and gnardiang > | 


niay Jointly well park of the aneestral eatate te previde for the neoag 
pilien of Cha fumilyse- Acne med another e. Aeadage wel athorg, 
Fuh December Laie Mani Se Do aA. TA fi 188, po Lega ; 


‘ho twee of ae todeaaded estate euiioet alienate Cie shares 
of hig co pueeners without their pment Sableorat Lovain y 
Priluk Singh wud others - Bol AODOA. Bop, Vat ¥) ye tds, 


‘Yo potify on aliomation of aneostial property, a hygal nocogsity 
for the sito nant To xtiedy qieaviel to have exited, and auch 
novosity cama ho didtared fem the habits and yoneral ehnractor 
of a varlaneMildrit Xdegh aud athow vy. Raghageleeusd Shagh 
and athe —Bo TR. Vol VU, poe 


Te was liehl that by the taw as coment in ‘Tirhnot tho anta af 
Joint undividerd property is tavalid, without tho avant of all tho 
sliwors, and Be Chis ease Che Podits deckwed (iat such aqla was nob 
valid even for (ho seller's own ahatg while wnlivitutes gud Byte 
Morty. dyplatt flaosel 8. DA. Rep Vol TY, pe 00, note, 


Wold that hy the Dimi haw acenriont in ‘Virhaat, tho sale of 
Joint undivided: proparty, without Che consent af alt de eharare ta 
invalid, -Sheo Chirn deat and otha ye Jemma Jat and 
others, «Sol B.D. A. Rap. Vol VE ps i76. 


Wheoro tho validity of anna of anoaatval property ix olyjodted 
to on the gronid chat is way offeotad withand the aanmat af add dhe 
momihors of the Joiut Tipdn family, the objvotion enn only he mado 
by tho monsbor who did not consent. 


A mombor of a Tindé fanily may mortyago his undivided 
ghava of the jaink proparty without tha cunsont of his ao-sharors, 
dn oidor lo raiso mony for the benolit of the fanily, o gy to pay 
Hobts or liquidnto dommnds of hygal nocessityd/agimniaudh Khoo 
Hah v. Dooloo Alisser—8, W. Rap. Volo XTY, ea pe 80. 


Au undivided moter of a Hind funily enmot sell a portion 
of tha ancestral cstato werd dhiven heroty by pressing necessity. 
Ruma Kuite Aiyun, vy Kuluddiatyan—Lith Pooomber 1869, 








etna em tine weenie oe te NR oN His ee ns 2 sree tte, 


* Bee the forth odition of Btaangi’s Wudi law, by dD. Mayne bay, p, 808, 
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Mad. 8, A. 1859, p. 270, See also Rama Pillai and others v. 
Sreevungum Pillat and others.* 26th April 1860,—Z2id. p, 49. 


Salo of property by an undivided momber is not valid, aven if : 
falling within tho limits of his individual sharo, unless made yndor 
emergont oiicumstances and with resorvation of the shares of his 
sons and a sufficioncy for tho maintenance of his wife and daughters, 
Kanahas-bhaiya Pillat v, Sesha-chalu Sastr*—8th Febr uary 
1860, Mad. 8 A. BR. p. 17. 


. 


Mapnas, IT, C.}'~Zhe 2nd and 18th of December, 1863. 
Vina-svAnrt GQRAMINE versus AYYA-SVANI Gndntnss, 


According to (ho Tindoo law current in Macias (he mombor of an undivided family 
may allen tho shmo of tho family-proporty to which, if a partition tovk placo, ho 
would bo individually ontitled, 


Lhoro may bo a valid aalo of such ashore upon an oxeortion in an action of damagex 
~ fora tort 


Buch damagos and tho costs :aodverod constitute a judgment debt in respect of which 
the oxcoution-crediter’a thzlta aie the same aa thora upon auy abhor judgment for the 
paymont of monoy. 


Scotland, 0, J.—This was a suit for the recovory of two houses 
and premises numbered rospectivoly 82 and 88, in tho Chéilé 
Bazaar road, which tho plaintiff had purchased ata sale by Sheiiff 
of Madras under a writ of fiert facius issued to recover tho amount 
of damages and costs in an action of trespass against the defendant 
Ayya-svémi Gifmini and others. Thiee issues were sottled. Tho 
fivst was whethor at the time of the salo the houses and promisos 
wore the solo and oxclusive property of the defendant Ayya-svdmi 
Grémini, and the third, whethor at the time of the sale thoro was 
any valid and subsisting mottgage of the house No. 82. The Court 
disposed of theso issnes at tho close of the caso, finding the fist in 
the nogative and the third in the affirmative, and both against the 





* Boo tho fourth edition of Strange’s Hindt Law, by J 1D, Mayne, p, 362, 
+ Tiogont ; Scotland, C, J. and Biiloston, J. 





® 


140 PRECEDENTS OF | Boox tt 


plainti®. Bub tho second inaiy raived a finther question Whotlor, 
assnming the louser amt promiiney to be the property of dhe undis 
vided family of whieh Ayyaenviind and Che defendants Ayyueaviint 
Chamind and Deyand Atmel aco tacnibers, Ur plaintit’ by watea of 
auch sulo acqnived any and what ile and interest: in the sane; 
and upon Uta quostion we have ninay tn give jidgmunt. 

Vor tha defendants it was contended wea matt of lay that 
tho sale by Shei! passed no interoxt whatever in the Ganily pros 
porty, for that oven if it had boon an alienation by Ayyneavdini hime 
golf without (he cansoud al lia caspareouorg, auely alianation would 
ave heen void ad ineperttive even to tha extent of bia own share; 
and this being a kate upon un oxeention in an action of damages 
for a toré was put ag an fortions ease, But we nee of opinion 
What Ayya-svami might hive made a valid alienation of hin share 
and intovost tu the properly, and that it prexed under tha gala tn 
exocution by Sheil, As sopnrds Cho supposed dixtinetion whore, aa 
in Uho presont ease, the oxeoution is for damages fora tort, wo think 
that the damages and costs vecovared Constitute a judgement debt, 
and tho right of the oxecutionsereditor tlatauiler, be the aamoe as 
upon any other jndgmunt for the payment of money. Cy hold dit. 
forontly in Chin ease would be te efvat do declue thy peonuiny 
immunity of all members of nndivited Uiattt familion not posagar 
ing sell-nequivod property for any wrong, however yrent, whieh they 
may commit, 

Mr. Moyno, howovor, mniuly reliot upon the gonoral ground 
thal no alionation by a mombor of an tudividedl Tlindd funily 
without the cougent of his co-parconers can bind even his own share; 
and ho askod on consideration of several deolaiona of the ale 
Suddor Court upon this subject. Tt was nob diaputed that tho 
course of decision in tho late Supromo Court since ab loast tho caso 
of Ramaswamy v. Sasha-chelle, and tho opinion exproxed by 
Mr. Colobrooke iu hia observations upon that cade apportud tte 
validity of such an ationation lo tho oxtont of tho alienor’y own 
sharo: nor that tho samo rulo of law provaily in Bengal, Bab it 
waa said thet thero ia a foundation for the rulo in Bengal which dogs 
not oxist according to tho Windt law applicable to Madras, for that 
in Bongal tho share of cach parconer ia (ronted aa aoparate ovon 
boforo partition, though unaacertainad, 
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.-, In support of this the 81st section of the second chapter of the 
Dayc-bhaga was referred to, But that section appears to be a quota- 
tion ftom Narada, and according to Nyx, Colebrooke’s note to the 
passage il is otherwiso interpreted by different compilers, and is 
generally understood as declaring the separate and independent 
right of co-heirs who have made a partition; and certainly the 
language of the passage itself refers to a condition of separation 
to some extent. But we do find in Chap, XI, Sect. i, § 26, on the 


widow’s right of succession, that the author, in the course of a dis- 


eussion upon the contradictory statements of text-writers atid comn- 
mentators, makes the obsérvation that “it is not true that, in the 
inatance of re-union fand of a subsisting co-parconery] what belongs 
to one appertains also to the other parcener. But the property is 
referred severally to unascertained portions of the aggregate, Both 
parceners have not a proprictary right to the whole.” Chis obsor- 
vation, however, is used only in reply to the argument, that the 
preferable right of surviving parcencis may bo deduced by inforence 
from the fact that “ the same goods, which appertain to one brother, 
helong to another likewise,” and that “ when the right of one ceases: 
by his domiso, thoso goods belong exclusively to the survivor, sinde 
his ownorship is not divosted.? But according to both schools of 
Hindd Jaw tho right of survivorship is not absolute, and the un 
divided share, according to both, descends to his sons; and it seems 
to us that the real ground upon which tho widow's right of suc- 
cossion is placed in the Dayu-bhaga is the authority of Vrihaspati, 
who says that a wife is declared by the wise to bo half the body 
of her husband, equally sharing the fruit of pure and impuro acta. 
Of him whose wife is not deceased half the body survivos.” Adding 
by way of question “How thon shonld anothor tako his proporty* 
while half his person is alive?” So that tho right in truth rests 
upon the oneness of husband and wife, not upon the oxistenco of a 
roparato ostaie and intorest of tho Lusband in the property during. 
his lifo, Such a soparate ostate as a matter of inference might be: 
deduced as well from the descent of the father’s undivided share to! 
sons, which is common to both schools of law, as from its doscent to- 
his widow, which is peculiar to the Bongal school. It is farther to‘ 
be observed that whatover distinction there oxists in Uhis rospeet was 
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cortatuly prenont Lo tho miuds of Mr. Colwbronke snd of the Judges 
who deoldal the cased aleve referred ba, 

Tt only vontaiia fort te nation tha Snider Court decisions to 
whieh one attontion was culkal We lave braked at Ghee ongos, 
aoven innimber, and we find thab Unew of Hem expressly dedida 
that ane of aeveral eo poemnen may hind his own shavo hye ationn 
tiew aad that itis dinkly fur bis individ debb These avo tho 
deeidon to be fod at p, 22 of the Repmte for £8ha, ab pe 235 
of dhs Reports af RU, rand al p. BAF af the Reporte for 1860, which 
iy the lakest cose, There are, however, in Cho volume for THO, twa 
ducisions in whieh the contrary da held. Ono of those, at payo 07, 
ie ruslad upon tho authority of the ather ad p17, and Ukat again és 
restad upon the authority of the docision at p, 270 of tho Reports 
of 1869, Looking at tat caso if does nob soom bo go Cho lung 
supposed in two last montionad casos: for tho judgment in tora 
rooognizes the power of tho co-parconor te confer upon tho purchasor 
aright to what might ovoutualy fall to his aharo at diviaion, aud 
tho suit being for tho revovery of a speuifia portion of property upow 
an allaged division, which was divholiovad, apponrs lo have hoon 
properly dismissed. Aa bo the deeidion ab p. 215 of the Roporba for 
1854, wo nook only say Chat the Cite appentr to hwo precoudod 
upon the ground that the managing mambor having the cantrol of 
tho hanily property in his own banda quale not pracead hy suit and 
process to ouforeo Asin inctivédual elatin tyainnd the property. 

Wo sao nothing in thera dovisions tat materially eoulliata with 
(amd somo of thom anpporta) tho opinion wo have ahoyo oxprosod, 
and Sir ‘how, Strango in tho frat volume of his worl of authority, 
at pago 202 oxproaaly saya “that in favor of a bond ‘fda ntionca 
of undivided property, where the gale or mortgage could not ho 
sustained ag against tho funily, auch amends as it could aford 
would bo duo ont of the sharo of bim with whom he had dent, 
aud for this purpose 4 cout woukl bo wariauted iu enforaing a 
partition.” What the purchasor or exceution-creditor af the co« 
pareonor jprsiilitled dois tho share to which i a partition took 

PR rch) eras himself would bo individually ontitled, Oho 


not oxiat avbsnals, sharo of course doponding upon tho state of the 


in Bongal the shat - -- ---~  - aise Waele tan, 


hofore partition, Bho, Veoukatent Baublui— Bons TO. Re Vale X, ye 180, post, 
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family, In this case there appear to be two brothers and a step- 
mother, and tho share of cach biothor isa moicty. Thero is no 
ovidoneo of Ayya-svami’s having sons, If he had, thoy would uo 


_ doubt bo entitled to shares in their fathor’s moiety, and so the pio- 


porty available for tho plaintiff would to tho extent of their shares 
bo reducod; and except in this way the existence of sous would 
not, wo think, affect the plaintiff's right. Iaving then established 
his right ta an undivided moiety subject to a charge for mainten- 
anos, we might, as in an action of ejectment in the late Supremo 


Court, have decreed to the plaintiff possession of the undivided “* 


moisty in both the houses, but for the mortgage that has been 
proved under the third issuo; although further proceedings should 
bo necessary in order to realizo to the plaintiff the actual, enjoy- 
mont of tho moiety. In suits undor tho Civil Procedure Code, the 
Court is certainly bound to take into considoration all tho rights of 
the partios to tho suit, whethor legal or equitable, and by its decree 
to givo effect to those rights as fur as possible ; bat wo think that 
tho court should confino itself to granting such tclief as is prayod 
by tho plaint, In tho prosent case, therefor, as the suit is simply 
for the rocovory of possession, and as there was at the time of the 
sulo by tho Shoriff and nt the mstitution of the suit a valid sub- 
sisting mortgago of the houso No, 82, ontitling the mortgagee to 
possossion, tho Court oan only decreo to tho plaintiff the right to 
possossion of Ayya-svdmi’s sharo in tho house No, 88. 


Tho plaintiff is to hava the costs of tho socond issue, to be 
paid him by the first, third and fourth defendants. ‘Lhe Plaintiff 
will pay all tho defendants their gonoral costs of suit—Mad, IL, C, 
Roe, Vol. Tp. $71. 
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Bpocial Appoal No. 188 of 1865, 
DParanivinarra Kaunpay, Appellant, 
COTRUA 
Manndnu NAncAN and another, Respandonts, 


Avjalo hy a father bovalld hy Hindi how to the oxtont of lor ian dena af the mutt. 
vides ontato ‘Thoie dame distinetion acaurding boy Ue Mudiad nulionl butwen a 
fathen ail othct Go paren, 


Thin was a rpecial appeal againat the doeico of tho Additional 
Principat Sudcter Amin’s Count of Coimbatore in Regul Appeal 
No. 2h of 1808, vavording tho dearoo of tho District Munsif’s 
Court of Bhavani in Original Suit No, 67 of 1808. 

Tho Comt doliveralt the following »—~ 

Judgment. (0 this caso tho plainif has most improperly beoa 
Allowed hy tha Mansif, whoso irrogulaily hax nob been noticed by 
the Pulncipal Sadr Amin, to ano for what ho calli tho cancollation 
of nn eygroomont muito by his fathor, ‘Pheaoal tuuth of the matior 
in that Cho Sad defundind, che fither af plain, ties sold land 
allagedt ta hy funily proparty to Lit defondant, and that aa is new 
admitted, the bid has autaally how dotivered in pmuuanea of bho 
faolo, Ub ia mnnifoab that the enncollation of the vdsdéadautk would 
bo of no uso whatever ty tha plaindil, and tint he ought to have 
boon compallod’ to ano fur what Io really wantod. 

Tn mgumont, thonting this caso ad an action for tha recovery of 
tho.land, it hay boon contondod that a salo by tho fathor is alto« 
gethor void, Ulat partition for tha purposo of antisfying his can eats 
cannol ax in other casas ho directed, ‘The principle upon which, 
following tho suggestion of Bir Tl. Stiango and Mi, Colohrovke, tho 
Cowts havo of lato yours satishod tho contiact of ono individual 
member out of the sharo which would eumo to hin on partition, is 
that a8 tho co-parconor has contracted he ought to fulfil his contanct, 
that ho could, if disposed, ab any tima, according to tho dootring of 
tho Mudvas School, onforco » partition, and that itis only just that, « 
whore ho has incurred an obligation, fo shall not ho allowed to 


meee o* meat aires vee rt mene Ae pngiteminaapeaarsintrsenenent 
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wsoape iis olfects by the allogatinn thal his own deed was wlira vizes, 
but compolled to givo to his creditor all tho- remedies to which he 
would himsolf bo ontitled as against Ute object mattor of his agrees 
migni, Ib is quite cloay that on tho theo1y of the Madras School 
thoro is no distinction botwoen a father and other co-parcensrs, 

Wo, therolore, refer to the Lower Comt the issuo:—o what > 
portion of the laud suod for would tho 2nd defendant be enutled on 
a partition enforced by suit ? ; 

It is adcordingly hereby ordered that the Principal Suddot 
Amoen do 1oturn his finding on the foregoing issue within six weeks @ 
fiom this date,—Stokes’ Mad. II, C, Rep Vol. II, p 416. 


Bomar I, C.—The 18th of August, 1863 


Gunpo Mamdprv, Appellant, 
RAm Buar pix Budd Bua, Respondent, 


A momber of an undivided Hindi family hag power to mortgage his own share of the 
family stato, and, if he be acting as roprosentative and manage: of the undivided 
family, to mortgage tho itorosts of tho othet mombors of tho family thoroin on ny 
comnion fanilly nooossity, or fok the comuion benellt and tise af tho undivided family, 


{his was an action by Gundo Mahédev to recover the sum of 
Ra. 267-7-6, alleged to be due dn a mortgago bond oxecuted by 
Narsi Bhat, a momber of on undivided IIindd family ‘ho pro- 
porty mortgaged consisted of a house, 

The Court delivered the following judgment:—We hold that 
Naisi Bhat had power to moitgage lis own interest in the house, 
although tho family was undivided, and that, if ho were acting ad 
joprosontalive and manager of the undivided family, he had power 
to moilgago the whole of the house upon any common family necos- 
silly, ov for the common benofit and use of the undivided family, 
We, theréfore, reveise the decree of the Court below and remand 
tho case, in ordor that the judge may detcimino whether the plain 
tif can show that Naisi acted as representative of tho family, and 
oxecuted the mortgage under any common family necessity, or for 
theiy common bonofit, and may pass a new decision in conformity 
with our view of the law, 


Vou, IL a 19 
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‘ho second defendant, Rim What, bs be at liberty (a prove (iat 
Warsi Bhab waa not eating wi mmnnger, er that ther wor collision 
botiveen Guido Bhat and Namie Bom TO. Rep. Vol Tp ao 


The manager af an vadivided Hint feuily, (0 acting iu lisa 
Dadividual eapnvity, em sell his own share of Che fisily property 
only —Deaneoddicee Vitheel Hart, Appellant, Dermodhiee Heat Senin, 
Rospondent. Bom, WLC. Rep. Yuk 1, pe bee. 


Tht Gat an thin side at bidig, a momen af an audivided 
Tind# fanuly cannot, withott the consont of his eopmeoned, make 
ayi/t of his shine of undiyided property or dispose af th hy Wille 
Ceangehié Kom Sidhdppiand another vy. Redmond Bia Bhimaani® 
Bom, LLG. Rep. Vol LI, p. a0. 


*Bomnay WH. GZhe L7th Decenrder, 1809, 


Tomdendae Asmdtenda, cl ppadland, 
RAMCHANDRA VALAD Ditannd Druart, Meapondond 


On thig aide of Tadic amber of an nadisttod Hind family oun, withont the east 
of hh: co-prcenera, soll bbe shave de thy andiv ited prapatye 


For ovriam "Tho frets fom by the Distriet dadyo avo that 
Bhimanné and his kone Vithoht and Raneahandia wers an tuidie 
vided family, and thal Bhimannd with tho consent or aoyniaconae 
of Vithohd, but without Réin-chuali’s eouseut, volt tha family 
honso to tho plaintiM Under those eironmmtauoes the drdye hos 

drdod a halGahara of the house to the plaintift, whe appows, an 
tho ground that ho ia onlitled to the whale bongo, On the other 
Witind 41 fs contendod for tho vexpondent that tho anlo wae invalid, 
Stheo a momber of an undivided fumily erunot, without the consent 
of hia co-sharors, Miounto evon his own shave of the funily praperty, 
Tho authority voliod upon in aupport of this proposition ia the easa 
of Gangu-bit v, Rdnunndé (pre) Wo think that the deeision in 
that caso went no further than to deelura that ® mombor af an 
undivided family cannot, without consont of eo-parconers, make 0 
gift of his ahavo, and that fin no way nflveted tho provious duciaion 


* Sea Havudey Bhat e, Vonketosk Sunbhao, Won TL GR. Vol Xp. 180. Port OL, 
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of this Court thal 4 mombor of an undivided Hinds family can soll 
his own sharo of tho family property. Déntodhar Vithal v. Démo- 
dhe Hart (supra.) Wo hold, theroforo, that tho salo to tho plain- 
tiff is valid as regards tho share of Bhimanné, and invalid as rogards 
tho share of Rém-chandra Wo accordingly amond the deorao, by 
docrocing two-thirds of the house to the appollant.—Decoroe amond- 
od.—Bom. IL, 0, Rop. Vol. VI, p. 247, 


Aana, 8, D, A.—The 28th of March, 1864, 4 


Present : 


W. Roborts, Esq. Ofg. Judge, and I, B, 
Poarson, Esq. Offy, Latra Judge 


Byv-naru Siva and others, (Plaintiffs) Appellants, 
versus 
Ramusuvur Dra and others, (Dofendants,) 
Respondents. 


Tn proyinoos whero auccossion among Iindts is govorued by the Bono Shasta, 
Mionation of joint propoity, von to tho oxtent of tho alionor'a own sharo, fuvalld, 
but if tho propotty be partilionod, tho transfor is logal, 


Tho plaintiffy, who are co-hoirg in mouzah Bhoj-poro and other 
mouzuhs of Kureeat Mithoo, in zillah Azimgurh, suo bo avoid a dood 
of salo made in favor of tho defendant, Sheo Gholam Singh, by one 
Ramoshur Dyat also a co-partnor, ‘hoy alloge that as tho sollor igp: 
childless, tha salo by him is invalid. 

Tho Moonsiff, finding the plaintiffs and the defondant Rameshur 
to ba of one family, and the defendant to be without issue, ruled. + 
that tho salo was invalid, and decreed the claim in favor of tho 
plaintiff, the co-partners. 

Tho Judge las roversod the decision on tho ground that tho 
xallor who is of an ago to havo issuo, is nob controllable in respect 
of the alienation of the property by the co-parconers. THe finds by 
some precedents, (of which one* only neod be cited hore as appli- 


* No. QLof 1869, datod Wth of July 1860. Muhesh Pandey and otto, versus 
Virgwant and ora, Nath Woatern Yroviness Vol. XLY, payo 408, 
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enblo Lo the ense), thal tho saller hag tho undoubted vight to 
transfer his property in any way he pleases” 

Tn appual it is conlouded Ut the sale, being an alienation of 
joint famly-property hy aw childless co-partnory, i4 invalid undor tho 


Tind6 Law. 


Judgment 


Wo find ogolyes compelled to remand Che caso for a distinet 
finding as to whether tho peopotty in suit ia joint or divided, ag tho 
validity of tho hansfor dopsnds upon the determination of thig 
point. 

Lt is obsorved in Chat decision Uhat tho consont of tho nephows 
ia not vequisito under cithor the AfiAild ov Mitdhwhard Law to 
ronder tho alienation of ancestral property valid. ‘Tho priugiple of ; 
Aho distinction is oxplaived in tha Milakshad cited (V., pago 210, 2 
paragraph 8,) and from Macnaghton’s Tinda low, Vol 2, pago 40, > 
vig, Ubat a son has aight in bis father's proporly from the timo 
af his bith, whereas a nephew ean have no right until aftor the 
death of tho party ftom whom ho inhorits.” 

Wo observe, however, that it is nob stalod whether tho proparty” 
was wudivided ov pulitionod, though i6 is iufouible fom the report 
at page 98bof tho 80th May 1857, of this oan which was vomanded 
on tho dato, hat ib was divided praporty. Cb haa, we remark, boon 
long rulod by the preeodonts cited, Ut the alienation of joint pros 
portly is invalid, oven to the oxtent of tho alioners share, axcopt 
when mado with tho asdnt of tho aet of the eoxpnaituera, ‘Lhe 
iat of those onxes is governed hy Afihild leas the socond a Mir 
zaporo caso by Bonnres Law. In both, the Mitdkahara is quoted 
ng tho authorily, tho prineiplo boing Wut partition ik necessary for 
tho ascortainment of iudividual rights, (is tha vet of ascertaining”), 
and that until division hag taken place, Ganalot is invidid, Alchough, 
therofore, “Tlindon Law doos nob pormit alionation of land hold 
jointly by several prttov-tus oc awnord to ho made by one, without 
tho asaont of ethers, nor indeed does aveh alionation bald goud for 
tho alioning partuer'a individual share, even withont tho assont ofy 








* Nunddiam ancl others, raat Roadie Pandy, Soleol Hoparta, Vol TG page #89, 
alfimet on Hoviewa, Vor TY, page 71, Shoe win AUsae, cere Saw sult, Hopor bs, 
Yod LY, page 160, dite UN 
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tho rest,” yet such alienation does hold good if the property is 
divided, as is evident fiom the ruling of the Caleutta Sudder Gourt 
in the caso of Gopawl Pandey, and the doctiine laid down in the 
decision of this Court in the case quoted by the Judgo, 

But in the absence of a distinct finding that the property hero’ 
in suit is partitioned, (although it would seem from an expression 
ab the commencement of the Judgo’s decision that it is a0), we fee] 
ourselves precluded fiom pronouncing upon the validity of the sale.* 

We annul the decision of the Judge who will proceed to find,  * 
according to the rule above laid down, whether the property herein = ¢ 
suit is divided, and decree the validity 01 invalidity of the sale ac- 
cording to the status of the property ; providing at the same time 
for the costs of this appeal—Agia, S. D. A. Deo, for 1864, p, 299, 


CaLourra, H. C A.—The 80th of July, 1869, 


Before 


Sir Baines Peacock, Kt, Ohief Justice, 
Mr. Justico Kemp, Mr. Justice L, S. Jackson, Mr. Justice 
Macpherson, and Mr, Justice Glover, Judges, 4 k 
‘eo 
SapdAzart PRrasdp SArv, (one of the Defendants,) { 
: versus 
Foon BAsn Korr, Mother and Guaidain of 
Uant-vArt Prasdp, Minor (Plaintiff) and others (Defendcants).f- 


A. member of 9 Tiindy family, living under tho Aftedi shard law, and Laying joint family 
poporty, died ontittod to an undivided share in such property, leaving two widows, 
him survlving ‘The widows wero aucd m theh representative capacity in respect of 
dobts inowrod by him duing hia Itfe-time, on hia own account, aud decrees wore 
obtamed agninab thom, In exeoution, an interest in emtain portions of the joint 
fnmily propaity, to the extent of tho share to which tho decensed was entitled in 
lila life-time, waa cold, and the auction-puraliasers obtained possosaion of it, 





* Tho Hindoo Law Officer's ruling is to the offoct “that if tho vendor had lved 
sgpm ately, and provided lus foud and clothing sepaiately, and been peisonutly in possession 
ofthe ploperty in suit, he was at liberty to alienate 16" 

"Me land iu aurt is ruled to bo altogether and solely in possession of the yondor,—~ 
Pooision of tho Suddor Dowanny Adawlut, N, W. Provinces, 1800, page 164, 

t+ Roguim Appoal, No. 108 of 1865 (and analogous oases), fiom a dooies of the 
Aubuidinato Judge of Sarun, dutod tho 0th Apt 18¢6¢, 
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fold, thal the ahaa of Uno deveasmd did nett bla death prim to Lhe widows, but thot 
(thera bulag ne niaty jase) 1b piel lo Ur romatning iuembma of the family } 
Ly maviverdhip, aud coukl nut be rendered linble ty the dolla of Une daceagud in 
BUTE aygahiné lis whlows. 3 
Qutere, whether Uiorw who Ghko tho ahie by ivlverblp, ave Habla for the debla of 
tho devoadnt to tho extent of hie dine. ‘ 
Admombot of a joint Mh fanily hag ne nuthaity, without tho conmant of hla ag. ' 
nhavora, to mortage hts mullyhtod slate in a potion of the joint fanily Property, 
fa otlen to nada anuney on his own avait, ed not for the benefit of tha faruity, ‘ 
Who following questions wore refurred lo the Full Bonoh by ! 
Dox Justies Kemp aud Mx daaticn Markby :— i 
Maakby, Te-Tn this eno, Having regard lo the difference of — 2 
opinion expressed in the ensod of Danadhkun Vithul Tart vy, Dax ; 
modhur Lari Somana(\), Gondoo Mohaden v, Ram-bhut Bin Buboo- 4 
Dhat(2), and Palani-veluppa Kauuker ve Mannaw Nuikan(s), ; 
on tho ono hand, and that of Goxgerat vy. Sudaburt Pershad Suhoo(4), | 
on the othor,—avo rotor tho following questions bo tho considoration i 
ry 


of tho Ifull Boneh i 


Bhagwan Tal, a member of a Mindd fiunily, living undor tho 
Mitdleshaad lay, and having joint family properly, dicd entitled to an 
toidivided shave in suel prepurty, aud leaving two widows, Mahost 
Koor and Musa Palatt Kooy, him auvviving, After tho death 
of Bhagwan Tal, his widows wore nttail in Ghuir reprasentative capas 
oily in rexpuel af debta inenerod by int in his tifa-time ou his own 
recount, and not for tho benefit of thy joint funily, andl doovoos 
wero obtained againal the wilows in that capacity, To exacuion 
of ono or more of these decrava, an intorort in curtain: portions of 
tho joint family proporty, to the oxlont of the aliaro to whieh 
Bhagwan Lal wos entitled i his life-time, lias buen sold by auction, 
ant tho pnrehawns have taken porsowion, Can tho nophew of 
Bhagwan Lal, who iy oneal tho aurvivings members of tha joint fais 
ly, rooover fiom the purchaser possuasion of tho interests which they fi 
have purchased, or wry part of them ? 

Bhagwan Jad, te biy lifu-time, oxoentad au ordinary guninposhgt «3 
mortgage in reapect of bis widivided shave ina portion of tho joint * 
funily proporty, in order Loraine manvy on his own account, and not a 


ca 
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for the benefit of the family. Can tho nephew of Bhagwan Lal 
recover from the mortgagee, without redeeming the same, possession _ 
of the mortgaged share, or any portion of ib? 

The following is the judgment of the Full Bench, on the first 
question, delivered by 

Peocock, 0. J—The parties to this suit not having consented 
that this Bench should decide the whole of the case upon regular 
appeal, ib is necessary for us to decide the question which has been 
referred to us by the Division Bench. 

The question is: “A member of 2 Hindu family living under 
the Mitakshara law, and having joint family property, died entitled 
to an undivided share in such propeity, leaving two widows him 
surviving, After his death, his widows were sued in their represer- 
tative capacity in respect of debts incuned by him during his life- 
time on his own account, and deciees were obtained against the 
widows, In execution, an interest in certain portions of the joint 
family property, to the extent of the share to which the deceased 
was entitled in his life-time, was sold, and the auction purchasers 
obtained possession of it, Can the nephew of the deceased, who is: 
one of the surviving members of the joint family, recover posses. 
sion of such interests, or any portion thereof, fom the auction: 
purchasers 

It is stated that the widows wero sued in their representative 
cnpacity, and that the sale took place under a decree against them 
in their representative capacity. Wo must assume that the sale took 
place under decree in that suit, The certificate of sale simply says 
that the righis and interests of the widows were sold ; but assuming 
that the widows were sued in their representative capacity, tho certi- 
ficate must be considered to apply to such property of the deceased 
as they took in their reprosentative character. It is contended that, 
under section 208 of the code of Civil Procedure, the execution-cre- 
ditor was entitled to seize Bhagwan’s shaie of the undivided joint 
estate and to sell it, The Section is as follows :—‘ If the decree bo 
againgt 4 party as the representative of the deceased person, and 
such decree be for money to be paid out of the property of the de- 
ceased person, it may be executed by the attachment and sale of any 
such property.” But I apprehend that the meaning of this is, that 
where tho decree is against a representative of a deceased person, 
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aud tho deerge is for money to be paid ont of the proporly of 
the docoasad, ib must be paid ont of aueh of tho proporty of the 
decomved porgon ay pustod to tho roprowntative. Lf for cing. 
fangs, under the Muglish Iw, wn oxeeutor should be suad for a dobt, 
aida deaes ohiainad agaiust him, J appeehent dit, as @ gonoral 
ru, you could uot, undor that deere, seize property which passed" 
to the heir, and net to the exeentor, 

Whatover tay bo the constraction of section 208, tho property 
which wad suized in oxceittion dud Boll was tol the property of the 
deceased porson ab tho timo il was xeizod. TL was hie ucither legally, 
nor equitably, nor had his heits any lugal or equitable intrest what. 
over in it 

According lo tho Mittkshad low, if member of a joiut un 
divided family dios without a son, aud lowving & Inrothor, hia widow 
does nob take his share by duscont. If he leaves a son, tho som talos 
hy descent; but if ho leaves only a widow, the stuivivors luke by 
survivorship, aul thay holt the property whieh they take hy sav. 
vivorship, legally and equitably for themaoteos, mid not in trusé for 
tho hobs of the decoused, he deevasod's ligiis lave no interest 
oither logally or equitwbly in the share whiok passed hy sarvivorship 
ty bho surviving costars, 

That tha oxtala su vives, and doos nob pass to the witlow by ina 
horitance, haa heen hold by the Privy Connell lo bo tha Jaw Chey 
hold that, in the absence of axon, tho share of a daceased membar of 
a joint funily, undor tho Mitdlaliad law, dood nat ga to tho widow or 
to the porson who would bo next heir of the decerkad if tho widow 
wore not in oxiatonce, Tl appoara to me to ho lear that tho prow 
perly seized was nok the property of Uho deceased int tho ind of his 
widows a4 his soprowonlatives, hor was it properly evar which tho 
widows Jia any powor whatever, or with regmd to whieh thoy had 
any legal or oqnilable right; it was property whigh belongod wholly, 
both legally and equitably, fo the stuvivery, Tf the deecayod had loft 
a son, his interox’ would have gone fo the son as his heir, and then 
his interest, no doubt, would havo Leen gxaets in tho hands of the 
son for tho purpose of paying the futhor's dubt. 

If tho survivors who take the proporty by survivorship aré 
liable to pay tho debts, they ean only be mado liable by a auit 
agaist them, and nob ina suit against the widows, If survivors 
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aro liable to payment of debts out of the property taken by sur- 

vivorship, it is only just and reasonable that they should have an 

opportunity of showing that no debis were due, If they were sued 

for the debts in consequence of their taking the interest of the 

deceased by survivorship, they might show that the desensed left 
“no debts, 

Tt is unnecessary for us to decide whether, under a decrea 
against Bhagwan in his life-time, his share of the property might 
have been seized, for that case has not arisen, According to 1 deci- 
sion in Stokes’ Repoits, it might have been seized, but the case ag 
against Bhagwan and that against the survivors is veiy different. 
So Jong as Bhagwan lived, he had an interest in this property which 
enfitled him, if he had been pleased to have demanded a partition, 
and to have had his share of the joint estate converted into a 
separate estate. 

The case of Ishun Chondrea Mitter v, Buksh Ali Sowdaguy,* 
was quoted as an authority, but that appears to me to hee, very dit 
ferout case. ‘Thore the widow was sued. ‘The plaintiff alleged that 
the husband had died, and that he had left a widow and a minor gon. 
In that suit the son being a minor, the question was whether the 
decree was not in substance 9 deoree against him represented by his 
mother as his guardian, i 

T think, thereforo, thet this property not being the property of 
the widows, and not being the property of the hoins of the deceased, 
could not be made available under the decree against tho widows; 
that if it could bo made available at all for payment of the debts of 
the deceased, it must bo in a suit against the suryivois to charge the 
shave of the deceased in the joint estate with the payment of the 
decreo, or by suing the smvivors for the deb aud asking to have 
the deceasad’s sharo of the estate made available in the hands of the 
gurviyors to the same extent as that to which it would have been 
made available if the deceased had left a son, and the estate had 
gone to him by inhgritance. 

J think, then, that the question must be answered in the affix 
mative, that the plaintiff has a right to sue the purchaser under that 
docxee, to recover back tho estato, inasmuch as the proporty belongs 
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4o him, and tho title of the defendant, aan purehiaser tndar the 
Qecreo againal tho widows, tx au invwlid title, 

Kemp, J Snover ontortiined aay doubt Unb tho plaindiit took 
tho oatate of Bhagwan Tal in sight of suvvivership, My danbt was 
whothor he took the estate of Mhagwau ean onere, that ta to RRy, 
burdened with the payment af Rhagwau'y debt ov nat? ‘Unfor. 
donately onr roference hag been do worded that this point, whieh is 
of the niimast importance, haa net bean dooihat. Che Juduent of 
Tis Gordship tho Chief Jastive, though if approaches the question 
vory closoly, dors not xulve it, Por tho reat, P eonenr in the jnilg. 
mont which has boon delivered by he leaned Chief drstion, 

: Jackson, J—T also conmur in tlie answer whiels ib ia proposed ta 
givo to the first of the two qteations referred to tha Bull Boneh. 

Mackpherson, JT concur, ' 

Glover, JT am of the samo opinion, 

Pho following is tho fudyment of Cha Mull Roel on the second 
quostion, dolivered hy 

Peacock, CO. T—(Tho other fudges cononreing). Cho frat 
queation has already leon answeed. he second question raises 
the point whether a nwiuiher of a join Mada family, governed by 
tho Mitdkshmd law, ean mortyago hia undivided shave ina portion 
of tho joint family property, in orer to aaiso imoney on bia own 
account; and nob for tho benefit of tho funily, ‘Chore are contlioting 
ooialons upon Uio subjoet, ar pulutet ant hy the Division Bengh, 
by which tho quoation was refered. The ensues referred to fram 
Dunbar's Bombay Reporta, and that fiom tha reporta of the Uigh 
Court ab Madras, aro in snpport of the nifimmtive. ‘Cho one of 
Cossorat v. Sucduburt Perel Suhoo* is nv authority ti aupport of 
tho negative, ‘Ubis caso has ban very ably ayned by the pleadera 
Gh Doth siden; and in addition to the Mitthund on Tihoritanes, 
{ranslutod hy Ma, Colobroolea, numerous pusngoy have boon cited 
froin the Sanskrit af other parts of tho Dinan Stat of Vanya. 
valkya, logether with several cased in adldition to those referred to 

by the Division Nonuh. Amongst otters, tio Powlara, in aupport 
of tho affirmative, have reforrud to tho ense af Viraandind Grambnd v, 
Ayyusudmé Craminit In Unb caso it was lield that, acoarding to 
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tho Dlind@ law, as it prevails in Sonthern India, ono mombor of a 
joint Hindé family may soll his undivided sharo of joint property, 
and that such share ix liable to bo seized and sold in oxecution for 
tho separate debts of the sharer, 

Tho dosisions founded on tho dogtring of tho Schools of Soutliorn 
lndia and of Bombay, though entitled to great woight, ave not sulfi- 
cian Lo justify this Court, in a caso governed by the Mitdkshard law, 
in overrnling a long sories of docisions expressly founded upon that law. 


Tn Appoovier v. Rama Subha Atyan and othors,* it was held 
that an actual partition by metes and bounds was not necessary to 
ronder a division of undivided property complote; but that when 
tho mombors of an tadivided family agreo among themselves with 
rogard to a particular properly, that it shall henceforth bo the sub- 
joct of ownership in cerlain defined shaves, then tho character of 
undivided property is akon away from tho subject-matter so agreed 
to bo dealt with} and cach member thonceforth has in the oslato 
& definite and cortain share which he may claim the right to receive 
ant onjoy in sovoralty, although the proporty itself has itt boon 
aolually sovorad and divided, 


In that caso, howover, thoir Lordships stated that they’ would 
bo unwilling to reverse any rule of property which had been long 
and consistently acted upon in the Courts of the Prosidoucy; and 
wo must, I think, bo guided by the same principle, 





Mow tho caso rofarted to in support of the nogative of the " 
qnostion, namoly, Cosseraé v Suduburt Pershad Suhoo,t was not 
tho first case in which it was held that, according lo tho Miléksharé 
lay, one mombor of a juint family caunot alionale his own share of 
joint family proporty, without the consent of all ho olhor mombors, 
That decision was fotnded upon a current of authorities supported 
hy tho Vawuasihds of Pandils, which ib is too late now for the 
courts to overrule, oven if 16 wore disindlined to agree In tho prin. 
ciple established by them, 


tn Mundvam v, Kushee Pundey,| the quostion was put to tho 
Hindu Law Officers of tho Court whether it was lauvfid, according to 





# 11 Mooro'y 1, A, 76, TB WRG pe Bld Ante, p 90, 
} 8 Sol ep, (1829), 232. Soe port, 








156 PRECEDENTS Ot (tons: 


tho luv current in Tirhool, for any one of several cospareonora, to 
tanafer hiv shmo either by sale or gift; lo whieh the Piaedita ras 
plied that a gift of joint nudivided property, whether veal or pore 
sonal, wad nob valid even to the astent of the donors share, and 
that tho property could not bordel on given aay, anil it weer dotins 
od and ageortuned, whieh eannol be dene withent al division > and 
thoy vofarred to the Mitebshara, by whieh it was anid that " parti. 
tion fy the act of ascortaining suvazal indisidual rigita” ‘Cho Court, 
neting upon that opinion, allicmed the decision of the lower eourt, 


Afterwards & ieview having boon applael for upon suspivion 
tat tho Pandit who had delivered the Pyceodlet bal been tnibod, 
,& fresh Vycoustheé was euled foe fom ation Mandits of the Court, 
who Anawored thal property being held joint tonaney hy xevural 
shavers, wwhothor ib by real or patron, ne ene ol the anid wave 
has uubhority, without the permission of Cha contacts, lo eal) any 
pat of tho sud proporly hi shave and to give ie awsay, and thoy 
citod us guiloritios, first Pydee in Che Mitikahata es =" Lo immovable 
pioperty, whether divided ov undivulid, all the ahaters shave alike : 
among ham ono potaen cannes sell, mortgage, oe give il away y 
secondly, Murede in tho Dathakie Miniiuats  Maponty hold in 
comMUK AMON, Many Kons eaMOl, tuoler Roy eietANtAUeOR, bo 
alionatod? Upon considering theabore lycra’, tine Cay alte 
inatoly uphold, upon raview, the fivier devinien, 

Tho Vycuwathd given in the original ease oo pial ne an 
authority ta Macnaghton'’s (Mindi hu, page 226, ene SV EL (Pox), 

Tho prineiply of tha above ens way adopted in tha ease off 
Sheo Surn Missor v. Shoo Sahai* duvided av Ta2G, upward af 40 
yeas ogo. Tu thet cage the dudes of tha Sudder Dowanny) roe 
vordad their opinion as folluwa + 

“Tho Hindi law, us lait duwa in Mycota delivered ia 
“former cases” (refering lo the ena above eited ), dae nut pore 
init alionation of Janda hold jointly hy sawaal p dfidere or owners 
to bo mado by one, withouh the aesent of the athens noe dnlead 
does such alionation hold good even for tha adivniing paituen'a indie 
vidual shave, without the assent of the ved.” 


* 4 Bol Rep. (18th, 193. haute, pe 19 
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Tu a note to the last case, it is said:—* Tho samo dockrino was 
also maintained in a Tirhoot case, whorein Rajah Bedyanund was 
appollant, against Jay Dull Jh& and othos, respondents, ‘he 
Pandits there also held tho ento of joint undivided property to bo 
invalid, without the consent of all the sharers, and not valid evon 
for the sellor’s awn shara while undivided.” 


A. Vyavasthé similar in effect, and a decision founded upon a 
similar prinoiplo, wore given in 1882 in the case of Jivan Lall 
Sing v. Rum Gobind Sing.* 


‘Tho above principle was again acted upon in Sheo Shan Lall 
v. Jumun Lal} and in Mussamut Roopa v. Roy Reotes Rumunt. 





A similar rule was followed and acted upon in the late Sudder 
Court of the North-Western Provinces, in the caso of Joynarain Sing 
and othors v, Roshun Sing aud othors§ ; and in the case of Byj-nath 
Sing v. Rumessur Dyal and others, decided in 186 t, tho same Court 
hold that, in Provinces whore tho succession among Hindts is go- 
verned by tho Bonares Shéstras, alienation of joint proporty, oven 
to the oxtent of tho alionor’s own sharo, is invalid; but that if tho 
proporty be partitioned, the transfor is logal, (See Ante, p, 147.) 


' 
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In tho Viudda Chintémant, by Prasanna Kumar Tagore, pago 
77, i6 is laid down that “what belongs to many may bo givon with 
thoir asyont,” “Joint ancestral immovable property may bo given 
, with tho assent of all tho heirs” “Tho nssont of all tho hoirs is 
reqnived for a gift of joint ancestal property, whother movable or 
: immovable,"—Lago 78, “When tho whole proporly is actually 
divided, tho individual action of tho share-holdos is valid’— 

Pago 79, 


Tu the Mitéksharé on Inheritance, it is said, Chaptor I, Section 1, 
Vorse 30+— Among unseparated kinymen, the consont of all ig 
indisponsably requisite, because no ono is fully ompowered to male 
an alionation, since tho estate is in common. 

I was at ono time disposod to think that as one of several mem- 
bors of a joint family can compel partition of ancostral proporty 


* Mol, Rop. 103, + @ Sal. Rep, (1887), 176. 
48. D, (1853), 844, § 28,D, A. N, W, (1860), 162 


bi ene 


188 PRECEDENTS Ov | Box 1, 


against tho will of others (wea Mitékaliud, Chap. 1, Section 6, Verso 
8), 40 ho might, without tho will of the otliers, alienate Vat share to 
which ho would be entitlad upon partition; but apon iotlestion T 
focl that that opinion auimot be maintained according lo the tine 
prineiplo of the Mitékshad Jaw. In the ease of Appoodvion ¢, 
Remesubhe Atyon,® lo whioh Ehave alvoaly referred, and which 
wag ncaa yovetuod by the Milikshant, tho Lords af whe Siadlicial 
Conmittes say Avcouting to tho tie Hobie al an nudivided 
family in iad Taug, no hadividual mentor of that family, whilat 
ib romains undivided, ean prodienty of the joint and widivided pros 
porty that ho, that particular ntombor, hax a coutain duliuite share, 
“No individual of an mudlivided funily could yo tr the place of ra» 
coipt of rent, and claim to take from the Golloetor or Builif’ of the 
routs a certain definite share. ‘Uhe prucwods of wndivided ptuporty 
must bo brought, avcording bo the theory ef an andividud family, 
to tho common chest or purse, and then dealt with nucording to the 
modes of emplayment of tho menbary of an tndividgel family, Bub 
Wwhon tho menbors of an tudivided finily agroo mong thamaalves 
with rogmd fo prtioular praperty that it shall thenceforth he tho 
subject of ownership in coutain defined ahaves, then the charactey 
of undivided property and joint oujoynunt ix taken nwny from the 
subjockmattar xo agreed to be dealt with and ie tho extate onal 
mombar bat honeaforth a delnito and eortah share whiel de may 
dlaim a right to receive wut to onjay in soveralty, althangh the pro« 
portly ilaelf has not bean actually xoverad and divided,” 

According to the law of Bughurd, if there be te Join tenants, 
w soverance is offactal by ono of thom conveying lia xlare to a 
stranger, as woll as by partition, lut joint tonants umter the English 
Jaw avo in a very different position from mombera of a Joint Thndt 
family under tho Mitukahudé law; for instance, if a Tale family 
consist of ® father aud thiae sons, wny ane of the aon haw a right 
to compel a partition of tho joint anegstiul property; but upon 
partition during the tify of tho fulher, his wives are entitled to 
shares; and if partition is mads after the death ef the fathor, his 
widows aro ontitlod to shares, and danghtors avo ontiblad ty pirtici- 
palo; soo Mitékshari, Chapter VII. I! partition bu made during 
the life of tho father, aud anothor brother is afterwards born, that 
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brother alone will bo ontitled to sucaced to the share allotted to the 
father upon partition—Mildksharé, Chapter I, Section 6; but so 
long a3 tho family vomaing joint, and soparation has not been of- 
footod, cither by partition or hy agreomont, such as that recognised 
in the caso above cited from the Privy Council, every son who is 
born becomes, upon his birth entitled to an intorest in tho undivided 
ancosiral proporty, In sucha caso, neither the fathor, nor any of 
the sons, can at any particular momont, say what share he will be 
entitled to whon partition takes placo. ‘Tho shares to which the 
members of a joint family would be entitled on partition are cons- 
tantly varying by births, doaths, marriages, &o., and the principle 
of tho Mitéksharé law seems to be that no sharor, before partition, 
can, without the assent of all the co-sharers, determine the joint 
character of the property hy conveying away his share, Tf he could 
do so, he would have the powor by his own will, without resorting 
to partition, tho only means known to tho law for the purpose, to 
exclude from participation in the portion conveyed away those who, 
by subsequent birth, would become mombers of the joint family, 
and entitled to sharos upon partition, “They who are born and 
thoy who avo yot unbegotton, and thoy who are still inthe womb, 
roquiro the means of support, no gift or salo should therefore be 
mado,”"—Mitakshart, Ohap. I, Section 1, Vorso 27. 

Tho Court has vory carefully referiod to the passages quoted 
from tho Sanskrit of tho Dharma Shdatra of Yajnyavallkya, and in 
addition to tho translation which was handed in, they havo had a 
{ranslation mado by Beboo Shamé Charan Sircar, tho chief sworn 
interpreter of tho Court, ag suggested at the lima of tho argumont, 
‘Tho Court sees nothing in Uhose oxtracts al varianco with the opinions 
abovo oxprossad. 

Wo avo onlled upon to docile this case according to tho ALitél- 
sharé law as wo find il, and not according to our own viows of policy. 
Whatever our opinions might be, in tho absonco of tho decided 
cnsos to which T havo roforrod, L am of opinion that wo should not 
tbo justifiod in ungoltling tho law by overruling that current of 
authoritios by which, for nearly half a contury, tho law appears to 
have boon soltled, and in accordanco with tho principlos of which 
it appears Lo havo boon gonorally understood and acted upon, 
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Tam of opinion that npon the ximplo fret stated in Uho second 
question, Bhagwan Lal hut no wuhority, without the eonsuah of his 
co-sharora, Lo mortgage his undivided shiae ina portion of tha joing 
family property, in order to ositiky money an his own acegaul, and 
nob fer tho benofit of tho funily. 

bho facts are nol siliviontly statl to enable thin Renoh lo any 
whothor tho nephew of Bhagwan Lad enn recover fiom de nin bgiygaa, 
without radouming Ue suino, powossion ef tha nottgegard aluvre, ex 
avy portivn of ib—-Bungal Law Reports, Vol Ws pak 


Canuurra LL, Ch Lth Decenelen, 1870, 


Boforo 


Mr, Justico Norman, Ofieieting Chiaf Puxtica, My, Fustiva Loch, 
Mr, Justico Bayluy, Me. dustin Kemp, Ma dinative Th 8. 
Jackson, and Mr dustigo Mitten 


: Lanuaan Durt Roy, and anothyy, 
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Janou Kisiw Ktstok NARAYAN Sina, 


According to Saddbare Peradd Sidley. Mouthdak Kyore® a pala of andlytdid ancoatral 
propor ty by a inthor withont auy legal noyoaity mat without ble saraent of all he 
cupharera, fy urvlor Ute Miuahnd baw, tuvalid. Th la not val event an regards pho 
falhor's whara, A aon, auing to wot mailomelt an allowation, Ii agwerdingg to that 
caso, ontitod to a dooluation Utab the alonation dy voll attugettin, ihe aon auiling 
In tho fathor's Hfa-tlme, on holialf of tha fatty. mnny bic entithed tea lanren for 
possoaglon, Upon whit toni that doerea shunt ba annde will, accordlug (a the 
duelsion in Mudhae Dydd Singh ve dulluar Singh t depend on the uguity whieh (he 
pucharer may Rave lon eft af ie pirehauanney, a ta he placwd de the Poa 
tion of an fnowbranoor nas againal Cho yolat faraily in lis pacttontay au, 


Tho judgmonts of the Court wore ax follows : = 

Norman, d., (Bayluy, Komp, Jackson mul Mittor, I. J, cons 
owring,)~In this caso tho question referrod for tha decision of the 
Full Bonoh wag this :~—(reads,) e 
a aicaetinenniiniate eoraaatnl wl eadeeee Sines ++ ments 


* Bou Law Report, WT, BL. date, yyy 10100, 
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Tt appoars to us that this quostion has been decided in the Full 
Bonoh decision to which roference 1s made in tho ordor of the rofe- 
ring Judges, 


Sadabarl Prasad Sahu v. Foolbash Kooer* adopts tho rulo laid 
down in tho Miidkshad that the sale or mortgage of joint undivided 
Moperty is invalid if mado without the consent of all tho co-sharers, 
and not valid evon for the soller’s own share when undivided, ‘Lhe 
argumont which has beon addrossed to us would tond to show that, 
if an alionation is made by a father of joint ancastial property in a 
cage in which no legal necessity exists, ib might be treated as ati 
alionation of the father’s separate shae. But the case of Sudaburt 
Prasad Sahw v. Foolbash Kooer shows that, evon if so construed, 
that alienation is invalid as against the jomt family. A son, thore- 
fore, guing to sot aside such alicnation, is entitled not only to a de- 
olavation that the alionation is void as an alionation of the entire 
eatato, but void altogether oven to the oxtont of the sharo as to 
which tho alicnation is considared to be established. As a congo- 
quonco of Lhat doclaration tho son suing on behalf of the fimily 
may bo ontitled to a deereo for possossion. Upon what.'tavms that 
decree shall bo made, will, according to tho docision in Nodhoo Dyat 
Singh v. Golber Singh,t depond on tho equity which tho pmchaser 
may havo to a rafund of tho purchaso-money, or to bo placod in tho 
position of an incumbrancor as against tho joint family in the parti- 
cular case, 


It appears to me that thoro is no quostion raised in this rofar- 
onco which has not substantially boon disposed of in the two cases 
alroady decided, 

tosh, J—T aceopt tho conclusion come to by tho majority of 
tho Judgos who composo tho Full Bonch that the question asked 
in tho roforonco has alroady beon disposod of in the Tull Bench 
judgmonts montionod in tho judgmont now delivered by tho Full 
Bonch,~Bongal Law Ruporls, Vol. VITL, pp. 358—370, 
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Bosnay Ui, C. A 20h C Otel Marek & 20th of April 1878, 


‘vAsu-nev Biray, Appellant, 
Viemicatisit Sandy, Respondent 


Tb in mottled law in tho Prosidonoy of Buraliay, Une oe af naveral pareenera ins THndt 
undivided funily way, withont tho rmxent of bit co pooner voll, mortage, on 
otherwise allenate, for valuable consiterattan, lite wie ht tho undivided family 
estate, movable or immovable. 

Tei alan settled Jaw in the mume Pieatdenoy thatn ahaa in he wodivided aatate of a 
VWindd funily aay be taken In execution, under a jrdgmant agaiunt the pareonor 
to whom auch alive belongs, at Cho guilt of lida porkenal evediter, 

Whero a Timat preener volumtally adyauecd amoney to bbe Iather and oo potaoner, 
forgtha pirporn of lila defanos ayaiunt a charge of fin gery, withont any previous res 
quoal, and moroly to pave the cepatation of Che fonily, the obiigatlon batig ne more 
than @ inoal obligation, war eld nob to bo a avnilelont cmobleation fo apport an 
nsalgomont to the foner by the kabler of lide line fa the unis ite family oatato, 


Westropp, O F.—'This anit waa brought, ia the Comt of the 
Subordinate Tudyo ab Goompta, by the respondent, Vonkatesh 
Sanbhév, againat tho appellant, Vaswedow Bhat, and dda brother 
Munj-udth Bhat, to setoaade an order made, wo presume, under 
Section 216 of the Civil Procedine Cade, raising an al(achmont 
oblained hy tho plaiuti! (andi a deeroe ina anit: taonght by him 
aguinal tho present accond defondant, Munjeautth Uhat,) againat 
dhveo houges, fo an midivided wha in whieh Munj-udth Bhat wag 
entitled, bub which tho plaintif alleged ie have boon, hy duad (ox 
hibit 9,) oxooutod shortly hofore the altnchment, faaslalently and 
collusivoly assigned hy that dufendant, to bis Teather tho firat do 
fondant, Vaau-dov Bhat. 

Tho Subordinate Judge, boing of opinion that the doed of aalo wag 
inanflictontly slainped, rejected if, aud mado a deeren for the plaintift 

Tho first defendant appealed to Mr, Spons, the Diawiol Tudgo 
of Canata, who held that tho dend was xufleieutly stamped, but 
was fraudulont; and ho, accordingly, on that ground, affirmed tho 
decioa.of the Subordinate Judgo 

Sho firat defendant lias now made a special appoal to this Court, 
in disposing of which wo must accept the following facts as found, 
by tho Distriot Judge, vis, that both of the defondanta wor, at tho 
time of tho oxcoution of the deed of sale (Mxhihit No. 9), members 
of an undivided family, Finally, the District Judge found that the 
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“socond dofendant in collusion with the first dofendant” oxecuted, 
tho doed of aalo “in order to defiaud creditors from whom he (the 
second defendant) had personally borrowed money.” 

It was argued before us that for two reasons the decree of the 
District Judge is orroncous: first,—that the family propeity, or any 
sharo in ib, cannot, for the separate debt of one of several co-par- 
coners in an undivided Iindt family, be lawfully taken in execution, 
and thus alienated previously to partition ; second,—that the sum of 
Ra. 8,500, having been actually pad by the fist to the second de- 
fondant for his porsonal benefit only, was not properly chargable 
against the family ab lage. 

With respect to the first point, as n preliminary remark; we 
should observe, that neither Bombay Regulation IV, of 1827, nor 
its substitute, tho Civil, Procedure Codo, contains any exemption of 
a sharo in undivided proporty fiom liability to attachment and sale. 

‘The objection, contained in the fist point, has boon rested upon 
the assumed inalienability of the shave of a momber of a Hind 
family in tho undivided ostato belonging to the family without the 
assent of hig co-parcenors, 

In Macnaghton’s Hindt Law, Vol. I, p. 5, it is stated that a 
cosparconor is prohibited fiom disposing of his own share of Joint 
ancestral proporty; and such an act, where the docltine of tho, 
Mitékshardé provails (which doos not recognize any seven ight un- 
til aftor partition, ov tho principle of facture ualet,) would undoubt- 
edly bo both illogal and invalid, 

Maenaghton (Vol. J, U1. 1, pp. 5 and 6,) in illustration of the 
moro ehict dochrine against alionation, which somo schools of [ind 
Law hold the Mithkshné to justify, mentions the instance of a deed 
of gift in Bohar ( Afithild), which was held invalid even to the 
extont of tho donor’s own shavo.* Other instances, to the same 
offeot, of tho Mithila doctrine are to be fornd in 1V. 8. D. A, Rep, 
pp. 168, 160, 830; V. lbid. pp. 24, 168, 202; and VI Thid. pp. 176, 

‘Tho passages in tho Mitékshaid on Inheritance, from whieh this 
doctrine has boon drawn, aro in Chap J, Soo. I, placita 27 to 80 in- 
» , alusive (Colobrooke’s Translation, pp 256, 257.) Of these, placi- 

tum 80 is that most reliod upon. ‘Photo tho wilhor, oxplaining the 
following passage from Vrihaspats as ciled in tho Ratad-kara cm 


fn emt 2+ en ney meen 
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Soparated kinsmon, as those who are unseprrated, are equal in 
reapeet of immovablos; for ous hay vob pewor over tho whole to 
make a gift, nele, or mortpago”*—ways ib mast bo thug interproted: 
‘among unsepuated kinsmon, the consent of all is indisponsably 
royuisite, became uo ono ix fally ormpowered to maky an alienation, 
siuco tho estate is un Commons but, among soparted Iindted the 
gonsunt of all tonds to the facility of the tranaaction, hy obvinting 
any feature doubt, whether thuy bo xepaate or duited; it ia not ro. 
yuired, on recount of auy want of nuliviont power, in the sitiplo 
owner; and tho Gunisaction ik gousequontly valid even without the 
cousgnl of Heparmtod Kinsmen?’ Tho dovlring of the Jfaydhka, aa 
staled in Chap, LY, See. VIL, pl 86, 37, 88, doos nol seam materi. 
ally to vary from that of the Mildkshaé, but in tho samo chapter, 
Soction I, pl. 6, ibis wdmittod that ownership is aequitad hy co-pay 
conors by birth, and Chuir vespeetive shares only ascortainod by pare 
tilion s so hab axle by weapucener of his share beforo partition 
eon nol, agcouling to the aleydhha, be vegardod ag a xalo without 
ownership. See also Smrité Chondribd (Chin VIG ph 56, Chap. 
XY, plod; Lyor's Tramslutions, pp. Hi & 296) which agrees with the 
Milékohud, 

Mi Colobrooke, howevor, who stood first antongab die authorities 
on Wind ew, willing, with a full knowledgo of those passiuges, to 
Sir Lhomas Suango upon wm Mudins cans Suaheehella Pillay vs 
Rumawany,® suid: “on tho subjest of tha question, which you 
Jind Intoly hefure you, L ontirely agneo with you, diab a werigago, 
slo, or gill, hy one of suveral joiut-ownena, without tho eansent of 
tho vest, is invalid for others’ shaven, iv Bengal law, it is eloar, 
that it is good for his own share aud for thab only. In other pro» 
vinowy, it is as clour that the act ia pivelid, ay tt concerns thors? 
shares; td tho only doubt, which tho sabety off Lind d reasoning 
night raise, would ha, whether it bo madnlainablo oven for bis own 
sha, of undivited property, Ou tha two fiisl pointy,” then, ag 
ataled by you, the law is undoubtedly as you lave viewed ik On 
tho tbird point, T take the law tu be that tho consent of tho sharorg, 
express or implied, ia indispensable to a valid alienation of joint” 
ploporty, hoyoud the share of tho weld alionor; mid thet an iui. 


(oe mes pmatnnnnnmemenantae 
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muthorized alienation by one of the sharers is invalid, beyond the 
alionor’s share, as against the alienee” (Appendix to 2 Stra, H. L. 
p. 844), In the case, as to which Mr. Colebrooke thus wrote, Sir 
T. Strange held tho alicnation valid ag regarded the alienor’s own 
share, but invalid as regarded that of his co-parcener, As to another 
Madras caso, Mr. Colebrooke said ; ‘See Mil&kshaid on Inheritance, 
Chap, I, See. I, pl. 80, 82. None can dispose of joint property (os- 
pecially immovables) without consent of the sharers.” The alienor 
thoro had attempted to dispose not merely of his own share ina 
village, but of the whole village. Mx. Colebrooke continued: “But 
here the sale appears to have been without authority, general or 
spocial, In setting it aside on this ground, equity would require 
rédress to be afforded to the purchaser, by enforcing a partition of 
the whole, or a sufficient portion of jt so as to make amends to the 
purchascr ont of tho vordor’s estate”? Mr, Ellis, as to the same 
cago, said: “The sale is valid only*so far as tho seller's share in the 
property extendod” (Appondix to 2, Stra, H. L. 349,850). Sir 
Thomas Strange (I. Stra, IL. L, 200) said: “Accordingly it imports 
creditors to Lake notice whether the family, with which thoy are 
about to deal or contract, be divided or undivided; and, if the latter, 
at thoir poril, to see that the transaction be one, by which thé%¥test 
of tho co-hoirs will bo concluded; since otherwiso,< he only with 
whom it had boon enterod into, will be answerable for it, and not 
tho common stock, Such scoms to be the rosult of the decisions 
ryeforrod to below ; of which those at Bengal rest upon the highest 
living authority in indé Law, that of My, Colebrooke, who upon 
this point, and with reference to a case at Madras, upon which he 
was consullod, held ‘that tho consent of the shavers, express or im- 
plied, is indispensable to a valid alienation of joint property, beyond 
tho share of tho actual alionor’s, observing, in tho course of his 
opinion, ‘that the only donbt which the subtlety of Hind reasoning 
might raise would be whethor it be maintainable even for his own, 
tho properly boing undivided.” Such may be the construction of a 
passago in the Mitéksharé on the ground of co-ordinate proporty 
(Mitaksharaé Chap, I, Sec I, pl. 30). But where cach parconer is 
considered bo have vested in him duiing tho co-partneiship, a several, 
thongh ujascortained, right, as is the caso where the authority of 
Jimita Vdhunw provails, it is cloar that thore may bo an assign» 


166 PRECEDENTS OF [ Boon 1 


mont bofore partition; tho alioneo heeoming, a fork of tenant in 
common with tho other prromers, admissible, ay anch, to his dis 
dribulive shave upou a partition using placa; aud even with respedt 
fo an wlienation of the wholes it would ho youd for tha alienar's 
share, though for his altompt to dispose of more, nnwartauted, he 
would be Tintlo to ponal canseqnenges.”  Subsoyuontly, ab page 202, 
Sir WY Sbeunge sayss “Lae favour af aw land fide alienes of und 
vided properly, whore tha rile or moulyage could) not bo suatainad 
as against tho frunily, auch amends as ib contd afford woukt be due 
out of Uno sha of hit with whom ho had dealt; and for this pure 
poso, a Court would bo warranted in enforcing a partition.” 


Tho noxt observations of Mi. Colobranko avo of grent import 
mnco, and, no doubt, havo muoh influonaed the Madu and Bombay 
Courts in talking tho course which thoy lave adopled, Te continued 
thas: “Itimay bo objected lo Vijnydneshavare and tho Smartt 
Chandrika, Unt tho toxts, which prohibit: pitty of any portion of 
joint proporty, or of tha whole of a man's sole property, theroby 
distrossing bin family, oqaally forbid snlo and mortgage of ity xo that 
theso also would ho void, althonph a valuahte consiteation have 
boon paid and received, Tujmy mid injustioa may, howevory, bo 
provonted by holding Mine and his praporty aniworable for tho ro 
paymont of the mongy or valunhlo consideration revaived by him; 
and equity, perhaps, would awa partition, for the purporo of on« 
fording payment from hit share, Uni reutaed a separate ano? 
(Horo Sir TStrango refers by a foot-nola to tha paso in lia work 
already quatod fram Val. Tp. 208), Mr Colelnanke oontinued s 
“ Bub in tho ease of & gratuitons alienation, Uiere ave nok tho amo 
diflenttios ; and J apprehend thet under the indi hu, aa roaoived 
mmong Uioso wilh whom tho Mitakshuid and Smaité Chancdrihd 
“aro tho chiof authorities, it meat bo hall that the dixpogal by will 
(cousidored as gift) of nu undivided sharo of Joint-property is nob 
valid; nor of any part of it, uulews for pious purposoa, ar othor 
used inatimbont on the (oslator ta provide for, aud filling within 
tho oxeoption which the law makos to tho goneral prohibition.” As 
to gift aco also, Stra. Uf, %, 204, 


Tho Tigh Court of Madvas haa adopted the views of Mr. Cale 
Inooke, Mr, [llix, and Sir Thomas Strango (and the decision of tho 
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lattor at Madras in Sashachella Pillay v. Rama-stémy, already 
montioned by us‘) af to the validity of an alienation, for valuable 
consideration, of the shaxo of ono of reveial co-puceners in a Hindg 
undivided family. 


In Vira-sudmi Grémini v. Ayya-sudmt Grémini,* Sir O, Scot- 
land, O.J,, and Bittleston, J., held, at the Original Jwisdiction side, 
that ono member of an undivided family may alien his share ofthe 
family property, and that there may be a valid sale of guch a shee 
upon an execulion in an action of damages for a” tort, ‘The judg- 
mont, there deliverad, shows that the Supreme Court and the Sud- 
dor Dewany Adawlut respectively of Madras had acted upon the 
same doctrine, Frere and Telloway, J.J, in Palanivelappa v. 
Mannaru,t held that a sale by a father is valid by Tindé law to the 
extent of his own share of the undivided estate, and that according 
to the Madras school there is no distinction in this respect between 
afather and other co-parcenors, In thein judgment, they say— 
“Tho principle, upon which, following tho suggestion of Sir Thomas 
Strange and Mr. Colebrooke, the courts have of late yeats satisfied 
the contract of one individual momber out of the share which would 
have como to him on partition, is that as the co-parconer has éon- 
tractod he ought to fulfil his contract, that if he could, if disposed, 
at any time, according to the Madras school, enforce a partition, it 
js only just that whon ho has incurred an obligation, he shall not be 
allowed to escape its effects by tho allegation that his own dood was 
alive vives; but compelled to give to his creditor all the remedies 
to which ho would himsalf he entitled ag against the object matter 
of his agreemont.” 


The Mithila and Benares Schools, howover, interprot the 
Vivdda-chintdmani and the Mit&kshaé as declaring the invalidity 
of alienation, for valuable consideration, oven of his own sharo, by 
ono parcenor without tho assent of the othos, Upon that view, 
tho High Court at Calcutta (following sevoral previous decisions of 
tho Caloutte Suddor Dewanee Adawlut, and one in the North- 
Westorn Provinces,) has acted in casos coming before it, in its ap- 
pollate jurisdiction, from provinces where tho law of tho Mitékshard 
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provails,—Cossoraé v. Sudalnat Derskacd Sahoo,* Saduburt Pershed 
Suhoo v. Foollsh Koeyh wul Lannea Dalit Roy vy Wishen 
Kishoy Narain Sings Wath of whieh loat devisions wara made hy a 
Full Boneh, Sir B. Poncock, referring to tho previous dogisiona 
upon thet question at thut side of Taian, and to the woll-lnown 
passage in the judgmont of the Pivy Connell ta appoortar vy, Heme 
Subba Liyan,§ sail, in Sudaburt Parshiad Sahao wv. Foollsh Koen sll 
“Wo ara called npon to docile this ease aceauting to Che MitGestard, 
Jaw as wo find it, and nob according fo our awn views of policy, 
Whatover onr opinions might be, in tho absoneo of tha deidad 
eason to whieh I have voforiad, Tam of opinion that we should not 
ho justified in unsettling the law hy aver riding the emreut of 
muthoritios, by whieh, for nearly half a eoutary, the law appears to 
havo beon soltlod, and in ngeardanca with (ho prineples of which 
it appeara to have boo generally wlerstood mad acted upon,” and 
held accordingly that ono puoenor “Chiul no anthority, without the 
congont of his co-shawrg, lo mortgage his nudivided shavy jaa por 
tion of tha joint-funily property, in oider ta aaise memuay on hig 
own account, aud not for the benefit of the tanily' 


Proviowsly to clver tng te the Bombayeanthoritiog we may no. 
tico that ina recont ease befare the Privy Connell fom Qade, Syud 
Puffnssook vo Rayhoonath Persad Land dritioe dames, in giving 
tho judgmont of thoir Lordships aint spoalcing of axle iv unilix 
vided Tlind’ property, suid: @ Ma. hoith vefired in his argiiment bo 
tho family proporty of indtiy, ane wagend thet aitah a khava in sual 
proporly may bo atinchad and sold in oxeenution, Neo doubt drat 
such a share is proparty, ant that a deaveshollor ean vench tte Te 
is apooifio, oxisting, aud definite; bub ib is nob properly the anhjoot 
of acizuro mndor this particular pracoa, bub rather by procs direot 
againal tho owner of iL, whether by aoiznio or Kuqnoexteation, or ape 
apointmont of a veceiver. fn the proxent ensa thea abldnelunant, ag it 
Nas boon observed, ia nob of tho mitecadeut shave in the undivided 
agola, IL is of a claim ander a fatuvo awd, ad to whigh it tg 
wholly uncertain, until tho awad bo made, to what tho dobtor will 
bo ofititled.” 
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Aso general proposition, it is truo that, in this Prosidency, the 
Mitakshaf, whero nol differing from the Muykha, is usually fol- 
lowed by the courts upon questions of Iindd law. But this rule is 
not invariable, The courts have, in some instances, declined to fol- 
low elther of those works. The doctrine of Mv. Colebrooke, Mr. 
Ellis, and Sir Thomas Strange, as to the right of alienation for va- 
luablo consideration by one of several co-parcenets of his share in 
undivided Hinda fannly ostate without the assent of the others, has 
hoon hore proferred to that of the Muthild and Benates schools ; and, 
as a logical consaquence of that doctrine, the courts have recognized 
tha right of o judgment creditor to tule in execution, for the private 
debt of a parcener, his share in such undivided property, 

Stevle, who ts an authority in this Presidency, seoms, at p 210 
of hig work, 1st edition, to take much the same view of alienation 
as Styange and Colebrooke, 


We have succeeded in finding ouly one case, amongst the r0- 
porls of cases in this Prostdency, in which tho non-alionability of a 
parconor’s shave was maintained, ‘hat is Bellojee v. Venkappa.* 


Tu subsoquent cases, if appears that the Bombay Sudder Adgw- 
lut, although holding that the purdhasor of the shave of » parcener 
in Hindé family proporty cannot, before partition, sue for ‘posseggion 
of any partioular part of that proporty, or predicate that tt beloaga 
to him oxclusivoly, yot was of opinion that ho may maintain a suit 
for partition, and thus obtain the share which he has purchased : 
Sada-sew v, Bapooji,t Jiwan v. Gunnoo.t 


The Tligh Court at its appellate side (Kinloch, Forbes, and 
uelcor, Jd.) held in Gundo v. Rém-bhat§ that a mombor of a 
Flindé undivided family may mortgage his own share of the family 
estate, and that, if ho wore acting as manager of tho undivided 
family, ho may mortgage tho shares of tho othor mombers of the , 
family on any common family necessity, or for the genoral benefit 
and use of the family. Tho right of one member of an undivided 
Hind@ family to soll hig own sharo was maintained by Kinloch, 
Porbos, and Miskine, JJ., in Damodhur Vithal v. Dumodhar Tari.|| 








* Aoleot C: D, A, 248. 4 &Monis 8.D A, Rep, tA, 
t Oia ne , Ay Rop, 656. § 1 Bombay IL. G, Rop. 39 Ante p, 80 
I Thad, pe 182% Ante, p. 146, 
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In Pukdeom v. Ran-chioudeg® Molvill and Warden, Ja,, 
in 1869, hold distinolly that, at this side of Ludia, a mombor 6f an 
mndivided Ind fantily can, without the consont of his co-parconors, 
sell his sha in the undivided propoity. ‘They distingnishad the : 
congo of a wale, us that was, from the ease of a gift, whiok, in, Gengue 4 
bid ve Rémanadysh it way hed Ghiat a Ttinddt pmeoner could not 
mako gift of his shmo in undivided praporty withont the consent ¢ 
of his cospuconoa ‘Phe ons of wv gilt (vider testamentary oy 
ingen vivon) ia clonrly differant fiom that of a tnnafor ov charge. 
made for valunblo consideration; and wo have already seen that 
My, Colubrovke distinguishes the former fiom the Jublor, Wo are 
not avaro of auy instanvo, at this side of Tadia, in which, without ; 
the congont of tho heirs, a tovtumentary gift of the sharo of a pay. 
conor in undivided properly las been uphekl{ {have fronontly 
rofused bo recognize auch duvisey, und ain awed Lab othor Dudgos 
havo pursued tho same cotiad, 
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Duting tho uineteen yours and upwards of ny nequaiutance 
with the Imlund of Bombay, bea afien that the right of a paveo« 
nor to soll, mortgage or athorwixo align, for valuable gousiloration, 
his shu of Mind nudivided property, haw uniformly hewn recog. 
nized in thet Eslund, originally in the Suprome Court, aml, sluge its 
abolition, in the High Comb at its rigid jivixdietion ables and * 
avcoiling to tho tutition, whieh axivtod amongst the sandy mom 
bors of tho Loyal Profewsion whaur f foul here ie LM, Unb “doo 
fine had beon acted upon in thin Tala Crom av time antudor to the 
oponing of the Suprome Gumt in 182d, 


Tn accordanco with that tradition was tho dection fu Afaoaun« 
dasa vy. Cunpatrwo§ where, anbjoct to tho elaina whieh older moms 
hora might have on the wudivided funily estate, the right of ono 
montber to morlyago his aliae was reeoguiaed aud thet of tho morte 
gagoo to majntain a snit aginst tho obhor au-pavconoye for partition. 











vu pes 
Wo noxt proceed lo aontion Uo authurities here aa to phe ay 
right to lake in oxecution, for hiv private debt, tho aliavo of & pare“ f 
‘ a ; : i 
coner in tho undivided extate of a Iindé family, 4g 
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The plaintiff in Sheo-chund v. Nihal-chund,* a suit brought in 
1817, did not, by his plaint, venture to deny that his co-parconer’s 
( Dhoollubh’s) shavo was lawfully attached, bul sought for oxomption. 
of his own share only fiom attachment, ‘ 

w 


In Duyé-shunker v. Brij-vulludl:} an attachment againat a par- 
coner’s shave in undivided property, was upheld. 


Turvee-dass v, Ghirdwr-dass,| is another instance of an attach- 


» ment jngainst & parcener's share in undivided property being up- 
held, ’ 


In Ram and Gunesh Subashet v. Rughoo-veer,§ the Sudder De- 
wany Adawlut upheld an attachment against the share of one of 
three co-parceners for his private dobt, and, after a referetice to the 
Shéstrt, laid it down that a division of property may be enforced to 
satisfy a judgment creditor, 


In Suda-shew v. Gunesh and Ram Sabashet,| the same court 
pormitted an attachment of tho whole of tho family property, but 
directed that, on a sale thoreof, one-third of Lhe proceeds, or so 
much of such one-third as might be necessary, should bo paid to the 
judgmont creditor of one of the parceners, and that the remaining 
two-thirds should be paid ovor to the other two parceners, é 


The ammo doctrine was enforced by the samo Court in Maulhar 
Rundo v. Rowjee and Lusimon,f Devi-chund v. Yemajee,** 
Jojec-bhace v. Jejeebhace,}} Motee-ram v. Sham-Jee,t| Bhagoo v. 
Tunumunt-ramgg 

Thera is a consistency in that doctrine with the liability of the 
deceased father’s catate in the hands of his sons or othets to pay 
his croditors as laid down in the Maytkha, Chapter V, Section 4, 
Pl. 14, 16, 17, 19, and in the passage quoted by Sir B. Peacock from 
the Mitékshard on tho payment of debts published by Mr. Roor and 
Mr, Montriou, text No. 51, above-montioned. We are not, how- 
evox, to bo undorstood as saying that the liability amounta to a 
lien (seo 9 Bombay 4. ©. Rop. 116.) 





* 1 Bow, 820, t Soloct Ca. 8 D. A. 43, 

t Blot Gn, 8D, A. 46, § 1 More 8. D, A. Rop % 

1].1 Morris 8. 2, A, Rap, 18, A tien 8, D. A, Rep 76, 

wh 8 Mi 8.D, A. Rop. 1, d 

4 jute . 8$ 7 Hauington's S D, A. Rop 185 
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On the principle stava devisis, which inducad Bir Barnes Pon 
cock nod his collongues atriatly to adhoro to tho anti-alionation 
doctrine of tho Milflashad in Uno provinces aubjeot lo their juvisdic. 
tion whoro tho authority of that trontixe provaile, wo ab this side of 
Tndia Anil owsolves compelled do depart Crom that daabeing, ao fay 
ay it denies the right of a Efindtt parconer, Cor valuable considera 
tion, to soll, inaumbe, or atheawisy ation lis share in undivided 
family property, ‘Tho torogoing anthorition lead vs to the conéluaion 
that ib must ba regarded as the auttlod law of this Drosidongy, nob 
only that ove of several co-parcones ina inde family may, bofore 


partition, aud without tho assent of his co-paconors, soll, mortgage, © 


or othorwisa ation, for valuable consideration, his share in tho undi- 
vided family calato, movable ar immovable, bub also that sual o share 
may bo takon in oxcoution under a judgmont against hin eb the suit 
of his porsomal creditors Were wo to hold othorwise, we should 
undonuino many titles, whieh resb upon the course of doviston, shat, 
for a long period of time, the combs at this side of Tndia have 
atoadily taken, Stability of decision i4, in our ostimation, of far 
greatol importance Uian a dovintion fom the spocial doctrine of tho 
NilékshawA upon tho right of alienation. : 


Tt romaina for wa to disposo af tho second point, namely: whee 
ther tho deed of anlo (exhibit 9) waa oxcontad by tho second 
dofondant to tho first dofundant fix valuable considoration, Ag 
alrandy statod by us, wo muat, on tho frels a4 fond by tho Distriob 
Tudgo, hold thay tho gum of Ra, 8,000, tho alloyed cousideration, 
was paid voluntarily by tho firat defondant to the recom dofondant 
without avy provions requoal from tho Inttor, and “maroly to gave 
tho roputation of tho family.” A moral obligation ix not a sufleiont 
considoration to uphold a promiso: Mestwood v, Meryonsl 


On theso grounds, wo affirm tha qdoeroe of the Dixtriet Sudgo 
with costs, and with a docluation that only tho right, title, and 
intorest of tho accond dofondant, Mimjenath Bhat, cau bo sold under 
the ablachmont of tho threo honsor mentioned in tho plaint{ Do» 
orco wfirmod.—Lom, IL, Us Rop. Vol. X., pp, 39162, 





* Tho sama law had baon latd ad to Mulenundine--2 Morin 4, A, Rep. 00, 976, 
2BL; Boluct Gas, 8D, AL dd. 
£1) Ad ond 0. 188. 1. Bao tho noxt vnae. 
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Hold by a Full*Bonch, following tho doctrine laid down in the 
proceding case, Pasu-dev Bhat v. Venkatesh Sanbhdv, that a Hind& 
parcener may, without the consont of his co-pargoncrs, alienate his 
sharo in tindivided family property, —Fabtrépé bin Satydpd, Appel- 
lant. Chandpd bin Chanmaldpd, Respondent, . . 


# Dubd-vdm v. Rém-chandra (6 Bom, I. O. Rep, A, ©. J. 247) 
approyod «and adopted, Bajee v. Pandoorung (Morris Patt I], 98) 
“disapproved, Cee 

Bom. H. O. Rop. Vol. X., p. 162, 


t 





a 


Gatcurra, Hien Courr, 


‘ Present; a 
Tho Honorablo F. B. Kemp and F. A. Glover, Judas. : 


Nuzioo Lavi, versus Cunper Smarr, and others. 


’ 

Tn a sult by gong and grandon of one Nirbhoy Singh to set aside tho sale by Nitbhoy 
Singh of apmeé of tho ancoatral estate to Soambor Singh, whoso nights and inteoste 
in tho ostate wore purohasod at auotion by the dofondant Nuthoo Loul, i& wid tet, 
that tho omwo of action to tho sons would accrue, and limitation run, from the dato 
on which Soambor got possossion from Nin bhoy. 

Held, that the consent of the eklor bother (alone) would nob make the transfor volte, 
inosmuoh as by tho Mitdkshad Inw tho consoné of all tho shme holds would be 
nocossary to tho alionation of his own shave, 

Had Vat aa tho pmpose Lo which the purchase monoy was applied was to mest on 
obligation pmoly pasonal to Niibhoy Singh, and os tho sale in no way bonofited the 
oatato, tho snlo wns illegal, and purchaser had no ugh to a rofund of the pmclinac- 
money. 


Qlover J—This was a suit by the sons and grandson of one 
Nitbhoy Singh lo sot aside a salo mado by thoir relative to tho de- 
fondant Soamber Singh, on the ground that it was offected without 
their consent and was not justified by any such nocossity as tho 
Hindé law allows. 

The property sold consisted of a two anna sharo of mouzah 
Sabasporo aud it is admitted that it formod part of tho ancestral 
estate of tho family. 
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Tho defondant Nuthoo Laul Chowdliy, the purchasor at auction 
of Soambor’s rights and {ntororla in Lho oxtate, defendod tho suit 
on tho ground, feraé, that the claim was havved by limitation; ahd 
accond, that Nirbhoy was justifivd in solling ta Soambor by ronson 
of noaossily. 

Tt appears (o us absolutely immatorial bo determine tho nature 
ox oxtont of Maddii’s possession, a4 it is eluar fiom the rocod that 
Nirbhoy camo again into possosaion after tho avrangemont’ with 
Maddun, and it was againat Nirbhoy that Soambor gob a deere fox 
possession in March, 1866. Tho advorao possession commoncod, 
thorofore, from the dato on whigh Soambor got possorsion from 
Nirbhoy, and’ on this calculation tho plaintiffs aro just within 
twolvo yours, 


hon ag to the necesstty for tha nate, ‘Tha monay is anid to , 


havo beon raisol to pry a domand of Govornment against Nirbhoy 
aa soourity for tho formor of cortain forry tolls, ‘Lhovo ts no donial 
‘on tho part of the defendant ag lo tho purpeso to which tho mopoy 
was applicd, and wo think ib qnito clear that thin obligation wag 


purely ono of a potaonnl character and eonld nat bo gob vid of by’ 


laying ib upon tho estate, Tk was Nitbhay’s potonal liability, and 
ho bad uo right bo burdhon hia family with it, But it was agrood 
tliat oven if there wore no prove necessity, Hbill ax Chodea, the 
‘oldaat son, was of ago, whan tha frauaction war aubared inte, aud 
mado no objootion to it, hin consent to the aula should bo impliod; 
aud that as the other gona have nlluwed many yonis te olapao singo 
ho Lranafor, thoy mual also bo conridurod as having agrood to Uo 
anle, 

Yith vegaid lo tho last part of this argumant, wo romark that 
al tho younger sons of Nirbhay woro admittedly minoa at tho timo 
of tho aalo to Soamber, and thore is nothing on tho record to alow 
that they have ovon now altainod imajority, and wo eannot imply 
congont undor anch cireumstances, 


Ag to tho oldor brother Chedoo. Fvon if it bo admitted that 
his ailonoe is oquivalont to a congont to tho arlo, that consont would 
not make tho transfor valid, inasmuch as by tho Mitdkahard law, 
Vo conaont of ad tho aharo-hollors would Lo nocosanry ovon to the 


alionation of his own share, 
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Then, as to the raf af the purchagermonoy. “It has been 
ruled by the F wll Beich in the case of Madhoo Dyal versus Golbar 
Singh and others (1X Weekly Reporter 511%), that there must be 
proof of cortain circumstances before a purchaser can have an 
oquitable right to compel a refynd, and these ciroumstanges are 
stated to bo that the purchase-money went to the benoit ‘of the 
estate, and that in that way the sons got a direct advantage,from it. 
Tn.this ense, as wo before remarked, money paid by Sgam ex Was 
appliéd by Nizbhoy to his own personal necessities, and if no way 
benafited his estate; and as Soamber, if he were in possession, 
would linve no right to a refund, neither can Nuthoo Laul have such 
uight, a he can stand in no higher position than thé party whose 
fhterests he purchased. 

1* Nox tan he, we think, retain possession of Ni:bhoy’s share, nor 
get back such portion of the purchase-money ns would be represent- 
etl by that share, inasmuch as the estate being joint and undivided, 
Nirbhoy had no tight to burthen or alienate even his own ‘share 
without the consent of ali his co-sharers, The ruling of the Full 
Bench in the case of Mussummat Phool-basoo Kower versus Muss 
summat Parbutty Kower dated the 80th of July 1869, disposes of 
this point adversely to the dofendant. 

Neithor oan wo take cognizance of the fact of the defendant's 
boingean innocent auction-purchaser. He had every opportunity of 
qnoking onquiry and must havo known the extreme danger of pur. 
chasing on inteveat which had been originally bought from a single 
membor of a joint undividod family being under the Mitdkshar& law. 

The order, thorefore, wo make in this case is, that the plaintiff's 
auit to havo tho salo to Soamber sot aside as illegal be decreed as 
rogards all tho co-sharers, and that the Additional Judgo’s order 
rogarding the retention by the defendant of Ni:bhoy’s share and the 
xefund of purchase-money by Chedeo be set aside—S, W, R, 
Vol. XU, p. 440.—B, L, Rep, Vol. TV, a 0. p. 15, 
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Gancuttta, I, C~Z'ha 18th of Murch, 1875, 


“Present: . ‘ 
Tho Wowhlo J. B. Phony and G, G. Morrix, Judges. 


7 Gages Nos. 11, 32, and 49 of 1873, i 


* 


Reyuled Appeals froma decision passed by tha Lat Subordinate 
Judye of Bhaugulpore, dated tha 27th of September, 1873, 





4 


Munpun Copan Litt and othors, (Defondants,) Appollants, ao 
VOPAUB a of 

. Mussascat Gownun-nurry and othors, (Plaintifte,) i fa 

Respondents, “tng “j 









‘Tho Intoront which, uudor tho Miutkuhard law, a son nayuirer tt tha ancgytral preporly 
» of his fathor, by, and In tho event of, being burn, in of the miture of an Inhorktan 
and romains Hable to tho payment of tho porsomil dolla of the father, event thor 
subsequently contradled, Ju tho sno way ay tho onthe propotty would have » bart, 
had the Hon uot boa born; excupl only ie tho case iu whluls those dyhta are lilogal, 
br word contiavbal for an inumoral pupa, a 
Aceudingly any diqwallion of the prapaty whieh ft ruawonally mado by tho futher, 
for tho purpose of dideluu ging 6 debt of the fitha'y, whluh dost nob fall witht dhe 
oxcopllon, i ono of thon apoleon of mat aallorfqed na unayoldable" by the ALUtk. 
shan, Clip. I, Boa, J, pura W8 & 20. * 


Phear, JL appenra to bo admitted Uiab Shib Narain Singh, @ 
tho frat dofendaut, aud hia gllur yon, the second dofundant, and . y 
youngor sous, tho minora, plaintiils, togothor consulate a joint. 
fanily living in commonsality undor tho ALitikshad law, and in the 
joint onjoymout of tho praporty which is tho xubjuck of suit, 

With rogard to ald threo appellants, it may bo reckoned as oor 
tain from Unair wrillon statemonts and from the ovidgnog that they. 
Inew tho joint fuuily consisted of moro inonbors than Shib Naviana 4 
and Aunur Petal, but dey advancad money to, and doalt with, 4 
Shib Narain and Amur Vershad ax being the only adult mombors 
of the family; and they wero ultimately contunl to take auch so« 
emily for rvopayniont of the monoy as Shib Narain and Amut 
Porshad alono could give thom in tho slipo of a mortgage for charge 
upon tho-family properly. 


wf 
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Consequertily, the thiee cases may be summarized thus:—In 
that of Muddun Gopal the plaintif’s father and elder brothor mort- 
gaged 8 annas of ths joint property to Muddup Gopal in coasider- 
ation of a loan of money wiiich was wanted for a family purpose, 

In those of Girdhareo Lall’ and Poosun Lall, putting” them at 
their highest, the plaintiff’s father and elder brother mortgaged 
8 annas of the joint proporty in order to prevent the salg of that 
proporty at the instance of Gidhareo Lall and Poosun all in exe~ 
cution of decrees which those persons had respectively “obtained 
against the father and eldest son personally. 

Lhe _ plain tuft's caso then is reduced to this, namely, are the 
aie sn, “the plaintiff, entitled to insist on partition of the joint 

fy, and to obtain their shares of the joint property free of these 
ee In a lute case reported in XX Weekly Reporter, 336,* 
wo had occasion to discuss the fitst part of this quostion at con- 
siderable length. the result at which we ariived was that the sons 
could at any time during their father’s life call upon himgto partition 
the ancestral property, And as to the 2ud part of the question, it 
was also mado clear in the course of the discussion that under the 
Mithksharé law, the occurrence of the birth of a son had the effect 
of limiting the father’s power of disposition over ancestral property. 
Whilo he could before tho birth of a son deal with it as sole owner, 
aftr that ovont he becomes in a cortain sense subject to the control 
of his son who by birth becomes co-owner with him,—with this 
furthor condition, however, that during the minority of lis sou he 
has an absolute discretion within certain limits. 

‘Shogo limits ave presciibed in paragraphs 28 and 29 of See. i, 
Chap. I, Mitfkshard. ‘Thoy aro expressed no doubt in these para- 
gvaphs in somewhat goneral terms, and this court is constantly 


called upon to decide whether a given caso comes within them or_ 


not. The judgment of the Privy Council in Tonooman Pershad 
Pandey’s case ( VI Moore’s Indian Appeals ) has been applied by 
avalogy and considered to furnish a guiding principle upon this 
point, Since, howover, the present appeal fist camo before this 
court, a decision has been passed by the Privy Council, which is 
even more immediately relovant, namely, the decision roported in 
XXII Weekly Reporter, 56. 





* Goo pont, pager 181 & 162. +| Sao Ante, pago 72, 
Vou. IL, 28 


¥ 


, & 
BS 


178 PRECEDENTS OF [Boox x 


According to that decision ag wo undoratand it, tho interost 
which undor tho Milékshari law a son acquired in tho ancestral 
propurty of Its fabhor, by, and in the avont of, boing born, ig of the 





nature of au iulurilanaa, aad Lomas Hable to tho paymant of the e 
peraonwl dobly of tho father oven thorgh subsoytontly contracted in % 
tho aiuno way a4 the cutire property would have hoon liable had the 
fon nob beon born, eseapt only in Uno ease where thoso debts are ; 
Mognt or wore contractad furan immoral purposo, ‘Tho judgmont 4 
says oxprossly tho inlutext of tho “sans, ag woll ad tho intorost of | 
the fulhora in tho proporty, although it ia ancestral, ia Hable for tho a4 
paymont of tho futhor’s debts” . H 

Lt would thorefoie seem to follow that any diaposition of the 7 
proporty, which is ronsonably mula by tho father for the purpose 4 
of discharging « dobb of this kin, % a, a dobbs of the fathor's which & 
doos nob fall within tho exception, is one of those apokon of and ‘ 


as 
“Sat 


a 


authorized ag “unavoidable” by paraginphs 28 and 29, Section i, & 
Chaptor J, .Mitdkshare, ot 
Tho debt boing of such a nature that tho property ie wltimalely —; 
liablo to disehargo it, the alienation of that property, whether by 
mortage or adlo by tho futher upon reasounhly torma for the purpose 
of divohmging tho dubt, must bu aubytantially an unavoidable gran 
snolion. 4 
dn tho cago of Muddun Copal, the debt was inoured for a; 
family purpose; aad in tho othor two canoa, thoy wero delta, the 
ronlity of which hag, #o Lo apenk, buen guarantead hy ea doaroa, "Lt 
must be iakon, a8 long as hase cluerued ave wuinpunelied, thal dhote 
ronlly was a dobb from tha fathor and his eltest son to Pooaun Tall +4 
and Girdharoo Lall respuctively, Cho debts thon being apparantly 
ronl dobla, and not of an immoral charactur, aud ono of them belug 
incurrod fur a funily purposo, it follows that they wero of sucha 4 
nature that tho joint property of the family was livblo to moot thota,, 7 
And that therelora tha mortyayes whieh tho father hag made for 3! 
tho purpose of rceming these dubts lo tho defondanta, appear upon r 
tho authoritios which havo boen quoted to bo good inoumbrances o 
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a 
upon Lho joint oatato, aud valid againal tha claims of the minowa, ci 
tho plaiutifts, voy i 


Wo thus Ubink that whilo tho plaintiffs nro no doubt entitled” 
to havo a partition of tho plopaly, tho partition muat bo aubjoot fi git 
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to the mortgages of the three appellants to the extent of 8 annes 
of the entire propaity. = _3 
The appellants ara antilled to their costs; bub ds wé carinot 
givo a decree making the minors pay the costs, these costs will be 
declared a charge upon the propaty.—S. W. Rep, Vol. SAT, 
pp. 865—367, * 





Agra, 8. D. A—The Ist of June, 1864, * 


Present: 
J. H, Batten, Esq, and C, R. Lindsay, Esq , Ofg. Hvtra Judges. 


Oase No. 85 of 1863. 
Baxsoo AJOODHIA SINGH and others, ( Plaintiffs, ) Appellants, 
versus 
Basoo Susunur Stvaw, (Defendant,) Respondéift. 


Mold that a Hindé in sole mopietmy posseamon of a ahaie in an eatate, which has 
been pm titioned, in tho absence of male issuo, niny alienate his property as he plenaog,, 

‘Hold, also, that in hi sult the alienation was mada bond fide, und for valuable cons! 
doration, 


. This is a suit, in formd pauperis for a declaration of a proprie- x 
» tary title iu, and for possession of, certain shares in 21 villages named 
in the plaint, and to sot aside five deods of sale whereby the said 
property was conveyed to the defendant by Baboo Inder-dawun 
Singh, deceased; also to recover mesne profits amounting to 

Rea, 45,693,—total value of the claim Bs, 47,857. 

The plaint sets forth that the litigants ave the descendants of a 

“common ancestor, who acquired the property in dispute; that the} 
proporty is a joint undivided estate, and that Inder-dawun, under 

these circumstances, was nob competent to alionate it. It is con- J 
+  tonded that tho alicnation was not a bond fide sale of proporty for 
valuable consideration, and that at the period of the execution of 
tho deeds, Inder-dawun was not sane, he being afflicted with o 
disease which rendered him incompotent to think and act for himself. 
i The defonce set up is, that Inder-dawun at the period of the 
-sale was well ablo to conduct his affairs, and that the proporty being 
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% i 
Nis divided share af iho ancestial catata, ha was compotent to alie- 
nato ih to whom he pleased, bo having no male isso. ‘Tho sale was 
bond fide for valuable consideration, ‘Tho Gower Carat hat decided 
againal the plaintilt 


Tyme items 


‘Chere are Unreo isanes for determination in thi eases 
(ai-—Was the property in dispata part of a joint undivided og. 
tata, or was ib the separate divided sling af Mag dogeasod Tndor- 
dlawun ? stral, is Hels C 
Qrd—~War Inder dawin in his vight mind tila tho, 
alionation, and was ho legally competent to oxoriy diapositio? anlo ? 
Srd— Was valuable considention given for thy for tity ? 
Rogarding tho firal, there is incontestable documontary aud oral 
evidouco that the plaintit Ajondhia Singh aud Tndordawan Singh 
& partitioned off Uheiy ancestral slaves, aud leld xeparate poxsossion of 


NA Tt Tee De 





tho land ao divided. In fact the Counsel for tho appellanta had not : 
a worl to ray on the pofnt, for the Governmont records, and Ajoos ae 
dhin’s potition dated THe Fobuimy (849, precluded any argument ' 
‘Sho non payment of the consideration, and the inoompetoney of tho 4 


deconyodl Inderdawna, by reason ef dixense, to exeente {ho deeds 
avo tho points in faver of the plaintif¥ upon whiel their Counael 
roly. Now, wo obevo that there it no proof that Tudor-dawun 
was go MN thet he contd not exereizo bia hyaltion, On Uhe contrary, 
thore is good ovidenaa fur hulieving that, thay suiforing fom o 
sovero (igoare, lo wan fully ublo to usu hin mental faenttios, ho 
dikonsa was not of a natnre to event the fea exeraixe of tho mons 
tal faoultios, though very likely ib did maloially adfeeb hia physical 
powers. Moreover, Talerslawan dived about 15 mentha after the 
oxoention af tho deeds, Had thay heen cullusively praparod withoyt! * 
hia knowledge, he certainly, duzmg that term, would Lave hoard 4 
about tha fraud,  Jhit ao fur fom being a collusive trangacbion, ibis 4 * 
on record that Lador-dawine petitioned tle Calleatar Car the mutation ag 
of names in fuver of Sumit Singh, aud prenontad himself to the at 
Tohaooldar who had hoon divested ta verily he potition. a 

Wo have no doubt that Indey-dawun did, of hia own freo will, 4 
convey the proporty to the defendant, ‘Thon, as to tho conrideration; 
tho property way convoyed to the dofundant for Ra, 50,000, Part she 
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the consideration was paid in cash, part was set off against old debts 
due to,,or on account of, the defendant, and other olaims on the 
seller. Rs, 7,200 wore paid off in cash. We think there is sufficient 
evidence proving the payment of valuable consideration; and even 
supposing that the whole sum of Rs 50,000 was not paid, such fget 
would be no bar to the validity of the sale. 

In the fourth plea, the appellants urge that a childless Hind& 
cannot alienate his property when a legal heir is present. 

The assertion is true ag regards undivided joint property, but 
when a partition of land has taken place, a several right arises ac- 
cording to the doctrine of the Mit&kshar&, curent in these provinces, 
and the Counsel for the Appellants has verbally allowed that the 
plea is weak, for, if the consideration be proved, the alienation, it is 
granted, is not contrary to Hindi Law. 

We do not think that the non-production of the deeds of sale, or 
the non-registiation of such important deeds, materially affect the 
issue of the case, 

The appellants on their pleadings allow that the deeds were 
executed, but contend that they are false documents, 

Now wo fail to perceive that the production and inspection ‘of 
these documents would have proved their falseness. It is fairly 
presumable that, had tho documents been producible the defendant 
would have filed them in Court, 

Wo affirm the decision of tho Lower Court, and dismiss this 
appeal with costs—Agia, S. D, A. Doc, for 1864, p. 545. 





Ram-anoogiah Sing, the Lartd of a Hindi family, governed 
by tho Mitdkshaé law, living with his two sons Maha-beer Persad 
and Shoo-nundun Porsad in joint enjoyment of the family proporty, 
took a loan from coitain porsons, and executed to them a mortgage 
by a bond of tho joint family property, The bond-holders obtained 
fp decreo on thoir bond, in execution of which they caused tho pro- 
porty to be sold, and themsolves became the purchasers. Sheo- 
nundun Persad was a minor at the time of tho alienation. Ina 
auit by Maha-boer Porsad on behalf of himself and Sheo-nundun 
, Porsad to sot aside tho alionations—on tho ground that it had been 
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mado without thoir consent and without logal nocossily, the sour 
found that Maha-boor Persnd had tuleou auch a part in tho trangad. 
tions loading to the alionation as made hin nw consenting party to ‘ity 
that thoro was 10 legal necussity for the alienation; aud tint, Shoo. 
nundun being a minor, tho alienation was not the Joint aot of alt 
tho monbors of the funily. 

Tteld, that wider theso oironmatanees tho alionation failed to 
convey to tho pnrohasors either the ontivaly of tho propoty or any 
sharo or inlorest in it, and Shoo-nundnn wan outibled to havo it got 
aside, In ordering tho alionation to be aol aside, the court in the 
interest of tho minor son, and favoring tho equity tho purchasors: 
clomly had againal Ram-anoograh Singh and Mahe-hver Porand 
divooted that, on rocovery of the property, it would bo held and’ 
enjoyod in defined shares, and that tho ahmex of Ram-anoograh 
Singh and Maha-beor Poruad should ho Jointly and aovorally subjoot 
to tho Hen thoroon of the prachasars for tha repayment of the Joan 
to Ram-anoogiah Singh. 

So long ada Lindt family under tho Milékahara law is living 
in tho onjoymout of tho family propoity, without having come to an 
actual partition tmong Unemsolves of that property, or an agoortains 
ment and partition of thoh rights in it, no momber of tho family 
haa any sopmato propiivtary aight therein whieh ho oun alion or 
jnoumber, ‘ho property can only bo alionatod by the joint not of 
‘gt the mombors express or inpliod ; or, in eaxo of jnatiflenblo family 
nocossity, by tho kartd alono, 

Upon a partition of ancoatial proporty botweon a fathor and 
Mia gona during tho lifo-timo of the futhor, tho mothor is, undor the 
Mildkshard law, ontitled to a sharg—AMehka-bear Voraad v, Ram Yad 
Singh ond othoa*—B, TL. BR. Vol. XI, p. 0.8. Ws R, Vol, XX, 
pago 836, 


ac ern cnet pean eeNon okt Anite ne hile emeseaRs imate Srimenatnenmamedetmnntigterit 
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¥ 
»  Carourta H. 0.—The 11th December 1869, 
. Present: 
_ The Hon'ble Sir Barnes Peacock, Kt., Ohies’ Justice, 
is and the Hon'ble G, Loch, Judge. 


; Case No 228 of 1866. 
Rasanam T'nwanee and others, (Defendants, ) Appellants, 
VErSUS 
Lvoumun Perswap and others, ( Plaintiffs,) 
Respondents, , 


* Plaintiff, on behalf of himself and his minor brother, as sons 
and heiis of Jeetun Lall deceased, sued to recover possession of 
certain lands being ancestial property, by reversal of certain deeds 
of absolute and conditional sale alleged to have been executed 
without any necessity. he deeds were executed by Jeetun Lall 
and his bother O, but the plaintiffs’ claim was confined to the one- 
half share alleged to have belonged to their father Jeetun Lall, The 
ploperty was subject to the Mit&kshad Law. 
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ot 
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“ 


Held, that as the family was not sepaated, nor the propenty , te 


pmtitioned, tho suit should have been brought by all the joint 
owners to set aside the deed as to the chaige created by O, as well 
ag to the chaigo created by Jeetun Lall. 

Tleld, that if plaintiffs’ case wore sustainable in other respects, 
it would bo nocessay to tiy the isswe whethe: the persons who 
advanced the money did, after due enquuy into the necessities of 
the father and unclo, act honestly in the belief that a sufficient 
necogsity existed for taking up the money for the benefit of the 
family, 

old, that if a largor sum was bonowed or raised than was 
legally necessary, or a larger portion of the estate mortgaged or 
sold than was necessary to raise the sum legally necessmy, the 
vendoes or mortgagees would be entitled to » chage upon the lands 
mortgaged or sold to the extent of the money required and taken 
up for purposes recognized by Hindt Law, 

Tn a case where tho plaint sought to set aside the deed in toto, 
on the ground that the whole of the money was used by the father 
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for hia own oxtravaganes, tho Courl might, npon tho dofondants 
catublighing a necessity for part of the loan, deereo that the dood 
should bo seb aside, and the plaintifl vecovor possession, upon hig 
paying tho amonnt which was legally taken wp for nocosswy pur 
pores, or that the dead should be set aside in proportion-S, WR 
Vol. XIU, or. p, 478. 


he 


a 
' 


(tis incumbent ou Uke vondeo or mortgagee to give proof not, 
only of the consideration monay for the sale or morigngo having « 
{noon bond side advanced in discharge of mn antecedent dobt,, but” 
algo of an onquiry productive of rexults which werranted his reason, 
bly belioving that such debt was a fanily obligation, aud tho sale 
of “ntorigage a prudont mrangement for its dischuye—Zuravang 
Yovun v. Mulayi Ammal Virumalue Qeaudar——Mad. UL, O. Rop, 
Vol, VI, p. 872. 


By Mind Jaw the buithon of showing what sopmate proporty 
‘consists of lies upun the puson who alleges tho property to be 
agparale, 

A, porsou lending money on the xeeurity of the proparty of an 
wadivided family is bound to mule unquirivs as to tho neoossily 
that oxisls for such luan. If hy dende the mouoy after reasonable 
enquiry, and Lone Jide bolieving it will ba properly expended, ho ta 
not bound td soo to the application of it, he rulo is the samo 
whothor all tho mombord of the family are adults ov minors,—Gane 
Bhive Parad et ahve Mano Uhive eb ul-—b Bom. Rep, a 0 . 
page 109. 


Whon a porson who clains property on tho allogation that ho 
purchased it fiom a person to whem ib exclusively belonged, fails to 
prove that the property was the separate property of hia vélidor, ho 4 
cannot havo a decree for tho share of the praperty to which hia #7 
vondox was ontitled asa member of a joint-fumily-—Gour Ball 
Ram Bhugut y. Sheo Rutten Coonewr and othow8, W 
Vol. X, p. 243, 
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Adinitted legal opinions. 


Tho rato by tho maua ing partacy of an cntie cstite 13 valid in a cso of necosmty, 


Q There were thio uterias brothars in Joint possessivn of* ; 
somo ancestral landed property. One of thom striid at home to 
conduct the affany of the family, and superinten| the estvte, and + 
tha othar two proceeded to w foreign country to obtain office, In 
this case, is the brother, who manages the estate, entitled to sell or 
moilgage the property for a certain term, while the other brothers 
aro at a distance ? * 

RI two of the Uhvee associated brothers, having left a brother 
at home to manage their joint property, proceeded to a distant 
country to obtain offize, the managing brother my 1otfgage and 
sell the whole or a putof the umliviled purmmonial proparty ipr the 
support of the family and religions purposes, even thoigh there 
be no consent on the pwt of his e>-pwerners; in like manner as 
he may, withoub his brothers’ sanction, disp rso of jus own share fox 
the maintenance of lis awn deprndan's ‘Tas is conformable te . 
the Ddyu-bhdgu, Diy -kraney sungroks, ant othar legal authogi-s 4 7 
tics : He 


writs 
Authorities Bi 
“Bub if the funily cannot be suppoitel without selling the 
wholo immovable aud othor prop wty, even tho whole may be sold or 
ollerwiro dispos ut of? —Prihoé Min, “The supports of persons, 
who should bo maintained, is tho wproved means of athaning 
heaven: but hell is the man’s portion, if they suffer, ‘herefore (Let 
the master of a family) caefully maintain them.” ‘Mus is the | 
doctrine contained in the Déya-bluiya, 
© Should even a slave mako a contiact ie dhe name of his absent 
meaistay for the bohvof of the family, thet master, whether m his 
own country or abroad, sliall not resend 1t,” 
; Tho tor ‘conlrucl’ picans sale and the like.” —Désa-hranva- 


* 
ty ci rade. 
2 But, at a time of distress, for the support of hie household, 


aud pacticulualy for the poifurmauce of tulygtous duties, even a single 


* go-parcenor may give, mortgage, ot sell the imisovablo estate.” 


* Namoly,—tho Vivede-Chinkdnand aud other wuthuritis cunuit ia the Milla, 
Deuares und other pehools, 
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“Tf a dobt bo incurred by a slave for the aupport of the fanily 
of bis master, ib mual bo discharged hy the marten" hin is the 
opinion of tho author of tho VieddachinkinvenionMoe. UL 1. 


Vol. LT, Ohap. XI, Caso x. 


According tu the how ax cunrent in Ostia, tho male of nt portlon of jun propor ty ia 


void, 


Q. A family, consiating of threo brothers, hold a patrimonial 
Tanded ostate in joint lonancy, tho oldest. of wham, withont coming 
£6 a pmtition, sold a moicly of the oatato, with tho conront of Jia 
youngost brothor, but without tho consont of the sceond brothor, 
TA this cago, is tho oldest brolhor competent to sell auch proparty'; 
‘and if it be sold, is tho anlo good and valid, according to tho Jaw na 
ourront in Orissa ? 

BR. ‘ho oldest brothar ta incompotont to soll ona-halt of the 
Joint patrimonial roal ostate without coming to a partition, or define 
ing his legal shavo, having only tho sanotion of his youngest hrathar; 
and tho salo in such caso is null and voil—Zilluh Miduapore, 
March 15th, 1818,—Maen, II, I. Vol. II, Chap. XT, Caso xvi. 


A tale by ono pwhnor of an wn tivicedt ontate A Juntifled by necanalty, fa god art 
nding upon tho othor patna, 


QA, B, and O avo throo brothora, proprivtors of an undivided 
Jandod ostato. A dios, loaving a son 1); B dios, leaving a non By 
and © dios, leaving'n sou 1, 1 dios, leaving fom kon On the 
oath of A, the cstalo was registorod in the wnme of Dy aud dus 
ing tho minority of the aous of 1°, it was about to bo sold hy public 
auction on account of arrears of rovenne, ‘With tho view of saving 
tho ostate, D, in concert with [malo a mortgage and condigionnt 
salo of it to o stranger, and tho conditional aulo ultimately bucame 
absoluto, in consequence of tho monoy bunrowed nul being repaid 
tO tho morigagoo within the stipulated puriod. Now tho heira of 
F have suod to recover thoir shaie, alleging that the xale tools 
placo withoué their consont and dming their minority. Ls such sale, 
made during the minority of the hoirs of i valid according to hew ? 
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R. 1 and FE boing tho older brothers of tho family, and ma 
nagore of the affaira, and having disposed of the proporty in a hima 
of diatross and through nocoasity, suck act is valid; aud hora the 
ante is good, Locanso tho ealato was disposad of ta provont ite boing 
sold by public auction, 


tye = 
Authorities, <4 ; 


*Tvon a singlo individual may conclude» donation, mortgage wea 
or aalo, of immovable proporty, diving a senson of distress, for thé * 


snko of tho family, and oapocially for pious purposos.” ‘Tho toxb of 
Pijnyavalkya citod in the Milékshard, Kalpa-taru, and othos 
authorvitios curront in Bohan—Zillah Shahkabud, Aprit Let, 1820. 

Hoira of Goodrea Singh a Cooman Singh aud Busteo Singh. 
Maon, IL, Tu, Vol. 11, Chap. XT, uso xx. 


Olrevmatanoes wider which tao brothora ean aivet the sale af an oatato without tho 
consent of Ut whlaw of Uio fama lnotior, 


Q. A. landed catate waa purchasad jointly by A aud B, Tho 
Tatler died, loaving hia fow: song, namoly 0, D, Bi, and £, Subse» 
quontly to B's death, ono of his sons, I, died loaving a widow.” 
Attorwarda tha amrviving threo utorina brothoi (C, D, aud E,) and 
A aatd tho whole ortata, Ta chig enso, is tha sale of such property, 
withant the sanction of Ms widow, valid aud bitdihg, or nob? And 
Tne tha widow any right over it, ov is sho only entitled tolfpod ond 
raimont frou her hiabands broathors ? ' 

TR. Supposing F to have boon separated from his brothors by 
obtaining « division of the miata, and thon to have diod, in diab 
easy, hin widow is entitled do his osiato, Tf no separation bolweon. 
VY aud hig brothers took place, or it ho, having separated from his 
brothyen, bo ve-tnitel with thom, his widow ean only havo hor 
maintenance fiam hor husband's Inothora until her doath. Lf aftor 
partifion thora waa a voamion with ono only of the brothora, tho 
reeunited parcavor is ono bond to provide his eo-paroena'y wilew 
with maintenance» and nner these ehemnstances, tho widow's con- 
sont ia hy no menus necogaary to the validity of the ante, 

Zillah Mortal, April 87th, Wi. Maen UW. da Yok 1 
Chap. XT, Cau xxiii, 
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According fo the Eada hus ae erent a Kuh apa pdt ye, th asd dt | 


Ant dict profits aie aa ier lager 


QL Isit Hiwful’ to make nesdt of jeint uabicidead: peeperty 
whether soul or poral, ace diy te Ue daw eta nt aia Paphe ot é 

Eo A gett of Jomt iunlivibst property, whetiear teal 
personal, is nol valid, even tothe stent ot phe donot’) stete sta 
powperty canal bo sald ar given away TC ee 
eertained, whieh eauot he done without a dividen, 


abuthorities. 


“Partition (Vi-bhdgi) is Une adjistinent of divers rights basil: 
ing the whole, by distributing them on particular portions of the 
meareanig’ idksha dé, 

Q. 2 Is tho Pint Maht-lodiniiel, ov profits nisin trem Che 
fovy of saciificial fous, a fit subject of taufia dnd satpposing aitele 
profits to be anjoyed jointly by soveral af the elas af porns de 
nominued (Mah brdhaedns, * js it bow fiat bor any onc af the es pre 
coners lo Caunsler his sla, either by sate cu yale ¢ 

R. 2 The profits of the Birt Muha hear ete not cop Fae 
aft subject of Gansfer, nud ne ane of Che lanes i de goat pati ys 
of the Aird is al hberty to transfer to auother persian tae ett une 
terest therein: even if the profit. tol teen divided the sans 
Pehibition would apply, iaasnateh aoe tos sneidetal tee whaeds 
donstitulo tha Hat, mo only fie be har dewedved: hy thes uflictatiog 
Priests, lo whom they werg offered 5 al the purpose of te th rans, 
~snatnoly, dee spirit wellite ef decent ante din, watt be 
defeated by the ahenation, 


dltthavities, 


“Having assembled clevon Aaddueias lasing nivebel the 
Manes of deceasvl aucesturs, let han plo te tne Baateatia ete 
pytng the foremost seat, the conch, de, belangta to the dias awl” 

cn HOVERS nA is 
Deva Yagnik, unt in the Mir waya Siadh, Uatviieg sprinkled 
them with odoviferons perfumes, let bins peat to the daviitiony 


HDs 
Pileets who altaudat fanorate sin sone dnetsh te Hay pie ctl Mahe Geathssen 


in ohare Maddqultiy Agudutia, Peta, Coatidee, { 
Volebreoke § tran dition Degont Huai Taw ae eee a ee 
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hin futhie’s worring apparel, his omamoenta, his aleoping conch,” &e, 
Priheenit?, eiled in the Mirnaye Shuthas. ~~ 

Nuhdae Dewanny Adaulut, May buh, 1828, 

Nundean aud others, ve Kasheo Pandey and others—Maen, 
I, La Vol, Chap, VIN, Cnse xvii. 


4s, * iy 
a ‘ 
Rosponsa prudentun. ey at 
Mannras 8, D. A, we 
3 


; A. THndé, boing tn possession of Jnndod and other proporty, 
diod, leaving two sous, tho youngor a minor of thirleou yours ouly, 
at tho death of his father, ‘ho elder of Une two, baking possession 
of tho paturnal property, proceodadt to borrow suecessive stuns of 
Monoy, mnonuting, on a sollomont of neeaunts with the lender, to 
aqui for which hoe pave his note, mortaging, for the paymont of 
it, tho family proparty. ‘Pho anonnt oxcveds his share of that pro 
porty. ‘The younger brother was nob privy ab the tinte to tho con 
ducting of the debt; nor has he ever recognined its validity, so far 
as lin ttevest ik concacuad, Neither dood ib appear that it wae 5 
ineurred on eccotut of tho family. Under theso cironmatancos, ig it 
bhngeable, beyond the share of the older brother, on the paternal 
juapetly ? 


_ SeAR 


clngiwer, 


Cho Suadtied, Voueataga, cortifled Chat, under (ho eiveunistances 
shatrl, Cheeaet af the oldlas brother could nol prejudion the rights of 
the vonnger, y 

dteaurks, 


Cistaet of a lottor (1818) fom May Colebrouke, to dha thon 
Chie Trstice af Midi, pani niit botae the Cont, inpenehing 
fhe tannction above alluded tag and upon whieh tho preceding 
Jeferee was aide te the Pandita of the Sudder Dewamny Adawhut.) 


Oho qe sulajeet af the question whieh yeu lind lately befor yeu, 
Leutineds agrees with yor, Chit anim tiggce, uate, or gift, hy oun at 
mov ith pork onsneia, wither che consent af the ued, bs iswnlid thor 
alli shaves, he Baagad how, itis ele, that it ia geod for his gin 
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sharo; and for that only, Tn other provinces, it ig ns clear, that 
the act is invalid, as it concerns othois’ shaves; and tho only doubt, 
which the subtlety of Iindt reasoning might raiso, would be, 
whether it be maintainable even for his own shato, of undivided 
property. On the two first points, thon, ns stated by you, the law 
is undoubtedly as you have viewed it. On the third point, I talo 
the law to bo, that the consent of the shatos, express or implied, 
‘gis indispensable to a valid alicnation of joint proporty, beyond tho 
Seghare of the actual alienor ; and that an unauthorizod alienation by 
one of the shavers is invalid, beyond tho alionor’s share, ag against 
the alience. But consent is implied, and may be presumed in many 
cases, and, under a varioty of circumstances, especially whore the 
management of tha joint property, entrusted to thepart-ownor, who 
‘disposgg of it, implies a power’ of disposal; or, where he was tho 
only ostensible, or avowed owner; and, generally, when the acts, or 
even the silence of the other shaers, have given him a credit, and 
the alieneo had not notice, I cannot refer you to authority beyond 
the passages to which you have already adverted, for this position, 
T rather consider it to be a point of eyidenco, what shall suffice to 
raise the presumption of consent, or acquicscenco, than a matter 
on which the Hind& law has pronounced specifically; and I do not 
recollect any passages move express, than those to which you have 
referred, shewing that tho alienation is invalid, as against the alioneo, 
Tho case of Pran-nath, v Cali-shynkor,* to which you rofor, was, 
I conceive, determined on the grqund of implied consent; the land 
being answerable for the rovonuc, for which tho managing owner 
had engaged, on the pat of himself and sharors; besides other 
peculiar circumstances in the caso,—Stia, H. L, Vol, TL. (Second Ed.) 
pp, 348846, 





ZILLA or Curinanepur.—ZJune 18, 1803, 


Upon an application to tho Court on the part of Vizayaraga- 
vienjar, son of Vurdienjar, for a division of family property belong- 
ing in co-parcenary to himself and unclos, it appears that the 


— 





* Roports in Suddor D, Adawlut, Bongal, proviously to 1808, pp, 40—61, 





1 


7 
ee 
SBS eateic OR Wren 


Se: 


4 


: 
< 


= % 
SAG ost 


* 
ogee 
Scie 


= 


























3 


"y 


4 


eo gh P wk he de 
¥ 


Cua, 1] CO-PARCENER’S POWER OF ALIENATION. 191 


complainant, having taken upon himself to dispose of a village 
belonging to the peoperty in question, has appropriated tho proceeds 
partly in the discharge of his fathe’s debts, the remainder to other é 
purposes foreign to the co-heirs, 


Answer, 


Upon this statement, Vizayaragavienjar had no right to disposesteg., 
of any part of the joiut property, to answer either the debt of hist, 
father, or any purpose of his own, without the consent of his co- - 
parceners, no partition having been previously made, 

(Signed) Kistnama Chariar, Pundit. 


Remarks. 


See Myt, on Inh. Ch, I, Sect. i, § 80, 82. None can dispose of 
joint property (especially immovables) without consent of the sharers. 
But here the sale appears to have been without authority, general 
or speeial, In setting it aside on this'ground, equity would require 
redress to be afforded to the purchaser, by enforcing a partition of 
the whole, or a sufficient portion of it, so as to make amends to the 
purchaser out of the vendor's share. It is presumed that the debt, 
stated to have ‘been discharged, was one for which the co-heirs were , 
no way answerablo; else the case would come within the exception 
in the Mit&kshar&, Ch, T, Soct, i, § 28. G i 

“Tlad no right,” &e. Certainly not. And the sale is valid, only 
so far as the seller's share in the property extended. Both the 
soller and purchaser are punishable criminally in this case; for the 
sale is fraudulont in one; and, subject to tho contrary being shewn, 
the law will imply that it is collusive in the other. See the title of 
Aswamt-vikvaya, sale without ownership, in any of the books. E. 

Stra, H, L, Vol. IL, (Second Ed.) p. 849. 


—— 


Entyact.of a Letter from Henry Colebrooke, Esq., to Sir Thomas 
Strange, dated Caleutia, Deo, 18, 1812, 


In respect to a Hind@’s will, I have according to my promiso, 
examined tho Snuwviti Chandricd, with the viow of furnishing any 


“ 
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further information tt might contain on the doclines of Tindt Taw, 
which can be brought to bear on the caso in question, 

T find much difficulty, adverting to the positions maintained jn 
that work, to admit any power in a joint owner to give away hise 
proper share, yot unsepriated, of the comuion property, whether 
by will, or by gift in his life-time, without tho consent of his un- 
divided brethren, ‘Ihe author of the Smriti Chundried, speaking 
of common property, of which a gift is forbidden by tho law, ob- 
serves, that this regards common ways, and other things common to 
many; but proporty belonging to an undivided family (he saya) 
may, in certain circumstances, be givon away, since tho consent of 
all parties concerned may bo casily had in this instance, though 
not so, in the case of a public way, common to great numbers. It 
is afterwards observod, that an owner may give away his own dequi- 
sitions, without the consont of his undivided brethren, but not so 
joint hereditary property, The author, however, goes still further 
in regard to émmovables; restricting a sole owner from solling, 
pledging, or giving away, without consent of kindred, dmmovable 
property acquired by himsel/, unless it excoed the necessary sub- 
sistence of the family, or unless the wants of the family, or other 
distress, roquire it to bo parted with, . 

This last restriclion naturally suggests tho doubt, whother the 
prohibition in this, or in tho formor case, is to bo taken as invalidat. 
ing tho act of an owner, who shall persist in disposing of his proporty 
against tho injunctions of tho law. But no hint of such a distinction 
(which is to be found in the writings of tho Bengal school, botwoon 
gifls valid, though forbidden, and gifts eithor void or voidable) is 
contained in the Smriti Chandried, The author, on the contrary 
maintains, that forbidden donations shall bo sot aside by tho sover- 
eign authority; and it seems moro consonaut to his doctiing to say, 
that the owner's disposal of his share of undivided hereditary pro- 
perty, without assout of partners, is voiduble, 

Tintonded to have completed a similar examination of tho 
Médhavya, with reference to tho same point; bat the book is nob - 
just vow at hand. ; 

Stra, I. L, Vol. IL, (Second El, ) p. 489. ‘ 
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Eatract of w letter from Henry Colebrooke, Bag, to Sir Thomas 
Strange, dated Calcutta, Dec. 26, 1812. 


I have examined the A/dadhavya since I wrote to you; and find 
“nearly the same opinions ag in the Smrtti-chandricd, more conciscly 
expressed ; but with a restriction of some importance. Médhavy’ 
observes, in regard to movables, that property, which a man him- 
self acquired, may be aliened by him, withthout the assont of hist 
brethren, with whom he has no partition of wealth; but not so in 
yegard to immovables; adding thew the remark, that property in- 
herited from ancestors may be given away by the chief brother, 
with the assent of the rest, He appears to consider all the pas- 
sages cited by him in this place, as relating to immovable property ; 
and it may, therefore, be questioned, whether ho contemplated any 
restraint on a joint proprietor from giving away movables, not ox- 
ceeding his own share of undivided wealth. 

The subject is certainly one of considerable difficulty; and I 
have all along felt much at a loss to’give a decided opinion on the 
question of a Hindt’s will, under the luw, as it prevails in your part 
of India,*¥—Btra, H, L, Vol, If, (Second Ed.,) p. 441, 


Part of Mr, Colebrooke’s opinion contained in Strange’s Hindg 
Law Vol, IT, (Second Ed.) p. 488, 

It may be objected to Vijnydneshwara and Smriti-chandriké, 
that tho texts, which prohibit gifts of any portion of joint property, 
or of the whole of a man’s sole property, thereby distressing his 
family, equatly forbid sale and mortgage of it: so that these also 
would be void, although « valuable consideration have been paid or 
received. Injury and injustice may, however, be prevented, by holt- 
ing him and his property answerable for the repayment of the money 
or valuable consideration received by him: and equity perhaps would 
award partition, for the purpose of enforcing payment from his share, 
thus rendered a separate one, But, in the caso of gratuitous aliena- 
tion, there aro not the same difficulties ; and I apprehend, that, under 
the Hindtt Law, as received among those with whom the Mitéksharé 
and Smriti-chandriké ave the chicf authortities, it must bo held 
that tho disposal by will (considered as gift) of an undivided share 





-_ * Soo tho Chapter on Wille, 
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of joint property, is not valid; nor of any part of it, unless for pious 
purposes, or other uses incumbent. on the testator to provide for, 
and falling within the exception which the law makes to the genoral 
prohibition.* 


—_—_—_ Se 


Bompay.—January 28, 1811. 


Two brothers, possessing a house jointly, the elder executes a - 
contract for the sale of it, in the name of himself, and his absent 
brother; and deposits it with 9 third porson, on condition that it is 
to be délivered'to the purchaser, on its being signed by the -youtiger- 
brother, and the purchase-money received, The younger brother 
objecting to sign, tho purchaser still insists upon the benefit of the 
contract, as enteréd into by the elder, and BUR, i. aconnlinEly: Is he 
entitled to it? 

Answer, 

It depends upon tho age of the younger brother at the time, 
Tf he was of age, the claim is available only as against the share 
of the elder, who took upon himself to enter into the contract with- 
out the privity of his brother. But if the younger were at the time 
a minor, the property being undivided, the purchaser may enforce hig 
claim to the full oxtent, = ee 

(Singed) Vistnu Pandoorung, Sastree 


Remar 


Bhs stl seoms to bo grounded on tho Mitdkstiare on Inh 
Ohap. I; Seo, i, § 29; but should bo restricted, as it there is, to a 
casa of indispensible necessity for the common interest,’ Tho pur 
chaser must take care, that the purpose of the sale be such as will 
maintain its validity under the provisions of ‘the See mL 
¥ol, II, (Second Bd.) p, 348, 


~® Joo the Chaptor-on Wills, 
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OF SONS, GRANDSONS AND GREAT. GRANDSONS, 
(IN THE MALE Line ) 


aucutta, 8. D. A—The Tih of September, 1802, 


_. Present! 
HL. Colebrooke, and J. H, Harington, Bsqs., Judges. | 


Duisert Sing, Appellant, : 
VErSUS r 
Suro-muNooK Sina, Heapondeit 


‘The propyl {ctor of a talook in Benares died, leaving three sons. “Tho fish) 
_ Ang,a.gon, tho plaintiff ; afterwards the second ‘zon died. “Plaine 
sited defendant, the third aout for apaitition ‘and hia share sand El 
asides the parties, two widows of the second gon, Adjudgedy: “thal 
! Geférident take alt and half by inheritance ; and that tho widow 
ances * 

Bub it aftorwards appears that the parties hd withheld from the knowlédge 
4 " Gudder Dowariny Adawhut a deoros of the Provinofat Court (passed during’ the a} 
, tothe Sudder Dewanny Adnwlut) aljudging to tho’ widows a third -of tle 
» under & dood éxeoutod by their husband, Ordered, Hheyolorsy that on 

ench half of tho remaining two-thirds; 

he roeponident fined 100 rupoos by tho 8 

“to the Court with respeot to the said deorse of the Provinelal, “Cot 
obtain an ofder for the enforcement of the Aeoree of the:Suc 
which the Provinctal Court: had delayed until furthor. instrtiati 


Tn September 1797, or Bhadon of the Fuashee yoat 
Munook Singh sued Duljest Sing in. the’ City: Court of Benares, fo 
moiety of the zemindaree right of the talook Jughnes, in pergun- 
an Keawar, of which talook the annual juinmah was atated 
80 rupees, ; 
‘he plaintiff demanded a, paitition of the talook, and dlaiméd 
aby. n. the ground that ho was cntitled by inheritance to an 





th the defendant, ‘of: the ‘talook forniorly "belong 

». The defendant pleaded, first, that neither the plaint 

father had ever possessed any share of. tlie’ talook, and” tha’ 
AtiF-coukd not now be admitted to claim a shave 3 second 
Jab the plaintiff had resigned any claim ho ‘might’ eventually havé 
The defendant accordingly produced an jnstroment terme 
‘az-némah, or deed of renunciation, under date the 4th of Koa 
7, not signed by the plaintiff, but alleged to be in his hand-iwrits 
ting forth, that he was confined by the Rajah of Benares, fox a 
of revenue due on‘account of Pergunnah Koond, and “Was 

i the: defendant's paying the money for him, to the Rajah 
ation:of which the plaintiff relinquished -all claim toa 


he as an undivided prope 4 
which appears to have been the fact); that, the zemindareo having 
longed to the grandfather y and one of the plaintiff’s uneles, beside 

his father, being dead ;. the zemindaree must now belong half to the 


plaintiff and half to the defendant, According to this opinion, the 
lity: Judge gave a decree for the plaintiff, for the moiety. elnime 
appeal to the Provincial Court, it was affirmed 3 the judg. 
ing, that nothing in it should bo considered to bar 
idows might possess, cies 
ppeal was brought to the Sudder Dowanny Adawhns 
Golebyooke and J, H, Harington): by the. defendant, 
rst, that the’ deed of renuheiation was valid : second, 
j ight of the widows having beon decide 
the other Courts, the plaintiff, at any rata, could not obtain go 
To this the respondent objected, that th 
ould by law only receive maintenance, The Sudder Dewann 
astting aside the frst plea, put the case thus to thél 
its, as to the: question of inheritanve, Baloo Ram-rooj, 2¢ 
far of the talook, died leaving three sons, Bhoop-naraen, Pro 
paraen, and Duljeet.. After his death, Bhoop-naracn manage “ 
tal ok on the part of the three sons ; and died leaving’ son;'8 
manool:, After this Prem-naraen managed: tho talook ; and 
; se iis : 
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* without issue, leaving two widows, Buklit-konwur and Binut-konwur, 


After this Duljeet managed the talook. Sheo-mumook suos for par- 
tition, and for a’share of his hereditary estate. By the Hindé law, 


ag established in the province of Benares, what-share, falls to Sheo-_ 


munook ; and: are the widows of Prem-naraen entitled to any share 
or not? The pundits declared in answer, that the ‘widows were 


entitled to no share, but had a right to maintenance. fromthe tes: 


tate; that, the. estate being divided, Sheo-munook and Duljest 
would each take half.’ The Sudder Dewanny Adawlut affirmed the 
decrees of the lower-Courts; and issued the usual directions. for 
carrying the judgment into effect. “But on the 25th of Febra- 
arty 1808,:a petition was presented to the Court on the part of Sheo- 
munook:Sing, setting forth, that, while the cause between him. and 
Duljeet was’ pending: in appeal. before them, Duljeet (the original 
defendant in that cause) having learnt that the widows of Prem- 
naraen would only be entitled to maintenance, had, wilh a view 
to defraud the petitioner, induced them to bring’ an action. against 
himself, in the Benares City Court, for. a third of the talook sin 


which action judgment had gone in favour of .the plaintiff, on: the. 


defendant's admission of their title ; which judgment the Provinoial 
Court had affirmed in appeal: that the Provincial Court’ therefore 
did not execute the decree passed by the Sudder Dewainy Adawlut 
in the potitioner’s favour, adjudging to him a moiety of the talook; 
which decree the petitioner prayed inight be enforced. 

The Sudder Dowanny Adawlut saying no information of the 


auit mentioned by the petitionor, called on the Provincial Court to’ 


transmit the decrees, if any such had been passed. And it appeared 
from: the return made, that on the third of May 1799, the widows 
of Prem-naraen had sued Duljeet and Sheo-munook in the: Benares 
City Court, for a third share of the talook, undera:deed of gift to 
them from. their husband, and two. written acknowledgments by 
Dulject and Sheo-munook: that in September following, they-ob- 
tained a judgment for. the share claimed; which judgment the 
Provincial Court affirmed in appeal, in May 1800, reciting-in their 
decree, that the documents of the plaintiff were proved, and that 
Sheo-munook, in tho pleadings in appeal, admitted them, » And the 
facts. ropresented to the Sudder Dewanny Adawlut. by. Sheo-munook 
in his petition, turned out to lave. been wilfully missiated, ‘The 
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pleader of Shoo-munook, who prosentod tho petition on his part 
to thefCourt, stated, in answer to questions put to him, that it was 
transmitted to him by an agont on the part of his cliont; that he 
could not answer for its contents; and that, while the appeal was 
ponding before this Court, he was not informed of the suit relative 
‘to the third share, 

Tho Sudder Dewanny Adawlut directed that Sheo-munook, for 
the false statement, made with a view to mislead tho Court, should 
pay a fine to Government of 100 rupees. 

And ib appearing to the Court that the deoreos in tho suit 
brought by the widows against the presont parties, of which suit, 
during the appeal, they concealed all knowledge from this Court, 
cotild nét be affected by the decision passed in this Court; it was 
directed, that the Provincial Court, maintaining their own decree 
in favour of the widows for a third share, should, under the docreo 
of this Court of Septembor 1802, reserve to the appellant and ro- 
spondent two-thirds only of the talook, giving the yespondent pos- 
session of half of that portion *—Sel. 8. D. A. Rep. Vol, J, p, 59, 
(New Ed. p. 79.) 


Bompay, 8. D. A.—Z'he 27th of May, 1824. 


Present : 
Romer, Sutherland and Ironside, Judges, 


Mussuamat Munora and others, 
VETSUS 
Briy-RHOOKUN and anothor, 


In this case,— 
+ ‘Two sons of a Hindt, deceased, by his second wife (who sur- 
vived him), were held to be entitled to shave oqually with the song 
of a former wife in theiy father’s property, The widow to bo main- 
tained by all the sons.—Bom, Sel. Rep. p. 1. Vide Moreley’s Digest, 
Vol, I, p. 806. 





* By tho rules of juberitanco the widows of the accond brother woro entitled to 0 
maintenance only, nota share of the estate, ({ Mitdkahad on Inheritance, Oh, i, Seo- 
tion 1, § 89.) But under a deed of gift from their husband, and written ackyowledg- 
monta fiom both the co-heiig thoy acquired a right thus specially conforred on them— 
Note by Sir Williom Macnaghten, ‘ 
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Bomnay, 8. D, A—The 8rd of July, 1818. 


Present: 
Elphinstone, Keate and Sutherland, Judges, 


Laroo versus MANIK-cHUND SHAMJEE. 


The substance of the decision of' this case is as follows w—y oo + 

Where a Hindé claimed to obtain from his step-mother, 9 half 
of his late father’s estate, leaving the other half to her son, his 
younger brother, it was held that the sons were each entitled to one 
moiety, after deduction of one twentieth shave of the whole for 
their sister’s dower, and a suitable sum for the brother’s marriage.— 
Borradaile’s Reports, Vol. I, page 418. Vide Morley’s Digest, Vol, I, 
page 305. 


Privy Councm. 
The 27th,’ 2th, 80th of Nov., and 8th of Deo., 1857. 


Present: 
The Right Hon. The Lord Justice Knight Bruce, the Right Hon, 


T, Pemberton Leigh, the Right Hon. Sir Edward Ryon, 
and the Right Hon, The Lord Justice Turner. 


Cuvorurya Run-muRDUN Syn, Appellant, and 
San PurnLap Sv, Respondent. 


' 

An. Mlogitimate son of a Khatri, ono of tho three regenorate caster, by n Soot woman, 
cannot, by the Hind. law of inheritance, succeed to the inherltmioe of his putative 
father ; but ho is ontitled to maintenance out of his deceased father's catate. 

So held in the cage of a disputed succession to tho Rajdom and Zemindary of Ram- 
nugur, in the Presidency of Bengal, of tho; Rajah last seized, the putative fathor, 
boing a Rejpoot of the. Khatt'i class, 

Beous, In tho caso of the Soodra olass, iegitimate children boing qualifled to inhorit, 

Inquiry into tho History of the Khattri class, Such olass held not to have Jost cgste 
and sunk into the Shoadra lags, 

Tho Rajpooty of Central India, and in tho district whore tha Rajdom of Ramnugur is 
situate, hold to bo of tho Khattré olass, and that tho right of succession to the Raf 
and Zemindary was to Yo detormined by tho Jawa and oustoms of that olass, 
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The Right Honorable Sir Edward Ryan :— 

In June, 1832, Rajah Tej Purtab Syn died, in undisputed pos- 
session of the Raj and Zemindary of Ramnuguy, in tho Zillah of 
Sarun, the right to which Raj and Zemindary is tho subject-matter of 
the appeal. He left surviving him threo widows, and an only brother 
of the half-blood, Rajah Umur Purtab Syn. A dispute arose be- 
tween ‘l'elotma Debeo, his oldest surviving widow, and his brother, 
as to who should succeed to the Rajdom and Estates ; but this was 
ultimately compromised, and ‘Telotma Dobce relinquished her claim 
jin consideration of a certain revenue secured to her for her life, 
Rajah Umur Pmtab Syn continued in possession of tho Raj and 
estates until his death, which took place in November, 1834, Upon 
his death, Lutchmee Debee, his widow, obtained possession of the 
property, and a Virusut-namak was filed in her name on the bth 
of December following, stating that she was in possession, and claim- 
ing for her the Raj and Zemindary, aa sole heir to the decensed, 
After the usual proclamations, tho Government Collector entered 
her name in the books of Record as the heir and sole propiietor of 
the Raj and Zemindary. Subsequently, claims were set up to the 
property by Telotma Debee; by Oodey Purtab Syn; and by the 
Appellant; and also by the Respondent. 

‘Iwo suits were commenced; only in August, 1836, by Oodey 
Purtab Syn, against the widows of Rajah oj Purtab Syn, and 
Lutchmice Debeo, the widow of Rajah Umur Pintab Syn, in whieh 


- he claimed as heir from a common ancestor of tho deceased Rajah 


and himself—one Mookund Syn. Tho Plaint in this suit is not set 
out in the transcript, and is not clear whether the Appellant was 
ouiginally a party, or became so by a supplemontary petition; but in 
the plaint he is stated to be the son of a slavo-gitl. 

The other suit was commenced on the 5th of May, 1836, by the 
Respondent on behalf of his son, Futteh Bahadoor Syn, an infant, 
against the widows of Rajah ''oj Purtab Syn, Lutchmeo Debeo, 
and Oodey Purtab Syn; and by an ordor of the Court, dated the 
26th of Mach, 1838, the appellant was also made a dofendant. 
This suit was founded on an Jjazut-puliur alleged to have been 
executed by Rajah Umur Purtab Syn, empoweiing Lutchmee Debeo 
and his brothe:’s widows, to bestow tho guddee of the Rajdom on 
the Respondent's son, 
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‘These syits came on for heaving together before tho Puincipsl: 
Suddex Ameen at Sarun, on the 7th of May, 1889, and woro dia- 
missed with costs, The grounds in which the first guit was diaraissed, 
arg stated in these words, “that although Chuoturya Rao Murduy, 
Syn was the son of Umuy Purtab Syn, yet whethor he, not being 
born of @ woman of equal caste, was entitled to the Rajdom dwing 
the life of Ranea Umur Raj-lutchmee Debeo, was a question, tha, 
investigation of which did not become necessary in this gag; bar 
gause there existed no dispute or disagreement between; Rane, 
Umur Raj-lutohmee Debee and Run Mmdun Syn: but, whether. 
Run Muydun Syn was entitled to the Rajdom, or not, while Umyy, 
Raj-lutghmee Debee lived; plaintiff had no right to the Rajdom 
whatever on the score of relationship, the Zemindary being a se~ 
parate one altogether.” In the suit of the respondent it was hold 
that, as the claim rested solely on the Zjugut-puétw which was 
found not to be a genuine instrument, it wag not necessary to go, 
into the matter of relationship. 

From these decisions, Oodey Purtab Syn and the prosont 
Respondent, on behalf of his infant son, appealed to the Sydder 
Dewanny Adawlut, on the 12th of July 1840, After the Appeal, and. 
before any further proceedings, Range Umur Raj-lutehmee Debee 
died; upon whigh the present appellant and the Respondent, ag 
father and guardian of Futteh Babploor, prosented to the Bidder 
Court separate petitiqns, in which they get foith their respective 
claims to be considered as heirs to the decegsed Ranoe. Mr, “Reid, 
the Judge, before whom these petitions came, directed the Prinaipal 
Sudder Ameen of the Zillah of Sqryn to receive proof of thew 
claims as heirs to the deceased. In the meantime, the estate was 
attached by the Collector unsler order of the Judge and placed ynder 
a Manager, and a proclamation issued for the attendance of heits, 
Oodey Purtab Syn, the respondenf, in his character of father and 
gumdian; the spiviving widow of Rajah Tej Purtab Syn; and tho 
Appollant, attended to prove their respective claims. On the 7th of 
November, 1840, the papers relating to proof of succassion wero 
brought before Mr. Reid, and in an oider made by him of that dato, 
he states that as from tho decision of the 7th of May, 1889, it 
appears that Run Muyrdun Syn is tho son of Rajah Umur Purtab 
Syn, but by a weman of unequal rank, it has, therefore, become 
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imperative on ‘him, Lefore going into the merits of the case, to re. 
quite a Bywasta (law opinion) from the Pundit of the Court, of 
the point, whether among [lindds a son by a woman of unequal 
rank, while lineal relations are forthcoming, will be entitled to ins 
herit the estate of his deceased father, and tho Pundit is accordingly 
atdered to give lis opinion on the point. In January, 1841, the 
Bywusta of the Pundit ts filod: it states, “ that among Hindts of 
the Rajpoot caste, a son who ts vot born from a wontan of equal 
rank and caste can bo reckoted as son, and will be entitled to the 
estate of his deceased father, a near rolative of lineal descent living 
notwithstanding, becauso a Rajpoot is of the Soodra caste, and 
gon born to au individual of a Soodra caste, evon from the womb of 
A slave, &u,, 1s reckoned his son by the Shaster lows, snd 1s entitled 
to succead to his father’s estate, 4 near relation of lineal descent 
living notwithstanding »” and ho also states that “if there be no 
legitimate offspring, that is to say, no issuo from & ntarried woman, 
in such a case, the illegitimate son of an unmarried Sood woman 
will Le ontitled to the whole of his father’s estate.” ‘ 

This Bywasts was brought before Mv. Reid on the 5th of Feb. 
tuary following, and he then procceded with the further hearing of 
the cduso, aud he was of opinion that, although this Bywaste of tho 
Pundit was in favour of Rin Madan Syn, yet that considering the 
claims of the parties, it wad inexpediont to dispose of tho caso with» 
gus going into its full mevils, and ho ordered that both cases should 
be tric together, and that all tho objecting partios and claimants 
should bo at liberty to come forward, and that the name of tho party 
whose claim should be found good, should bo entored in lieu of the 
name of the deceased widow. 

On tho 23rd of May, £842, tho proceadings taken before 
Mr, Reid, and all the other papors in theso suits, were, by an order 
of the Court, brought before a Iall Benoh, and the Judges, consist. 
ing of Mr, Leo Warner and Mr, James Shaw, recordad their opinion 
in theso terms: “ We perfoctly ngteo in tho opinion pronounced by 
the Principal Sudder Ameen in vegard to tho validity of the Tfueute 
pultur, But as inquiry into tho agnatio descent of tho Appellants 
in the both cases, aud tho objections made by Chuoturya Run 
Mardun Syn, and his marriage in a Rajpoot family, has been neg 
loctod by the Principal Sudder Ameen, wo return tho decisions of 
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the Principal Sudder Ameen, dated 7th of May, 1889, a3 incom- 
plete; and, under Ol, 2, Sec, 2, of Reg. 1X of 1881, horeby order 
that the papers of this case and of case No, 60, of 1840, with a 
copy of this proceeding, be sent back to the Principal Sudder 
Ameen of Saiun, accompanied with a precept with this order: that 
he restore both the cases to their former number; and, as ‘regards 
this case, he should inquire whethor the marriage of Chuotanta 
Run Murdun Syn, who declares himself to be the son of Umi 
Purtab Syn, and whose mariage, by the papers appears to have 
takeu placo in the village of Bel Ghat, in Zillah Ghoruckhpoor, and 
jin the family of a [linda Sahee of the Rajpoot caste, had actually 
taken place ina Rajpoot family, aud whether he cats and drinks 
with them or not; and whether the marriage of Rajah Umur Par- 
tab Syn with Imtchmeo Dya Debee, the mother of Chuoturya Run 
Murdun Syn, was solemnized according to tho custom and practice 
of the family or not; and after requiring and obtaining from Sahib 
Purholad Syn, father aud guardian of Futteh Bahadoov Syn, the 
Plaintiff in case No, 50 of 1840, « petition in regard to his agnatic 
desceut, and a genealogical tablo and documentary proofs and wit: 
nesses from both parties, to try and decide the two cases ag may bo 
most consistent with justice and equity, as regards the heirship of 
Run Murdyn Syn to the estate of his father, Rajah Umur Purtab 
Syn, and tho relationship of the patties according ta tha genenlogi 
cal tables given in by both.” 

Tn November, 1842, tha Respondent filed o supplementary 
pelition, sotting forth his genealogy, and claiming in his own tight 
as the next malo heir of Rajah Umur Purtab Syn, 

In February, 1845, the Principal Sudder Ameen gave judgment 
on the retrial of these causes, and licld the Respondent to be the 
nearest next of kin to the deceased Rajah Umur Purtab Syn; that 
Oodey Purtab Syn being only remotely related, had not established 
his claim; that the marriage of Rajah Umur Purtab Syn with 
Tutchinee Dya Dobeo was not proved; that the Appellant, ag 
the illegitimate son of Rajah Umur Partab Syn, was entitled ta 
roaintenance, 

Against this decision, Chuoturya Run Merdan Syn, in April 
1845, appealed ; and on the 9th of April, 1846, Lhe Sudder Dewanny 
Court dismissed the appeal, affirming the decree of the Zillah Court 
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in all respects, except aa'to the allowance of maintenance ty Chuo- 
+ turya Run Murdgn Syn; which part of tho deoree was roversod, 

From the decrea of the Sudder Dewanny Court the prosent 
appeal comes before their Lordships, and tho Appellant objects to 
the decree, 

Fust. Because, he claims to be entitled to the Raj and Zomin- 
dary, as the legitimate gon of the late Rajah Umar Purtab Syn. 

Secondly. Because, if the alleged marriage and logilimacy be 
not edtablished, ho claims to be ontitled to the inheritance ng the 
illegitimate son of the Rajah. 

Thidly, That if not entitled to the inheritance, he is, ad the 
‘illegitimate son, entitled ‘to maintenande out of the estate, which 
the Moms has disallowed. 

* Tn 1888, the Appellant endeavoured to establish by evidence, 
on the first question, that the late Rajah Umur Paurtab Syn was 
married, according 'to the custom of the family, to Lutchmee 'Dya 
Debee, and the Respondent endeavoured, by evidence, to show that 
the Appellant was the illegitimate son of a slave-girl, Upon tlie 
retrial of these cases before the Principal Sudder Ameen in 1845, 
no fiesh witnesses were called by the appellant to establish the mar- 
riage, although special directions were given as to the issues on this 
point; but many witnesses were called by the Respondent to'show 
that no such mariage took placo. Their Lordships, therefore, are 
x. opinion, that no satisfactory grounds havo been allegod for dis 
Pintbing the fmding of the Court below on this mattor of fadt, con- 
firmed by the judgment of the Sudder Dewanny Court, and aro of 
opinion, that the Appollant has failed to ostablish tho alleged 
maiviage of his father with Lutchmee Dya Debes, and that consa- 
quently his claim as the legitimate son of the late Rajah cannot We 
sustained, 

Then arises the second question, whether the Appellant is en- 
titled to the inheritance as the illegitimate son of the late Rajah? 

There is no dispute as to the paternity of the Appellant, and 
ithe principal matter for inquiry is ‘the ‘Hind@ law of inheritance, 
with regard to the right of succession of illegitimate ohildron. 

This Jaw, it appears, varies according to the different classes of 
the THindés, and it is necessary, therefore, in the first instance, ‘to 
consider what those classes are, and-where they are to ba found, It 
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is undoubted that there aware -originally four classes: First, the 
Brakmina; second, the Khattris; third, the Vatsyas ; fourth, ithe 
Soodvas: the fist three were ‘the regenerate or twice born classes, 
the latter theservile ‘class, ‘It was contended ion the part of the 
Appellant, that the Khattrd and Vaisya classes have canted to exist, 
‘and were sunk into the Soodra class, and :that ‘there are now two 
‘dlasses'only, namely, the Brahmin and the Soodva, Thernppellang, 
in order to show that sthe proper genuine “Khettr” mvesexbinat, 
cites as authorities in support of this position, “ithe Ayeen Aibbery, 
or, the Institutes of the Emperor Akbav,” Vol. II, ipage 377, in which 
thera da this passage: “At present there are searcely any ‘nue 
Whativds to be found, excepting a few who domot follow ithe pro- 
fession of arms,”— Those among them, who are soldiors, are :called 
Rejpoots.” Tod's “ Annalsiand Antiquities of Rajasthan,” Vol. I, 
p. 68, where it is said, “OF the fifth dynasty of eight princes” “ four 
rwere of pure blood, when Kistra, by a Soodra woman, succeaded.” 
Ward’s ‘Account of the Hindds” Vol. I, p. 66 (Hdit, 1815), Seo. 2, 
avhich treats of the AKshattriya caste, haa ithis passage :-—" Some 
affirm, that-there are now no Kshatryae in the Kali Yuga, that 
only two castes exist, Brahmins and Soodnag, nd that the, second 
and third orders have sunk in the fourth.” 

Steele, “Summary of the ‘Law antl Customs df Hindd dastosy” 
p. 95, says, “The Brahmins assert that Puras-iam destroyed the 
whole of the Kshattriyas ;” and at p. 96; "ho Rajpoots, Mahyatta 
chiefs of the Sattara or Bhonsle, and Kolapoor families,-G&e,, and 
othor houses, lay claim to the tithe of Kshatiriya, and wer the 
enw, ‘But they are considered Soodras by the Brahmins ;” and 
there is an opinion to the like effect expressed by Mr, Sterling, in a 
‘paper on Orissa proper, in Vol. V, of the “Asiatic Researches,” 
p. 195: “The proper genuine Khattris ave, I believo, considered to 
"be extinct, and those who represent them are, by the learned, held 
only to be Soodras,” 

Whatever weight may be due to these authorities in support 
of a speculative opinion, entertained, perhaps, by learned ‘Brahmins 
and othes, their Lordships have, nevertheless, no doubt that the 
existenco of the Khdéts's class as one of the regenerate tribes, is 
fally recognized throughout India, and also that Rajpoots in cential 
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India, and in this District, ave considered to bo of that class, No 
doubt, as far as we ave awato, has ever boon raised in the Courts ja 
India as to the existonce of the Khatért class ax one of tho rogener- 
ate tribes, The Courts in all cases assume that the four great claseag 
yemain, ‘Thus Sir W. Macnaghten, in his marginal note to Pershad 
Singh v, Raueo Muhesroe (3. 8. D. Rop. 182), says, “according to 
the Hindé Law, an illegitimate son of a Rajpoot or any of the three 
superior tribes, by a woman of tho Soodra or othor inforior class, 
is entitlod to maintenanoe only,” In the slatemont of the case, he 
takes ié as an admitted fact that a Rajpoot is one of the three 


superior tribes; although it is true, as has beon observed, that the q 
point ultimately deoided in this case, was only that the paternity 
was not established, Tn the second volume of Maonaghton’s Prins 

ciples of Hind& Law,” p. 119, the marginal note is, ‘Ihe illegiti- 4 
mate son of a person belonging to one of the regenerate tribes (in 4 


this caso a Rajpoot) is entitled to maintenance only.” Aoctrate 4 
information as to the distinotion of classes, especially in this part 
of India, is to be found in the statistical survey of Dr, Frangis 
Buchanan, conducted under the direction of the Government of In- 
dia. The second volume of M, Martin’s “India” contains Dr, Bur 
chanan’s report on the District of Goruckpoor, and at p. 456 bo 
says, ‘ ‘Lhe Rajpoots are hero, everywhere and by all yanks, admitted 
to be Ihattris although thoy claim all manner of descents, except 
from the persons who, according ta the Vedus, sprung fram tho 
mis of Brakma.” Othor passages in tho same report have been 
referred to by Mr. Leith to tho same offect, ‘Tho Rajpoots aro men- 
tioned in Elphinstone’s “ Iistory of India” Vol, I, p, 607, as ther 
military class in the original Hind@ aystom ; so algo in Guaningham’s 
« History of the Sikhs,” p. 202, Thornton, in his “ Gazettcer,” Tit, 
" Rajpootana” says, “ ‘he widely spread soct of Rajpoots aro con- 
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sidered offsets of the Kshatiriyas, one of the four groat castes into y 
which the Lindfis were oiginally divided.” Sir John Malcolm, in a 
his “ Memoir of Central India,” Vol. JI, p. 125, enters fully into the i 
alate and condition of the Rajpoot tribes, Thoy aro treated af 


throughout his history ag belonging to the Suporior glass; he men. 
tions that although their intercourse with females of a lower tribe 
may have, in some instances, produced a mixed race; yat even in 
this olass, whioh he torms the bastard Rajpaot twihes, the lowest of 
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them who aspire to Rajpoat desgent, consider themselves far above 
the Soodras. F 7 

In tho report of Dr. Buchanan, mention is made of tho ox 
istence of this mixed race in the District of Goruckpoor, and that 
there are several persons of the mountain tribe, called Khattriss 
who are & spurious race, but who claim ali the dignities of the 
milltary order, One of the witnesses in this ense, the Rajhh of 
Gopalpoor, a Khattri Kossuch, states that bis family do not inter 
marry with the mountain Rajahs. Tt seems to us, therefore, not 
only that the Hhatiri class must be considered as subsisting, bat 
that acvording to ‘the Hindé Law generally prevailing in this part 
of India, and independently of exceptions arising out of any well- 
established usage or custom to the contrary, as to particular places 
or families, Rajpoots are to bo considered as of the Khatéri class, 

From these premises it seems to us to follow, that (it being 
indisputable that Rajah Umur Parteb Syn was a Rajpoot) the tiue 
question to be decided in this case as to the Hind& Law of inheri+ 
tance is—not whether the illegitimate son of » Soodrd man by a 
Soodra woman can inherit, but—whether the illegitimate son‘ of & 
Khettrt can in any event inherit, whether lris muther be a Soodra, 
or of any other caste, 

The law relating to tho right of successton of illegitintata 
childien, is thus stated in the first volume of Sir, W. Macnaghten’s 
“VWindd Law,” p. 18:—* Among the sons of the Svodre tribo, an 
illegitimate son by a slave-gitl takes with his legitimate brothers a 
half shae; and where there are no sons (including son’s sons and 
‘grandsons), but ouly the son of a daughter, he is considered as a, 
corheir, and takes an equal shave” Tn the second volume of the 
same work, in 2 foot-note, p. 15, he states: “ According to the Hindt 
law, tho illegitimate son of a Soodre man by a female slave, or fy 
female slave of his slave, may inherit, but uot the illegitimate child 
of any of the three superior classes ;” and he adds, “If the woman 
were not bis female slave, the son begotten on her by him would 
lave no right to the inheritance, but only a claim to maintenance.” 
As an authotity in support of the passage in his text, Sir W. 
Macnaghten refers to Colebrooke’s translation of the Mit&kshar4, 

+ on Inheritance, which, as is well known, is the standard authority 
on this: subject iu all the schools of Lindt law, fiom Benares to the 
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Southerm extremity af the Pepingula of India, In, chapter I, Seo. 
tion 12, of that work on The uight of ason by a female slave, in 
the case of & Soodre’s estate,” it is thus:stated: “Tho author next 
delivers a special rule “conasrning the partition of a Saocdra's goods, 
‘Even ason begotten by a Soodra on a female slave, may take a, 
sharé by the father’s choice. But if the father be dead, the brethren 
should make him partaker of the moiety of a share; and one who 
has no brothers, may inherit the whole property, in default of a; 
daughter’s sons. In clause 8, it ig stated, that the rule does not, 
apply to the three suporior regenerate alasses, From the montion 
of (a Soodra in this place it follows that] tha son begotten, by a, ! 
man off a regenerate tribe on a female slave, does not obtain a share, i 
even by:the father’s choice, nor the whole estate after hig demise, 2 
But if le be dosile, he receives a simple: maintenance. 4 

In another treatise on the Hind law of inheritanos, alao tran- i 
slated by Colebrooke, and which is the greab authoviby in Bengal, a 
The “ Déya-bhaga of Jémiia-vithana,” p, 151, the same doctrina is ci 
to be found. Also in the treatise on “ Adoption,” translated by Mn 
Sutherland. The Duttaka Mimdnsé Sec, 2, ol. 26. p. $2, and the 
Dattaka Chandrikdé Seo, V. ol. 80. p, 208, the third Valumo of Cola» 
brooke's Dig. cl. XXIV. p, 148, Strange’s ‘Tlindd Law,’ pp. 69 
182 of Vol I, and p. 68 of Vol, IT. 

A decision on the right, among Soodrag, of illogitimate children 
to. inherit, is reported in Sir Thomas Strango’a Notas of Onsas at» 
Madras, Vencata Ram v. Venoata Lutchmae Ummall (Vol Uh 
i ps 805). In his judgment he says, illegitimate children of Soo 

ainherit, but in the case of illegitimate children begotton by a ro; 
nerate man, the law is different; they are entitled to maintena: 
only. 

+y It seems, therefore, to be established by an unusual conourvenca 

of authority, that according to the law prevalent where this property @ 

is situated, the illegitimate son of one of the three regenerate or 

twice-born races cannot succeed to tha inheritance of his father 

We think, therefore, that the Appellant’s case fails on the second 

point no less than on tho first. & 

The only remaining question is tho reversal by the Suddy 
“‘Dewanny Court of that pant of the judgment of the Zillah Court whioh « 
directed that an annual sum of Rs, 6000 should be set aside ont 
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of the estate, given by the decree to tho Respondent, for tho main- 
tenance of the Appellant. Tho groundg ‘yon which tho Suddor 
Dewanny Court reversed this part of tho judgmont do not appear in, 
these proceedings. Tho right of an illegitimate child of ono of tho 
three regenerate classes to maintenance out of the estate of his 
father, is recognizod by all the authorities on Hindd Law relating 
to this subject ; and as to this, thee was no difference of opinion 
between the Pundit of the Sudder and tho Pundit of the Zillah 
Court, although they differed on the right to the inhovitance. It ta 
not shewn that the allowance is in excess of what the Appellant is 
justly entitled to receive with reforence to the value of tho estate; 
and on this question, the native Judge of the Court of tho District 
in which the Zemindary is situated had the best means of forming 
acorrect opinion. If the Comt had thought tho amount in excess, 
means might have been taken to ascertain what would be a proper 
allowance. In this part, therefore, of the decree of the Sudder 
Dewanny Court, their Lordships aie unable lo concur: they aie of 
opinion that although the Appellant is shown to havo no right to 
tho inhewtance, either as the legitimate or the illegitimate son, he 
is still entitled to maintenance out of the cstate of his deceased 


father, 


Their Lordships, therefore, will humbly recommend to Her 
Majesty to reverse the decision of the Sudder Dewanny Cowt, in 
so fay as it reversed the decision of tho Sudder Amoon, with rospoot 
to the maintenanos, to declare that the Appellant, as tho illegitimate 

S: of the late Rajah Umuwr Purtab Syn, was, and is, entitled to 
“Mnaintonance out of his estate, at the rate fixed by the Suddor 

A'meen, and to remit the case to India for tho purpose of effect be- 
ing givon to that declaration, but in other respects to dismiss this ap- 
poal, although without costs, the appeal having, in part, succeeded, °* : 
Moore’s Indian Appeals, Vol, VII, pages 18 to 53, : 
+ 
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According to Tlinda law prevalent in Madhas, legitimate child- 
ron of illegitimate parents of the Svodsa@ caste, dan contract a 
* logal and valid marriago. 
om : . Pree : 
i According to Hind law, illegitimate children of the Soodia 


caste can inhorit, and aro entitled to maintenanco, 
Vor, IT, 27 
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“Lhe marriage between persons of different sections of the Soodra 
vaste is valid and legal.—IJnderan Valungypuly Tuver v. Rama- 
swamy Pandiw Talaver and another.—-Privy Council, B. L, R. 
Vol, VII, p. 1. 








Mavras, 1. GC. A*—January 8rd, 1865, 


Murru-samy Jaca-virna Yerrapa Nartar, Appellant, 


VETEUS 





Venkata-supia Yerrra, Respondent, op 


Tho illegitimate son of a Soodra by « concubine, not being a female slave, is entitled to 









” maintenance acouiding to Hindu Law. 


Judgment—Vhis is a special appeal from a decree of the Civil » 
Judge of Tinnevelly awading Rupees 8,400 por annum to the plain- 
tiff below, found to be the son of the late zomindar by a concubing, 

The question really is whether this son, uot being the child of a 
female slave, is entitled to maintonance, 

In his first volume at page 18, the learned author (Macnaghton) 
states the doctrino and quotes in its support the Mitikshars, 
Chap, I, Sec, xii, which declares tho circumstances in which the sou 
of a Soodia by a femalo slavo is to inhoril, The word “ female 
slave” is used throughout tho passago, but tho nol vory delicatgy 
discussion in Colebrooke’s Digest (Vol, II, 221, &.) of tho civeumge” 
tances and employment which, according to somo commentatots, 
distinguish slavery from mere serviludo, seems to show that no pe- 
culiar weight ought to be attached to tho word “slave.” Again, if 
the Sansorit word in the Miléksharé is @T#}, as wo wore informed 
at the bar that it is, a reference to any dictionary will show that the 
word means “a female of tho Soodre tribe, tho wife of a fisherman 
and a concubine.” Even if it were @T# as the masculine noun 
means equally “a fisherman” and “asorvant,” there seoms no | 
yeason for supposing that tho feminine does not mean a female sere 
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vant, although “female slave is the only meaning,given to it by 
‘Wilson in his dictionary. Without a caveful collation of tho original 
it would be difficulé to determine this point, If the restriction is 
really laid down by the authorities, it is probably on account of the 
difficulty of tracing sonship where the woman is not absolutely 
under the reputed father’s power, 

The son imperfectly adopted was held to be in the condition 
of a slave, yet a person so imperfectly affiliated would unquestion- 
ably be entitled to maintenance. Assuming him to be excluded 
from the inheritance, it seems impossible to say that ho would not 
be entitled to maintenance. We find from Aurdun Singh v. Pur- 
halad Singh (VII Moo, I. A, 18)* that the illegitimate son, even of 
a man of the regenerate tribe, is entitled to maintenance, It can- 
not be disputed, as indeed it is in that case as throughout all tho 
authorities admitted, that the illegitimate son of a Soodra stands 
in this particular in a belter condition than one of a twice-born 
man, 

“ he right to maintenance, too, follows upon the exclusion from 
inheritance, and we are unable to see that there would bo any justice 
in upholding the argument used at the bar that he may have been en- 
titled to inherit, but, as he has lost the inheritance, he has no right 
to be maintained, For the purpose of the present case it is suflciont 
to sey that the plaintiff is within the precise words of the rula laid 
down by Macnaghten, Whether reason and logal analogies will not 
show that the rule is too much narrowed is open to question, As 
to the amount of maintenance, nothing has been urged to justify 
ans in disturbing the decision of the Lower Court, or to show that 
in this caso the amount of maintenance is a question of law at all, 
This special appeal is dismissed with costs, Appeal dismissed.—Mad, 
H.C. R, Vol. IE, p, 298, 





* Ante, page 190, 
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Mannas If. 0, A*#—Zhe 15th of February, 1868, 


N. Knismnamma, Special Appellant, 
U6rSUS 
N. Papa and 2 others, Special Respondents, 


The words “the hoira of the preceding Kurnum” in Seotion 7 of Rogulation XXTX of 
1802 mean his next of kin according to the order of aucccasion of sevoral giades of 
legal heing and not heiisin tho order of succession to undivided divisible ancestral 


Pplopeity, id ac | 
A daughtor's gon is one of the nearer sapindas, and in tho lino of hoita boforo a bro- ie: 


thor’s son according to Hind Law. oe 
Semble, an egitimate son of a Soodra by his concubine ix his heir in preforenco to a 4 


4 brother's son. 


This was a special appeal against the decision of P. Srini-vasa ‘| 
Rao, the Principal Sudder Ameen of Vizngapatam, in Regular Ap- ] 
peals Nos, 102 and 117 of 1867, reversing the decree of tho Court : 
of the District Munsiff of Vizagapatam in Original Suit No, 18 
of 1864. 

Judgment :—TLhis is a suit to ostablish the right claimed by 
the plaintiff to an hereditary office of Kurnum, and to recover the 
lands forming the mirast maniem attached thereto, Tho 2nd dofen. 

dant is tho present holder of the office, having been appointed by 
the 8rd dofondant under Regulation XXIX of 1802, But tho Lower 
* Appellate Court has dismissed tho suit without going into the quos- 
tion whether the lands ate appurtenant to tho office, on the ground 
that the 2nd defendant, tho illegitimate son of Ramanna by tho Lap 
defendant, his concubine, was his heir, and entitled to tho office in 
pieforence to the plaintiff, Ramanna boing » Soodra, 

From that decision the Ist plaintiff has appealed, and the ob- 
jection relied upon on his behalf is that the ILind& Law in rogard 
to the mghts of an illegitimate son of a Soodra to inhorit is strictly 
limited to ason by » woman in ono of the conditions of slavery 
defined by the law, his position has beon mot on tho part of the 
respondonts with the argument nob only that the law has » gonoral 
application to all Mlegitimute sons of Soodrus, bub thal assuming 
the law to be s0 limited, and the 2ud defendant not cligiblo, the 
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legitimate grandson of Ramanna through his daughter is a nearor hoir 
than his nephew, the appellant, and of right therofore ontillod pro~ 
ferably to the office under the Regulation, and wo aro of opinion 
that this contention is well founded and fatal to the claim in tho 
suit, 

We think that the words “the heirs of tho preceding kurnum” 
in Section 7 of Regulation XXIX of 1802, mean his next of kin 
according to the order of succession of the several grades of legal 
heirs, and not, as has been argued on behalf of the appellant, hoirs 
in tho order of succession to undivided divisible ancestral property. 
Now a daughter’s son is clearly one of the nearer sapindas and in 


the line of heirs before a brother's son, and consequently if the ” 


appellant’s objection is valid, the 2ud defendant is the person whom 
the Section makes it obligatory on the 8rd defendant to appoint, 
except he be incapacitated for the duties of the offico, and that must 
be established by proof before tho Judge of the Zillah, which it is 
not pretended has been done, ‘Tho plaintiff therefore has failed to 
show a right as heir rondering his appointment to tho offico obliga- 
tory on the 8rd defendant, 

It becomes unnecessary to express a decision on the appellant's 
objection to the 2nd defendant’s right to succeed, but wo may ob- 
serve that our present apprehension of the authorities leads us to 
think that the Lower Appellate Court has takon the sound view of 
tho law, 

The decree appealed from must be affirmed, and the appellant 
must pay the costs of the Ist and 2nd respondents.—Mad, II, C, 
Rep, Vol. IV, pp. 284—241, 


Tho illogitimate son of ono of the mixed classes between the 
second and third of tho regenerate classes has no title to inhorit-by 
the ordinary rules of Hindt Law, and tho circumstance that tho 
father was illegitimate doos not alter the law.—Srt Gaja-paty Mart 
Krishna Devi Garu, Appollant v. Sré Gaja-paty Radhika Patia 
Mahé Devi Gdru, Respondent—Mad, Il, ©. Rep, Vol. I, p. 869, 
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Manras, H. O, A.—The 4th of Junaonry, 1869, 
Present: 


Collett, and Bllis, Judges, 


Dari Panist Nayupv and 3 othors, Special Appellants, ; 
VeTSUS 
Dart Bangaru Nayunv and 8 others, Special Respondents, 


The illegitimate son of a Soodra belng the offapring of an incestuots intercown ge (inter. 
course between a father-in-law and his danghtor-in-law) is not entitled to inhorit or 
shave in the family property according to Hind Law. 

Semble— Lo entitle tho illegitimate sous of « Soodra by a Soodra woman to inherit a 
share in the family property, the intercourse between the paronts must have been 4 
continuous one, and the woman must have, boon an unmarried woman, Thoreforg 
the iNegitimate son of a Soodia hy a Soodia woman living with him in adultory is 
not entitled to a share in, or to inherit, the family property. 


SESE SRO 9 SNC. 


ease 





The plaint was filed by the 4th plaintiff as the mother and 
guardian of tho Ist, 2nd, and 8rd plaintiffs who were minors to re« 
cover a half share in the property situated in the villago of Vangarn, 
The plaint stated that the Ist, 2nd, and 81d plaintiffs mo step. 
brothers of the Ist and Znd defendants, and the 8rd defendant is 
their step-sister, and the 4th dofendant is fathor of the Ist, 2nd, 
and 8rd plaintiffs, and Ist, 2nd, and 8rd defendants, : 

The 1st defendant in hia statoment states that the property in, 
dispute and some other property of much value axe in possession of 
the Srd and 4th defendants, and ho hag no proporly whatever in his 
own possession ; that it is true that a documont was exocuted to the | 
4th defendant for settling the division of the common property, but 
it was not divided according to the gaid doeument ; that thorefore he 
should be compelled to divide and give up his share, and that his 
costs ought to he ordered to be paid by the plaintiffs, A 

Tn tho statement put in on behalf of the 2nd and 3rd defen- 
dants, it was alleged that tho fourth plaintiff was first married to  * 
the Ist, 2nd, and 8rd defondants’ deceased elder brother Ramu 
Naidu, by whom he begot two daughters; and on her husbands 
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death, she lived in the defendants’ house for two years; but having ie 
by sectet illicit intercourse conceived the 1st plaintiff, she wag turned ‘% 
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out by all the defendants; that afterwards she continued to carty 
on her adulterous course publicly; that the 4th defendant kept the 
Ath plaintiff contrary to Hindti law even when the Ist plaintiff was 
8 years old, ‘ 

The 4th defendant supported the case made by the plaintiff 

The plaintiffs and 4th defendant stated at the first hearing of 
the suit that though the 4th plaintiff was the widow of the 4th defeu- 
dant’s eldest aon, yet the 4th defendant mariied her according to 
the custom prevailing in their family. The 2nd and ard defendants 
contended that it was not their usage to marry a daughter-in-law. 

“The sole question for our consideration is that on which the 
Principal Sudder Ameen has decided against the 8rd plaintiff, viz., 
whether the illegitimate son of a Sood being the offsping of an 
incestuous intercourse is entitled to share in the family property. 
All references to the English or Mahomedan law, or to the supposed 
law of nature, are irrelevant, as they cannot assist to a decision of 
this case which must be entirely governed by the indi law. Nor 
can we allow ourselves to be influenced by any consideration of the 
increasing importance of the caste of Soodras in the present day. 
After the decision of this Court reported in Il. Madras High Court 
Reports 293 (ante 210,) wo think it quite unuecessary to review the 
numerous texts cited by the Principal Sudder Ameen (to which wo 
could readily add others) wheiein the woid “ Désé” isused, We are 
governed by that case and are well satisfied to be so, ‘eve is the 
authority of both Hind@ and English wiiters on Lindt Law to show, 
and indead it was conceded in argument before us, that tho illegiti- 
mate son of a Soodra by “an unmanied Soodra woman” is entitled 
to share in the family property, It is also quite necessary for us to 
review the texts cited by the Principal Sudder Ameon with reference 


to mariiages betwoen Hindis who are Sa-gotra, In the first place, . 


the use of the torm Se-gotra shews that Uhose toxts Yefer only to 
the three regenerate castes, and in the next place, there is no ques- 
tion in the present case that there could have been no legal mar- 
riage between tho parties and that their intercourse was simply 
incestuous, 

We should also probably be prepared to agree with the Prin- 
cipal Sudder Amecn that to entitle the illegitimate sons of a Soodra 
by a Soodra woman to participate, the intoreouse Lotweon the 


5 
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parents must havo beon a continuous one; there must have boen an 
established concubinage, or in othor words, the woman must have 
been one, “exclusively kept” by the man. But it is unnecossary 
for us to“decide that point, for upon the facts as found in this caso 
wo take it to be clear that tho intercourse betwoen tho 4th plaintiff 
ath defendant was a continuous and exclusive concubinage, 
Whon the matter for consideration is thus roducod to ils pro- 
per dimensions, the question left for decision is the short one wo 
havo stated above. It is admitted Uhat there is no cxpress authority 
to be found upon the point. Weare of course not at all inclinod 
to extend the legal recognition of concubinage among Soodra be- 
yond what tho terms of the law require, and wo think that the 
phrase “ other unmarried Soodra woman” used by the authors 
calluded to above may rightly be applied strictly and establishes that 
the illegitimate son of a Soodra by a Soodra woman living with 
him in adultery would be cxcluded fiom participating in the family 
propoity. ‘Then we think that there is authority for holding that 
the son of a Soodra by a woman of one of the regenerate or supo- 
rior castes would similarly be excluded from participating in the 
inheritance of his natural father, and for this we think it sufficient 
to refor to Ddyabhdga, Chap. V, Art. 14, Smritt Chandrika (Kristna 
Swamy Iyer’s Translation) pp. 68, G4, Arts. 12 and 14, and tho 
texts cited and the commonts thereon to be found in 3 Colebrooke’s 
Digest pp. 129, 148, 826, 826. ‘Tho fair result wo think of these 
expross authorities is to indicate the principlo that though the law 
recognizes conoubinage among Soodrae and admits the illogitimato 
g8ns.of the concubine to participate in tho estate of the father along 
with tho legitimate sons by his wife, yet that tho illogitimate sons 
will be excluded fiom this privilege whore tho intercourse between 
their patents was one in violation of, or forbidden by, tho law, and 
clealy an incestuous intercowse is of this nature, Upon this ground 
wo think that we are justificd in concurring in tho judgmont of the 
Principal Sudder Ameon that though in point of fact tho 8rd plain- 
tiff in this suit is tho illogitimate son of the 4th defondant by the 
4th plaintiff, yet as intercourse between a fathor-in-law and his 
daughter-in-law is clearly forbidden and incostuons, tho 8rd plaintiff 
is not ontitled to participato with the othor defendants, tho legiti- 
mate sons of tho 4th defendant, in tho family property. 


and 


AS ae RR 


Sue 


s 
Bug a = 
Ste 


by wr, bt r 
* & 


Cuar.n] .  sucousstolt di’ son's Sons, £0, a17 


We therefore confirm the decrees below and dismiss this spedial 
appeal with costs—Madras [igh Court Reports, Vol. IV, p. 204 


Among Soodras, illegitimate children inherit to their putative 
fathers.— Venkata-ram v. Vencata Lutohemes Ulla and another,— 
Sta, H. L, Vol. IL, p, 804,—Moil. Dig. Vol. I, p. 810. 


But illegitimate sons of Rajpoots, or any of the three superiot 
tribes, by a woman of the Soodra or other inferior class, are not 
entitled to inherit—Pershad Singh v. Ranee Muheshvee—S. Di A. 
HGP Vol, II, p, 182 (New Hd.) p. 176. Morl. Dig. Vol. I, p, 310, 


And the same point was decided in Ourvareeboyce y. Sree Rane 
Doss,—-Case 5 of 1826, Mad, §. D. Dec, Vol. J, p, 546.—Monl. Dig, 
Vol. I, p. 811, 


A son not born in lawful wedlock may inherit if suoh be tho 
custom of the province, but not otherwise, In this caso, it appear- 
ing that, by the custom of the Nagur Brahmans in Benares, ilegi- 
timate sons cannot inherit, judgment was passed against the olaimant, 

the illegitimate son of a Nagur Brahman suing for his father’s 
estate-Mohun Sing v. Ohwmun Rat, 20th November 1799-8, 


D, A. Rep. Vol. I, p, 68, (Now Ed.) p. 97, a nn 





Carcurra, H, C, A—-The 14th of December, 1864, 


Present: 
The Honorable ©, Steer and E, dackson, Puisne Judges. 


7 a, 
Regular Appeal from an order passed by the Principat Sudder 
Ameen of Paina, dated the 29th of March, 1864, 


Lucuomun Prrsnap (Defendant,) Appellant, 
UCLSUS + 
DeprE PersHad ( Plaintiff,) Respondent, 


Under tho Mitdkshaadg law, 9 giandaon (his father being dead ) shares equally with a 
son the folk “acquired property* of the guandfather. 


This is a suit in right of inheritance to a moiety of the eine 
real and personal, of the late Deen-dyal Bhugut. The plaintiff is 





* Algo the anceatial proporty.—Seo ante, pago 195, Sea alyo Partition, 
You, IL 28 
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the giandson of the late Deen-dyal, and the defendant is the son 
of Deen-dyal, 

The fist issuo arising out of the pleadings,.is ono of law, viz, 
whether by tho Mitékshard law, a grandson, whoso father dies be. 
fore his fathor, can succeed to the self-acquired property of the 
grandfather where his son is alive, ho second issug ia one of law 
and fact combined, viz, whethe: Bance Ram, the son of Deen-dyal, 
and the father of the plaintiff, was expolled from the paternal abode 
and lived separate from his father, and whether these facts extin. 
guished Baneo Ram’s right of inheritance to his father’s estate, and 
the inheritance, in consequence, of his son. . 

Tt is admitted, that the property of which Deon-dyal died pos. 
sessed was all'self-acquired property. 

It has been held by the Principal Sudder Ameen that, under 
the Mildksharé law, a grandson inherits in an equal degree with a 
gon, and on tho issue of fact ho is of opinion that there is no truth 
whatever in tho allegation of the defendant that tho plointiti’s 
fathor Banoe Ram was oxpelled by his fathor from the paternal 
abode, and on these findings he decrees to the plaintiff a moiety of 
the estate of his grandfather, 

It is at once admitted on the part of his pleaders that, by the 
Hindf law as current in Bengal, a grandson whoso father is dead, 
takes equally with a son of tho giandfathor’s solf-acquired proporty, 
‘But it is contended that tho Bengal school and the Mitékshars 
school differ materially in regard to tho rights of such grandsons, 
and that with respect to them they lave no right of inheritance 
while a son oxists, who, as conferring highor benefits to his deceased 
ancestors, has a prior and superior right to tho inhorilance, and that 
the law books are also clear that o son is an obstruction, to tho grand. 
son in the way of his inheritance, 

We think that there is uo warrant for this contention from the 
authorities which havo beon cited in support of it 

No doctrine of Mitakshara law is better ostablished than this 
that tho right of a son as a joint owner with hig father accrues to 
him from the moment of his birth, and that though a fathor may 
alienate his personal estate, the son’s right to it, if ibis not alionated, 
is as clear and undoubted as his right is to tho ancestral ostate. If 
then this is the true principle of law, Bance, the son of Deon-dyal, 
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possessed undoubtedly a joint intorest with bis father, and had he 
lived, he would, with his brother, have sharod half and half the 


patrimonial estate, 
The word “uféro” in the Hindé law books has fei construed 


to mean not only a son, but a son’s son and male issue to the fourth 
generation. Therefore there is no force in the argument, that the 
defendant heing the son of Deen-dyal confers more benefits on his 
departed ancestors than the plaintiff who is only Deen-dyal’s grand- 
son, for both being sons in the interpretation of Hindd law, both 
confer equal benefits, and both being in the sense of sons, the one 
is not an obstruction to the other, 

On the issue of fact, we are altogether with the Court below in 
considering the plea of Bance’s expulsion and separation from his 
father, a mere pretext adopted for the purpose of defoating the rights 
of the plaintiff in this suit. 

In this view of the cage, we affirm the judgment of the Court 
below, and dismiss the appeal with costs,—S, W. R, Vol. J, page 317. 


Grandsons of the origival'acquirer of certain property instituted 
an action, during the life of the latter, against their paternal uncle, 
for their shares of the estate acquired by their common ancestor, 
Held, that they were entitled to their shares, on proof that the 
original acquiver had relinquished his title to the property in favor 
of his sons, and that therefore no legal objection existed to the divi- 
sion of the estate between the sons or thei representatives. — 
Byram Singh and another v. Seeb-suhae Singh and others.—8. D, 
A. Rep. Vol, VI, page 65, 


A Hindt dying possessed of real proporty, and leaving a son 
and grandson, an equal right descends to each, and not to the son 
alone. —Duyd-shunkur Iassee-ram v, Brij-vullubl. Mootee-chund, 
Bom, Sel. Rep, p. 41,—Morley’s Digest, Vol. I, page 307, 
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Admitted and Approved legal opinions, 


The aon of a Soodra by a fomalo slaye will inhoult if thore bo no othor hotrs down to 
daughter’ son, 


Q. Tho eldest brother of a Soodra family, which consisted of 
four brothers and a sister, had ono son by a female slave; and tho 
sister, during the husband’s absenco, and while ho was rosiding in 9 
foreign country, had a son by a strangor. ‘Tho othor three brothers 
diod, Joaving no heir. Now there are two persons, namoly, tho son 
of the oldest brother, and tho son of tho sister, living, and each 
claims the property, In this case, on which of those survivors will 
the property left by the brothers devolve? : 

R. Under the circumstances above stated, in default of all 
heirs down to the daughter's son, the family being of the Soodra 
wie, the entire property will devolve on tho son begotten by the 
elder brother on a female slave. 

The son of the sister has no title to tho inheritance, 

Tho text of Yajnyavalkya cited in the Mitkkshava :—“ Even a 
son begotten by a Soodra on a fomale slave, may take a share by 
the father’s choice, But, if the father be doad, the brethren should 
make him partaker of the moiety of a share: and one who has no 
brothe1s may inherit tho whole property, in default of a daughter's 
gon,”* . 

Bukhtear Singh, versus Bahadoor Sing) and others, 
* Zillah Hooghly, Murch 8rd, 1816.—Maen, If, L, Vol. IJ, Chap, 
T, caso 11, Pe 


* According to tho Hind’ lay, the Ilogitimate son of a Sood man by 4 fomale 
alave, or a fémale slavo of lus slave, may inhoit, but not the iegitimato child of any of 
the thros Buporion alosgos, It appa in this case that the patios me Soodras; but it te 
nob distinotiy stated whether the oldost bothor died povionsly or subsequently to the 
death of any or all of his other threo brothora, or whatha tho womau ou whom the 
plaintiff was begotten by him was ono of the fftcon desoiiptions of slavey, 01 was moraly 
a concubine, If the woman wero his slavo, and tho othor thiao hiothors diod bofoio 
the eldoat, then tho son begotten by him on the female slave would bo entitled to the 
entiie property, On tho other hand, sf one or moro of the Mothers dtod aubscquently 
to the death of the eldest bothor, the illegitimate son would bo entitled to claim only 
auch postion as belonged to his putative fathor, there boing no law admitting the gon of 
a Scodra by a femala slave to sharo the estate of collaterals, If the watmnn woo nob 
his fginale slave, the gon begotten on her by him would hayo no right to the inbontanoo, 
hit only a claim to mamtenanco; and under no ohcumstancer could the son of the sistor 
begotten as above have any right to aucceod to his mother's brothers, 
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The illegitimate gon of a person bolonging to ono of the regenerate tribes is ontitlod to 


maintenance only. 


Q. A Rajpoot died, leaving a widow and a concubino of the 
Aheer tribe, by whom he had four song; and on his death, his widow 
perfornied all the exequial ceremonies necessary on tho occasion. 
In this case, are the sons and their mother entitled to any proportion 
of the property left by the deceased awner ; and if so, to what portion, 
is each of the survivors entitled ? 

R. Under the circumstances stated, the entire property left 
by the deceased, excepting such ornaments and clothes ag were worn 
by the concubine and her sons, will devolve on the widow. ‘The 
concubine and her sons have no right to share such property, but 
they are entitled to maintenance. This opinion is conformable to 
Menu, the Mitdkshard, Viudda-ratndkara, Vivdda-chintémant, 
and other authorities. 


Authorities, 


Nhe text of Vrihaspati, cited in the Vivdda-ratndkara and 
other authorities; The virtuous and obedient son born of a Soodra 


woman unto a man who leaves no legitimate offspring, shall take , 


a provision for his maintenance, and the kinsmen shall inherit the 
remainder of the estate.” : 


n 


“This relates to the son of a woman not lawfully married, Fs 


The Vivéda-ratndkara and Vivéda-chintdmani, 

“ Even a son begotton by a Soodra on a femalo slave, may take 
a share by the father’s choice.” “From the mention of a Soodra 
in this place, it follows that the son begotten by a man of a roge- 
nerate tribe on a female slave, does not obtain a share evon by the 
fatlier’s choice, nor the whole estate after his demise. Bub, if ho be 
docile, he receives a simple maintenance,” —Mitakshart. 

Gotama:— "A son by a Soodra woman, born unto a mat who 
leaves no degitimate offspring, shall, if he be stridtly obedient like 
a pupil, receive a provision for his maintenance.” 

“The son bogotten on = Soodra woman not lawfully married, 
by a man belonging to one of the three first classes, who leaves no 
son by a woman of tivice-born class, shall receive a provision 
for his maintenance, that is, some trifle, as @ stock whereon he may 
earn a livelihood by agriculture or the like—The Vivdda-ratnakara, 
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Zillah Bhaugulpore, July 17th, 1824,—Maon, IT, Ts, Vol. II, 
Chap, VII, Case xii, 


A gon'a aon shares oqually with sons, 


Q A person had four sons, ono of whom died beforo him, 
leaving a son; and shortly after his son’s death, the original propric- 
tor died. ‘There are now surviving his three sons and a grandson, 
In this caso, is the grandson entitled to inherit from his grand- 
father, 

R. The son’s son will equally share with his paternal uncles, 
though his father died before his grandfather, 

1 Authorities. 

To this effect Yajnyavalkya says: “The ownership of father 
and son is the same in land which was acquired by his father, or in 
a corody, or in chattels,” : 

i Kélyéyana thus declares; “Should a son die before partition, 
his share shall be allotted to his son, provided he had received no 
fortuue fiom his grandfather, that son’s son shall receive his father’s 
share from his uncle, or from his uncle's son: and the same propor. 
tionate share shall be allotted to all the brothers, according to lav,” 

According to the abovo authorities, if a son die previously to 
tition, his son is entitled to his fathor’s portion, 

g ‘Filla Bareilly, January 19th, 1821—Maon, IL L. Vol, II, 

Fa@hap, L, Cite vie 
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= x “ons gong whoao fathors aro missing, inhoiit equally with sons. 

Q. A person died leaving seven sons, four of whom, after a 
lapse of time, were missing, and the remaining throe took possession 
of the paternal estate, confiding the management of it to one of 
their number. Tn this onse, will the property of the deceased 
devolve on his three sons and the missing sons’ sons ? 

R. The deceased proprietor’s grandsons, whose fathers ave miss 
ing, are entitled to shave the property with his sons according to 
their fathers’ shares. From the circumstance of the management 
being confided to one of them, the right of tho others eannot bo 
divested, This opinion is conformable to law, 
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Authorities, ee 

When the father is dead,” &e. (Déya-bhdga, page 9), 

“ Among the issue of different fathers, the allotment of shares 
is according to the fathers.” 

“And the dissipation of their hereditary maintenance is can. 
sured.” 

Zillah Shahabad, June 20th, 1804.—Macn, H. L. Vol, II, 


Chap. I, Case vii. 


sae 
Grandeous in the male line whose father is dead, aud great giandsous whose father and ae | 
grandfather a1o dead, share with sons, and inherit per sti pes, not per capita. 4 


Q, A landed proprietor had two sons. Of these, one died, 
leaving four sons, of whom two aie living, and the othe two dead, 
leaving their sons. In this onse, to what proportion of tho lands is . 
each entitled 4 { 

R, Supposing the person in question to have died, leaving Al 
some landed property, and tio sons, and, of the two sons, one to 
have died, leaving four sons, of whom two have since died, aud tlie 
other two are living, then the property left by the original proprie- 
tor should be made into two shares, of which one will devolve on his 
son, and the remaining one will be subdivided into four parts, 6 0 
which two will go to the two surviving grandsons, and the other two 
portions to the heins of the two deceased grandsons, If, of the 
deceased grandsons, one had many sons, and the other had less in 
number, they will, in that case, take their fathers’ respective shares, 
and divide them, according to the numbers of the brothers among 
themselves, This opinion is conformable to the Déya-bkdga, 
Déya-krama-sangraha, and Mitdkehard, 

Authorities. —" Among the issue of different fathers, the allot- 
ment of shares is according to the fathers,” 

“If wnscparated brothers die, leaving male issue, and the 
number of sons be unequal, one having two sons, another, three; 
and a third, four; the two receive a single share in right of their 
father, the other three take one share appertaining to their father ; 
the remaining four similarly obtain one share due to their father. 
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So, if somo of tho sons be living, and some havo «died leaving male * 
issue, the same method should bo obsorved ; tho surviving song take 4 
their own allotments, and the sons of their deccased brothers recoive uy 
the shares of their own fathers respectively. Such is tho adjustment 

prescribed by the toxt.”—~Mitékshard. i 


Culoutta Court of Appeal—Macn, IL L, Vol. II, Chap, I, 
Case viii. 


= - He 
5 
Responsa prudentum, 
he. ZILLA OF DarsPooraM,—~February 3, 1807. 
‘ . CooPATRA-VADOo, ¥. SUNJALATRA-VADOO, 







The plaintiff is the legitimate son of one Condatatra-vadoo, 
The defendant is his son by a woman whom he kept. Thefathe¥ Tag 
being dead, what becomes of his proporty ? we 

Answer.—It is his son’s by his lawful wifo, to the exclusion of 
the defendant, subject to any gift that may havo been made by the 
deceased in his life-time; and this not in fiaud of the rights of the 
plaintiff, as his legitimate son. ’ 
i (Signed) §, Sunkara, Sastres, 











Remarks, 


Se Mitaksh, on Ink, Ch, T, Soot, xii;—and Dig. Vol. ILI, 
page 228, 10 

The son is interested in his father’s property, nor can any inoi- 
dent of birth deprive him of this inherent right, r’ 

With respect to Soodras, (all the tribes of which are, in law, 


nearly equal,) I am inclined to think that sons, of whatever des- 2 
cription, are entitled to equal shares, EB. 4 j 

In this case, I think the legitimate son is tho solo heir to his “4 
deceased father’s estate: nor do I believe the Hindi law, in any i 
case,, except in the instance of » Soodra’s son by a fomale slave, ig 
recognises the heritable light of illegitimate children. The first in a 
the serio sof heirs is malo issue (Puttra). But whom doos the law in- i 


clude in this term? ‘To this I should reply, 1, ‘Tho roal legitimate 
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son. ‘2. Noxt, son of the son, or of tho gon’s son. 8, ‘Tho 
Putra-pratinidhi, or substitute son, Again, ‘of the Putra-prati- 
sidht, by the ancient law, cleven descriptions aie rocognized; and 
of these the Paunaybhava, or son of the twico-matried woman 
alone might, in some instances, be regarded as “a natyral son,” in, 
one acceptation of the tem. Bat, in the present age, of the oleyan 
subsidiary sons, the adopted son of the two descriptions igohnioally 
called Dattaka, or the sou givon, and Xréérima, or the son made, ~ 


aot 


» ig alone approved by the law and general practice. What constitutes 


4 


a legal adoption, is a question involving mapy considerations, and 
which will not be here relevant, Ss 
Stra, H. L. Vol. IL, (2nd Ed.) p 66. alt 


Mapras SupDER ADAWLUY. 


val a =Q, Has an illegitimate son any, and what, hereditary right ? 


A. Ilis father may settle a share upon him, if he make parti- 
tion in his life (1). On the death of the father, without partition, “i 
he takes with his legitimate lothers, a half share (2), If none, 
he is entitled to a share equal to that of a grandson, by a daughter, 


Remarks. « 


(1) See Mit. on Enh, ch. J, sect, xii, § 1 and 2, : 
(2) Provided the fathe: do not belong to one of tho thice 

higher tribes, for this rule is restricted to the Soodra, 8 Dig. 143. 
Stra. H. L, Vol. II, (2nd Ed.) p. 70. 


“ 


Mapnras Stpper ADAWLUL 


Has the son of a Brahmin, begotten on a Soodra woman, any, 
and what, claim on the estate of, his father 4 
Answer.—'o the extent of food and raiment. 


fe 
t 


Remarks, 
Provided he be of good conduct, and, ag expressed in the Mithik- 
shad, (Ch, I, Scet, xii, 8,) docile, CG. 
Vor IT, 20 


ayy 
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The Court would prestmo tho natual son qualified to receive 
maintenance, unless the opposito party could show what, in the 
contemplation of the law, is a legal disqualification. 8. 

Siva, JL, Vol, I, (Second Ed.) p. 71, 





ZILLAW OF ViZAGAPATAM.—Ifay 8, 1804, 


A man having an illegitimate son, whom he had edutated and = * 
maniod, had afterwards children born in wedlock; and conceiving 
an aveision to the former, ho tuned him out of his house, denying 
his having any claim upon him, Tho case being referred to the 
" Pundit of the Court, his opinion was, that the son in question being “ 
neither Datta nor Aurasc, (neither adopted nor legitimate,) and no 
other being inheritable in tho Cali age, he could enforce no claim 


on the property of his putative fathor ; that it was nevertheless com- : 
petont to the lattor, if he thought propor, to admit him to a share, A 
and this without the consent of his legitimate issue; and that, pro- re 
vided he was fieo fiom vico, he could not, without violating the ‘ 


Sastras, refuse him food and raiment, “p 


Remarks, 


, Issue by a concubine is deseribod in tho law ag son by a female 
Valave, or by a Soodra woman. If tho fathor woro a Soodra, ho 
emight have allotted a sharo to his illogitimato son, Mit, on Inh, 
Ch. I, Sect xii, And the obligation of affording him tho meaus 
of, -eubsistonce is declared in pnssages quoted in Jagan-natha’s 
Digest. Vol, IT, p. 170. ; GC, 
The Aurasa puttra (literally, son of tho breast) is desoribed 
as the son begotten by a man on his lawfully wodded wifo. Is a 
Gdndharva marriago legal, or illegal? If legal, the offspring of 
such a maniage would bo legitimate; and, no doubt, the right of 
succession would arise. 8. 


Stra, HL, Vol, I, (2nd Ed.) p. 68, 
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oe CHAPTER Ir. ° 


WIDOW’S SUCCESSION, &a. 


CALcuTTaA Supper DEwANNY ADAWLUT. a 


Present: 


“i H. Colebrooke and J, Fombello, Judges. 


Nunp Koowour, Appellant, 
versus 
Tootis Sinan anp Untap Sinan, Respondents, 


By the Hindi Law, aa curront in tho West, a widow does not inherit tho property of 
her husband, when held in co-paroenny, but only whon held in seymalty, In tho 
former cnae, sho is only entitled to maintenance out of it. 


After the death of Ujeet Singh, Jhuboo Koowur succeeded fo 
his share, and after Kehur Singh’s death, Kurum Kaowur took 
possession of his share of the estate of their father, Kishen Singh. 
On the demise of the latter, Nund Koowur sued for the whole 
estate, as the widow of the only malg descendant of Kishen Singh, 


Uhlad Singh and Tootee Singh claimed the rospective shares of ° 


their maternal grandfathers, Ujeet Singh, and Kehur Singh, as their 
heirs at Jaw. On the 18th of March 1818, Mr. I. Colebrooke put 
the following questions to the Pundits of the Sudder Dowanny 
Adwalut:— 

Q.1. “If Kehur Singh and Uject Singh had held, in co; spar- 
conary, the estate which thoy inherited from their, father, Kishen 
Singh, to whom would it go after tho death of their widows; 
whether to the wife of a son who died before them, to & surviving 
daughter, to the sons of their deceased daughters, or to their Swa- 
gotra?” 

Q. 2 “If thoy had held the estate in seveialty, and not in co- 
parcenary, who would inhenit?” 

Answer to question 1, If the estate had been held by the 
brothers jointly, then, on tho death of Ujeet Singh, his interest would 
have devolved on his brother, Kehur Singh, and not on his widow, 
Thuboo Koowur, On this supposition, then, Kishen Singh’s estate 
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would have come entite to Kehur Singh; and after his death, and the 
demise of his widow, his daughter, Gyan Koowur, would bo entitled 
to the whole, to the exclusion of all other claimants, Nund 
Koowur tho son’s childless widow, is only ontilled to maintenance 
out of the estate, 


Authorities. 


The text of Nareda, quoted in the Mitékshard, Vora-mttrodya, 
Vyavahdra Madhava, Vyavahdra Maytitha, Vivida Tavitava, and 
othas, “Among brothers, if any ono die without issue, or enter 
a rcligious order, Jeb the rest of the brethren divide his wealth, 
except the wife’s separate property,”* 

Mit4kshm4.—“If tho husband die, cither unseparated from 
his co-parconors, or re-united with them, his widow has no right to 
the succossion.”"F 

The text of Wdéreda, and others, quoted in the Véy-mitrodaya 
“Tf sons have lived unsopmated, or have re-united, the childless 
widow of one of them, though chaste, is entitled only to her mainte- 
nance,” 

The text of Vrihuspati, quoted in the Mitdkshard, Vir-mitros 
daya, Vivtdu Téntava, and other treatises. “As a son, so does 
the daughter of & man procoed from hig soveral limbs, Tow thon 
should any other person take the father’s woalth 4} 


‘@— Ansiver to question 2. If Ujoot Singh and Kohur Singh held 


the ostate in sevoralty, the sharo of tho formor will go, on his death, 
to his widow, Jhuboo Koowur, and after her death to Sooghee§ 
Singh and Uhlad Singh equally, 

On the domiso of Kehur Singh, and of his widow, their daugh- 
ter, Gyan Koowur, will inherit the whole of his share, and Nund 
Koowur will only be entitled to maintonance out of that share. 


Authority. 


The text of Vdjnyavalkya, quoted in tho Mitaksharh &a, ‘Che 
wife, and the daughters also, &., aro heirs in succossion to the estate 
of one who depmted for heavon, leaving no malo issuo,”|| 





* Vide Palin oakew Matdkshard, Ch. 11, Seo, T, pma 7, p. $26. 
+ Ibid, Ch US, Seo. J, pan 19, p. 331, Tne Ce lly UP 2, porn 2p BAL, 
§ Sic im ong. t Vado ‘Golobicoke's Mitdkahad, ‘Gh, TI, 800, J, para 2 p, $24, 
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Mittksharé, and other treatises — When a man, who was se- 
parated from his co-heis and not re-united with them, divs leaving 
no male issue, his widow, [ if chaste,] takes the estato in tho first 
instance,”* 

The Comt (present H. Colebrooke and J. Fombelle) word of 
opinion, that the uncontested possession which Jhuboo Koowur had 
held of the estate of her deceased husband for many years, was 
proof of the pyperty having been separated; and therfore passed a 
decree, igreeably with the Vyavasthd, awarding Ujeet Singh’s share 
to his heis, Sooghee Singh and Uhlad Singh, and Kehur Singh’s 
portion to his daughter, Gyan Koowur.—8. D, A. Rep. Vol. TY, 
p. 830, (New Ed.) p. 420. 


By the laws as current in the West, a widow succeeds to the 
inhenitance of her husband, living separate from his ancestral family, 
in default of sons, grandsons and gteat-grandsons.—Itaj Koomar 
Bissessur Koomar Singh v. Musswmmat Sookh Nundun Kooen-~ 


“§, D. A, Rep. Vol. VII, p. 87, 


If two brothers be dis-unjted, and one of them die leaving a 
widow, but no children, the property of the deceased goes to the 
widow.—Mussummat Goolab v. Mussummat Phool.—Borr, Rep. 
Vol, I, p. 154, Morl, Dig. Vol, I, p. 818, 


By the law as current in Behar, the grandson of a paternal 
uncle is excluded by a brother's son, and on the brother's son’s death, 
by his widow, if the family weve divided—-Mussummat Deepoo v. 
Gowree Sunker,—8, D, A, Rep. Vol, IIE, p. 810 (New Ed, p, 410), 


A. Uindd widow's right to succeed to her husband’s ancestial 
undivided property is only as his immediate heir, 

A Hind widow can only inherit family property where there 
has been a paatition among the co-parceneis of whom her husband 
was one, or where the whole property has vested in her husband by 
the death of all the other co-parceners, 


* Colebiooke’s Mitdkshard, Ch. II, Seo, i para 80, p, 8365, 


f This case ought to have been placed in Vol. II, of the Select Reports, but not hay~ 
jng heen go, it has been inaerted, by way of Foot Note, under tha case “ Mugsummat Gyan 
Koonwur v. Dook-huin Singh and Debeo Dutt” (to be found in daughter's succession of 
the prospué work), and m 80 doing tho Reporter, Sir W. Macnaghten, says’ “This onse 
was not reported in its place, Aa it in somo mersine affects this (2, ¢, above) sit, and 
is in itgolf remarkable, 1 briof abstinot of 1 is aubjoined,” 
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A widow of an undivided Iind& who leaves a co-patconer him 
surviving, has, like the widow of a divided Tind& who leaves male 
issue, merely a right to maintonance, 


+ Where, therefore, a widow sued for a Pdlayappatiu as heir to 
the surviving brother of her husband :—ZHeld, that the suit must 
be dismissed —Peddumuttu Viramani, Appellant v. Appw Rau 
and others, Respondents. —Mad. IL, C, Rop. Vol, HL, p 117, 


A Ilindt widow, whether childless or not, stands next in the 
order of succession on failure of malo issue. 

Daughters can succeed only on failure of widows, 

Where A had two wives, B and G, and B predeceased A, leay- 
ing three daughters, and © survived A and was ohildless;—~JZeld, 
that © succeeded to A’s proporty in proference to the three daugh. 
ters,—Peranumal, Appellant v. Venkatanundl, Respondont.—Mad, 
H. ©. Rep. Vol. I, p. 228, 





By the law ag current in Mihild, where there are no sons, a 
widow inhaits, dwing her life, property which belonged solely to 
her husband, but without power of alienating it—Mussummas 
Lalohee Coonwur v. Sheo Persad Singh and others,—S. D, A. Rop, 
Vol. VII, p. 22. 


A childless Tindd widow takes both the ronal and porsonal 
v@atate of her doceased husband he lonving no malo issue—Ravee 
“Bhaudy Shao Bhudy vy. Roop Shunker Shunkerjec.—Borr, Rop. Vol 
IL, p. 636, Morl, Dig. Vol. I, p. 812. 


A Hind& dying, and leaving « widow and o daughter by o 
former manage, the widow (tho atep-mothor) inhorits the ostato, 
to the exclusion of the step-daughtor; but tho latter being next in 
succession, the step-mothor cannot sell or plienate the property. 
fenga vy. Jeeveo—Boir. Rop. Vol. I, ps 884, 


A, Hindd widow is entitled to tho accumulations of tha income 
from her husband’s estate. Panna-lall Seal v, Srimaté Buma-sun- 
dart Dést—B, I, B, Vol. VI, p. 782. 


If a son die before his father, tho father’s wife will succeed on 
his death, in preference to the son's widow ; but if the father died 
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first, then the sou’s wife is heiress on her husband’s death, and tho 
mother-in-law gets only a maintenance.x—Ram-hoonwur v, Ununut, 
Borr, Rep, Vol. I, p. 415.—Moul. Dig. Vol. I, p. 315. 


Ancestral property of an undivided family having deseended to 
an adopted son, will go, on his death, to his widow, and the widow 
of his adoptive father has no claim to share in the eslate—Vencata 
Soobummal v. Venewmmal.—Case 12 of 1818, Mad. Deo, Vol. I, 
p. 210, Mor. Dig, Vol. I, p. 815. 


Mussummat Joraon Koowun, Appellant, 
VETSUS 
Crowpurer DoosutT-Dowun Sinem, Mussummat Soorsa Koonwur 
and otheis, Respondents. 


The Judge of Zillah Tnhoot gave judgment to the following 
effect:—"It is clear from the plaintiff's own admission that her 
husband Opender Singh died before his bother Oods Singh ; there 
is no proof on the part of the plaintiff that the property of the two 
brothas Opender Singh and Ooda Singh was ever divided between 
them, and in tho absence of such it must be presumed that no divi. 
sion ever took place ; such being tho caso, Ooda Singh, according fo , 4 
the law as currentin Mithila, which in such cases regulates the  ° 
succession, succeeded to his brother on the death of the latter, On 
the death of Ooda Singh his widow will inheiit for her life-time, H 
and the plaintiff Joraon Koonwur is entitled only to maintenance, 

‘Tho deed of adjustment executed between the plaintiff and the widow 
of Ooda Singh, which has been pleaded by the plaintiff, is clealy 
illegal on both sides: on that of the plaintiff, as sho was entitled only 
to a maintenance, and on that of Soorja Koonwur, as she held only a 
life-intorest in the property, The plaintiff's claim must be dismissed,” 

On appeal to the Sudder Dewanny Adawlut, that Court (presént,: ( 

D, ©. Smyth, Esq.) confiimed the decision of the Zillah J udgo—Selh- 
5. D, A, Rep. Vol. VII, p, 26 (Now Ed. p. 30). 
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# Cacurra H, O, A,—The 20h of June 1867, 


Present: 


The Hon’ble Sir Barnes Peacock, Kt, Okie? Justice, and the 
Hon’ble L, &. Jackson, Judge, 


DALLA MonA-BEER Persuan and others ( Defendants) Appollants, 
VENEUS 
Mossumat Kynpun Koowar ( Plaintiff) Respondont. 


The Jains aro governed by tho Hind& Law of Inheritance applicable in that part of tha 
country in which the property is situate, 

An actual partition by metes and bounds is not necessary to render 4 division of undi- 
yided property complete, 

According to Hind Law thero is a co-parcenesship between tho different mombors of a 
united family, and survivorship follows upon.it, + 

The widow would take the inheritence of her husband if ho at the timo of his dently 
had been separate in estate: ' 


Peacock, OC. J—This is a suit brought by Mussumat Kundan 
Koowar as widow and heiress of Lalla Moneerut Doss for a declaras 
tion of right and inheritance, and for the recovery of possession of 
certain property according to the shares specified in an ikrar-namah 
dated the 80th of October 1857, and also of a shavo in Mouzah 
Shaha-pore, Puttee Shaha-pore. 

The property is situate in a district subjoct to tho Mitékaharé, 
Law of Inheritance, but tho family are Jains, 

It is contended by tho appellants that the plaintiff, as widow 
of Moneerut Doss, is not entitled to succeed to his sharo, as at the 
time of his death he was joint in estate with his cousins, and that 
the lands were situate in a District in which tho Mitdksharé Law 
prevails, 

On the other hand, it was contended,—first, that tho family were 
Jains, and therefore not subject to tho Mitékehué; and, secondly, 
tliat tho plaintiff's husband was not joint in estate, and that, conse- 
quently, even, according to the Mildkshard Law, the plaintiff was 
entitled to succeed in her suit, 

Several issues were laid down in tho cause, the most important 
of which were the Ist, 2nd, 8rd, 4th, and 5th, which vaised the two 
points above-mentioned, 





ec 
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The case waa tried before the Principal Sudder Ameen, who? 
upon the authority of a Bywasta given in 1863 by the Pundit of 
the High Court in another case, held that the plaintiff was entitled 
to inhorit her husband’s share whether the property were joint or 
separate, and, secondly, that the plaintiff's husband as regards the 
property in question was separate. He consequeutly gave 2 decroe 
in favor of the plaintiff. From this deeree some of the defendants 
have appealed, 

The Bywasta relied on was given by the Pundit of the late 
Sudder Court. The Pundit on that occasion referred to Gautama 
Sanhilé, and certain books said to be of authority among the Jains; 
but the books were referred to generally, and no reference was made 
to any particular passage. 

The authority of Gautama is quoted in the Mitakshaé, Chap- 
ter II, Section i, Verse 8, and of itself is no sufficient authority in 
support of the doctrine for which it is cited; for the author of the 
Mitaksharé, after quoting the authority of Gautama in the Verse 
above cited, shows in a subsequent Verse 19, that the widow does 
not tuke when the husband is unseparated, 

In verse 30 the conclusion is arrived at from the arguments in 
the previous Sections, and it is there said:—" Therefore the right 
interpretation ia this: ‘Whena man, who was separated from h{d 
co-heirs and not re-united with them, dies leaving no male issue, 
his widow (if chaste) takes the estate in tho first instance.’ ” 

‘’ho learned Counsel for the plaintiff, respondent, have nob been 
able to refer us to any authority in support of their argument that, 
amongst the Jains, a widow is entitled to inherit, whether the hus- 
band is separated or not, ° 

In the absonce of evidence to prove that the rules of Inheri- 
tance of the Jains aro not the same as those of the orthodox Hindfas, 
wo cannot sey thet the Jains are nob governed by the Hindi law of 
Tnheritance applicable in that part of the country in which the pros 
perly is situate, viz, the Déya-bhdga in Lower Bengal genorally, the 
Mitéksharé in the Mitéksharé Districts, and the Madthila in the 
Mithilé country. ; , 

If tho members of o particular sect of Hindgs claim to be gov- 
erned by « particular law, and not by the ordinary Bindd Law 
applicable to the District generally, we think it is for them to provo 

Vor, IT : 30 
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@olearly as a matter of fact, by Pundits, or other persons acquainted 
with their usages, by what other rules their rights of inhoritance 
aie regulated, Tt was for tho rospondent in this case, as it was in 
the Shiva-gunga case, to show (if her case depended upon it) that 
tho property did not descend according to the usual course of Hindd 
Law prevailing in the district. (Soe 9 Moone’s Indian Appeals, 608), 


The Bywasta produced in ovidenco was not acted upon in the 
case in which it was givon. It is very unsatisfactory, and it isnot 
shown that the Pundit had any peculiar knowledgo of tho usages 
of Jains in roapect of Inheritanco, or that they are not govorned by 
the general law which is binding upon other Hindts, MWe doos nob 
state why tho rules laid down in general torms by Gautama as to 
avidow’s right of inheritance to be applicable to the Jains whether 
thé husband was separate or not, notwithstanding it has been shown 
‘by verse 80, Chapter II, Section 1, of the Mitdkshard that it is ap. 
plicable only when the husband was separate in estate, 


Woe are of opinion that the Bywasta doos not contain a correct 
exposition of the law and that it cannot be acted upon as an autho. 
tity, and that in that part of tho country in which tho Mitéksharé 
provails, the Jains, liko othor Ilindds, aio bound by that roading of 
the law. 


We do not, therefore, concur with the Principal Sudder Ameen 
0 for as his decision rolates to the 8rd issue, 
, ho question, thon, arisos whothor tho family was undivided or 
faivided in estate in respect of the proporty which is the subjoct of 
sthis action, 


‘The question has been very recontly considered and decided by 
the Privy Council in an Appeal fom Madras—Appovior v. Ramsubba 
‘Aiyan and others, ‘The judgmont was pronounced on the 17th of 
November 1866, though I bolicvo the case has nob yot beon pubs 
lished in any of the 1egulaz reports.* 

* ‘That caso appeais to bo so vory similar to the prosont, that I 
cannot do better than read the following oxtract from that judg- 
ment, * 

The Lords of the Judicial-Committee of tho Privy Council 

say i 








* bineo published, Soo W. R, Vol, VIO, P.O. p1. 





Onar. 1 J WIDOW'S*SUGCRSSION, &o, 238 


* According to the true notion of an undivided family in Iindoay 
Law, no individual member of that family, whilst it remains undivid- 
ed, can predecato of the joint undivided property, that he, that partis 
cular member, has a definite share. No individual membor of an 
undivided family can go to the placo of the recoipt of rents, and 
claim to take from the collector or bailiff of the rents a certain def« 
nite share, The proceeds of the undivided property must be brought, 


according to the theory of an undivided family, to the common chest : 


or purse, and dealt with according to the modes of enjoyment of 
the membors of an undivided family. But when the members of 40. 
undivided family agree among themselves with 1egard to particular 
property, that it shall thencefoith be the subject of ownership in 

certain defined shares, then the character of undivided property 

and joiat enjoyment is taken away from the subject matter so agreed 
to be dealt with; and in the estate each member has thenceforth 
a definite and certain share, which ho may claim a right to receive 
and to enjoy in seveialty, and although tho propeity itself has not 
been actually sevored and divided.” 

“The appellant admits that the deed was operative with regard 
to a certain number of villages, because, he says, thoso were nae 
divided; but he contended it was not a deed which made the 
family a divided family with regard to the rest of the villagds, >eg 
cause it has not heen followed by actual partition,” 

“Tt is necessary to bear in mind the twofold application of the 
word ‘division,’ There may be a division of right, and there may 
bo a division of property ; and thus, after the exesution of this in- 
atrument, there was a division of right in the whole property, al- 
though, in some portions, that division, of right was not intended 
to be followed up by an actual partition by metes and bounds, that 
being postponed till some future time when it would be convenient 
to make that partition.” 

“The deed, after dealing with the villages that were intended 
‘at once to be the subject of an actual partition proceeds thus — 
‘But inasmuch as it js not convenient to divide now our moiety of 


athe villages,’ (then follows an enumeration of the villages ) ‘we shall 


divide every ycar in six shares the produco of them and enjoy it, 
after deducting the sartar sist and charges on the villages.’ Nothing 
can express inore definitely a conversion of the tenancy, and with 
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that conversion a change of the status of tho family quoad this pro- 
porty, ‘The produce is no longer to be brought to tho common chost 
representing the income of an undivided property, but the proceeds 
are to be enjoyed in six distinct equal shares by tho members of tha 
family who aro thenceforth to become entitled to those definite 
shares, ‘hus, usiug tho language of the English Law merely by 
way of illustration, the joint tenancy is severed, and converted into 
a tenancy in common.” 

“Then, if thore be a conversion of the joint tenancy of an 
undivided family into a tenancy in common of the members of that 
undivided family, the undivided family becomes a divided family 
with reference to the property that is the subject of that agreenient, 
and that is a separation in interest and in right, although not im- 
mediately folloved by a de-facto actual division of tho gsubject- 
matter, This may at any time be claimed by virtue of the separate 

right.” 

ee The words with which this instrument of the 22nd of March 
1834 concludes manifest an intention to become divided, for after 
expressing that they have already divided tho silver, brass, utensils, 
the parties uso these words;—‘We have henceforwatd no interest 
in ench other's effects and debts except friendship between us. We 
find, therefore, a clear intention to subject the whole of the property 
to a division of iutorest, although il was not immediately to be per. 
fected by an actunl partition.” 

“We have no doubt of the legal offect of this deed of March 
1884, It operated in law a conversion of the character of the pro- 
perty and an alteration of tho title of the family, converting ib 
from a joint to soparate ownership, and wo think tho conclision of 
law is correct, viz., that that is sufficient to male a divided family, 
and to make a divided possession of what was proviously undivided, 
without the necessity of its being carried out into an actual parti- 
“tion of the subject-matter,” 

This decision is in my opinion quite consistent with justico and 
common sense, and, also with the law of Inheritance ag laid down 
in the Mitaksharé when carefully read and studied; but even if it 
were not so, it is an authority by which we are governod. 

Reading the zhrar-namak of the 80th of October 1851, it ap- 
pears clear that, although the four parties to the instrument had 
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been jointly carrying on the business of the kote and purchasing 
landed properties, taking 2wr-i-peshgee and other usufractuary leases, 
they had been still separate in point of interest and each had beon 
receiving one-fourth sharo of the profits and appropriating it to his 
own use, The tkra-namah, it was admitted, was between Mukhum 
Lall, son of Chadce Lall, the two sons of Bechun, the son of Gopal- 
chand, and Moneerut Doss, the plaintiff’s husband, the son sof 
Showkee Lall. When I speak of the four parties to the deed, I 
consider the grandsons of each of the sons of Chadee Lall, the 
common ancestor, as taking per stinpes the shaves of their respec+ 
tive fathers and as forming one party entitled to the same one-fourth 
share, as their respective fathers would have been, if living. 

This is made cleay by that part of the deed which says that it 
is expedient that the declarants should havo the names of them- 
selves recorded in the books of the Collector ag proprietors in equal 
fourth shares as follows; that is to say, one-fourth share in the name 
of Mukhun Lall, who was the surviving son of Chadee Lall; one- 
fourth in the names of Lalla Moha-beer Pershad and Monohur Doss, 
sons of Bechun Lall; ono-fourth in the name of Munnee Lall, son 
of Gopal-chund; and one-fourth in the name of Moneerut Doss, son 
of Showkee Lall, 2 te 

It appears from the deed that the four sharers had previously 
made a sottlement by which they were entitled to the lands and 
tho profits of the kotee in equal fourth shares, and that the four 
sharers were in possession each of one-fourth share of the lands, 
and had coutributed in those shaves to the payment of the Govern- 
ment revenuc; that the lands stood, some in the name of one, and 
some in the names of others of the four sharers; and that with a 
viow of making tho settlement more sure and of removing future 
doubts, the thrar-namuk was executed and four lists regarding the 
kotee, and that four schedules of houses, ancestral and acquired, had 
Deen made out, and one of them deposited with cach of the parties. 
Tt is then declared solemnly by the ckrar-namah that, according to 
the terns inserted thereiu, the parties would cause the names of 
the four sharers to be inserted in the register of the Collector as 
proprietors of cqual shares in the snid mehals and of the zemindaroes 
mid mouzalis in mokurruree, It then declares that the villages held 


under eur-i-peshgee mortgages, the putwa villagos, and other vil- 
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lages which might in future be held undor 2ur-t-peshges morigages, 
certain villages held under a conditional sale, and certain othor 
properties, as well ag the capital and the debts and assets montionsd 

in the chttée of tho kotee, should bo the property of thomsolves, the 
four sharers, in equal shares, without roforonco to tho persons in 
whose names the documents wore made out; and that thoy should 
enjoy the profits or sustain the loss in equal shares, It is then de- 
clared that, of their mutual accord, thoy loft tho business of the 
kotee to be conjointly conducted and managed as heretofore; that 
the affairs of the kotee should bo managed in the best possible man- 

ner in consultation with, and with the consont of, all the shavers; 
that they would share and appropriate the profits theraof according 

to the shares afore-mentioned, that is to say, one-fourth shave each ; 
that if in future any property should be purchased with tho assets ” 
of the kotee, or any transaction in the shapo of peshgee, putwa, 
usufructuary lease, or conditional sale, should ho mado with the 
profits of the joint Aotce in favor of any of tho co-sharors, they 
should all be entitled thereto cach receiving a fourth shave; that =~ 
the houses, shops, and gardens, mentioned in tho schodule, which 
stood in the name of all tho four co-sharors, the silyor plates, tents, 
carpets, househdld furniture, and conveyances, should romain in the 
possession of themselves, the four co-sharers, ag they had hitherto 
been, 

* Nothing can be clearer to my mind than that tho parties wore 
sépfrato in interest although an actual partition had not boon offectod, 

and that their object in executing tho thramnamah was to render 

the settlement by which their intorosts had boon divided moro sure 
and to prevent future disputes, ‘ho parties wore contont to soparate 
in interest ; they did not require a formal partition so long as there 
was no disagreement betweon thom, But, lest any disagreement 
should arise, the following clauso was insorted in tho thrar-namah 
providing for an actual partition whenover it shonid bocome ne- 
cessary, They say “God forbid! If at any timo thoro arise be- 
tween oursolves or our heirs any contention or disagroomont, then 
we or our heirs shall, in accordance with the sharos aforesaid, parti- 
tion all the properly entered in the chitéa of the kotee and schedules, 
and also whatever properly may horoafler be acquired with joint 
funds, and take oqual shares, that is to say, each ono-fourth. On 
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this point no one shall havo any plea to urge, nor shall any ono 
havo anything to do with the share of another.” 

It is clear that the parties in this case intended that thoro 
should be a division of the interest, although there was no formal 
partition by metes and bounds, * 

They then point out certain properties which were the exclusive 
property of some of the shaicrs, and declare that in these’ mong f 
the others has any right or interest, 


The ikrar-namah contains strong evidence to show that ‘hia 


, 


y 


parties were separate before that document was executed ; but even" e 


“g 


if they were not, the ikvar-namah effected a division of right as is 

the property in which the parties agreed they should be entitled to 

equal fourth shares, 

%, It is unnecossary Lo go into tho evidence to show that the tkrar- 

namah was acted upon, and that the joint receipts and profits, after 
deducting expenses were divided into four shares and cariied to 
separate accounts, the evidence upon this and other points, show- 
ing that the parties were separated. 

Woe must ascertain what the parties intended to do, and what 
they did, and then decide what wore the legal consequences of théir 
acts. In the Shiva-gunga case, 9 Moore's Indian Appeals, 611,/i4, ° 
was laid down clearly that, according to the principles of Hind& 
Law, there is a co-paraenoryship between the different members of 
a united family and survivorship following upon it; that there was 
a community of interest and unity of possession beeoen all tho 
mombers of the family; and that upon the death of any one of 
them, the others take by survivorship that in which during tha 
deocasod’s life-time they had a common interest and a common pose 
session, 

In this caso thore was no community of interest, and it appears 
to me, therefore, that the interest of the plaintiff’s husband id not 
pass by survivorship to the other sharers, but descended to his wi- 
dow, the plaintiff, I am thoreforo of opinion that the Principal 
Sudder Amocn was right in holding that the parties were separate 

"ag to the properties included in the thrar-namah. 


ue’ ‘The decision of the Lowor Court (which is in favor of the 
yi widow, the plaintiff) must be affirmed with costs of this appeal. 
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Jackson J.— I will add only a few words to tho judgment of 
my Lord, in which, after long and anxious deliberation on the cago, 
I desire now to express my concurrence,” 

(Some of tha words added by him to the above judgment are 
as follows :—) 

“Tn this caso I havo never entertained any donbé ag to the 
failure of any evidence to show that tho Jains living in a part of 
the country where [lind@s are governed by tho Mit&kshard Law, 
had among themselyes any rulo or principle of inheritance other 

“than that prescribed in the Mitékshaé; and it, therefore, unques. 
tionably followed that tho widow, the plaintilf in this ease, would 
only take the inhoritance of her husband if he at the time of his 
death had been separate in estate,” 

Sutheiland’s Weekly Reporter, Vol, VII, p, 116. 


Carcurra 8. D. A.—The 5th of November, 1821, 


Pokunarain, Momun Lar, and Sonun Laur, Appellants, 
versus 
MussuMMAr Srsprtoon (Widow of Ram-dyal), 
Respondent, 


“he deoreo of y Court below in favor of a Mindit widow for possasaion of hor husband's 
14202 property amondod on tho giound of its not having apeotfed the natino of her 
int ett aud the mode in which tho proporty should bo isposod of aftor hoy death, 


qyps was a claim oniginally proferred in the Zillah Court of 
Virhooy by the Respondent, to recover possession of half the talooks 
an-pore, Mominabad, Hurnarain-pore, &e. 
a the 18th of June 1821, the whole of the proceedings of the 
having been gone through before the Sccond Ji udgo (G, Smith, ) 
efore whom the case was first heard in appeal, he decreed as fol- 
lows:—It appeais from all the ovidenco adduced, that Gunaish 


Dutt and Ram-dyal were two brotheg in Joint possession of an un. 






Bh dg’ 


ca 


divided landed estate situated in the district of Tithoot; that on the’ , 


death of the former individual, the latter succeeded to his portion 
in right of inheritance, and continued in exclusive enjoyment of the 
entire property until his death when both shares devolved of right 


ny 
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on his widow Mussummat Secsphool. ‘his indeed is the substance 
of hor plaint, although for tho present she has advanced her claim 
‘to one moiety only, and has stated it to be her intention to lay 
claim to the other moicty at a future period. It appears from the 
second law opinion delivered by the pundits, thal Mussummat Sces- 
phool has a right to the possession of the estate left by hor husband 
during her life-time; that she may make such disbursements as”are 
necessary for the spiitual welfare of her deceased husband; that 

_ she is nob at liberty to make any other description of alienation, 
and that after her death, in the event of there not being in existence 
any heir of her husband from his daughter down to his spititual 
teacher, the property, which had so devolved on the widow, should 
(escheat to the ruling power. But, in tho decrees of the Courts be- 
fow, there is no mention made of the widow's inability to alienate, 
ror of the mode in which the property should be disposed of after 
her death. It scems, therefore, necessary to amend the decree of 
the Provincial Court by wording the decision thus:—‘ Musswmmat 
Seesphool shall have a life interest ia one moiaty of the landed 
property left by her deceased husband, which property shall be se- 
questered to the use of Government, in the event of there not being. 
at the timo of her death any surviving heir of her husband, from 
the daughter down to the spiritual preceptor. The decree should 
further provide that Mussummat Seesphool is at liberty to suo for 
the remaining moiety of the estate; and that the costs in all throe 
Courts should be paid by the Appellants’ 

Tho case having been next taken up by thé Third Judgo (8. T. 
Goad) he expressed his, concurrence in the opinion recorded by the 
second Judge, with the exception of that part of it which expressly 
provided that Mussummat Seesphool was at liberty to sue‘for the 
remaining moioty of the estate. Ho did not deem it necessary to 
provide specially for her preforing a claim which she was at liberty 
to do undor the general regulations, without such provision ; espe- 
cially ag it appoared that tho names of the Appellants had heen 
regislored with the consent of the Respondent's husband, as pro- 
priotois of one moioty of the ostate claimed. The Fourth Judge 

» (J. Shakespoar) coinciding in this view of the case, o final decree 
was, on the 5th of Novomber 1821, passed according to their con-~ 
current, opinion, which differed only in one particular, as above. 
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specified, from that of the Second Judgo—Sel, 8. D. Ay Rep, 
Vol, IIT, p. 114 (Now Ed, p, 152), 





a 
Caccurtsa IL CG, A—Zhe 22nd of Marek, 1867. 


Present: 
The Iou’ble TL. V. Bayloy and Shumbhoo-nath Pundit, Judges. 


Benec Penstap (Defondant) Appellant, 


VeEYSUS 
Mussuamrat Mona-Boopry and others ( Plainti(ts) 
Respondents. 


Where the Mitdkshad Law provaila, the widow of a member of a jeint Hindi family 
cannot aneceed to hor husband in preforanco to tho husband's brotho, and is no holy 
to her nother intow or to his widow after theit death, 


Pundit, T.—Plaintiff claims as heir to Reut Lall, the deceased 
brother of Jumeeut Lall, plaintiff's lato husband, who had before 
died, Her allegation is that sho was in possession jointly with Dall 
Daee, the deceased widow of Reut, fiom the timo of Reut’s death. 

Plaintiff novor alleged in this case that sho way in possession 
fiom the time of her husband who died before hor biother-in-tavw, 
Fuuther, tho provious unsuccessful proceedings commoneed first by 
Lall Daes (and to which plaintit also was aflorwards made a party) 
to got their names rocordod in the place of Rout Lall after his death, 
show that plaintiff could neyor mako such an allegation. 

Tn this view wo cannot understand upon whab dude tho Lower 
courts made an issue rogaiding plaintiff's possession from tho time 
of her husdand’s death, 

The decisions of both the courts wero chiefly based on the fact 
that special appellant, dofondant, had failed to prove that his father 
was joint with the husband and the brother-in-law of tho plaintiff. 

If these courts really intended to decide for the plaintiff on the 
ground that they wore satisfied that she held independently ag heir 
from the death of her husband, they should have noticed and ox- 
plained how, in the district of ‘Lirhoot under ths Milékshart Law, 
a widow of a deceased Elindd joint brothor could hold ox acquire 







ény sight’ “as eit to ker’ hu dia 1" 
brother in a joint undivided vata fainily ‘Wing: ‘una th 
These courts could not, but have obsgervéd tliat, ove iG 
were allowed. go hold in some WAY jointly with the mmole, “hi 
the family, that could not be as of vight, and eyen if shé, 
and proved to have zeally held, we do nob see shows 
half shave of her husband, the courts could give a pats 
sion to the plaintiff, 

This half share, after the death of Lall Dace, 
special appellant, even if his father and other mat 
living separate from the husband and the brother-in-law oft tf 
a Plaintiff: We, however, see that the very plaint of the plaid 

shows that’she has no case on the grounds taken below, and there’ a 
‘3 yes ho oocasion to try such a claim, 

? ye We, accordingly, decree the special appeal with costs, and, re. 
yi pening the decisions of both the Lower Coutts with costs, tonal 
the plaint of the plaimtiff—§. W. Rep. Vol. VII, p. 292, 
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Held that under the Hindt& Law a widow was not wntitied 
inherit the estite of her-husband’s brother, and she having , oe 
standi in Court could not question the title of the party i int pag 
’ sion of | the disputed estate,—Choora and others y, M4 } 
Busuriteo,—Agra Rep. Vol, I, A. ©, p, 174, Nay 


Held that a widow cannot under Tindé lew claim to inherit the 
estate left by her husband’s unclo, and cannot “éonsequently quions 
tion the Gitle of the defendant (widow of another brother's’ wu 
who was admittedly in possession of the estate olaimed.—Muyséai 
mat Gowree and others v, AMussammat Oomnao Koohwan pableh a 
Rep, Vol, I, A. C., p, 149, a ye i 


Tho childless widow of a Hindt being a separated si 
helross to iad own ostate, but has no right to a share bee fhe a 


































died jewving a childless widow, and anothe? includ two sons, and? 
the third not leaving cilher a wife or children, the widow was held 
y Ao bo ontitlod to her husband’s property, obtained, whotho: real o¥ 
‘ fptisonal, bocause he had separated from his Inothers; but the real 
and personal property of tho brothor who died without wifo or issue, 
evolved on tha sons of the third brother, bocause the widow was 

























and because the sons-of a brother are declared "to be ‘heirg 
lura of the wife, : daughter, her sot, parents or a, brother) yok 
man dying separated without male issue, ea an Sunker and. an« 
fer. v. Pron Koonwur—Born, bp. Vol. I, p. 42%,—Mor, Dig: 
I, p. 818. : ; 
Where ancestral properly has been held according to the+ru 
rimogeniture, and the family is. governed by the law: of thé 
Malékshard, that law, in the event of a holder dying without -ma 
lie, would, if the family were undivided, give the succession td 
ext: collateral male heir in preference of the widow or daughters 
ast possessor, Chowdhry Qhintamun Singh v, Mussumat’ 
Konwari, Privy Council Judgment. The lst July 187 
i, Vol, XXIV, pp. 255—258, 
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Priyy Councit.—The 80th of November 1868, 












In the ease of property, of which part is the common _propert 
‘a joint ‘Hind family, and part ‘the separate dequisition | of 
“deceased brother, his widow (in default of male issue) succeeds to bis, 
séparate estate, 
. Phere being & community of interest and unity of possess 
ween all the members of a united family having common ‘p 
v9 see upon the death of any one of them,’ the ot 









law of sinitilton shows that, ag to the soparatsl ‘to: 

petty of one member of a united family, the ‘other 
that family have neither community of interest nor un! 
ession, ‘he foundation, therefore, of a. right to take sul 
ty by -survivorship fails; and ‘there are no grounds for 
8 widow's right to inherit it to any superior right ‘ 











was ‘decided “by* the - Madias High Court, in whid 
prived even of the mei ‘ed: 66 
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determination seems not ouly “contrary to the. above ruling, Qut flee con- 
trary to the Iindd law itself, Be 


By: the law current in the Madras Bieaidetiey. an. undivided , 


Hindé is entitled during his life-time to the separate onjoyment of 
his’ self- aoquired immovable property ; but.on his death without 
male’ issue, ‘such property, .unless it has been pr eviously disposed of, 
devolves on his surviving co-parceners, and his widow is only entitled 
to maintenance, —Varadi-perumal Udaiyan, Appellatt, v. Ardanaré 
" Udaigywn and others, Respondents. The 29th of October; 1863,— 
go Mad. HO. Rep. Val. p. 413, oo 


. Privy Councin—The 19th. of February, 1847, *. 


Present: 


Lord Brougham, Lord Longdale, Dr. Lusbington, TP, Leigh, Siv 
E EH. East, and Sir B, Ryan, : 


On Appeal from the Sudder Dewanny Adawlut 
‘for the N. W. Provinces, ° 


Rewon’ PrrsHAp 
; versus 
Ae a Mussummat Rapua Beeny, 


A Hindoo testator, after the death of his widow, gavo a motoly of his:proporty to his 
brother A, and on his donth.to A's two sons B and C, A dicd in tho lifo-time of the 
toubator’s widow, anda comploto Aivision of’ all A’s proporty which was held hi co pains 

/ oonary Was agrocd upon between B and C; Balad died in the life-timo of, the tostatar's 
widow, and on the death of tho testator's widow, B's widow claimed his share; 

Meld that B and C took A’s moiety under the will as tenants in common, and tht ench, 
of them had a vested interest in a one-fourth share, though the actual enjoyment 
wat postponed until the death of the widdw'; and that tho’ claim, of B's’ widow. was 
not berrod by tho dootrino of Hindoo Law that a widow auceooding as heir to hor’ 
husband, cannot recover property not in the possession. of- hor. husband, which doo- 
tring was held: to bo inapplicable to the case of property in’ which the-husband had 
a vestod interost under a will or deed, though tho actual onjoyment thereof was post. 
poned during tho life-timo of anothor, . 

According to the Hindoo Lai a widow cannot claim an undivided property. 


Pakir Chund died in the year 1814, and for the preseut we will 
call him ‘the testator in this case. He, in March 1814, executed an 
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Sustrumont intended tor regulate the diepadian, of his property 


"after his death, That insbrantont i is sol out at length at page 44 of 


the ‘appendix, 

Fakir, Chund, the tostator, awas one of thies brothors; his elder 
brother was Bhowany Peisad, who is stated to have divided from 
his family, which was originally an undivided Ilindoo family ; ho 
‘eft. two sons, Dial Dass and Goonce Lall. ‘The date of the death of 
Bhawany Persad is not stated, but it was before tho month of March 
1814, Bheckhary Dass was tho youngest brother, and ho died in 
1817; he had thie sons, the eldest, Koonj Belay, died in 1828, 
leaving a widow, Radha Becby, the respondent in this appeal, but 
no male issue, Mudun Mohun, the second son, died in 1829, and he 
left a son, Rewun Persad, who is the present appellant; the third 
son diatl young, and thero is no interest derived through him con- 
corned in this litigation, 

The property in dispute was the proporty of Fakir Chund, and 
all tho parties agreo that the instrument which he executed in 
March 1814, in triplicate, is a valid and operative instrumont, and 
to be carried into effect, 

Pursuant to the terms of that instrument on tho death of Fakir 
Chund, in 1814, his widow, Mehtaboo, succeeded to tho possession and 


. enjoyment of his proporty, She died in 1833, and then a litigation 


avose ag to who wore entitled, and in what sharos, to tako the pro- 


sporty of the testator, 


Tt is not necossary to state the dotails of this litigation, In the 
result, Dial Dass took, under the dooree of tho Court, ono moiety, 
and Rewun Persad was put into possession of the othor moiety, but 
hot go as to preclude any olaim which Radha Beeby, the widow of 
Koonj Behary, might have to a shave thereof, 

Accordingly, she commenced a suit to recover a fourth shave of 
tho estate left by Fakir Chund, and for that purpose filed her plaint 
on the Ist of Juno 1855 in the Zillah Court of Mirzapore, Dial 
Dass compromised with the plaintiff, tho presont rospondent, and 
Rewun Persad in effect became the only defendant, and is now the 
appellant, fn short, the only question now to be dotermined is, 
whether the respondent, the widow Radha Beeby, as heir to her hus- 
band Koonj Behary, is entitled to recover from tho appollant, Rewun 
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Porsad, one-half of the moiety of the estate of, Eakir Ghuind, which 


Rewun Persad is now in possession off . * 
Mr, Monckton, one of the Judges of tho Appallae Court; on 


the 8th of April 1839, protiounced his opinidntin favor of-the rd - 


spondent, and that the decree of the Zillah Court ought to be r9- 
yersed, The papers in the cause having been submitted to tho 
consideration of Mr, ‘Laylor, another Judge in the” sume Court, his 
opinion agreed with that of Mr, Monckton, and atccontinglyzon 
the 29th of April 1889, a decree was pronounced reversing the decree 
of the Zillah Court dated the 14th of September 1888, in effect 
declaring that the respondent was entitled to recover one-fourth of 
the estate left by Fakir Chund; that the present appellant should 
pay to her as much as he had received beyond a fourth share of the 
said estate, and that Dial Dass should, if there was any deficiency, 
make good the same. 

From this decree Rewun Persad has appealed to her Majesty 
in Council, and the question is, whether he ought, according to tho 
law prevailing as to Hind& families in the district whero the parties 
lived, to refund to the respondent so much of the estate of Fakir 
Chund as exceeds one-fourth thereof, 

There are certain facts not in contest in this cause, All parties 
agree that the will or deed of Fakir Chund, whichever it may be 
called, is an operative instrument; that one moiety of his estate, 
on tho death of his widow, Mchtaboo, became the property of the 
family of Bhowany Peisad, and that one-fourth of tho property 
belongs to the Appellant, Rewun Persad, through his father, Mudun 
Mohun, who died hefore Mehtaboo, viz, in 1829, Neither is it de- 
nied that the remaining fourth became part of the estate of Koonj 
Behary, who died in 1823, in the same manner as the one-fourth* 
became part of the property of Mudun Mohun, assuming it to have 
vested in either during their lives. t 

Again, it is admitted that, according to the Hindi Law of Sues 
cession, Radha Beeby, tho respondent, became heir to tho divided 
estate of Koonj Behary, he having died without male issue. 

Radha Beeby, the respondent, being entitled to the estate 
generally of Koonj Behary, she is entitled to this one-fourth of the 
property of Fakir Chund, if it is become a part of the estate of 
Koonj Bohary, 
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Tho appellant alleges, and alloges truly, that tho rospondent 
cannot recover from him tho property of which he is in possosston- 
unless shé proves hor title. Sho assorts that sho as hotr is cntilled 
to the wholo, unless there be a special oxceplion, The appellant 
alleges two grounds of “oxception :— 

First —Vhat, Koonj Bohay and Mudun Mohun were two un- 
divided brotheis, and that this sharo of Fakir Chund’s estate was 
undivideds that, by the Iindg law, therefore, the widow cannot 
claim it, though sho bo heir. 

- Secondly.—Lhe appellant alleges thal this proporly never was 
in possession of Koonj Bchary that, by tho Tlindi Law, tho widow, 
though his heir, cannot claim property not in possession of the de- 
coased husband, and that, for this reason, her claim must fail. 

* Now, as to the first grounds of defence, tho law is not disputed, 
Ti"is not denied that a widow cannot olaim an undivided property. 
The decision of this question therefore turus upon a mattor of fact, 
namely, whether Koonj Behary and Mudun Mohun were divided 
brothers or nob, 

Woe think that it may be admitted that the prima facie pro--. 
sumption, where there ate no circumstances to affect it, is that ovory 
Tlindoo family of this class was an undivided family, and, cotise- 
quently this presumption must prevail, unless the circumstances of 


this case lead us to a contrary conclusion, We must, thorofore, con. + 


Bider the circumstances, having, howovor, first directed our attontion 
to some points of Ilindd Law which may havo bearing on the 
conclusion to be drawn from the facts. 

First.—Wo apprehend it to be undisputed that a division may 
he éffected without an instrumont in writing, 


Secondiy.— That a division may be either total or partial, 


Thirdly.—That a separation from commensality daes nob,*ns a 
necessary consequence, effect a division of propetty, or, at least, of 
the whole undivided property. 

Bheckhary Dass died in 1817, and by the instrument of March 
1814, called the will of Fakir Chund, a moiety of his proporty, on 
the death of his widow, is given in theso words :— Lot my brother, 
Bheekhary Dass, aforesaid, and, after the death of my snid brothor his F 
sons, take one-half.” 
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Now, we conceive that Bheekhary Dass, having died in 1817, in 
the life-time of the widow, tho tenant for life, and his sons surviving 
him, this moicty was not a part of‘ his estato, properly speaking, and 
that, therefore, primd facve, it could not be divided as part of the 
estate of Bheekhary Dass, 

The Pundit of the Sudder Adawlut of Calgutta gave in his 


bewusta, The opinion of this Pundit supports the claim of tia, . 


widow whether there had or had not been a division of Bheekhary 
Dass’s estate between his two sons. * 1% 

The decision of Mr. Monckton, the Judge of the Sudder Adaw- 
Iut of Allahabad, before whom the cause first came, js in favor of 
the widow (page 86). 

The true question, then, before us, is whether we are convinced 
by the arguments of the appellant that this decision is eroneous; 
for if not so convinced, it must be affirmed, « 

We think, on a consideration of all the circumstances, that a 
complete division of all the property of Bheekhary Dass which was 
held in coparcenary was agreed upon between the brothers, and we 
think so from a consideration of all these papers, 

So stands the case upon the pleadings, A division is admitted, 
and no particular exception alleged. The objection of Rewun Per- 
shad is not that there was a special exception of the disputed pds 
perty, but that from the nature of the property it was necessarily, 
excepted, 

We do not think that there is any thing in the nature of the 
disputed property which should except it from a general division. 
The testator, after the death of his widow, gives his property to 
his brother, Bheekhary Dass, On his death it becomes divisible into 
two parts, one moiety to the sons of Beckhary Dass, We apprehend , 
that thoy would take as tenants in common—in fact, that they had® 
each of them a vested interest in one-fourth share not to come into 
actual enjoyment till the death of the widow. But hore was no 
contingency, as contended for by the appellant, The only uncer- 
tainty was the period of enjoyment. 

We are inclined, indeed, to the opinion that this property was 
not properly the subject of any division at all, but that the division 
was effected by the decd or will, and that each brother took one- 
fourth as a divided propeity. 

Vot, It 82 
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5 In tho Sudder Adawlut, however, much moro important evi- 
dence was produced, viz, tho proceedings in an action brought by 
Mudun Mohun in 1825. In that suit Mudun Mohn ploaded tho 
division of the paternal estate, and the soparation from his brother 
Koonj Bohary. 

We think that this avorment by Mudua Mohun, and which 
was supported by evidenco is strong proof against Rowan Porshad, | 
who claims through him, that a division aud sopavation hed taken : 
place, : 

And heiein wo agree with Mr. Monckton, that the fact of Re- 
wun Pershad not having specified any cxcoptions to the partition 
being of the whole of the paternal property, is evidence that their 
-Were no exceptions. . 

r 4 We think that, upon a consideration of these premises, we are 

justified in concluding, if such conclusion bo necessary for the deci- 

sion of this case, that a complete division and separation did take 
place between Koonj Behary and Mudun Mohun, 
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It may be well hero to notico another argument ‘which was 
strongly pressed on behalf of tho appellant, It was said that the 
widow, as heir, could not claim any propely of hor husband which 
was not in possession at the time of his death; that tho disputed 

, property was, at that poriod, and for yoars aftorwards, in tho posses- 
ans ion of Mehtaboo, and that, consequontly, Radha Boeby can have 
2 “no clatim to it. 

4 There is not the least reference to it in the opinion of the Pyn- 
} dit of tho Sudder Adawlut of Allahabad, nor in that of the Pundit 
of the Sudder Adawlut of Calentta, vob in the Tudgmont of Mr, + 

» Monckton, in which Mr. Laylor concurred. Wo think that it would 

be impossible, under such cincumstancos, for us to revorso the decree 
of the Court below on that ground. Indeed, this avermont of the 
law is not even one of the grounds of appeal. 
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Wo have no intention whatever to disturb tho doctrine of Hin- ans a 
doo Law thata widow succeoding as heir to her husband, cannot 8 
vecoyer property notin possession of her husband. But we think ‘ 
that it has nat been shown in this case that the disputed property uo 
was not in possession according to the meaning of that term, in ‘ 7 


Hindoo Law, nor that the doctrine applies to a property where the 
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husband had a vested interest undor a will or deod, and the actual 
enjoyment thereof was postponed during the life-time of another, 
We proceed then to determine iia caso, on the assumption that 
there was a completo division between the two brothers, and that 
the law, as to possession by the husband, does not, under the exis- ‘ 
ting circumstances, bar the widow's claim. ‘ of aig ; 
We do not think that this propeity was bequeathed to flie’two 
brothers ag joint tenants. But even if it were, we should inoline to ” 
the opinion that the division extended to it, We thorefoie cotie to ° a 
the conclusion that, either the disputed property was never held in oe, 
joint tenancy, or that if so hold, it was divided, and consequently f a 
we affirm the judgment, on the grounds taken by the Pundits in 
the Sudder Adawlut, and adopted by the two Judges of that Court, 
and it must be affirmed with costs.—Sutheland’s Privy Council 


Judgments, p. 172—S. W. R. Vol. IL p. ¢. pp. 35-40, 


The doctrine of Tlindd law that a widow, succeeding as heir to 
her husband, cannot recover property of which he was not possessed is . d 
inapplicable when the husband has vested interest under a will or tage 


3h 


deed, the actual enjoyment being postponed—Hurro Soondary Pale 
Debea Ohowdhrain v. Rajessury Debea,—H. 0, A. The 3rd of May 
1865, 6. W. Rep, Vol. IJ, p. 821, ths 


Bompay H. ©, A.—The 9th of October 1867, 


PArvart Kom Duonpi-rdm, Appellant, j 
Burré Kom Dmonpr-rdm, Respondent, Var 


D, a Pardesi Windd rosirling at Nasik, died leaving two widows, B and P; B, who was . 
tho fist wife, though nob incontinont, had beon turned out of his house by her huge 
band somo time afte: he manied P by pdé, 

In a suit by B, to recover a moioty of D's estate, P, whilo admitting that she herself 
lind boon lending a life of prostitution since D's death, resisted a partition of his 
ogtate, on bho grounds that, B had sinco D's death cohabited with M, and aubse-« { 
quently mm vied with R 3 both of which allegations B denied. 

Held, that, though, by Tindd Law, incontinonco excluded a widow from succession to 
hor husband's catate, yot if the inheritance were onco vested, it was not Hable to be 
diveatod, untoas hor subsequont incontinonce wore accompanied by degradation ; bub 
thot, hy Act XXT, of 1860, deprivation of caste can no longer be recognised ag work~ 
ing a forfeiture of any right or proporty, or affecting any right of inheritance, 
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Held, however, also that if B, had duly rommaiicd, sho would conse to have any right 
to recover or hold any pait of hor Jato husband's propor ty ; and, ag the Distifot Judge, 
on appeal, had left tho faot of B's 1emariinge unaseer tained, that his dooioa must bo 
roversed, and tho case remanded for a finding on that question, 


Westropp, J.—Vhis is an action by Bhikt against Pérvatt and 
her father, Mén-sing, to recover from them Rs. 2, 892, alleged to be 
the moiety in value of tho estate of Dhondi-ram, deceased. 

The first wife of Dhondi-rém was Bhikt. Subsequently he 
marriod, by pat, PArvati, who was then a widow; and about one 
year and a half afterwards, ho tuned his first wife, Bhiki, out of 
his house, The Judge finds that, duing Dhondi-réim’s life-time, 
Bhiké neither deserted him nor was unchaste. Dhondi-ram died in 
Posh, Shake 1871 (December 1859). ‘he defendant Pérvatt pos- 
sessed horself of his property, movable and immovable, 

Parvati (who, the Judge states, admitted that, sinco Dhondi- 
zdm's death, she has beon living as a prostitute) rosisted a parti+ 
tion of the property, on the ground that, subsequently to the death of 
Dhondi-rém, Bhikad had cohabited with Mirdha valad Naiayan, 
and afterwards married one Ré&im-sing, both of which allegations 
Bhikt denied. 

Where there ave tivo widows, who wore both tho lawful wives of 
a deceased Ilindd, who dies separate and without leaving male issue, 
they succecd to equal moictios of his property, movablo and im. 
movable: Wost and Buhlor, Bk. I, pp. 88, 89, 91; Maytkha, Ch. 
IV, Seo, VIII, pl. 9; 1, W. H. Maonaghton, IL, L. 19; Steelo, p, 48, 
para, 23, and p, 282, para, 72; Dos dom. Bhagobully Raw» y. Rada. 
kisson Mookogec*, Ramta v, Bhigit, Sreo Muttes Mutteo v. Ram- 
conny Dutt]; and see Rindamma v. Venkata-rdonappa § 

But if either widow remaizy after tho death of her husband, 
she can neither recover nor retain a share of hig property, By 
remartingo she forfeits her right to it, This is so by Hindi Law, |] 

If, therefore, Bhika actually married Rém-sing, she must fail in 
this suit, 

_ But as, upon the Judge’s decroe, wo are unable to say whether 
she mairied R&m-sing or merely cohabited with him, it behoves us 
to consider what is the legal result of the incontinence of a Hindi 





* Supplt. to Morton’s Rop, by Montilou, 814, +1 Bom, H. ©. Rep. 66, Post, Dp. 256. 
} Enst’s Notes ; 2 Moi. Dig, PR 80, 81, 82. § 3 Mad. I. 6, Rep, 268, 
I| Steolo, pp. 170, 177 ; West and Buhler, BE, I, pp, 98, 09. 
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widow, who, as we are bound to hold in the present case, continued 
virtuous during her husband’s life-time, and in whom, accordingly, at 
his death, a moiety of his property vested in interest, although she 
has been kept out of possession of it by his other widow, 

By Hindt Law, incontinence excludes a widow from sneces- 
sion to her husband’s estate; Maytikha, Chap, IV, See. VIII, pl. 2, 
4, 8, 9%; Mitékshar& on Inheritance, Chap, II, Sec. i, pl. 19, 29, 
80+; Déya-krama Sangraba, Chap, I, Sec, ii, pl. 38{; 2 W. 
H, Macnaghten 20, 21; Doe dem, Rada-money Raur y. Neel-money 
Dass§ ; 3 Colebrooke’s Dig, 474, 478, 479, 576, paras cccov, coceviii, 
ececix, cccolxxvii, Some of the above quoted writers speak 
of suspicion of incontinence as sufficient to justify her exclusion. 
But the better opinion seems to be that nothing short of actual in- 
fidelity disqualifies: 1 Stia. H. L, 186; 2 Ibid, note by Mr. Ellis, 
p, 271; Steele], a high authority on this side of India, and 
MacnaghtenT speak of adultery or incontinence, and nowhere of 
mere suspicion of those sins, as affecting the widow’s right to suc 
ceed to or hold the property of her husband, If, however, the in- 
heritance be once vested in the widow, it is not, by Hindt Lav, 
liable to be divested, unless her subsequent incontinence be accom. 
panied by “loss of caste, unexpiated by penance and unredeemed 
by atonement ;” 1 Stra, H, L. 186, 168, 164, 244, Mr, Sutherland 
also rests the forfeiture on degradation from caste. Seo his remark 
in 2 Stra, H. L, 269, Appendix. §o too Mr, Colebrooke says: “Nor 
after the property has vested by inheritance, does she forfeit it, un- 
less for loss of oaste, unexpiated by penanco, and unredeemed by 
atonement,” See his remark 2 Stra. H. L, 272, App. Not only 
incontinence after the husband’s death (Steele, p, 41, para. 28,) but 
in many cases, even adultery in his lifetime, may be expiated by 
penance. ** 

There has not been any finding in this oase as to whether Bhika 
had been put out of caste; or, if so, whether she has since, by pen- 
ance, expiated her incontinence, if any. We have, however, arrived. 
at the conclusion, thag modern legislation has rendered those ques- 
tions immaterial, At the first glance at Act XXI of 1830, we had 


* Stokes’ I. L, Be, pp. 84, 86. ‘t Ibid, pp. 482, 486." 4 Ibid, p, 474, 
Supplt. to Morton's Rep. by Montiiou, p. 314, 
ff p. 48, para, 265 pp. 178, 174, para, 19; and a ee Ai nould, J., 1 Bom, H, 0. 
Rep, é I 2 Ww. #H, ‘Macnaghten, 20, 21 
** Bécelo, pp, 80, 40, para, 19; pp, 172, 173, er pmas,, 15, 10. 
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some doubts, arising fiom its preamble, whethor the Act applied to 
the case of a widow dogradod from casto on tho ground of inaonti- 
nence, Butaclosor examination of that onactmont removed the 
doubt. Tho Legislatme did not simply oxtond the Bengal Reg. VII 
of 1882, Sco ix, which is sot forth in the preamble, to tho rest of 
Buitish India; bul, rociting that it would bo bonoficial to extend its 
“principle” throughout British tertitory, onacted that “so much of 
any law or usage, now in force within the torritorios subject to the 
Government of the East India Company, as inflicts on any porson 
forfeitmo of rights or property, or may be held in any way to im- 
pair or affect any right of inheritance, by 1eason of his or her re- 
nowncing, or having been excluded from the communion of any re- 
ligion, or being doprived of caste, shall conse to bo enforced ag law 
in*the Courts of the East India Company, and in the Courts estab- 
lished by Royal Chartor within tho said territories.” Tho Act is not 
limited to renunciation of religion only, but, after providing for that 
case, specially includes doptivation of casto, and is not restricted to 
deprivation of caste on any particular ground. Henco deprivation 
of caste, whether it be for change of religion, or for unexpiated in- 
continence, or any other causo, oan no longer bo recognised as either 
working a forfeitire of any right or property already vested in intor. 
est, or as impairing or affecting any right of inheritance,* 

We havo consulted the Chiof Justice and our other learned bre- 
thren usually sitting at the Appollate Side of the Court, and find 
that they"conour in that view of Acl XXI of 1860, which appears 
to have been the same aa was taken by Sir Lawronca Peal, O. J, in 
Doe dem. Sham-money Dases v. Nemy Churn Dass, a case decided in 
July 1851. ‘The lessor of the plaintiff was a Tlind& widow, who had 
inherited her husband’s property, but had boon deprived of posses- 
gion, and sued to recover it, ‘I'he defenco waa that sho had forfeited 
her right in the property, by reason of her having, since his death, 
led an immoral and unchasto life, Peel, C. J., referring to Act XXJ, 
of 1850, gave a verdict in hor favour, 

We must hold that, although Bhik may have been inconti« 
nent, and may consequently have been expelled from caste, sho 
would not, upon those grounds, be disqualified to obtain a partition 
in her favour of Dhondi-rim’s property, 





* Boe, howover, Post p, 265, 
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Tf, however, she have duly remarried, sho would conse to have 
any right to recover or hold any part of the property of Dhondi-rém. 
Tho Judge having left the fact df remarriage unascertained, wo 
must reverse his decree, and remand the cause for the determination 
of that question. 

Warden, J., concurred. tame a 

Bom, II. G. Rep Vol. LY, p, 25. ee 


Held that incontinence of plaintiff is established, and thé right 
of succession which by Hindtt law she thereby forfeited is not affésted 
by the provisions of Act XXI, of 1850, which refer to the rehufol- +, 
ation of the Hindé religion and not toa case of incontinence.— 
Rayj-koomaree Dassee, v. Golabee Dassee**—Cal.S D. A. Dec, for 
1868, p, 1891. 
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Bombay, H, C.—Zhe 11th of September 1862. 


Rami widow, Applicant. é 
BuAar widow, Caveatria. 


Where 4 IIindt dies intestate leaving no isiue and several widows, the widowa' guecoed 
equally, and are entitled to equal shares in hig estate, and tho ordinmy coursestyoyld 
bo to giant them a joint administration, 

Infidelity in a wifo, or mcontinenco in a widow, in ordo: to constitute a disqualifostion 
to inhoult, must be positively proved, o1 at any rate there must be a reasonably woll- 


grounded suspicion of its having taken place, 
, 


Arnould, J.—This is a question between two widows of a 
deceased Hind as to which of the two has tho right to administer, 
The admitted facts are—(1) That deceased died intestate and child- 
less on 20th January 1862. (2) That Ramié, tho applicant, is the 
elder widow, having been manied to the deceased about shivky 
yours ago; that she loft his house some four or five years ago, and 
did not return to 1b till after his death, (8) That Bhdgi the cavea- 
trix, is the younger widow, having been married to the deceased 
about eight yeas ago, and that she continued from her mairiage to 
live with him till his death, The evidence taken altogether shows 
this:—that till tho second maniage Rami and her husband had 





i 





* This case will bo found in oxtonso nm the Vyavasthd, Darpana, (socond edition). 
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not been on bad terms; that after the second marriago quarrels 
avose; that Ramié left her hyshand’s house secrotly with Rakhmi 
and Sith-rém. It is not proved that she teak her jowels with hor, 
nor that she lived in coneubinage with Sité-réin or any ono else, 

On the othor hand, I think, it is mado out that she lived quietly 
and decently at her father’s house; On the whole I think the evi- 
dence fails to prove adultery in Ramié, fails oven to make out a 
case of suspicion of unchastity, bul docs show misconduct in her os 
a wife in absenting herself from hor husband's roof, without sufficient 
cause (according to Ilind4 manners and feelings), and refusing to 
return at his request. 

Against the other widow nothing whatever is alleged. 

Has either of these two widows an exclusive right to tho pro- 
petty here? According to Sir T. Strange, Vol. I, pp. 186, 187 (ed. 
%f 1880), “when a man has left more widows than ono, and no son 
by any” (which is tho present caso), “sho who was first martied, 
being the ono who is considored to have been marricd from a sense 


” of duty, succceds in the first instanco, the others inhoriting in their 


turn as they survive, entitled in the meantime to be maintained 
by the firat.” But Sir LT. Strange refers, in his notes on this passage 
in his text, to p. 56 of the same volume, whero wo find this: “it is 
the eldor or first widow that succeeds eventually to hor husband as 
heir, maintaining the others, who inhorit in thoir turn on her death, 
0.” ‘Bub note 7 querios tho position, and refors us to the Mayrikha 
a work of great authority on this side of India, At p. 59, para, 19, 
of the Mayzikha (Borradaile’s Ed.*) we find that “oven childless 
wives of tho father are pronounced equal sharers.” And again at 
page 108, para, 9, “The wife if faithful lakes the wealth, but if there 
be more than one they will divide and take equal shaves;” ‘and this 
dochine has been followed by the late Supreme Court in a cage of 
the goods where the Court, after consideration and obtaining answers 
from tho Shdstrés of the Suder Adalat and at Pund, held that “if 
there be more than ono widow, each of thom is ontitled to an equal 
share of the property.” It appoars from those answers that, although 
the author of the Maytikha citos no text in support of his opinion, 
such texts are to be met with in the Vérdenitro-daya, an authority 
of the Benares school, and Macnaghten’s Principles of Hindd Law, 





+t Stoke's Ed. pp, 63 and 86, a 
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a work of authority in Bongal, Ibis also ssid, p, 19 of tho latter 
work (Hd. of 1829), that if there be more than ono widow their 
rights are equal. ‘Tho case in Mortori’s Reports, p. 314, shows that 
this rule was acted upon by the Supremo Comt in Caloutta as early 
as the year 1791; and in Moiloy’s Digest, Vol. I, New Series, Title 
* Hind widows,” p, 180, 8. 15, we find an instance of its being acted 
upon ih the North-Western Provinces in 1850. On theso authorities 
we hold that the widows in this case ave primd facie entitled to equal 
shares of the property, and it remains to be considered whether either 
of them is disentitled by misconduct to a share, at if not, then 
whether we ought to grant administration to thein jointly, or to one 
only, and, if the latter, to which of them, As to the general 
doctrine, that proved infidelity before widowhood disqualifies, and 
proved incontinence after widowhood divests the inheritance, the 
authorities seem to clash ; and as to tho nature of the proof of inconti-- 
nence that disqualifies there is again a discrepancy in the authorities, 
Sir T. Strange, p. 136, after laying down the principle that “an ung 


chaste wife is excluded from the inheritance,” adds “ that nothing ‘ 


short of actual infidelity in this respect disqualifies,” and tho autho- 
rities collected in the Appendix to which he refers support this view. 
In all tho oases wo have been able to consult, the proof of inconti- 
nence or infidelity seems to have been positive, The Maytkha, 
on the other hand, p. 102, lays it down, “ ‘That even a suspicion 
of incontinence ig enough to-reduce a widow's tights to that of 
mere maintenance,” This, as it soems to us, can hardly mean vague 
suspicion ; it must mean a reasonably well-grounded suspicion short 
of actual proof, In this case, for instance, had Ramié gone off with 
Sité-r4m alone, and been proved afterwards to havo been in company 
with him at a distance from her husband’s residence, this would 
probably havo constituted a case of suspicion sufficient to deprive 
hey of inheritance on the authority of the Mayztkha. But the 
proof here falls short of that. It does, however, show such mis- 
conduct as would render us reluctant to confer tho administration 
on hor to the oxclusion of the younger, irreproachable widow, On 
the wholo, we strongly recommend that tho Administrator General 
should be requested to take the administration on himself. If this 
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suggestion is nob acted on, we should bo driven to grant a joint 
administration.*—Bom, H. C. Rep. Vol. 1,-p. 66. 


It appears, thorofore, that « Lindt widow is not bound to reside 
with the relatives of her husband; that the relatives of hor husband 
have no right to compel her to live with thom; and that sho does 
not forfeit her right to properly or maintenance inorely on account 
of her going aud residing with ler family, or leaving her husband’s 
residence from any other caso than unchasto or improper pur. 
poses-—Part of tho Puivy Council Decision in Rajah Perthee 
Singh v. Raj Kooer alias Rani Shib Kooer—B. L, R. Vol. XII, 
page 238, 


« See the Privy Council Decision in Késhfi-ndth Basdk and 

am&néth Bastk versus Tara-sundart Dist and Kamal-mani Dasf, 
upon which the abovo decision is based and which is to bo found in 
the Vyavasthé Durpana (2nd Ed. p. 97) and some other books. 


A Hind& widow does not forfeit hor right to succession by re~ 
moving from the family dwelling house of hor deceased husband. — 
Oma Dabew and others v. Kishen Ifunee Dabea|—Sel. 8. D, A. 
Rep, Vol. VII, p, 270. (New Ba, p. 828.) 


Although tho Shéstres impose on a widow tho duty of living 
with hor decoased husband’s relatives, tho duly has been rogarded 
Spythb British Courts as a moral duly which they will not lend 
their aid to onforco, and of which the non-porformanco doos not 
deprive the widow of her right to inherit —Umiris Kowaree y. Kedar 
Wath Ghose and others, Agra Rep, Vol, IT, p. 182. 








* Nora.—Mr, Justioo Strango, of the High Couit ab Modias, in bis “Manual of Hind, 
Law mrovailing in tho Presidency of Madras” (2nd Jad, para, $26), lays ib down that in 
Southern Indla tho nw is that tho wives aro viowed on an equality, and inherit jointly, 
and cites tho Mitdkshnid, II, i, clause omitted botwoon olausoy five and gix of Cule. 
Drooke's translation, 

+ See the Chaptor on Maintonanes in which tho nbove onsp fa givon i extenao, 

t That part of the main decision of which tha above id an abatract is as follows —~ 
Is tho plamtiff debaried from suing by tho fact of hor having chosou, to reside in the 
fomily of her fathor instend of that of hor hubyand? On thts point the deoision 
of the Privy Council in the case of Kdshi-ndth Basth versus Wara-sundart Dsl and 
another (See page 86 Morton’s Roports,) ia, in tho opinion of the Comé, quito decisive 
as to the right of the plaintiff to sue, 
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: . * . 
One Venkanna Gandu dicd leaving no son but lwo widows—~ 
Krishnamma aud Rindamma, A Yispute having arisen, Krish- 
namme brought a suit against Rindamma and obtained a decree 


dividing equally between them the lands of the deceased husband, , 


Krishnamnna took possession of her moiety and held the same till 
her doath when Rindamma took possession. 

In a suit by the sons of the deceased daughter of Krishnanima 
against Rindamma, for the share formerly held by Kvishnamma :— 


Held, that they were not entitled in preference to the surviving 
widow, They may have a good title as next heirs of the husband 
upon the death of the defendant, the surviving widow.—Rindamma 
v. Venkata-ramappa and four others—Mad H.C. R, Vol. III, 


page 268, 


One of the tio widows who had suecceded to their late hus<* 


band’s lauded property in separate possession, made over her share, 
by a deed of gift, to her husband's illegitimate son, who, on her 
death, sued the surviving widow for the share of the donor. Held 
that he had no claim as the widow had no power to alienate the, pro- 
porty, except for the performance of funeral rites, or for her own 


subsistence,—Gunput Singh v. Mussummat Ranee Chula 


N. W, Decis. Vol. V, p. 202—Morl, Dig. N. 8. Vol. I, p. 180, “+s 


A accond widow succeeds to the inheritance on the déath of the 
first~Svee Vulsavoy Jugga-nadha Rauee v. Sree Vutsavoy Boochee 
Seetiah.—Caso 5 of 1824, Mad, Dec, Vol. I, p. 4538—Morl, Dig, 
Vol. I, p, 818. 


If a Hind& die without issue, leaving two widows, they take his 
whole estate for life; and on the death of one, the whole survives 
to the other, upon whose death it goes to the collateral heirs of the 
husband.—Sreemutee Brojessury Dossee ¥. Ran-cony Dutt and 
anothor,—ast’s Notes, Caso 54, 
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Widow's Powers over her Inherited Property, 
Privy Councin.—Zhe 21st of December 1861, 


Present: 


Lord Justice Knight Brnco, Lord Justice Turner, 
Six J. 'L, Coleridgo, Sir L. Peel, and Sir J. W. Colvilo, 


On Appeal from the Sudder Dewanny Adawlut at Madvas, 


Tum Coniecron oF MASULIPATAM, 
VErEUS 
CavaLy Vunoarra Nararara* 


Under tho Hind4 Law a widow, though she taked aa hotv, takes a apeaial and quolifledt 
estate, If thore bo collatoral hoha of hor husband, sho cannot, of hor own will, 
vi, alienate the property oxeept for spocjal proses. Vor religions or chmitablo pur 
poses, or those which nro supposod to oonduce fo tho spiritual welfare of her husband, 
sho has a larger powor of disposition than that which sho possoxses for puoly wouldly 
pm poses, To support an alionation for tho lnat, sho must show nooossity. Tho ro 
atiictions on her power of allonation ayo inseparable from hor estate, and jndepencont 
of the existones of hoits capablo of taking on hor oath, If for want of hoits, the 
propaity, ao far og it has not buen lowfully disposcd of by hoy pnssoa to the Crown, 
tho Crown has tho ame powor of protecting its interest ag an hoir by imponohing 
any injurious olionation by tha widow, 

Whoro au opinion, apparoutly discordant from works of ourent and oytablishod autho: 
rity Js delivorod by Pundits, tt must nol be takon on their authority to bo a correct 
oxposition of tho law. ‘hoy should bo quostioned furthor ns to authoritios, uango, 
and gondrally 1o¢eived opinions, 

Tho nots of a Govornmont offteor bind the Govanmont only when ho fe noting in tho 
Alschargo of a cortain Auby within to limils of his authority, or, ff he exceed that 
authority, whon tho Governmant, in fact ov in lew, dirostly, or by impliontion, sntifies 
the excoas, 

‘The onus is on thoxe who claim under an alionation fiom a Hindi widow to show that 
tho transaction was within hor limited powors, 


This cause has como before their Lordships on appoal for the 
second timo, They regret to find that thoy ave still without tho 
means of satisfactorily dotormining the long litigation betwoon the 
parties, 

‘The zomindary, which is the subject of the suit, was claimed by 
the appollant on behalf of the Government of Madras, as an oschant 


* This caso is considered to be the lending oage on the aubject of a widow's auccesaion 
and power pyer hor inherited propaty, Vide Norton's Loading Casoa, pmb LI, p, 618, 
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to which the Crown becamo entitled on the death of the widow of 
the last male zomindar, of whom there wore no heirs in remainder 
to the widow; and he claimed to have it free, and discharged from 
allincumbrances with which it had been charged by tho widow 
during her enjoyment of it, 

The respondent disputed the right of the Crown to take the 
particular property by escheat in any circumstances; and jnsisted 
that, even if that right existed, he had a title to the zemindary para« 
mount to that of the Crown by virtue of a razce-nameah executed in 
his favor by the widow in her life-time. Ilis case as to this was, 
that his father had made advances to the widow for some of the 
purposes which, under the Hindoo Law, justify the alienation by a 
widow of immovable property inherited from her husband, and 
had obtained a decree for tho amount of tho debt; that after his 
father’s death he had taken out execution on that decrec, and that 
to stay his execution the 1azee-namab had beon executed. Ho fur- 
ther contended that this had been done with the sanction and under 
the advice of the then Collector of the District, and that tho Govern- 
ment \vas estopped from disputing the transaction, if it could other- 
wise have done so, by the conduct of its officer. 

’ The razee-namah was in the nature of an agroemént for the pays 
ment of the judgment-debt by instalments, with stipulations that 
if dofault were made in tho payment of any instalment, tho whole 
stim should become due, and that the judgment-creditor should be 
put into possession of twelve out of the fourteen villages comprising 
the zeminday (which were to be impledged to him) and should, on 
her death, take possession of the two other villages, and hold the 
whole zomindary ag his absolute estate. No instalment was paid by 
the widow, nor yet was possession taken under the razee-namals‘ in 
her life-time, The respondent, however, alloged that it was by rea~ 
son of an order of the Sudder Court, suspending the execution of 
the razee-namah, in consequence of proceedings in another suit, that 
he failed to got possession, ' 

It follows from this statement that the questions to be detor- 
mined in the causo wore, whether the Crown had any title by escheat 
to the lands; and, if so, whether that title had been defeated, either 
absolutely or to the extent of any subsisting charge, by the acts of 
tho widow in her life-time. ‘Tho latter question involved tho consi- 
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deration; of the powors of a ITindoo female taking her lhuaband’s os. 
tate by inheritance, and whether the transaction relied upon by tho 
respondent was an act dono bond fide in the oxercise of her powers, 
or a mete colorable contiivanco for transforiing the property to the 
respondent in spite of her disabilities. 

In the judgment of the Sudder Adawlut, whieh was tho subject 
of the fist appeal, the Court has dealt with the first of these ques- 
tions only, It held that the proporly having bolongod to a Brahmi- 
nical family, the Crown had no sight to take it by escheat, though 
on the cloarest failure of heirs: and therofore dismissed the suit on 
that ground, without adjudicating upon the other questions raisod 
in it, 

Upon the appeal, however, the whole case was, moro or less, 
fully argued, ‘Their Lordships camo to the conclusion that the 
judgment of the Sudder Adawlut was crroncons; that tho Crown 
was cutitled to take the property of a Brahmin ag of any othor 
Hindt subject, dying without heirs.* : 

The case went back to Madias, and was ro-heard by the Sudder 
Adawlut there, In the judgment pronouncod on tho 22nd of Octo-« 
Der 1860, the Judges stated that—Admitting the right of the Grown 
to take by eschoat property of which the last ownor died without 
heirs, they held that wheve thero had beon an assignmont by that 
owner though a female, the Crown could not tako tho place of an 
heir to challenge her power to make that assignmont. ‘They, thore- 
fore, decided that the suit, having been brought upon tho erroneous 
assumption that the Crown had the power to challenge and defeat 
the act of the last incumbent, should be dismissed. 

‘They next decided that, even if tho Crown had tho 1ight con- 
tended for, it was estopped from asserting it by the acts of the Col- 
lector, and the sanction given by him to the razoo-namah of 1841, 

They, lastly, decided that, even if the Crown could now challongo 
the alionation in question, Lhe plaint had not been proporly framed 
for that purpose. 

Itis with the appeal against this judgment that their Lord- 
ships have now to deal, ‘ 





* This decision of tho Privy Council will bo found in the Seation trenting of 
Racheat to the Ruling power, 
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The first conclusion of the Sudder Adawlut, howover, involves 
a question of substance—an important question of Law; and if their 
Lordships were satisfied that it was well-founded, they would be dis- 
posed to prevent its being met by the objection, in some degreo fo- 
mal, of its inconsistency with the order of Her Majesty, by taking 
measures to procure the variation of that order. hey, therefore, 
proceed to considei—jir'st, whether the conclusion is, in fact, comect, 

Tt was justly observed in the couse of the argument, with 
reference to those authorities which speak of the widow's interest 
ag a life-estate; that gieat confusion arises fom applying analogies 
derived from the English Law of real propeity to the Hindé Law 
of inheiitance; and that, when so applied, the terms by which we 
describe estates in land under the English Law are moro likely to 
mislead than to direct the judgment might, It may, however, be 
doubted whether the argument, on behalf of the respondents, docs 
not really require some such yocess of reasbning to support it, the 
Hindi, widow, it was urged, has an estate of inheritance, not a life- 
estate; the oijginal estate, it is said, devolves on her in a course of 
succession derived from the husband, who had in him an estate of 
inheritance whioh sho takes as heir, Yet, what is this, in effect, but 
to apply the English Law regulating the descent of lands in feo 
simple from ancestor to heir % 

It is clear that, under the Hindi Law, the widow, though she 
takes as heir, takes 9 special and qualified estate. It is » qualified 
proprietorship, and it is only by tho principles of the Hind Law 
that the extent and natwe of the qualification can be deteamined, 


It is admitted, on all hands, that if there be collateral heirs of 
the husband, the widow cannot, of her own will, alien the property 
except for special purposes. For religious or charitable purposes, 
or those which aro supposed to conduce to the spiritual welfare of 
her husband she has a laiger power‘of disposition than that which 
she possesses for purely woidly purposes. To support an alienation 
for the last she must show necessity. On tho other hand, it may be 
taken ag established that an alienation by her, which would not 
otherwise be legitimate, may become so if made with the consent 


-of hor husband's kindred. But it surely is not the necessary or logi~ 


cal consequonce of this latter proposition that in the absence of 
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collateral heiis to the husband, or on thoir failure, the fettor on the 
widow's power of alionation altogether drops, 

Nor doos ib appear to thoir Lordships that tho construction of 
Tiindé Law, which is now contended for, can bo put upon the prin- 
ciple of cessante ratione cessut et ipsc lea, It is not merely for the 
protection of tho material interests of her husband’s tolations that 
the fetter on the widow's powor is imposed. Numberless authorities, 
from Menu downwards, may bo cited to that, according to tho prin- 
ciples of Iindé Law, the proper state of ovory woman is one of 
tutelage; that they always require protection and aro never fib for 
independence, Sir Thomas Strango (Seo “Strange on Hindt Law”, 
Vol. I, pago 242,) cites the authority of Monu for tho proposition 
that, if a woman have no other controller or protector, the king 
should control or protect her, Again all tho authorities concur in 
showing that, according to tho principles of Lindd Law, the life of 
a widow is to be oue of ascetic privation (2, “ Colobrooke’s Digest,” 
451), ‘lence, probably it gave her a power of disposition for reli- 
gious, which it doniod to her for other, purposes, ‘Choso principles 
do not seem to be consistent with the doctrine that, on the failure 
of heits, a widow becomes completely cmanciputed; perfectly un- 
controlled in tho disposal of her property ; and free to squander hor 
inhovitod wealth for the purposes of selfish enjoyment, 

Thoir Lordships cannot bul think that, if the consequences of 
the failure of hoirs of the husband were such as thoy aro now argued 
toy") , there would bo some decision on a caso go likoly to have hap« 
pened) bofore, or, at all events, that thoro would be somo traco of 
so stéutling an exception to tho gonoral rulo of Lfindd Law touching 
fomales taking by succossion the proporty of males, in tho ancient 
textywriters aud commentators. The proposition, however, rests up- 
on the argument founded on the nature of the Tlindt female’s estate 
as an estate of inheritance; upon a passago from a modorn treatiso 
by Mr, Strange, for which no authority is cited ; and upon the opini- 
on of tho pundits, Tho fist, for the voasons already givon, their 
Lordships consider unsatisfactory, ‘Tho second cannot he treated ag 
more than an opinion, though an opinion deserving of respect and 
attention, Upon the last, their Lordships can but repeat an observa- 
tion made by thom in a late case, to the following affect :—“ Whera an 
opinion apparently discordant from works of current and established 
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authority, is delivered by pundits, ib must not bo taken on their 
authority to be a correct exposition of the Jaw. They should be 
questioned further as to authorities, usage, and genorally received 
opinions, Such an enquiry might produce a conviction that the 
pundits on a new case delivered rather their own notions of expedi- 
ent law, as law, than delivered it on the force of the opinions of any 
writers or authoritative expounders of the Hindt Law.” 

Their Lordships are of opinion that the restrictions on a Hindoo 
widow’s power of alienation are inseparable from her estate and that 
their existence dees not depend on that of heirs capable of taking on 
her death, It follows that if, fer want of heiss, the right to the pro- 
perty, so far as it has not been lawfully disposed of by her, passes to 
the Crown, the Chown must have the same power which an heir would 
have of protecting its interests by impeaching any unauthorized alie- 
nation by the widow. 

Their Lordships, therefore, dissent from the first ground on which, 
by the judgment under appeal, the Sudder Adawlut has “dismissed 
the appellant's suit, 

The next consideration is, whether thé Sudder Adawlut was 
right in holding that the Crown is estopped by the act of the former 
Collector, Mr. Grant, from disputing the title asseited by the respons 
dont under the razeo-namab, In their Lordship’s opinion, the pritt® 
ciples of estoppel do not support this contention, On every reason- 
able presumption the facts relating to the creation of tho original 
debt were known to the respondent, or to the original plaintiff in the 
suit whose judgment he was enforcing, ‘Lhe Collector would have 
no necessary knowledge on the subject, nor is he pfoved to have had 
actual knowledge. Ilis advice to the widow to the effect that unless 
she made an arrangement with the creditor, the estate (which, the 
sale being an execution-sale, must be taken to mean her right, title, 
and interest in the estate) would be sold, is not a statement at vari- 
ance with the true state of things. The razee-namalh into which she 
entered, might, for aught that appeared, be satisfied by payment of the 
instalments in her life-time. Again, the acts of a Government offi- 
cor bind the Government only when he is acting in the discharge of 
a dortain duty within the limits of his authority, or, if he exdeed 
that authority, which the Government, in fact, or in law, directly, or 
by implication, ratifies the excess, Thé Collector in tliis case had 
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certainly no authority to waiva the rights to which Goverament 
might become entitled by the eschoat; nor wore his acts, when faily 
viewed, caloulated to give rise to tho supposition that he had such 
an authority. 

Their Lordships have aheady indicated their opinion that is is 
too late to assert, if it could ever havo been successfully asserted, that 
itis not open to the appellant on these pleadings to question the 
validity of tho widow's alienation against the Crown. ‘Lho reasoning 
of the Suddor Adawlut on this point seems to their Lordships to in- 
yolye some misconception of the offect of the decree under which the 
respondent claims, As regards the appellant, that decree is res inter 
alias aote. He is, therefore, in a very different position from one 

“ywho, coming into Court to get rid of a deoree binding upon him, has 
to allege and prove that it was fraudulently or collusively obtained, 
or js open to some other definite objection. 

Again, though particular ciicumstances may shift, the burthen 
of proof, the general rule certainly is, that it lies upon those who 
claim under an alienation fiom a Tindt female to show that the 
transaction was within her limited powers, 

heir Lordships continue to think that the evidence before 
them is not such as to admit of a satisfactory decision of the ques- 
tion whether the razee-namah does to any, aud what, extent, consti 
tute a charge on the zemindary as against the Crown, and that there 
fought’to be a futher tiial of that issue, Under tho former order 

“6 Her Majesty, the Sudder Adawlut should have given to each 
party, if so disposed, an opportunity of adducing farther evidence, 
It does not appear to have done this, but to have acted on its own 
impression that no further evidence was necessary. Such at least 
is their Lordships’ understanding of the preliminary statements in 
the judgment under appeal. 

Tn these ciicumstances thei Lordships propose humbly to re- 
commend to Ter Majesty that the present pppoal be allowed ; that 
it be declared that the Crown, taking by escheat, the same right to 
impeach the alionation by the widow which the next heirs of the 
husband (if such there had been,) would have had, and are not estop- 
ped from asserting that right by the acts of the Collector in 1848; 
that the Crown is not bound by the decree, and that the widow was 
not entitled to alienate without the consent of the Crown, except 
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in go far as she could haye alienated withay. t cgonsent. 


next. heirs, of the husband, if such there hac heer, but 
respondent is, at all events, entitled to a charge upon the, 98 
to be paid and satisfied thereout, the full amount of all such of 19 
advances, if any, made by the respondent's father to the widaw ag 
were made for purposes for which according to the Hindd Lay, gho 
would have been entitled to alienate the estate, as against the next, 
heirs of her husband, if such there had been, in so far as she had 
not other estate of her husband to answer such purposes, and that “ 
the cause be remitted to the Sudder Adawlut to enquire whether, 
having regard to the declaiations aforesaid, the right of the Crown 
was absolutely defeated by the razee-namah, and, if not, to enquire 
what advances, if any, were made by the Respondent's father to the 
widow, and whether all, or any, and which, of such advances, and 
to what amount, were made for purposes for which, according to tho 
Hindt Law, the widow would have been entitled to alienate the 
estate as against the next heis of her husband, if such there had 
been, and whether the widow had, when such advances were respec- 
tively made, other estates of her husband sufficient to answer such 
purposes, and the parties spectively are to be at liberty to eign 
further evidence touching the matters aforesaid, or any of, then 

they may be advised, and the Sudder Court is to proceed in’ 

cause according to the result of the said enqniries,—Mooro’s Todlan 
Appeals, Vol, VITI, p. 629. Sutherland’s P. C. Judgments, p. 476, 


The widow of a Hind dying without any known heits may 
convey absolutely his estate as against all but the King.—Doe dem. 
Shab-nauth Roy v. Bunsook Buzzary. East's Notes. Case 78i—~ { 
Morl. Dig. Vol. [, p, 288. te 





A. Hindti widow cannot alienate movable or immovable pro- 
perties acquired by her out of the funds derived from the income of 
her husband’s estate, Such properties descend to the heirs of the 
husband and not of the widow, Where, however, a widow held un- 
der a deed which conveyed the property to her to enjoy for her life- 
time, and to incur all needful expenses, held that she was entitled to 
invest sums out of the income for the benefit of her daughter 
and grand-daughter in the purchase of immovable property for 
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their maintenance.—Chowdry Bhola-nauth Thakoor v. Musswmmas 
Bhughutt Deyt; Mussummat Bhugubult Deyt v, Chowdry Bhola- 
nath Thakoor.—B, L. BR. Vol. VIT, p. 98; and & W. R. Vol. XV, O, 
R. p. 68. 


A widow is nob competent to alienate proporty which she has 
purchased with the funds derived from hor hnsband’s ostate after 
hig death, aud purchases with such funda would nok belong to the 
widows otherwise than the Jands from which tho money aiose belong- 
ed to them——Wihal Khan aud othors v. Zur Churn Laul, Agia. 

~ Rep, Vol. I, A. G. p. 219, 


A Ilindé widow has no power to alienate part of the ancestrak 
roperty to the injury of tho reversionas. Munkya Lall Rooa y 
Sheo Nath Dey and another.—S. D. A. Rep, for 1859, page 1186, 


Carqurra S, D. A—December 2nd, 1819. 


THAN Sing and Manaszrr Siva, Appellant, 
VETSUS 
Mussumaar JuETOo, Respondent. 


Agooding to tho THidoo law, as omrent in Agra, o childless widow, aftor hoy husbands, 
death, will aucoood to the moioty of a villago giantod to him and hia brother by the 
Rajah of the country, on a ront-froo tonmo ; partition boing presumed, Sho has only 

PT Nile interest theroly, aud caunot aljqnate ah Aftor hor death it will go to hor huge 

bends hetrs, 


The s reapondont Coriginally plaintiff) instituted this action in 
the Zid Court of Agra, on tho 20th of April 1814, to recover from 
adja Ram, Bishen Doss, ‘han Sing and Mahajoet, brothers of her 
decetse) husband, a moiety of tho villago of Nowgawah, situate in 
postion Sonk (formerly attached to pergunna Sonsa), held rent-free 
UNfer a sunnud granted by Madhoo Rao Narain Scindia, She stated 
im her plaint, that tho village in quostion was granted on a rent-free 
tenure to her husband, Binteo Ram, and his brother Bishen Dass, by 
Madhoo Rao Narain Scindia, under a maafee sunniud, in the year 
1204, F.S., (A. D. 1796-97) in their joint names; and that Bintee 
Ram had possession thereof till it was attached hy the officers of the 
Mahjatte Government in the year 1856, Sumbut eva (1206-7, I, 8.), 
that, he died in the following year, and the village remained 


t 


Onar.m"] WIDOW's svecudeion, bo. 88° 


under attachment tillshe, having’supplied ‘Bisheu' Daas with 9 
for his expenses, sent him to General Pérron, the amit’ “abies “t 
part of the country under tlhe Mahratta Government, who samavete * a 
the attachment in the year 1860 of the Sumbué era (1210-11, F.8.)," 
and delivered the village to them, on the same rent-fice tenure: 
that she reasived a moiety of the profits thereof for the years 1861 

and 1862, Swmbut era, (1211-12, and 1212-18, F, S.), that the des 
fendants had unjustly dispossessed her, and iefused to pay her the 
share of the profits, to which she was entitled in 1ight of her decoaseld 
husband, she therefore instituted the present action, a 


Ludja Ram, the elder brother of the plaintiff's husband, did 
not appear ta defend the suit. It appeared fiom the proceedings, 
that he had separated from the family dying the life-time of his 
father, and a letter fiom him to the plaintiff was filed, wherein he 
acknowledged that the claim of the plaintiff was just. 


Bishen Dass and Than Sing denied the right of the plaintiff 
to any share in the village. hey admitted that the sunnud was 
granted in the joint names of Bintee Ram and Bishen Dass, but 
stated that the former never had possession thereof, he having exe~ 
euted a deed, whereby he relinquished the village to Than Sing, 
the Poojaree, or officiating priest, of the idol Sree Ram ‘Chund Joo; 
for the expences of the worship, &c., that the plaintiff had never 
received any part of thé produce, and that when the village was 
attached by Geueral Perron, Bishen Dass, without any pecuniary 
aid from the plaintiff, got the attachment removed, 


Mahajeot resisted the claim on the same grounds, but denied 
the logality of the transfer of the village to Than Sing, Poojaree, 
and claimed to share therein as a joint family estate. 


After perusing the pleadings and documents filed by the parties, 
and heming the evidence of the witnesses, the Zillah Judge ob- 
served, that though the plaintiff had not proved that she ever had 
actual seizin of the village, she had established the fact of her 
having received pat of the profits thereof, for the years 1861 and 
1862, Sumbut eva: he rejected the deed of transfer filed by 
Than Sing, as irrogular in ils execution, and nob supported by ere~ 
dible evidence. "> 
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He considered the point at issue to be the right of the plaintiff 
to the property of her husband, under the Hindt law; to ascertain 
which, he put the following questions to the pundit of ,his Court, 

One of five brothers, after the death of his father, obtaing a 
grant of a village under a maafec sunnud in his own name and 
the name of one of his brothers, Ia dios, leaving four brothers and 
a widow. An answer, therefore, to tho following questions is requir. 
ed; Ist, can all the brothers, or only those whose namog are onterad 
in the sunanud, claim the villago? 2nd. Is the widow entitled to 
her husband’s shave, or is her right barred by the fact of hor being 
childless ? 

The answers of the pundit wore in the following torms: Jat, If 
& person, without aid of property left by his father, acquire real pro- 
perty, this property so acquired belongs solely to him, and not to his 
brothers, If any other co-operated with him in acquiring it, their 
shares are equal, 2nd, If the acquirer of real property die childless, 
even though he wore at the time in family partnership with hig bro- 
thers, his property will go to his widow, and ‘not to his brothers, 
The widow cannot, however, alionate it by gift or sale: she will en. 
joy possession thereof during her lifetime, and after her death, it 
will go to her husband’s heirs, ‘Che authorities for these answers are 
Munoo and Ydjnyavalkya, 

The defendants donied the oorreotness of the law, as laid down 
in these answers, and filed opinions (Vyavasthds) dolivered by certain 
pindits:in the city of Agra, 

They prayed, therefore, that answers to the questions put to the 
law officer of the Zillah Court might bo obtained from the law officer 
of the Provincial Court, In compliance with their prayer the ques. 
tions were sent to the Provincial Court, by whom they were submit. 
ted to their pundit, Mis answers were as follow: Ist, If one or two 
persons acquire property by their own exertions, without aid from the 
family property, other brothers, though in family partnership, do 
not participate with them. If the property be acquired with aid 
from the family funds, the acquirer will take twa shares, and the 
other brothers in equal proportions, 

On consideration of the circumstances of the case, and the 
opinions of the pundits of the Zillah and Provincial Qourts, the 
Zillah Judge was of opinion, that the plaintiff's claim was clear and 
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unobjectionable, and that no ciroumstances appeared to bar it. He 
therefore passed a judgment in her favour, on the 80th of Septem- 
ber 1814, awarding to her possession of a moiety of the village in 
question, aud making the costs payable by Bishen Dass and Than 
Sing. 

‘These persons appealed from this decision to the Provincial Gourt. 

The Fourth Judge of the Provincial Court considered the-right 
of the respondent clearly established. He observed that it was 


‘proved that the respondent had received part of the profits of the 


village, as stated in her plaint; he rejectd the deed of transfer as 
improbable, He, therefore, passed a decree on the 5th of Septem- 
ber 1815, confirming the Zillah decree and dismissing the appeal 
with costs payable by the appellants. 

Than Sing and Mahajeot being dissatisfied with this decision, 
presented a petition to the Sudder Dewanny Adawlut accompanied 
by copies of the decrees passed by the lower Crourts, and of the 
Vyavasthds of the pundits of those Courts, and of the Fess 
filed by them in the Zillah Court, 4 

Previously to deciding the case, the Court ordered that tis 
magfee sunnud should be submitted to their pundits, with instrue- 
tions to answer the following questions, and state the law thereon, 
according to the Mitékshard as received in the district of Agia. 

In this swnnud, which is a maafee sunnud for a village, the 
names of Bintee Ram, the husband of the respondent, and Bishen 
Dass, his own brother, are entered; and it purports to grant the 
village to them and their heirs in perpetuity. Under the deed, 
both brothers had possession, and Bintee Ram dying, leaves the 
respondent his widow: under these circumstances, it is asked, 
whether a moiety of the village is the right of the respondent, 
during her life-time, or of Bishon Dass 7 and if Bishen Dass be en- 
titled thereto, whether the respondent can claim from him food and 
raiment? 

Their answer was in the following terms :— 

If two brothers, Bramins, to whom the Rujah of the country 
has given a village as charity, and in order to perpetuate the gift, 
has granted a sunnud, have, under that ewanud, had possession of 
the village in equal shares, and one of them die childless, leaving 
a widow,’ that moiety of the village, of which he had possession, 
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will go to bis widow, and not to his hother, For, fiom tho circum. 
stance of the two brothors having had possession cach of a moiety af 
the village, a partition is prosumed: and of the property, which falla 
to a husband on a partition, his widow is the first hair. Under the 
terms of the sunnud, the hoirs of tho donee will take the property, 
It is not customary to enter tho names of females in such doctiments, 
men’s names only being inserted. If tho heira generally aro not 
meant, then the father and brothers cannot take; this would be 
contrary to the shaster, and the custom of the country. ‘Chis Vyas 
vasthaé is agreeablo to the Mitdkshaaé and othor law tracts current 
jn Agra. 

Authorities —Ist, P@nyavalhya, cited tn tho Mitékshard’ and 
other tracts, “fhe property of a person who has no great-grandson 
(meaning neither son, grandson, nor groat-grandson in the mala 
line ) will go to his wife; if he have no wifo, his daughter, and in 
default of a daughter, daughter's songs, Ge, will succeed thereto.” 
Qnd, Mitéksharé, “If a porson, who hag possossion of divided pros 
perrty, and has not again joined his brothers, dio, and leave ne 
son, or grandson, his wife will take his proporty.” 

The Court (present J. Fendall and S. I, Goad ) on consider- 
ing this opinion, and tho wholo of tho proceedings held in tho cage, 
saw no reason for alioring the decisions of tho Zillah and Provins 
cial Courts, ‘Chey thorefore passed a final judgmont, on the Qnd off 
December 1819, in favour of tho rospandont, awarding to her pos. 
sossion of a moicty of the villaga duing hot lifo-timo, and declare 
ing that she was not authorized to alionato it, and that on her doath, 
the heirs of her decersod husband should succeed thereto, The 
costs were made payablo by the appellants,—Sol, 8. D, A. Rep, 
Vol. IU, p, $20. ( Now Ed. p, 411). 
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In Tithoot, a widow succeeding to her husband's ostate has 
power to consume, or give, or soll, in her life-time, the movables, 
but has no power over tho immovables beyond a moderate or legal 
enjoyment of them.—Sree-naraen Rat v, Bhya Tha, (17th July 1812. 
Sel. 8. D. A. Rep, Vol. II, p. 28.) Citod in East’s Notes, Caso 124, 
Vide Mol. Dig, Vol, I, p. 312. 
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Those parts of the main decision of which the above is an abs- 
tract are as follow :—~ 

The pundits of the Sudder Dewanny Adawlut were subsequont- 
ly consulted (by the Suder Court) on the legal competency pf Ranee 
Indrawuttee, to make a donation of the estate, movable and immoy- 
able, which devolved to her on the death of her husband, of the profita. 
of that estate during her possession, and of any landed property Pw, 
chased by her out of such: profits: and it appeared, from the opiniong, 
which they delivered, that the widow was not competent to make a 
donation of any landed property, without the express consenf in,, 
writing of her husband’s heirs and relations; but that she might , 
make a gift without their consent of movable property, of every 
description, excepting slaves ; but that in all gifts it is made a condi- 
tion, that half the husband's property be reserved for the due perfor- 
mance of his periodical obsequies. 

The respondent having referred to an opinion of Jaga-ndtha, 
(the compiler of the Digest of Iind@ law,) in which it is declared, 
that the gift by a widow, of the immovable property left by her 
husband, though immoral and blamtable, is uot invalid; the pundits 
of the Sudder Dewanny Adawlut were called on to state, whether 
this opinion was supported by any and what books of the Mithila, 
Bengal, or Benares school. From the answer of the pundits, as well 
as from a variety of Vyawasthds, in other cases, it appeared that the 
gift of her husband’s immovable property by a widow, without consent 
of heitg, or unless for special reasons set forth in the Shasters, was not 
only blamablo, but invalid. The uniform decision of the Court, in 
other cases, had likewise disallowed such power of transfer by the 
widow. 

The Oourt observed, that under the donation of the Raneo (if 
established), as alleged by Bhya Jha, and sworn to by his witnesses, 
Bhya Jha would be entitled to the whole of the personal property 
left by the Ranee, provided it did not amount to more than a moiety 
of the whole estate. The Court accordingly (present J. H, Haning~ 
ton and J, Stuart), affirmed the decision of the Provincial Court,.— 
Sol. 5, D, A. Rep. Vol. IT, p, 28. (New Ed. p. 29), See post pp. 281, 282, 


By the (Hindd) law as current in the South, a widow, in 4 di- 
vided Hind family, has no power to alienate the immovable 
Vor, II, 85 
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property inherited by her from her husband, oxcept a small portion 
theroof for religious purposes; but sho has absoluto authority over 
the personal or movable proporty inherited by her from her hus. 
band to consume or dispose of it at hor ploasure.—Gopaula Putter 
and another v. Narrain Putter and others.—28th of Septembor 
1850, Mad. S. A. Dec. p. 74—-Morl, Dig. N.S. p. 180. 


Seo also Coopa asyer v. Sashappier—Mad, 8, R. Deo. for 1868, 
page 220.—Norton’s Lending Cases, Part IT, p, 648, 


By tho (Ilindt) Jaw as current in tho South, a widow of a di- 
vided brother takes a life interest in the immovable property of her 
deceased husband; but she cannot dispose of it,—except with the 
consent of his heirs, or fiom prossing want to perform his funeral 
ceremonies, But she may dispose of his movable property.—Rama- 
Sushion v, Akyu-landummal. 22nd of Novembor 1849.—Mad, 8. A. 
Dee. p. 115.—Morl. Dig, N.S. p, 180, 


Bompay H, C.—Phe 21st of September 1868. 


Bromsarn Buaavdén, Appellant, 
Bar Vaxsumt, Respondent. 


A Hindi widow's right to ationate movabla property inherited from lot husband, 
a {githgut the consont of his hols, is absolute, 
wi h robpoot to immovable property inhorited fvoni hor husband, a Hinda widow ts 
Uttle moro ‘than a tonant for lifo, and trusteo for tho holts of hor husband, aud sho 
3a rostilotod from ollennting it by hor solo indopendont nat, untoss for ocean y 
aubsistonoo, or for purposos bonoficial to the docengod. 


The appellant, plaintiff’ below, sucd in tho Court of the Munsif 
of Jambdsar, in the Broach District, to recover cortain property, 
real and personal, in the possession of defendant, belonging origi- 
nally to ono Uké, the brothor of tho defendant, claiming under a 
deed of gift made to him after Uké's death by his widow, Prom, who 
was thon seised of the proporty. 

Tho appeal was argued before Forbes, Enskino, and Wesb- 
vopp, J.J. 

Forbes, J—Delivored judgment:—In this caso wo find that 
the widow, Prem, has sought to tiansfor by a deod of gift the whole 
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of the real and personal estate of her husband to the plaintiff * 
Bechar, without the consextt of her husband’s heirs, and that the 
claim of Bochar founded on this deed of .gift is resisted by Lakshm{, 
the sistor of Prem’s deceased husband, on the ground that Prem 
excoedod her powers in so transferring hor husband’s estate, 

We are of opinion that the Iindé law existing on thig ade 
of India gives a widow absolute power over tha movable ptopeity 
of her deceased husband which has been inherited by her,, but Mo 
power to alienate immovable property except under special cir oui 
stances. We, therefore, reverse the decree of the Lower Court ? 
ag regards the movable property, and order that Bechar recovér 
from Lakshmi the movable property claimed. Decree amended,— 
Bom. JI. 0. Rep. Vol. 1, p. 56. 

A widow in Western India has only a particular estate for life 
in the immovable sepaato property of her husband.—Bom. H. ©, 
Rep. Vol, II, p. 11, 


A Dind& widow succeeding to the immovable property of her 
deceased husband, and also claiming as heir to her only daughter, 
who died after her father, childless and unmarried, is only entitled 
during her life to a widow's estate. The doctrine laid down in the 
Division Court that ancestral proporty after partition can be disposed 
of by Will in the same way as self-acquired property, disapproved of, 
as opposed to the authorities and general spit of Hind& Law.— 
Laksmé-bat, widow of Krishna-nath Morobé v, Ganpat Morobé and 
othors.—Bom, H. C, R, Vol. V, p. 128. 





A widow has no power to dispose by will of smmovable property 
inherited by her from her husband. The word “ inherited” used in 
the Mitfksharé in regard to a woman’s stri-dhan, does not include 
immovable property so as to make it her peouliwm, but refers only 
to personal property over which alone she has absolute dominion — 
Goburdhun Nath v. Onoop Roy dnd others,—S, W. RB, Vol. III, 
page 105. 

That portion of the main decision of which the above is an abs- 
tract is as follows:—In the trauslation of the Vévdda Chintémant 
lately made by Baboo Prosunno Coomar ‘Tagore, we have a table of 
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succession from the Mitéksharé aud other works of authority on in. 
heritance. In Soction XI we find that “A widow inheriting her hus- 
band’s property can enjoy it for life, but cannot sell or inake o gift 
of it at her pleasure;” and again in Section XIT, “Any property 
which a woman tnkertis is her Strt-dhan, that is, peculiar property, 
Hence, any property of her husband which she tnherits, shall, on 
her death, bo received by the heir of her peouliar property. But 
such propeity, cannot, according to the Smriti-sdra, be her Sérd- 
dhan, ence, the heirs of hor husband shall receive it” These 
passages appear at first to bo contradictory, but at pp, 261 and 
262 of the same work, we have somo explanation, which helps to 
clear the difficulty, and it lays down the rule that ® woman may 
disposé of movable property inherited from hor husband, but not 
immovable, Section XII, moreover, as quoted above, merely des- 
vibes the course of succession, but does not contradict the rulo laid 
down in Section XI, that a widow cannot make a gift of tt, All the 
schools, therefore, appear to concur in this point, as regards dmmovs 
able property inhorited by a widow from hor husband, she has nothing 
but a life-interest and cannot dispose of it except under peculiar 
circumstances and under ‘certain restrictions, We think, therefore, 
that the word “inherited” used in the Mithkshard, must be certainly 
limited to personal property, which a woman inhorits, and does not 
extend to immovable property so as to extend to constitute her 
péculium.”—§, W. 2, Vol. ITZ, pp. 107 & 108. 

Remark,—Thus tho meaning of tho torm inhotited” contained in 
tho Mitékshar4 is interpreted in tho nbovo dosision in vonformity with the 
Vivdda-chintdman which is a Alithild authority (and according to which 
a widow has absolute power over her inherited movable property"), but 
not in conformity with the Mitikehard, which makes no distinction betieoh 
the movable and immovable property Inherited by a female, and acaord- 
ing to tho time purport of which her power of olionating oithor of them 
is restrioted except under a legal neodssity or with the consent of the reves 
sionary heir, And a woman's inherited proporty, though it ig in the 
Mitékehard etymologically or nominally called Strt-dhan, desoonds according 
to that very authority rot to the heir of her real Sért-dhan, but to the 
heir of the last full owner who may bo her husband, father, ox son, ag the 
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onse may be, See Widow's succession in the main book j see also the Privy 
Council Decision in Bhugwan Deen Dobey y, Myna Bibes,* 


A childless widow, who is the nearest heir of her deceased hus- 
band, has, under tlie Mitéksharé law, an absolute right over all the 
movable property left by him; and can alienate it to any one sho 
pleases. A Government Promissary Note is not a corrody, or, con- 
sequently immovable property.—Doorga Dayee vy. Poorun Dayet.— 
8. W. R. Vol. V, p. 141. Ind, Jur, Vol. I, p. 128g j 


i. By the Hindt aw, as laid down in the Benaes or Western 
Schools, although a widow may have power of disposing movable 
property inherited from her husband, which she has not under the 
law of Bengal, yet she is by both laws restricted fiom alienating any 
immovable property which she las so inherited ; and on her death, 
the immovable property, and the movable, if she has uot otherwise 
disposed of it, will pass ta the next heirs of her deceased husband, 
There is no distinction with respect to such alienation between an- 
cestral and acquired property. 


The devolution of Sér¢-dhan or woman’s peouliar property, from 
a childless widow, is regulated hy the nature of her marriage. If 
her marriage was according to one of the four approved forms, at 
her death her husband’s collateral heirs succeed to it—Mussummat 
Lhakoor Dayee v. Rae Baluk Ram —Privy Council, the 11th, 12th 
and 18th of December 1866,—Moore’s India Appeals, Vol, XT, 
page 139, 

Remark,—The erroneousness of the above three devisions, will be 
known not only by reference to the widow's succession in the main book, 
but also to the following decision of the Privy Counoil, which, being as it 
is in agcordance with the Mitékshard, is the best and mogt conect on the 
point as respects Mitfkshard school. P 
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Privy Couscr.—-The &nd, 8rd and 6th of December, 1867, 


Buuawan-pren Doosuy, Appellant, and 
Myna Brnge Respondent, 


On Appeal from the Sudder Dewanny Adawlut, North-Western 
Provinces, Agra. 


By the Iindé Idw provailing in Bendrea (tho Westen School) ‘no pat of the Mus 
pand’s estate, moyable or immovable, forms portion of his Widow's Sii-dkun, and 
she has uo powor to alionato tho estate inhoilted fiom hor husband, to the projudica 
of Kids hoira, whioh, at hor death, dovolyes ov them, 

‘The estaba which two Hindtt widows tuke ia thoir huaband’s propor ty ig a joint estate, 

Where. childless Hind dies, leaving two widows surviving, thoy sucoced by inheritance : 

\ Ap their husband's property as one astats in copmoonny, with « right of survivors | 
ship, and there can be no alienation or teatamentary gift by ono widow without the : 
conowrrance of the other. 

Ono of the two widows died, having mado a testamontary disposition whotoby she 
<gavo a monty of hor husband’s ostato, which sho had boon pub in possossion of, to her 
fathn and biothor. Ina suit bought by tho aw viving widow to recover the moiety, 
Held, that the surviving widow was ontitled to tho share of tho decengod widow, 

The summmy order mado by a Tudge under Act XIX, of 1841, not in a anit, bub on 
an application for immediate poasossion, in consequonco of difforoncos having mison 
in the family, giving poasosaion in oqual moioties, to two widows, wlthough acquica- 
ced in by the widows, by oach taking possossion of a moioty, doos riot amount to a 
partition of the estate, 

If ‘the Court bolow was wiong in {ts prooedine, sich misomaiago will nob provont tho 


_PPTUdioll Commits from deolding tho quoation, wilh roapeot to the powor of dispos 
* gition of the movables, 


Tn this Appeal, tho suit was brought in the Court of Principal 
Sudder Ameon of Benares, by the Respondent, as the solo surviving 
widow and heiress-at-law of Rae Deenanath, wo Hindt inhabitant 
of Benares, who had died childless, against tho Appellant personally, 
and as guardian of his son, Kaloo Runt, a minor, to rocovor possess- 





sion of a moiety of the self-acquired movable and immovable estate a 
of Rae Deena-nath, which had beon in possession of Doola Bace, ‘ 
then deceased, the other widow and co-heiress of Rag Deena-nath, 4 
and to set aside a testamentary disposition of Doola Baee, whereby j 
she gave the moiety of the estate she was in possession of to tho | 
Appellant, Bhugwan-deen Doobey, her fathor, and Kaloo Ram, her 4 
brother; and also to render inopeiative an order made in a mis- i 
, id 
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possession of tho Appellant i in the moigty ae by the Will of Doola” 
Baes. 
The question raisod by the suit was, whether by the Western 
School of Hind’ Law, prevalent in Benaves, whete the ehtate was si- 
tuate, where there were two widows, co-heiresses-at-law and rept itoséit- 
tatives of a deceased Ilindti resident of Benares,each xof whom hid’ 
‘on bia death succeeded separately and severally under-an order mide’ 
by ‘d jidge in a summary suit, pursuant to the Act’ No. EEX, “of- ? 
1841, to moieties of his whole movable and immovable éstAtex’ 4 
either of them could in her life-time give by way of testamentary” 
disposition, her moiety, or any portion of the movable or immove-' 
+ able property included therein, to her blood-relations, to the exclu- 
sion of the surviving widow, or the heirs of their deceased hushaud 
who might be alive at the time of the surviving widow’s decease, 
The decree of the Principal Sudder Ameen (Mr. Robert Hi. 
Sinith) determined this point in favor of the appellant, on the 
ground, that there had been a diyision declared and effected by a 
competent Court, namely, the judge of Benares, by lus summay 
b order for possession under Act No. XTX, of 1841, and such division \ 
having been acquiesced in by the Respondent, the estate of Rae Deena 
Nath thereby became a divided and separate estate, to a moiety of 
which Doola Baee succecded exclusively as her own inheritance, and 
which she was competent to leave to whomaoever she pleased ; and 
that the disposition so made by her to her father and brother was 
valid. 
The Sudder Dewanny Adawlut ab Agra consisling Messs. Ross, 
Edwards, and Robeats, also held that the estate was so divided, but 
as the Hindé Law prevailing in Benares did not in this respect differ 
from that prevalent in the Province of Bengal, that Doola Baee was 
incompetent to make any testamentary disposition of the property 
whith had been allotted to her under the summary order to the pro- 
jadice of the Respondent, who was her co-partner in respect thereof 
until such co-partnership had been dissolved, Hence this Appeal, 
‘(The Judicial Committee of the Privy Council, after reviewing the 
discordant Vyavasthds 01 law opinions of many Pundits, proceeded.) 
“Té must, thon, be taken upon the authorities to be settled 
- aw that under the law of Benares a Hindi widow has not the 


i cellaneous suit, under Act, No. XIX, of 1841, which upheld the, 
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power to dispose of immovable property inherited from her husband. 
to the prejudice of hie next heir; and the only question open to 
doubt is, whether she has any such power over movable property.” 

“Tt must be admitted that, in favor of this supposed distine- 
tion, there appears at first sight to be a cansiderable body of posi- 
tive authority, In the case of Cossi-nath Bysach vy. Hurroo. 
soondry Dossce, the leading caso upon the rights and disabilities of 
a Hindt widow in Bengal, it was at first supposed that the distine- 
tion was recognised even by that school. ‘Che fist decroe in that 
case declared the widow entitled to an interest for life in the im- 
movable, and to an absolute interest in the movable, estate of her 
late husband. ‘Chat was altered by the decreo made on a bill of 
review, which declared her entitled to the real and personal estate 
of her husband, to be possessed, used, and onjoyed by her asa 
widow of a Hindi husband, dying without issuo, in the manner 
prescribed by the Hind& law. On an appeal from that decree the 
whole subject was reviewed by Lord Giford. His judgment (which 
is reported in the appendix to Mz. Longueville Olark’s Rules and 
Orders,) whilst it establishes that, according to the law of Bengal, 
there is no distinction between movable and immovable property 
in respect to the widow’s power of disposition over it, seems to pro- 
ceed on the ground that the treatises known as the Vivdda-chintéma- 
ni and the Raindkara ore over-ruled and qualified in this respect by 
the Ddya-bhéga ond Déya-tatwa, which give the law to Lower 
Bengal, and that where tho two former treatises provail, the dis- 
tinction may exist, 

“Of decided cases affirming the distinction, we have that in 
the High Court of Bengal, which was cited at the Bar from the 
Indian Jurist of the 8ist of March, 1866, p. 128 ;* and which ap- 
pears to be a case governed by the law of the Mithila school, Wo 
have further the four cases cited in the judgment in that case, of 
which two show that the distinction has beon recognised by the 
Sudder Court of Madras as prevailing in the Presidency of Madras; 
and two show that it has also been recognised by the High Court of 
Bombay as prevailing in that Presidency. 

“The Judges, indeed, of the High Court of Calcutta says, in 
the judgment just referred to, ‘This case comes fron Zirhoot, one 
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of the Districts forming the anciont provined of Mithild, but the,. 
law is admittedly the same in this partionlay both for Afihild and 
for the provinces governed by tho Mitéksharé, Their Lordships 
however, are not satisfied that this statement is correct, 

The Mitékshar&é is no doubt acecpted as a high authority by 
all the schools, even by that of Bengal, when it is not cottrolled 
by the Déya-bhdga and other treatises peculiar to that schgoh 
Bug the other four schools have, like that of Bengal, though ib ‘a 
loss, nfarked degree, their particular treatises and commentaries 
which control certain passages of the Mitak&sharé, and give vise to 
the differences between those schools. In proof of this, it is only 
necessary to refer to the preliminary remarks of Sir William Mac- 
naghton, pp. xxi to xxii, From these it would appear that, whilst 
the Mithilad school follows implicitly the Vivdda-chintémant and 
the Ratadhkara, the south of India follows the Siriti-chuadritd 
and the Méadhavya; and the Presidency of Bombay the Vyavaharn 
Maytkha, These works are by no means held in equal estimation 
at Benares, 

Now, it appoms from tho judgment of Lord Gifford that the 
wotks which were supposed to go furthest towards establishing the 
distinction between movable and immovable property, which is now 
undor consideration, were the Vivdda-chintémuni and the Raind« 
kava. hese may well be taken to establish such a distinction, ac- 
coding to the law of Mithild, and yet fail to do so accoiding to the 
law of Benures. Agnin, the Maythha is cited as an authority for tho 
decision of the case, at p. 43 of the second volume of Macnaghten’s 
Ilind@ Law. And, in the judgment under appeal, 1t is expressly 
stated that that treatise is not acceptor ax an authority by the 
Beneres school; and, consequently, that the case in question was 
not binding on tho Comt, In like manner the law established by 
tho tio decisions at Madras, if it be so established, may depend on 
treatises aud authorities peculiar to the South of India, and not 
accepled at Benares. Trom the reports of theso, at p. 117 of tho 
Sudder Decisions for 1849, and at p. 77 of the Sudder Decisions for 
1850, it appems that both were decided on the Bywastus of Pundits, 
Tn the former case tho authorities relied on by the Pundits are not 
given; but in the latter, montion is made of the Books called 
Médhavya ond Suraswatt-vildsa, as well as of the Mitékshard (there 
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called Vijnydneswara); and it appears, from Sir William Maonagh- 
ten’s remarks, that tho two lattor works are of paramount authority 
in the territories dependent on the Government of Madras, whilst 
they aro not enumerated amongst the works accepted at Benares, 

If this be so, it follows that, even if the above-mentioned cases 
were correctly decided, they are by no means conclusive on the pre- 
sent question, ‘he decision of the Tigh Court of Calcutta in go 
far as it confirmed the title of the purchaser of the Government 
promissory notes, might have been rested on the general law rela 
ting to the transfer of nogotiablo papers ; and that case, so far ag it 
involved the question now under consideration, and the case in the 
second volume of Moore’s Indian Appeal Casos, were determinable 
by the law of Mithild. ‘Ihe two cases in tho High Court of Bombay, 
were.decided according to the peculiar law of the Bombay Presi- 
dency, including the Maydtschw; and those at Madras according to 
the law of that Presidency. Nono of them necessarily governs a case 
to be decided according to tho law of Benares. 

How, then, does the law stand independently of these deci- 
sions ? : 

The startling differences of opinion amongst the Pundits show 
thaé the question cannot be taken to bo clearly settled by the 
authorities accepted at Benaros, 

The toxt of the Mitéksharé, on which, tho Appellant must 
mainly roly, is tho accond paragraph of Scetion xi, of Chapter IL, 
which includes ‘property which sho may have acquired by inhe- 
sitance’ in the enumoration of women’s peculiar proporty, These 
words make no distinction betweon movable and immovable pro- 
perty: Sir William I. Macnaghton, indeed, ( Hindfi Law,” Vol. I, 
p. 88), excludes from Stri-dhaw all tho different kinds of property 
enumerated in the last clause of the paragraph in question, 

On the other hand, it may be argued that tho text is oxplicit; 
that it includes under the head of Séré-d/aun all property inhorifed 
from the husband; that from the fact of its inclusion the powor of 
disposition over it is primd facie to bo inferred; but that the right 
to alienate immovable property, whether inherited from the husbaid. 
or given by him in his life-time, having been taken away by positive 
texts, the distinction in this respect between movable and immov- 
able property has arisen, * 
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This argument, however, would fail to show why immovable 
property, inherited from a husband, should not (and all the decided 
cases show it does not) descend as Stri-dhun; but passes, on the 
widow's death, to the next kin of the husband, The truth seems 
to be, that the texts which restric a woman’s power of disposition 
over immovable property given to her by her husband in his life 
time, are different from those which both restrict her power over 
immovable property inherited from her husband, and regulate the 
course of its devolution. 

To the former class belongs the text of Ndreda: “ Property 
given to her by her husband through pure affection, she may enjoy, 
at her pleasure after his death, or may give it away, except land or 
houses; and the text of Kdtyéyana;: “What a woman has received 
as a gift from her husband she may dispose of at pleasure after his 
death, if it be movable; but as long as he lives, let her preserve it 
with frugality, or else commit it to the family.” ‘Lo the second class 
belongs the text of Kdtydyana, on which the judgment under ap- 
peal so much proceeds, viz.: “The childless widow pveserving in- 
violate the bed of her Lord, and strictly obedient to her spiritual 
parents, may frugally enjoy the estate or property until she die; 
after her the legal heirs shall take it” We take these texts as 
rendered by Golebrooke, Dig, Vol. III, p. 575 and p. 576. 

‘The preponderance of authority is certainly in favour of the 
proposition that, whether the widow has or has not the power 
to dispose of inherited movables, thoy, as well as the immovable 
property, if not disposed of, pass on her death to the next heirs of 
the husband, 

It is also worth remarking, that the doctrine—that property 
inherited from her husband forms part of a woman's Sért-dhun— 
receives no countenance from two of the tieatises current in other 
scliools which ave supposed to recognize the widow’s power to dis- 
pose of movables so inherited, Both the Viwddu-chintémant and 
the Maydkha confine Stri-dhun within the definitions of AMenw and 
Rétydyana, They exclude property inherited, and the other ac- 
quisitions which are comprehended in the last clause of the para- 
graph in the Mitékshard, 

They have distinct chapters for “the separate property of 
women,” and “her right of succession to a husband who leaves no 
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son” Tho Vivddu-chintémani expressly says (p. 252), that tho 
text of Kélydyanu docs nob refer to tho peculiar property of a 
woman ; and although it cites from Kdfydyana, “Leb w» woman on 
the death of her husband enjoy her hushand’s properly at hor dis- 
cretion,” and explains “that this refers to property othor thau im. 
movable,” it also, at page 202, quotes from the Muhdbhdrata, «For 
women the heritage of their husbands is pronounced applicable to 
use, Let not women ou any aecount make waste of their husband's 
wealth,” to which it adds, by way of explanation, “era wasto 
meaus silo and gift at their own choice.” (Seo Vivdde-chintdmuni, 
pp. 256 and 266, and Mayrtikhe, pp. 84 and 78.) 


The reasons for the restrictions which tho Ifindt law imposes 

on the widow’s dominion over her inheiitance from her husband, aro 
* as applicable to personal poperty invested so as to yield an incomo, 
as they are to land, ‘The more ancient texts importing the restric- 
tious are general. Tt lies on those, who assort that movablo pro- 
peity 1s not subject to the rostrictions, to establish that exception to 
the genorality of Lhe rule, 


The diversity of opinion amongst the Benares Pundits is 
sufficfont to show, that the supposed distinction betwoon movable 
and immovable proparty is anything but woll ostablishod jn that 
school. And the unanimous judgment of the five Judges of the Sud- 
der Court, supported by the opiuion of tho Court Pundits, has, in 
this case, ruled that the distinction does not exist. Such a judg. 
ment ought not to be lightly over-ruled, 


“Their Lordships, therefore, have come 1o tho conelusion that, 
according to the Law of the Benares School, notwithstanding tho 
ambiguous passage in tho Milékshaid, no part of hor husband's 
estate, whethor movable or immovable, to which a Wind& woman 
succeeds by inheritance, forms part of hor Strédhun or particular 
property; and that tho toxt of Héiydyuna, which is gonoral in its 
terms, aud of which the authority is undoublod, must be taken to 
determine—first, that her power of disposition over both is limited 
to certain purposes; and secondly, that, on hor death, both pass to 
tho next heir of her husband, 1¢ is unnecessary for them to express 
avy opinion touching the correctness of thoso decisious, 


an 
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Thoir Lordships have now to consides, whether tho affect of 
so-called pavtition was to give Doola Bace any power of disposition 
over her share which she should not otherwise have had. 

Tho so-called partition was between two widows, each having 
the limited interest of a Hindt widow in her husband’s estate, It 
does not appear, that it was made at the suit or on'the application 
of either. It was made by order of a judge who in tle particular 
proceeding (one under Act No. XIX, of 1841), had no jurisdiction 
to determine questions of title ; and who could only deal with the 
iight to possession, It is difficult to sce how such a partition could 
enlarge either widow's estate so as to give her a power of disposition 
which she would not otherwise have had against the next heirs of her 
husband. 

The transaction seems to have been merely arrangement for 
separate possession and enjoyment leaving the title to each share 
unaffected. The acquiescence of the widows in the Judge’s pro- 
ceedings cannot have done more than bind each not to disturb the 
othor’s possession. 

The estate of two widows, who take their husband’s property 
by inheritance is one estate. ‘he right of survivorship is so strong 
that the survivor tales the whole property to the exclusion even of 
the daughters of the deceased widow (2. W, H. Macnaghten’s Hind 


“Law, p. 38, note 1) They, therefore, in the strictest sense, are co- 


parconers, and between undivided parceners there can be no aliena- 
tion by one without tho consent of the other, And accordingly, 
this might have been decided in favor of the Respondent on this 
ground alone.* 

Upon the whole, then, their Lordships are of opinion that the 
deeree under appeal is substantially right and ought to be affirmed, 
Considering, however, that what has here been decided in respect 
of Doola Bace’s interest, is equally applicable to that of the Res- 
pondent, and that as the latter is said to have assumed a power of 
disposing of her own share, they think it may be well to insert 
in the decree a declaration that the property recovered by the ; 





* Not on this giound alone, since in that case it would follow that the surviving 
widow could alionate her share with the consent of the other widow, and thus the rover- 

alonary heir would bo deprived of the inheritance which the law enjoins the widow 4 
or widows to reserve for him, Tho Tindé law does not allow a female to alionate her f 
portion of tho inheritance with the consont of her co-vife, but with the consent of 7 
the formar owner's next ar reveisionaty heit coupled with that of the ea-wife, if any, ; 


" 
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‘ 
Respondent is to be possessed and onjoyod by her as a widow of a 
Hindé husband dying without issuo, in the mannor prescribed by 
the Hinddi law. ‘Their Lordships will humbly recommend Her 
Majesty, with that variation, to confirm the final decree of the 
‘udder Court of Agra—-Moore’s India Appeals, Vol. XT, p. 487, 


Carcurra I, C— Zhe 28rd April, 1868. 


Present: 
The Hon'ble A. G, Macpherson and F. A. Glover, Judges, 


_ Regular Appeal from an order passed by the Principal Sudder 
Ameen of Patna, 


Paucucowree Mauton and others (Defendants, ) Appellants, 
versus 
Karur Cuvrn and others, ( Plaintiffs, ) Respondents, 


A childless widow, undor tha Mitdékshad Law, takes only a limttad interest in hor 
huaband’s estate, similar to that taken by a childless widow accoiding to the Inw of 
the Bengal School, 


Glover, J—This was a suit by one Kaleo Chum nos noxt heir 
of his grandfather Junglee Sahoo to recover possession of certain 
real propeities, by cancelling deeds of salo executed by his maternal 
grandmother Phool Dyce, the widow of Jungloe, to tho vendors of 
the various defendants, on the ground that, according to Iindt Law 
as prevailing in the provinces governed by the Mit&kshai4, she had 
no power to alienate, not being under legal necessity so to do. 

Kalee Churn, the first plaintiff, sues along with four others, 
who are stated in tho plaint to have purchased a largo sharo in the 
property sued for in considoration of their providing the funds for 
carrying on the suit, 

Tunglee Sahoo died in 1838 ( Pous 1245 B, 8.), leaving a widow 
Phool Dayee, and two daughters, Bolakun and Mukkhun. Each of 
the daughters had a son, but Debee Pershad, one of them, is dead, 
and Kalee Churn, the plaintiff, is now the only survivor, 


* 
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The -Principal Sudder Ameen held thatthe Law of. Chanipent “t 
did not apply to this country; that the suit was not barredy byt eos 
Statute of Limitation ; and that Cally Churn was, as the only suivivibgiys.d 
grandson of Junglee, entitled to sne. On the merits he found thab? |: 
Phool Dyee was not justified by Hind Law in making the aliena- 
tions complained of, and that Kalee Churn had never consented to 
her doing so, He therefore decreed in the plaintiff's favor, aid > 
ordered»the various deeds of sale and orders of the Civil Courts to * 
be cancelled. 

Against this decision all the Defendants appeal. 

For the defendants it was mgued that according to the Mitdh- 
shard Law, the estate taken by Phool Dyee was not a restricted | 
estate such as that of a widow under the Hind& Law current in 
Bengal. It was contended generally that a widow under the law of 
the Mit&ksharé takes an absolute interest in her deceased linsband’s 
estate, and may dispose of it as she pleases, and, further, that at any 
rate in the property not proved to have come to her husband as an- 
cestral property she takes an absolute interest, We, however, de- 
cline to hear any argument on these points, there being uo sort of 
donbé that according to long series of decisions of the courts of 
this country which ate in accordance with decisions of the Privy 
Council, a childless widow under the Mitdkshaié Law takes only a 
limited interest in her husband’s estate, similar to that taken by a 
widow under the law of the Bengal School. 

The later decisions of this Court have not gone further than to 
express doubts as to the application of the doctrine of champerty 
to our Courts, but the result has practically been a regular following 
of the precedent of 1852.4 As to whether the Sudder Court in 
that decision misunderstood the former cases that had been brought 
to their notice, I do not think it necessary to offer an opinion, It 
is sufficient that all those cases were referred to and examined, and 
that tho judgment of the Full Bench of the Court was that cham- 
perty was not of itself illegal. 





* This is to be found in the Sudder Dewanny Adawlut Reports for 1852, page 894, 
in the caag of Kishon Lall Bhoomik versus Pearee Scondwiy and others It, was passed 
by #Hull Bench, consisting of five Judges, who after reviewing the older cascs on tho 
subject, decided that chanipeity was not per se egal, but that ovary such arrangement 
muat stand or fall according to the peculiar nature of its conditions, 
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It seems to me, therefore, to have been authoritatively ruled 
that between o plaintiff and defendant in this country, no question 
of champerty can arise, and as T am not proparol Lo dissent from 
that ruling, although I confess to have some doubts of its propriety, 
I must decide this issue against the appellants, 

Macpherson, J.—I concur generally in this judgment. 

S. W. R, Vol. IX, p. 490. 


Privy Counc.—Zhe 22nd of July 1869. 


Present: 


Sir James W, Colvile, Sir Sosoph Napier, Lord Justice Gifford, 
aud Sir Lawronco Peel. 


On Appeal from the igh Court ut Culoutla,* 
Rag-LuKnee Desi, versus Gocoor Crrunper Crrowpury. 


A Hindtt widow sold a portion of her husbaud'y properly uniter a deed of salos uport 
tho faco of whick thero wan a statoment that the property was sold in order Lo Hiqui+ 
date tho husband's debts, Ileld that, that statement was not suflleiont of itself to 
prove that tho poporty was sold for the ptoporo statod, but thus it waa on tho party 
aeoling to uphold tho sale to prove by ovidencs that the property was sold for that 
purpore, 

Held further that a tiangnction of this sort may Loeome valid by the consent of all tho 
husband's kindivd who aio likely to be intucsted in disputing it, or by such a oon 
currence of tho members of the family as suffleer to 1aiso a pronumption that tha 
tianeaotion wad a fair ono and justihed by Hindt Lew 

Tho mao attostation of w decd of salo by a rolative doos not nocosantily import his 
conemucncs. 

4 
The question raised by this appeal is whether tho sale by two 
Hind widows of put of the estate of their lato hasband, one 
Gooroo Pershand Talookdar, to the respondent, can bo uphold as 
valid ? 
The suit was brought to impeach this transaction by the ap- 
pellant as the adoptive mother and guardian of ono Mohesh Ch a ndor, 
The fact of that adoption is not now in dispute, nor is it disputed 





* From tho judgment of Steor and Seton Kar nad, dated the 10th of May 1864, . 


in Regular Appeal No, 428 of 1861,—not reported, 
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that Mohesh Chunder was by virtue of it, at the time of the institu. , 
tion of the suit, the next heir to Gooroo Pershaud or to the sons of 
Gooroo Pershaud failing his widows or the survivor of them. Mohesh 
Chunder was still living at the date of the final decree which is the 
subject of the preseut appeal; but he afterwards died childless, and 
the appeal is brought by his adoptive mother, who, as such mother, 
is his heiress, ‘There is 2 suggestion in the appellaut’s case that she 
has, under the authority given to her by hier husband, made a se- 
cond adoption, but inasmuch as the validity of that adoption is 
incapable of being discussed in this suit, their Lordships cannot 
take that into their consideration. 

The validity of this transaction is sought to be upheld upon two 
grounds, fist, upon the construction of the hibba-namah, or deed of 
gift (at page 87 of the record), which, it is contended, gave to the 
widows an absolute interest, subject to be divested in the event of 
their sons or either of their sons coming of age. If that construc- 
tion were correct, there would, of course, be au end of the caso, be- 
cause the deed of the widows would be good against all the world, 
Their Lordships will, thereforo, first dispose of that question, 

Upon the best consideration which thier Lordships have been 
able to give to this document, they are of opinion that it provides 
only a species of trust for management, and that it does not interfere 
with the devolution of the estate, according to the ordinary law of 
succession, under the Hindoo Law. 

That boing their Lordships’ view of the construction of the 
deed, it may bo convenient here to consider what has been the 
course of the succession to the property. If the succession were not 
altered by the deed, then of course, upon the donor's death, the tivo 
sons became entitled to his estate, ‘hose sons ave shown to have 
survived him. Bach is also shown to have died in the life-time of 
his mother, and to have died childless and under age. he conse- 
quence of that is, that on the death of each, his interest would have 
passed to his mother, and that Mohesh Chunder, who was the adopt- 
ed son of the testatar’s nephew, becaine on his adoption the collateral 
heir of each sou, subject to the interest of his mother, The result, 
of course, is that upon the death of the widow, Gouree Dabea, who 
is dead, Mohesh Chunder became entitled to a present interest in the 
property, which is the subject of this coutention, unless it can be 

Vou, I. 87 
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shown that thet property has beon validly passed by the act of alic. \ 
nation which is the subject of tho suit. 

Their Lordships have noxt to consider whether treating this 
deed as one executed by wornen having only tho limited interest of 
Hindfi females in property which they tako either from thoir hus- 
pand or their sons, the transaction can be supported upon any of the 
grounds on which such 4 transaction is recognized as valid by the 
Hindaé Law. The law upon tho point is well ascortained and has 
been established by many casos, 

Then, upon what grounds are we to treat this trangaction as valid? 
‘The statement upon the face of the deed is, that the property was 
gold in order to liquidate the husband’s dobts, 

The learned Judges, however, finally decided the case, partly 
ttpon the mere fact that Juggué Ram was an attesting witness 
and must therefore be taken to have been a cononrring party to 
the transaction, and partly upon the corroboration which they seem 
to think that fuct afforded by the ovidonce of Khademi Ally. Their 
Lordships cannot sec how tho one can bo any corroboration of the 
other, The fact that Juggut Ram attested tho dowd is perfectly _ 
consistent with the fact that Khadom Ally is a tutored witness 
brought forward at the last moment to dopose to having seen what 
he never saw. 

Again, with vospeot to the effoct of tho attostation of the deed’ \ 
by Juggut Ram, it seems to their Lordships that tho loarnod Judges : 

» hdve attached to that civcumstance o woighl which it yoally does 
not possess, ‘Their Lordships do uot moan to impugn those authori- 
ties which lay down that a transaction of this kind may become 
valid by the consont of the husband’s kindted, but tho kindrod in 
such case must generally bo understood to be all those who are likely , 
to be interested in disputing the transaction, At all events, theto 

y Should b6 such a concurrence of tho membors of the family as 
suffices to raise & ptesumption that tho transaction was a fair one, 
and one justified by Lindt, Law. . 

And one of the difficulties of allowing tho prosent deoree to 
stand is that this point, which was iaised at tho last moment, was 
dbcided upon the mere proof, by the production of the dedd, that 
Juggut Ram was an attesting witness to it, The point had never 
been xaised before, The opposite pa‘ly has had no opportunity of 
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examining Juggut Ram ag to the alreumstanoes under which he 
became an attesting witness, or what his undgratanding of the trap. 
saction really was, The utmost that the Judges ought to have dong 
in that state of things, was to remand the case to be re-tried for the * 
full consideration of that question. 7 
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Their Lordships cannot affirm the proposition that .the:’ they, 
attestation of such an instrument by a relative necessarily inipou ty is 
concurrence, Tt might, no doubt, be shown by other evidence thaf 
when he became an attesting witness, he fully understood whgt.the! 
transaction was and that he yas a concurring party to it, but from oa) 
the mere subscription of his name that inference does not necessarily 
arise. But considering who Juggut Ram was, and what the cir- 
cumstances of thig family were, their Lordships are further of 
opinion that his concurrence would not in this case be sufficient to 
set up the deed, In the first place, it is not proved, though on the 
other hand it certainly is not disproved, that at the date of the exe- 
cution of this deed, which was executed before the adoption took 
place, Juggut Ram was the next heir in reversion. He was un- 
questiovably @ very distant relation, and although he appears to 
have taken a considerable part in the management of this family, 
and in even the adoption of the plaintiff, he is not proved to have beer 
the next heir. On the other hand, the very fact of bis connection 
with the family leads to the presumption that he knew that the 
present appellant had the power given to her by her husband to 
adopt a child, and that therefore his interest, even if it existed, as 
next reversioner was in all probability likely to be defeated. ‘There- 
fore, if his concurreuco were proved, it would not amount to such 
a concurrence by the husband’s kindred as, in the opinion of their 
Lordships, would have defeated the plaintiff's claim. 
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They think that the minutes should stand thus :—‘ Declare 
that the deed of the 16th of November 1845 was and is invalid 
as against “Mohesh Chunder and the appellant as his heir, and do- 
clare that Mohesh Chander became on the death of the widow 
Gouree Debea, and that the appellant, as such heir, is now entitled, 
in possession, to one moiety of tho four annas, and order that the 
respondent do deliver up to the appellant such moiety, and do pay 
to hor the profits thereof received since the death of Gourec Debea,” 


ce | 
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Their Lordships will theroforo humbly adviso Her Majesty to 
allow the present appeal, to reverse tho decree of the Sudder Court, 
and to divect that, in lieu thereof, a decree be made to the effect 
above stated, and further to direct that tho respondent do pay to 
the appellant the costs incurred by tho plaintiff in both the Courts 
below. ‘he appellant must also have the costs of this appeal.— 


8. W. RB. Vol. XU, P. G, p. 47. 


By the Tind& Law as current in the South, a widow of a divided 
brother takes a lifo interost in the immovable property of her de- 
ceased husband; but she cannot dispose of it except with tho con- 
sent of his heirs, or from pressing want to perform hig funeral ceve- 
monies.—Llame-sushien v. Akyalandummal, Mad, &. D. A. Decis, 
for 1849 p, 115. Vide Morl, Dig. N. 8. Vol. I, pp. 180—182, 


A Ttindd widow, who has inherited immoveblo proporty from 
her husband, though possessed of a limited powor of alcnating por. 
tions of such property for necassary pwr'posos or spiritual uses, cannot 
disposo of by gifl in Dharm or Krishnaspun of the whole of such 
immovable property without the consont of tho heirs of her hus- 
band, —Bhasker Lrimbak Acharya, Plaintiff y. Muhkadew Ramjt ond 
others, Defoudants.+—Bombay IT, C, Rep. Vol. VI, p. 1. : 


Tho widow of a lind cannot alienate tho ostate of hor decoasod 
lushond by a deed of gift without tho consent of his heirs.—Nund 
Kumur Rue v. Rajonder Narain, —Sel, S$. D. A. Rop, Vol, I, p. 261 
(New Hd. p. 349). Viele Morl, Dig. Vol, I, p. 281. 


A Hindé widow holding only a life-catato in hor husband's landed 
estate, cannot alionate it withont the consent of hor husband's hoivs- 
at-law.—Mussummat Bhowant Munee v. Musdummat Solubhna. 
Sol. 8. D. A. Rep. Vol. T, p. 822 (Now Ed, p. 431). ° 


The consont of all} the heirs living at tho timo of the execution 
of o bill of conveyance by a Hindi widow, eithor diroctly or by 
attestation is requisito to make tho sule binding ‘against the revor- 
sioners—Karlik Kurmohur vy. Dhwno-monee Goopla.—S. W. R. 
for 1864, p. 268, 





* ‘This decision will bo givon ix catenso among the Cnsos respecting alator's right of 
succession. i 
‘+ Seo tho Privy Council desision at page 288 ef seg. - 
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The fact of a reversioner being an attesting witness to 9 con- 
veyance by a Hindi widow is an acquiescence on his part which 
precludes him from impeaclting the sale on thé ground of waste*— 
Gopaul Chunder Manna, v. Gowr-monee Dassee and others—S. W. 
R, Vol. VI, p. 52. 


The reversionary heirs whose assent is requisite, are those whose 
interests ave directly affected, and not those whose interest is merely 
inchoate and future.*—Ram-dhun Bukshee v, Punchanwn Bose.— 
8. D. A. Rep, for 1858, p. 641. 


A deed of alienation by a childless Hind&é widow is only valid 
when made either with the consent of the immediate heirs* or under 
one of those exigencies which give a widow a power of sale—/Sree- 
matty Ohunder Munee Dassee v. Joykissen Sircaur,—S. W. Rep, 
Vol. I, p. 107. 


Consent of all* the heirs is necessary to male a sale by a childless 
Ilindt widow valid in law, but the purchaser is entitled to-hold the 
property during the widow's life-time, Only immediate reversioners 
are entitled to impeach a sale by a widow.—Mussummat Radha v. 


* Mussummat Koar.—S, W. R., for 1864, p, 148, 


A Hindti widow cannot, under any circumstances, alienate the 
«whole landed estate devolved on her by the death of her husband, 
nor can she alienate a part, except under special circumstances, 
without the consent of all* the husband’s heirs, notwithstanding she 
may have obtained the consent of the nearest heirs; and a deed of 
‘gift executed by her in favor of a stranger to be valid must bo at- 
tested by all her husband’s heirs, as consenting parties,—Mohun 
Laul Khan y. Ranee Shiro-munee—Sel. 8. D. A. Rep. Vol. II, 
p. 82 (New Ed. p, 40). 


Remark.—The decision of the Privy Council in fayor of the 
aforesaid Ranee was founded expressly on the ground that the deed 
‘then in question was executed without the concurrence of the des- 
cendants in the male line, who ( though they were not heirs) were 





* The revoisionary heirs whose consent is necessary for tho validity of on alionation 
made by a widow of her husband’a property without a legal necessity havo been deter. 
mined by the Privy Counvil in the case of Raj-lukhoo Debea v. Gocool Chunder Chowdhry 
(ante p. 288)—This determination appems to be in accordance with Hindu Inv and 
conclusive on the point, 
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guardians and protectors of the widow.—Vide Ranes 'Sreemutty 
Debea v. Ronee Kund Lutte and others —BSutherland’s P. 0. Tudg- 
ments, p. 182, 


If a deed of sale executed by a Hindd widow be signed or at- 
tested by all the heirs living at the time of its execution, the consent 
of those heirs to the sale is to be presumed. This presumption is 
not conclusive, but may be rebutted by any party showing ‘that his 
signature was there for some other purpose than that which the 
Hindd law presumes. 

Tho signatures of the nearest heirs upon a deed of sale exe- 
outed by a Hind& widow ig insufficient to render the sale valid; 
those of all the heirs of the widow’s husband living at the time of 
its execution, either are requisite, or their consent to the sale must 
‘be given in some other form, 


Certain deeds of sale were in this case rejected by the Court as 
not having had the consent of all the heirs living at the time of 
their execution given to them; certain other deeds were declared 
valid inasmuch as the consent of all the parties, whose consent is 
requisite under the Hindi law, was given to the transfer,—Hafze- 
zun-nissu Begum v. Radha Benode Misser—S, D. A, Rep. for 
1856, p. 595. 


Vide—Sheo Gholum Sahoo v. Jobréj Singh.*—S. D, A, Rep, for 
1847, page 544 ;—also Coopa Joseyar v. Sashappien.*—Mad. §. D. - 
A. R, for 1858, page 220 ;—also Ramabutten v. Mootoosamy Pillay 
—Tbid,, for 1856, p. 14;—also Paroomaya v. Ram Chunder,%—wey 
Mad. S. R. for 1857, p. 1 ;—~alao Gunput Singh v. Ranee Choukee*— » 
N. W.P. R. Rep. Vol. V, page 202 ;—also Koshalee v. Mussummat 
Sibanee.*+—N. W. P. Rep. for 1851, Case 191;— and also Doorga 
Dutt Pandey v, Hubbeejeer Pandey.*—Ibid, for 1856, Case 26, 


— 


* Norton's Leadiyg Casea, Part II, p, 626. 
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Catcuria H. 0. A—The Tsth of July, 1874. 


+ Present: 
The Hon'ble Sir Richard Couch, Kt., Chief Justice, and the Hon'ble 
W. Ainslie, Judge. 


Latia Kunpre Lat and others ( Defendants ) Appéliants, 
versus 
LALLA KALEE-PERSAUD and others (Plaintifis) Respondents. 


Whore persons who aid presumptively next Helis in succession to a widow, come into 
an arrangement by which she suiienders possession to them and receives a mainte. 
nauee from them, such anangement- must be held to bo binding aa a family mrange- 
ment, and would not be altered by one or other of the 1everaionors dying during the 
life-time of the widow. 


Couch CO, Ji—The material question in this case appears to us 
to be that which is raised in the second issue framed by the Moon- 
siff—whether the father of the plaintiffs or the plaintiffs accepted 
the ikrar-namah, and accordingly held possession of the disputed 
property along with the defendants for a period upwards of ten years 
or nob; because if it were so, the facts are that in the life-time of 
the widow, and after she had bevome entitled to succeed to the pro- 
petty, the persons who were presumptively the next in succession, and 
who, if she had then died, would have been entitled to divide it 
amongst them, came to an arrangement by which the, widow, instead 
of continuing in possession, was to receive from them 24 rupees for 


+ fg@ther maintenance, and they were to take possession of the same 


shares as they would have had if she had then died, 

‘That appears to us to be an arrangement which the family 
might come to, and which tyould not be altered by one or other of 
them dying in the life-time of the widow; and so the rights, 
when she died, being different from what they were when they 
made the atrangement. The agreement must be held to be bind- 
ing asa family arrangement. It would be binding upon the fathor 
of the plaintiffs, and therefore is upon them who stand in his 
place, If in the form in which the case comes before us, we could 
tive a finding upon that question, the suit might be disposed of 
now. But we have not authority to do so, And we cannot say’ that 
there has been any finding upon the question by the Lower Courts, 


* 


el 


oe A 


suet wy 


296 PRECEDENTS OF [Boox 1m. 


They have decided the case upon the law of limitation. * Although 
the Judge may have used expressions which indicate what his 
opinion prohably would have been, we cannot take them as a find- 
ing. We must send the case down to have a finding upon this issue, 
and when it is returned to us we will dispose of the appeal.—S, W. 
R. Vol, XXII, p, 807. 


Carcurra S. C.—The 21st of November, 1856. 


Sruratr JaDU-Mani Dazr, 
VEVSUB 
SARODA-PROSANNO MOOKERIEA and others, 


A conveyance for a good consideration by a Hindé female of her share in a joing family 
egtate, inherited by her fiom her gon, with the consent, and in fayour, of the next 
heir then living, is 9 disposition permitted by Hindé law, 


Khela-ram Mookerjea died intestate in the year 1817, possessed 
of considerable 1eal and personal estate, and leaving two sons, Kali- 
prosanno Mookerjea and Boidyo-nath Mookeijea, and two widows, 
Srimati Droupodi Debi the mother of Kali-prosanno Mookerjea and 
Srimati Anando-moyi Debi the mother of Boidyo-nath Mookerjea. 
The two sons inherited the estate of Khela-ram Mookerjoa and re- 
mained jointly possessed of it until the death of Boidyo-nath Moo- 
kerjea, who died in the year 1822, without issue, leaving an infant 
widow who died in the year 1840. Anando-moyi Debi then became 
the heiress of Boidyo-nath Mookerjea, On the 6th of March 1830, 
Anando-moyi Debi in consideration of a yealy allowance of Co's 
Rs, 4800 to be paid to her by Kali-prosanno Mookerjea, granted and 
assigned to bim all her interest in the estate of Boidyo-uath Mooker- 
jea, in the year 1848, Anando-moyi Debi went on a pilgrimage to 
Benares, where she lived till her death. Her allowance was xegulax- 
ly paid to her by Kali-prosanno Mookerjea go loug as he lived, and 
by his representatives after his death, In February 1844, Kali 
prosanuo Mookerjea died leaving two infant sons—the defendant 
Saroda-prosanno Mookerjea and ‘Tara prosanno Mookerjea, deceased ; , 
and two widows, the defendant Srimati Bimala Debi the mother of 


4 


et 


‘ r ef . 





* 
need F ya) 
Cuar. qt] WIDOWS SUGOKSSION, &0.. +O a 


the defendant Saroda- -prosanno, and the difeataa Srimati Shyama’ * - 
sundari Debi the mothér of Tara-prosauno. 'Kali-prosanno Mookerjea » 
by his will, left his real and. personal estate to Saroda-prosanho 
Mookerjea and Tara-jrosanno Mookerjea jointly, with a, gift over to 
the survivor of them, if either of them should die withouf .male 
issue, and he appointed Srintati Bimala Debi and Srimati Sliyama- 
gundari Debi his executrixes and Ashutosh Dey and Proplatho- -yath ‘ 
“Dey his: executors. The executrixes took possession of all the thsta. 
tor's property. On the 28rd of August 1849, ‘Tara-prosauno Mooker- 
jea died without issue, but leaving a widow, Siimati Jadu-mani 


art 


Debi the plaintiff. : 
The plaintifi’s case was, that aaisevosinas Mookerjea having 
survived Anando-moyi Debi becaine entitled to a moiety of Boidyo- 
nath Mookerjea’s estate, which on the death of Anando-moyi Debi 
devolved on the heiis they living, Sarada-prosanno and Tara-prosanno 
Mookérjea, and that the assignment by Srimati Anando-moyi Dobi 
did pot operate to give a divisible interest to Kali-prosanno in 


: Boidyo-nath’s moiety of the estate of Khela-ram Mookerjea; that 


_ 
i 


Ab 


the whole estate of Boidyo-nath Mookerjea was divisible into equal 
moiefies, of which the defendant Saroda-prosanuo Mookerjea was 
ontitlddh to, one moiety, and the plaintiff, as widow and heiress of 
r atiayproganino Mookerjea, to the other. # i 

jy,Jaolison, J.—Tava-prosanno Mookerjea having survived Anando- 
ee ; the plaintiff contends that he, as one of the heirs of Boidyo- 
nat! ‘wing at her death, became entitled to a moiety of Boidyo-nath’s 
estate, ithe defendant relies, however, on the deed of gift or sur- 
yender by’ Anando-moyi i in favor of Kali-prosunno as taking the pro- 
pérty out of the usual course of descent, and making it part of Kali- 
prosanijo’s estate, and subject to the limitations of his will, The 
validity of the deed is therefore the next subject for consideration t—~ 

I think the argument for the defendant on this point is ‘not 


* supported to its full extent by authority, for although it is clear that‘ 


on the, occasion of a widow becoming a byrdghi, the estate yould 
at once descend to the nearest heirs living at the time, (2, Mac», 
naghten’s Hindé law, 181, 288, and the case of Hafeczun-nissa Begam 
versus Radha-binode Misser,)* yet there is no authority for the un- 
“qualified proposition that the widow can by her surrender vest the 
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whole estate indefeasibly in the nearest heirs living at the time of 
such surrender. 

On a review of all the authorities, the correct view -of the law 
would seem to be, that a widow's conveyance of the estsite to all tlie 
nearest heits living at the time of the conveyance is valid, provided 


that no other heirs of equal or superior degree happen to be in * 


existence at the time of the widow’s death. Mr. Colebrooke, in his 
note to the case of Mahoda versus Kalyani, lays it down thus :-—“ Tt 
has been declared by the law officers of the Court in other suits that 
a widow’s gift of ,the estate to the next heirs, is good in law, though 
she be restrained from, imaking any other alienation of it. Thig 
opinign, 4 though not foanded on any express passages to’ that “effect 
in’ books’ of ; puthority, seems reasonable, as such a gift isa mere 
relinguishifient of her temporary interest, in favor of the, next “heir. 
It may, ‘however, happen that the person who would have, besa 
entitled to take the inheritance at, her decease, might Detfferenty 


from the one who obtained it under "gift or relinquishment to" “him * 


as presumptive heir; and if the title of that person be‘eititer nit 
ferable or equal, it may invalidate such gift in whole or in’ gain.” e 
This passage is inserted verbatim. by Sir Francis Macnaghten, it his 
remarks on the case of Mahoda versus Kalyani (see page 309.) And 
we may therefore presume it was approved of by him, The case 
of Bijoya Debi versus Anna-poorna Debi is an illustration of this 


vole. In another recent case in the Sudder Adawlut, Rém-dhan , 


Bakhshi versus Panchénan Bose, the Court held, that the nearest 
class of heirs could alone sue to set aside a deed executéd by the 
widow, and that a suit by remoter relations for that purpose, whose 
interest wete merely inchoate, could not be sustained. 

‘The consent of the heirs 1s all that is 1equired by the old an- 
thorities (see Déya-bhéga). If the true meaning of the word 
‘heirs’ be all the persons living who might by possibility be heirs 
at the subsequent death of the widow, and it be meant ‘that the 
‘ consent of all these persons is necessary, the widow would seldom or 
never be able to convey, for among so large a class of heirs all of 
them would scareely ever be competent or willing to consent. But 
I do not think that this is the correct meaning of the word ‘heirs’ 
and that the term is used in the old authorities to designate that 
class of persons only who would immediately succeed to the estate, 


, 
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ig stherwidow's ipterest were determined, rather than all the persons 
who might, by "possibility, become heirs on. the happening of that 
* event: . w 


F Oi the: ; whole, ‘then, applying this view of the law to the facts 


of'thé case, I think that K&li-prosanno. Mookerjea was the only 
nearest oy next heir at the time of the execution of this deed, and 
thatshis dosent to the gift ih his own favor is clearly shown, and 
that although Tara-prosanuo and Saroda-prosauno were the heirs 
living at the death of the widow, yet they were not heirs of superior, 
or, equal, ‘but, on the contrary, of a remoter degree than Kali- 
progauno, their father, and that therefore they cannot dispute the 
validity of the deed, which is valid according to Hmdd law, 

I would only in conclusion advert to one othor argumnent, It 
was wged that the Hindé law does not give the Hindt “widow any 
power of accelerating or altering the course of desaent., ‘ «Dhis may 


, Ke true. as regaids acts and conveyances by herself aldne; but the 


Pa 
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observation is unfounded as regards acts done by the widow with 


* the coiient of the heirs, for such acts aud conveyances are clearly 


wiettin the contemplation of the law, ‘e 
+ (Bart of the judgment of Colvile C. J, is as follows :— ) 
i Inthe case of Mohan-lall Khau versus Ranee Shiromani,* (also 
cited for tha plaintiff) the gift was to a stranger, it was objectiorié 
able iu its pature, it was not made with the consent of all the co- 
” heirs of the husband, or of his paternal relatives who, though more 
yemote in the order of succession than his maternal lindred, were 
held entitled to control the widow’s gift as her legal guardians and 
Advisers, . 
The case before Mr. Braddon reported in the 6th, Sudder De- 
wanny’ Adawlut, p. 36,f is directly in favour of the proposition con- 


+ + tended for by the Defendant. And the result therefore of the older 


decided cases is certainly not to show that the instrument in ques- 
tion was invalid in law. . 


* ‘There is a case on special appeal at page 457 of the Sudder 


decisions; for 1849 which, though very imperfectly reported, seems 

to imply the right of a widow to relinquish the inheritance, in con- 

sideration of maintenance, iu favor of the next heir. Her power 
? 





* See Ante, p. 293, t Post p. 800, 
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of relinquishment seems also to be assumed in a ease reported i in the 
Sudder Decisions for 1850, p. 369. * 

The MS. case (Hafeez-un-nissa vdv'sus Radha-binode) recognises 
two other propositions, which are more or less in favor of the defen- 
dant in this caso ;—Ist, that a widow can by adopting a certain 
form of religious life divest herself of the estate and thus accelerate 
its devolution on the next heir in her life-time ;—2ndly, and this 
was ruled by this Court in Kali-chand Dutt versus John Moore, 
that a consent to the widow's disposition given by a reversionary 
heir who afterwards dies in her life-time is binding on his immediate 
descendants. Such a rule seems to be reasonable and convenient, 
since otherwise every disposition by a widow would be in,cortain: | 
circumstances voidable. is : 

Ypon the whole it appears to me that, although the question 
is not free from doubt, the balance of the authorities is in favor of 
treating such a transaction as that which took place Bétween 
Annund-moyi Debi and Kali-prosunno Mookerjea, as a disposition 
which the widow was, with the implied consent of Kali-progunno, 
her husband’s nearest heir, competent to enter into; at all events, 
as one which neither the sons of Kali-prosunno nor the representa- 
tives of those sons, ave entitled to impeach, Such a conclusion, if 
justified by authority, is certainly one which is agreeable to reason. 
And if that conclusion be sound, it follows that on the case mado 
by the bill, the plaintiff has neither any interest in the share of 
Boidyo-nath Mookerjea, nor any title of relief in this suit. 

I entirely agree, however, with Mr. Justice Jackson in thinking 
that in the circumstances of this ease the bill, though dismissed, 
should be dismissed without costs as against the principle defen- 
dents. The other defendants must have their gosts—Boulnois’ Re- 
ports Vol. I, pp. 120—136. 


A. gift by a widow of the property derived from her husband to, 
her daughter (the next in succession) and her daughter's husband, 
a Brahmin, is valid, under the Hindt law, as current in Bengal,*— 
Beér Inder Narain Chowdree and Muthoor Inder Narain Chowdsee 
y, Suibhama “Debea and Kishen Chunder Sandyal.—Sel. 8. D. A. 
Rep. Vol. VI, p. 36 (New Ed. p. 42,) 


* In this reapect there is po difference betwegn tho Hindi Inw as curront in Bengal 
and that current clsewhere, 
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Where the transfer"sought to be set aside was by the widow it: 
favor of her daughter, who was awful’ heir to the property, held 
that, the plaintiff, » reversioner, hag no present ground of” action, ag 
his reversionary right was not prejudiced thereby.— —Udhnwr Singh'v. 
Mussummat Ranee Koonwar. Agra.—Rep. Vol. I, A.C. p., 234. 


Held, though strictly speaking, a Hind6 widow has no legal power 
to execute a hibah-bil-cwuz, which is more in the nature of a sale 
than gift, still in the present case, which is a transaction betweén 
the (maternal) grandmother and her grandson, the Court consider the 
transaction in the light of a gift ; and consequently it was quite com- 
petent to the grandmother, her own daughter or her grandson’s 
mother" not being alive, to transfer the property to her grandson, so 
“as to accelerate his succession and to place him in o position a6 once 
to assert his right to his grandfather's estate—Guda-dhus Ghose 
vy. Wooma Churn Ghose,—S, D. A. Decis,, for 1859, p, 156, 


Catcurra, H, OC. A.—The 9th of September 1864, 


Present: 
Tlie Hon'ble C. B, Trevor and G. Campbell, Puisne Judges. 


Prorar Cuunprr Roy CHownry, (one of the Defendants,) Appellant, 
versus 
Sremmorry Joy Monex Deser CoowpuRatn and others, 
a ( Plaintiffs,) Respondents. 


According to Hindé law, s widow in possession oan relinquish, and, by relinquishing, 
anticipate for the reversioners their period of succession, A relinquishment in favor 
of second reversiouers is also valid if made with the consent of tho fiat reversionors, 


One Chunder Sekhur had two sons, Doorga Churn and Par- 
butty Churn, Doorga Churn died childless, leaving a widow," Joy 
Doorga, who died in Jeit 1267, Parbutty had six sons, Komul 
Chur, Kali Churn, Gowree Churn, Rugghoo Churn, Oti Churn and 
Bowanee Churn, The two last sons died before their father, Komul 
Churn, and Gowree Churn died without heirs. Kali Churn died 
leaving only a widow, Joy Monee, plaintiff in the preseng case ; and 
Rughoo Churn left a son, Protap, who is the principal defendant in it, 
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The plaintiff Joy Monee sues in her husband’s right for one- 
fourth share of the 8 annas of the property belonging to her hus- 
band’s father Parbutty Churn, and also in the same right for one- 
fourth of the 8 annas of the share of Doorga Churn, which share, 
by a deed of gift executed on the 7th Jeit 1228 had, with the con- 
sent of Parbutty Churn who was then living, been transferred to 
his sons, and possession taken by them under it, 

The defendant, Protab, pleads that plaintiff is entitled to one- 
fourth of thé 8 anuas belonging to her husband’s father, but that 
the deed of gift by Joy Doorga was not executed by her, but if exe- 
cuted, was null and void under Hindt law, and as she was a widow 
in possession and all the other members of the family predeceased 
her, he, as the nearest heir of Doorga Churn, is entitled to the whole 
of the property with the exception of the share belonging to 
plaintiff, 

The lower Courts found that the deed of gift was executed by 
Joy Doorga with the consent of Parbutty Churn, that the four sons 
of the latter took possession under it, and that consequently plaintiff, 
as the wife of Kali Churn, is entitled not only to the share of Par- 
batty Churn which her husband enjoyed, but also to the same share 
in the property of Doorga Churn which had passed to her in his life~ 
time. 

It js now contended on the part of the defendant in special 
appeal, that the deed of gift is in itself illegal; that to make it legal, 
it requires the consent of all the contingent reversioners theh in 
vexistence ; that even if it be looked upon as a reliuquishment, ite is 
illegal, for a widow having once taken possession canuot relinquish 
under Hindd law; that, consequently, the lower Court’s judgment 
should be modified, and the suit of plaintiff, as to a share in Doorga 
Qhurn’s shayé of the property, dismissed. 

We think that it admits of no reasonable doubt, that under 
Hind@ law, a Hindt lady in possession can relinquish, and by relin« 

uishing anticipate for the reversioners their period of succession, 
andbif she does this in favor of second reversioners (as in the present 
‘Gnstance) wit} the consent of the first then or afterwards expressed, 
the relinquishment is valid, and this notwithstanding that it may 
be expressed in a form which under some circumstances might be 
open to questigh. 


application with costs—S. W. Rep. Vol. I, c. x. p. 98. 
# 
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Under this view, we consider the relinquishment by Joy Dit i 
in favor of Parbutty Churn’s sons with the consent of Parbutty 
Churn entirely legal, and as the property vested in those sons, the 
plaintiff, the wife of one of them, is entitled to the possession of the 
whole property of her husband, @, ¢ to one-fourth of the property of 
Doorga Churn, as well as the same share in that of Parbutty Chum 

There is then no ground? for special appeal, and we reject the 


: 


Carcurra, H. OC. A—The 26th of November 1867. 


ve 


4 Present: 
The Hon’ble L, S. Jackson and Dwarkanauth Mibter, Judges. 


Suama Soonpurse and another, ( Defendants) Appellants, 
VOTSUS 
Sxuror Caunper Durr and others, ( Plaintiffs, ) 
Respondents. 


« 


The cession of her right by a Hinda widow, during enjoymeut, to the heir of her 
husbaud is valid ; the recipient becoming absolutely entitled to the propaty whioh 
paases on his death to his heirs 

2 


Jackson, J.—The decision of the Lower Court in this case is 
erroneous. That Court has held that although Shurus Chunder, 
during the life-time of Huro Soonduree, who was a Hind widow 
in life enjoyment of the estate, obtained a decree as heir, on the 
strength of a deed of gift, of the estate, still this decree and gift 
can ouly stand good duzing the life-time of the childless widow, 
Huro Soonduree. And the decision goes on to say, that nd gift or 
sale by a childless widow can remain valid subsequent to her decease, 
and that though Shurut Chunder was the heir of Huro Soondurec’s 
husband, still as he died during the life-time of that lady, his heirs 
ean only hold and enjoy the disputed property under the above deed 
of gift and decree, so long as she lives, but that after her death 
they can have no right to it. Now, it appears that Shurut Chunde*” 
was, in fact, undisputably the heir of Huo Soonduree’s husband, 
and therefore the reversioner. It has been repeatedly held by the 
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late Sudder and by this Court, that the cession of her right by a 
Hindé widow during enjoyment, to the heir of her husband, is valid, 
Among the latest cases upon this point is that given at page 241 
of Mavshall’s Reports, the case of Rujoneekant Mitter.* That be- 
ing so, and Shurut Chunder having received a surrender of the 
rights of the widow, entered into possession as heir of the husband 
and became absolutely entitled to the property, the interests of the 
widow being thereby extinguished. On his death, his heirs took 


the property, and the heirs of Huro Soonduree’s husband have, there- * 


fore, no claim to it. The decision of the Lower Appellate Court 
must be overruled, and the special appeal allowed with costs,—S. 
W. Rep. Vol. VIII, c. x. p. 500, 


Carcurra, H. OC. A—The 29th of July, 1874. 


Present: 
The Hon'ble Romesh Chunder Mitter, Judge. 


Gunca Prrsap Kur, (one of the Defendants,) Appellant 
versus 
Suampnoo Nara Burmun and others, ( Plaintiffs) Respondents, 


The succession of females, according to Uindu law, is not regular succession, and is not 
based ‘upon tho ordinary theory of aphitual benofit, Therefore, if they relinquish 
their rights in favor of the reversioner, the case is again brought back to the normal 

+ ptate of succession, the effect being to vost in him a completo title, 


* he facts out of which this special appeal arises are briefly 


these. One Abi-ram was admittedly the former owner of the pro-, 


perties which form the subject matter of this litigation, He died 
sometime before 1285, leaving him surviving Jusoda, his widow, 
Dullabha, his daughter, and Ram-nath and Shumbhoo-nath, sons of 
his daughter Dullabha. That after his death, Jusoda, with the consent 
of Dullabha, made a gift of these properties to her grandsons Shum- 
bhoo-nath and Ram-nath, That on the 27th of Bysack 1286, 14 
gone share in them was sold to the Defondant’s ancestor by Ram- 
‘Bath and Shumbhoo-nath. That muhsequently on the 9th of Magh 





* See Vyavasthdé Darpana (2nd Ed.) p. 128, . 
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1249, the remaining 2 anua share was similarly sold to the defen- 
dant’s ancestor by Shumbhoo-nath and the widow of Ram-nath, who 
‘ had died in the meantime. hat subsequent to this, the remaining 
son of Dullabha, viz, Shumbhoo-nath, also died, and last of all 
Dullabha herself dying in Assin 1274, the plaintifis have become en- 
titled to the properties in dispute by right of inheritance as heirs to 
the original owner Abi-ram. Upon these facts both the courts he- 
glow have decreed the plaintiff's claim, with the exception of  small- 
portion of a certain talook which has been held to have been lost to 
the plaintiffs, by the provisions of Section 2 of Act VIIT, of 1859. 


: The defendants have preferred this special appeal, and the fol- 


a 


@ 
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lowing grounds have been urged :— 

1sé—That the Lower Courts should have dismissed the plain- 
tiffs claim as barred by limitation. 

Qnd.—That, upon the facts found, the Lower Courts should 
have held that the gift by Jusoda with the consent of Dullabha 
created an absolute right in the disputed properties in her grand- 

# sons Ram-nath and Shumbhoo-nath. 
8rd,—The sale by the daughter Dullabha eicislaal with the re- 
 Versionary heirs transferred the whole proprietary right, and the 
purchaser by such transfer acquired an absolute interest in the “lis- 
ates properties. 

» The contention of the special appellant raised in the second 
ground of special appeal, which I shall consider first, seoms to mo 
to be valid. The arrangement by which the property in dispute was 
made over to Ram-nath and Shumbhoo-nath appears to be legally 
to amount to cession and relinquishment of their rights on the part 
of Jusoda and Dullabha in favor of reversionary heirs. ‘Lhe Lowor 
Courts speak of it as a gift-of the lifo estate of Jusoda, as if there 
was vested in some one else the remainder of that estato, Teed 
hardly point out that this proceeds from an crroncous assumption that! 
the widow's is mere life-estate. Therefore, the question to be deter- 
mined is whether, according to Hindf Law, such cession and relin- 
quishment of the widow’s rights in favor of the roversioner operates 
to vest in the latter a complete title, Upon the authorities it ia 
clear that it should be decided in favor of the reversioner. All the 
earlier cases upon the subject aro collected in tho case of Jadu- 
moni Debea versus Saroda-prosunno Moukerxjca ( Boulnois’ Reports, 

You. 1, 30 
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page 121).* Although from an examination of them there might be 
some ground for contending that there was a slight conflict, yet an 
examination of the modern cases makes it quite clear that upon the 
authorities the question should be answered in the affirmative. (Vide 
page 627 Norton’s Leading Cases, part II, where these cages are 


‘ quoted). It seems to me also that this view is quite in accordance 


with the spirit and principles of Hind& Law. The succession of 
females according to Hindi Law is quite exceptional, and is not 
founded upon the ordinary rule viz., that of spiritual benefit. It is 
true that in the, case of the widow, she confers some spiritual benefit, 
but if that were the sole test she would have ranked much lower 
than what she does now; daughters confer vo benefit, but they sue- 
ceed because their sons do. Thus it is evident that succession of 
females according to Hind& law is not regular succession, and is not 
based upon the ordinary theory of spiritual benefit, Therefore if 
they velinquish their rights in favor of the reversioner, the case is 
again brought back to the normal rule of succession, For these rea- 
sons I am of opinion that the effect of the arrangement by which 
Jusoda and Dullabha relinquished their right in favor of Ram-nath 
and Shumboo-nath was to vest in them at once a complete title as 
if they had taken the inheritance direct from Abi-ram. This being 
go, the plaintiff's claim must fall upon this ground of law. 

In this view of the case it is not necessary to express any 
opinion upon the other grounds of appeal. Therefore the result is 
that the special appeal will be decreed, and the plaintifi’s suit dis- 
missed with costs in all the courts —S, W. R. Vol. XXII, p, 398. 
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Catcurra, H. C.—The 26th of August 1868. 


Present: 
The Hon'ble L. 8. Jackson and Dwarkanath Mitter, Judges. 


Crownury Juyme-Joy MULLGCK, ( Defendant, ) Appellant, 
versus 


Ras-Moyve Dassee, { Plaintiff, ) Respondent, 
4 


A Hindi widow has full right to alienate any portion of the estate in hor possession, * 
if the benefit of her husband’s soul requires such a sacrifice; even though the aot 
by which that benefit is to be seoured is to be performed by a male member of the 
family, 


Mitter, J.~-—This was a suit instituted by the plaintiff, now re- 
spondent before us, to recover possession of certain movable and 
immovable properties described in the plaint, ‘I'he case set up by 
the plaintiff was, that the properties sued for by her were held and 
owned by her father, the late Gudha-dhur Roy; that on the domise 
of her father without male issue, his whole estate, real and personal, 
devolved upon her mother, Sreemuttee Doyee as his next heir and 
successor; that on the death of her mother which took place on 
the 19th of Bhadro 1273, the plaintiff as the only heir and represen- 
tative of her father wanted to take pussession of the estate, but that 
she, was opposed by the defendants in the cause under color of vari- 
ous titles alleged to have been created in their favour by the said 
Sreemuttee Doyee. ‘The cause of action was stated to have arisen 
on tke 14th of May 1866, the date when this opposition was alleged 
to have been offered. ‘The Principal Sudder Ameen of Midnapore, 
Baboo Nobin Kishen Paulit, bus given a decree to the plaintiff in 
respect of a portion of her claim, and the present appeal has been 
acourdingly preferred by the defendant Chowdhry Juuine-joy Mul- 
lick, 

With reference to the purchase made from the mother of the 
plaintiff, the appellant contends that she, the plaintiff, was a con- 
seuting party to the alienation ; and further, that indepoudently of 
such couseut, there was a valid necessity to support it. 

The appellant has shown by good aud satisfactory evidence that 
the plaintiff's mother had occasion to defray the expences of the 
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srédh of hex husband's mother; and that it was for the purpose of 
raising funds on account thereof that the sale in question was made. 

The Principal Sudder Ameen ontirely forgets the position which 
a Hind widow occupies with reference to the estate of her deceased 


‘husband, ‘This position is clearly laid down in the Déya-bhéga, 


page 182. “For women the heritage of their husbands is pro- 
nounced applicable to use. Let not women on any account make 
waste of their husbands’ wealth.” The word “waste” is expressly 
defined to mean “expenditure not useful to the owner of the pro- 


: perty.” Itis clear, therefore, that the mother of the plaintiff had 


full right to alienate any portion of the estate in her possession, if 
the benefit of hor husband’s soul required such a sacrifice, even 
though the act by which that benefit was to be secured was to be 
actually performed by a male member of the family, It is a mis- 
take to suppose that she holds the estate in trust for the benefit of 
the noxt heir of her husband, and such an heir has no right to con- 
test the validity of an alienation that has been made for the apiri- 
tual welfare of the deceased owner himself. Now, the performance 
of the srédh of his mother was 9 matter of the utmost importance 
to the manes of the plaintiff's father ;* and whoever might have per- 
formed it, the plaintiff's mother was fully justified in raising funds for 
such performance. The mother of the plaintiff, therefore, was bound 
in duty to raise funds for the srédh, whoever might have performed 
it; and by raising funds for this purpose she was using, and not 
wasting, the property within the meaning of the definition above 
-pointed out. 

All that the appellant was bound to show was that ho had 
made reasonable enquiries about the existence of the alleged neces- 
sity, and that it was a nocessity sanctioned by the Hindé law. Tho 
appellant has given ample evidence to prove this part of his case, 
and there is literally no evidence produced by the plaintiff to rebut 
it.-S. W. R. Vol. X, p. 309, 





i ¥* Soo Ante, page 122, 
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Caxourra, H. C, A—The 14th of June, 187L, 


Present : 
The Hon'ble F. B, Kemp and F. A. Glover, Judges. : 


Special Appeals from a decision passed by the Subordinate 
Judge of Gya. 


Oase No, 2691 of 1870. 
LALLA Guxeur Laut and others, (Plaintiffs) Appellants, 


VETSUS a 
Mussummat Toorun Koonwur and others, ( Defendants, ) : 
Respondents. 


Case No. 2694 of 1870. 
Crumun Latt, (one of the Defendants,) Appellant, 
versus 
LALLA Gunput LALt and others, ( Plaintiffs, ) Respondents. 


The srddh of the widow's husband, tho marriago of his daughter, the maintonance of 
his grandsong, and the payment of the husband's debts are admitted by Hindi law 
aa legitimate grounds of necessity for alionations.* 


Kemp. J—The main ground and the ground upon which wo 
think that we ought to remand the case is contained in ground No. 4, 
namely, “that the Lower Appellate Court scems to have erro- 
neously held that there is no evidence of legal necessities, and tho 
reasons assigned by it for invalidating your potitioner’s deed of sale 
are wrong in law.” The first Court, a Hindt Officor, in a very ola~ 
borate decision, found that the alienation by the widow was for pur- 








* In Kashi-nath Basak and another versus Tara-sundmi Dasi and another, in tho 
Privy Council, Lord Gifford, after reviewing tho opinions of tho difforont Pandita, 
observes a8 follows :— 

“The result, as it appoars to me, of these differont opinions, is this: that thoy all 
agreo, ag I have already stated, that the widow Hara-sundaii Dasi is ontitlod to absolute 
possession : that she has, for certain purposes, a clear authority to disposo of hor hus 
band's property ; she may do it for religious purposes, including dowry to a dnughtor, 
and making gifts and donations to tho husband’s family; but thoy differ in this: the * 
Comb Pandits say that if she alienates tho property for othor purposes, without tho con- 
sont of the husband's relations, it would be invalid; tho othors say thal, though sha 
would incur moral blame, if applied for purposes not allowed, yot tho act would be 
valid as against the relations of the husband; in that respect the four pandits dilter from 
tho pandits of the Court, founding their opinion upon tho dootrines containod in the 
Ratndkava and Chintd-mant which were nob overruled by tho Pdyo-bhdga and Dayne 
tattwa.” See Vyavasthd Darpare (2nd Ed.) pp. 07 and 149. 
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poses allowable by the Hindi Law. He finds that the 2ur-i-peshgee 
made by the husband of the widow, the common ancestor of the 
parties, Khoob Lall, was paid off by the widow ; that the srddh, of 
Khoob Lall was petformed by her; that the marriage expenses of 
Bal Koonwur, daughter of Khoab Lall, were provided by the widow; 
that the maintenance of the other plaintiffs was also provided for 
by the widow as well as the marriage of their children; and that all 
the disbursements on the above accounts had to be provided for by 
joans raised by the widow from the defendants, He also found that 
the plaintiffs are living in commensality with the widow and are 
oolluding with her in order to render her acts nob binding upon 
them beyond her life-time. The first Court shows very distinetly 
that in the litigation which took place between the widow and the 
ticea-dar, Rewut Sahoo, the widow had to institute proceedings in the 
Fouzdary Court before she could get rid of the ticcadar'; that these 
proceedings were appealed to the Sessions Judge, aud that the widow 
did not get possession except on the footing that she was first to re- 
pay the amount of the zur-i-peshgee advanced by the ticcadar; 
then there was a suit in the Civil Qourt by the ticcadar against the 
widow, although that suit was dismissed ; and he found also that the 
widow had herself to sue the éievadar in the Civil Court, and that 
there were expenses incurred by the widow on that account, and al- 
thoughishe got her costs in that suit still there were many expenses 
incurred in excess of the costs which the Court awarded to her. 


Mhis elaborate and careful decision of the first Conit is disposed 
of by the Lower Appellate Court, a Mahomedan Officer, in as many 
wofds as there are pages in the first Court's decision. 


The Subordinate Judge fiuds that because the widow got het 
costs in the litigation with the ¢iceadar awarded to her, it is absurd 
to say that she incurred any gosts of her owu in those suits, He also 
finds that any other necessity has not been proved because the Moon- 
siff had proceeded on imaginary grounds, We fail to see how the 
. Moousiff's grounds are imaginary, for he proceeds on grounds adinitt- 
ed by" the Hiudé law to be grounds of necessity for such alienations, 
namely, the srédh of the widow's husband, the marriage of his 
daughter, the maintenance of his grandsons, and the payments of 
the husband’s debts. All these ’grounds are acknowledged by the 
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Hindd law as legitimate causes for raising money by a widow, and 
they have, been found to be proved by the first Court. 

The decision of the Subordinate Judge is so unsatisfactory that 
we take the case out of his hands and remand it to the Judge to 
be tried as an appeal from the Moonsiff’s decision. Costs to follow 
the result.—S. W. R., Vol. XVI, p. 52. 


Expenses incurred by the widow of a Hinda for the marriage 
of a daughter are recoverable from his estate-—Preag-narain v. 
Ajodhya Persaud and others.—Sel. 8. D, A. Rep. Vol. VII, p. 618. 


Hindfi Law does not regard ‘‘ pious purposes” as the only “ ne- 
cessary purposes” which justify alienation of inherited property by 
Hind@ ladies. Self maintenance, discharge of just debts, protection 
or preservation of the estate, may be regarded as such “necessary 
purposes” also,.-Sooroo Persaud v. Rajah Krishna Persaud Baha- 
door Sahie.—N, W. R. Vol. I, Part I, p. 49. 


A widow may alienate houses and real property inherited from 
her husband, provided it be for paying his debts or defraying his 
funeral expenses, or for any other good and religious object, but al- 
ways with the reservation of any rights possessed by any other 
persons in the same.—Lubmee-ram and others v. Khooshalee and 
another—Borr. Rep. Vol. I, p. 412.—Morl. Dig, Vol. I, p. 286.¢ 


Paryy Counom.*—The 11th and 12th of December, 1867, 


CavaLy VENcATA NARRAINAPAH, Appellant; ¢ 
And the Conzcror or Masuvipatam, Respondent, 


4,, made advances to 4 Hindt widow in possession, which wore scoured by a mortgage 
on the immovable estate of her late husband, and the advances were applied by hor 
to purposes for which she had power by the Hindd law to chargo or alionnte hor 
Husband's estate, without his beirs' consent. Held, that A, was entitled na against 
the Crown, who took the estate by exoheat on the death of the widow for want of 
heirs, to possession of the estate under the mortgage, as security for the amount 
advanced and interest, subject to the equity of redemption by the Ciown. 





* Present :—Members of the Judicial Committee —Tho Master of tho Rolls (‘Tho 
Right Hon. Lord Romilly), the Right Hon. Sir James William Colvilo, the Right Hon, 
Sir Wdtyard Vaughan Williams, and the Right Hon. Sir Richard ‘Torin Kindorsloy, 
Ansessor “~The Right Hou. Sir Lawrence Peel, 
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‘This is the third appeal to Her Majesty in Council in this un- 
fortunate case. On the first it was determined that the Crown, 
which is represented by the Respondent, was entitled to the zemin- 
dary in question by escheat, subject to whatever interest the Appel- 
lant might have acquired therein by virtue of the transactions 
between his late father and Veregondah Lautchmt-devammah, the 
widow of the last zemindar, The order in Council made on the 
second appeal, which bore date the Gth of January, 1862, amongst 
other things, declared, that the Crown, taking by escheat, liad the 
same right to impeach the alienation of the widow which the next 
heirs of the husband (if such there had been) would have had; 
and that the Appellant, thea the Respondent, was entitled to a 
charge upon the estate, and tobe paid and satisfied thereout, the 
full amount of all such of the advances (if any) made by his 
father to the widow, as were made for purposes for which, according 
to the Hindu law, she would have been entitled to alienate the es- 
tate against the next heirs of her husband, in so far as she had no 
other estate of her husband to answer such purposes,—and by the 
game order the cause was remitted to the Sudder Dewanny Adawlut 
of Madras. 

The High Court sent down the issues so directed for trial in 
the Zillah Court. The judgment of the Civil Judge (Mr, Billiot) 

_ optates very, carofully the facts which he found to have been proved 
4 pefore hig, Aud came to the following conclusions :—First, that the 
alienation by,tho widow was for legal purposes sanctioned by tho 
Hindé law, and that the right of the Crown, as next heir of the 
huskand, was, therefore, actually defeated by the Razi-namah ; se- 
condly, that the sums due for such advances amounted in April, 1838, 

to Rs, 48,614-13-6, the balance of the account then adjusted and 
settled; and thirdly, that the zemindar, the late husband of the 
widow, died possessed of no property available for any purpose, save 
and except the estate in dispute, which at his death was not unin- 
cumbered. : 
The decree of the High Court made on appeal from this judg- 
ment,declared that the right of the Crown to take by escheat was 
not defeated by the Razt-namah ; that from the death of the zemin- 
dar in 1810 up to 1818 advances were made to the widow by the 
_Appellant’s father for purposes for which, according to the Hindé 
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wd we xt 
law, the widow would have been entitled to charge’ or alienate the 
estate as against the next heirs of the husband. 

Against this decree the present appeal has been brought; and 
their Lordships have now only to inquire what facts must be taken 
to have been proved on the trial of the issues directed by Her 
Majesty's Order in Council of the 6th of January, 1862, and what 
couclusions ought to be deduced from them. 

That the zemindar, the husband of the widow, died in debs, 
and left little or nothing except the zomindary in question, is un- 
disputed. It seems to be also admitted that the gross annual reve- 
nue of the zemindary was on the average, little, if at all, in excess of 
Rs, 10,000, that the Peishkush, or Government revenue, was up- 
wards of Rs, 4,000, and that the balance was not much more than 
would cover the zemindary and other expenditure of the widow. 
The probability, therefore, of her getting out of debt, if she ever 
found herself in debt to a considerable amount, was exceedingly 
small. 

Again, it is proved, that the pecuniary trausactions between the 
late zemindar and the uncle and father of the Appellant ( who were 
first cousins of his wife ) began before the year 1804 If this be 
so, we have it established that in 1810, when the widow came into 
possession, her Jate husband was indebted to the Appellant’s. uncle, 
Kavali Seethiah, in a sum exceeding Rs, 20,000, and thatysho had 
to borrow from him a further sum amounting to about RS. 3,200, id 
order to defray the expenses of her husband’s obsequies, and perhaps 
also for other purposes. That the debt so due to Kavali Seethiah was 
twansferred to the Respondent’s father on the 16th of April, 18tls 
is Beoyed by Exhibit, No. XVI. 

* The High Court has held, that the only other advance estab- 
lished to their satisfaction is that of Re, 1 ,088-8-3, paid for Peishkush 
in’1828. And their Lordships will accept that finding as correct, 
though there is undoubtedly somo evidence of other advances of the 
like nature, 

The widow is shown to have succecded to the zomindary, en- 
cumbered with debts which she had no means of discharging, ex- 
cept the income; that is admitted to have been in ordinary years 
little more than sufficient to pay the Government revenue, and pro- 
vide for the expenses of her establishment and amily. 

Vor. IT, 40 


me 
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They do not agreo with the finding of the Zillah Judge, that 
tho title of the Crown was absolutely defeated by the Rezi-namah 
of the 5th Apzil, 1841. They do not think that the Crown is bound 
by that document, or by the'judgmeut of the 20th of March, 1839, 
on which it was founded. 

The result is, that their Lordships must humbly recommend Her 
Majesty to reverse the decree of the High Oourt, and to declare, 
that on the 20th of April, 1888, there was due from the widow to 
tho father of the Appellant in respect of advances for which she would 
have been entitled to alienate the estate, as against the next heirs 
of her husband, if such there had been, the sum of Rs. 48,611-18-6 ; 
thot’ sum was duly charged upon the estate by the mortgage of 
the 20th of April, 1838; and that accordingly the Appellant is now 
entitled to hold the zemindary against the Crown as a seaurity for 
so much of the said sum and of the interest thereon as now remains 
unpaid. This declaration is fatal to the Respondent's claim to im- 
mediate possession of the zemindary; but it will leave an equity of 
redemption in the Crown,—Moore’s India Appeals, Vol. XI, p, 619 


Carcurta, 8. D. A—The 15th of July, 1847. 


Mussymotar OMA CHOWDHURAIN and Gor!-natR Roy, Appellants, 
ra versus 

, * * Mussummat InpRA-~Mani CHowDHURAIN and others. 

¥ 


4A Tiindtt widow can alionate lands to pay her hushand’s debts without consont of 
heira, and such gale even without possession is valid. 


Plaintifts declare that they succeeded in getting a decree against 
Subliiddra’s husband Jiban-Krishna Babu, for Rupees 87,599-7-5, 
that after his demise she, in lieu of that debt, executed a bill of 
sale on the 17th Ashar 1249, and sold certain estates of her husband, 
which defendants, on the pretext of bendmé deeds alleged to have 
been exeouted by Jiban-Kiishna in their favor, withhold from plain- 
tints? plaintiffs pray, therefore, for possession and wasilat. 

In appeal, several pleas were urged for Appellants, of which 
the third is, that the sale to them, on which plaintiffs claim, is ille- 
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gal according to Hindé law; the jvidow, who sold to them, having 
no power to alienate property inherited from her husband. Fourth, 
the sale, with respect to the two properties in question, is illegal, 
because the seller was not in possession., Fifth, the decree for the 
amount of which the estates were sold, was collusive, and conse- 
quently the sale is invalid. Sixth, the sale and gift of Appellants 
were bond jide veal transactions, and not fictitious, and therefore 
should be upheld. 

On the part of respondents it was argued that, the sale having 
been made to pay her husband’s debts, by the widow, was perfectly 
legal’ The parties were Hindts, and according to the Shdstra, a 
sale"even without possession is valid. There was no collusion, ‘The 
plaintiffs had obtained a decree against the widow’s husband, which 
he appealed and died. ‘The widow then withdrew the appeals and 
sold the estate to avoid heavier liabilities from continuing to contest 
the demand. And that the sale and gift of Appellants have been 
clearly fictitious and fraudulent to evade demands, and thorefore 
were properly declared invalid by the Principal Sudder Ameen, 

On the third plea, the following question was put to the panddt 
of the Court; ‘Have Hindé widows the power to alienate the whole 
of the landed property inherited from thoir husbands, for payment. 
of their husband’s debts, without the consenf of the next heirs to 
the said property, relatives of the husband ? 

Yo which the pundit answered: A Hind& woman; who has fa ” 
herited the property left by her husband, may alienate the whole of 
it to pay his debts, because, so inheriting her husband’s property, 
she is bound to pay his debts.” 

The pandit refers for his authority 10 Nérada Munt, as statetl 
in the Digest of Jagan-ndtha, and to be found in Colebrooke’&sivan- 
slation, (pp. 815 and 816, volume I.) ‘If tho-dissets of the hus- * 
band have been received by the wife, she must pay the debts.’ And 
again: ‘and so must a debt be paid by a childless widow, who has 
accepted the care of the assets, even though she have not accepted 
the burden of the debts, for she is successor to the estate,’ * 

The fourth plea is utterly untenable under the Hindé law, as 
is evident from the whole tenor of the law on rescission of sale, laid 





* This however is not the tianslation of the toxt of Ndiade Muni, but of Jagan- 
ndtha‘a comment thereon, Soe Coleb, Dig. Vol. I pp, 316, 316. 


* 


' 


316 PRECEDENTS OF [ Boor 1. 


down in the Digest of Jagan-n&tha, especially the two texts of Né- 
rada cited therein ( pp. 317 and 318, volume TI, Colobrooke’s tran- 
slation,) “when a vendible thing, sold for a just price, is not deli- 
vered to the purchaser, this is called non-delivery of a thing sold, a 
title of a judicial procedure.” And again: “He then, who having 
sold vendible property for a just price, delivers it not to the buyer 
shall be compelled, if it be immovable, to pay for any subsequent 
damage, as the loss of a crop or the like; and, if movable, for the 
use and profits of it.’ Here are express penalties for non-delivery 
but not a word about invalidity on that account. 

The fifth plea is one which cannot be adduced by Appellants, 
as they are not heirs, and cannot call in question the propriety and 
honesty of the acts of the widow. 

The Court, therefore, deeming the claim of the Respondents va- 
lid, and the sale and gift of Appellants fictitious, dismiss the appeal 
with full costs, and affirm the decision of the Lower Court,—Sel. §, 
D, A. RB, Vol. VI, p. 354. 


Caxcurra, 8S. D. A—TZhe 2st of June, 1848, 


Preag Naraty, Appellant, 
ey a versus 
sg “Ss Ayopmya-PERSAUD and others, Respondents, 
oe 
‘Hie expenses inourred by the widow of 4 Hindu for the maniage of & daughter are 
recoverable from his estate,? , 


* ghttis’case, instituted by the Appellant in Zillah Patna on the 
ssecond June 1848,, was admitted to special appeal, on the 10th 

Novéinber 1846, imder the following certificate recorded by Mx. 
Ni Charles Tucker :-— 

‘One Sanik Ram died leaving a widow, Juddo Bunsee Koonwur, 
and one unmarried daughter Parbuttee. The widow borrowed some 
money from the plaintiff to defray the expense attending the mar- 

Tau this daughter. 
4. “On instituting a suit for the recovery of the amount against 
the widow and nephews of Sanik Ram, whd succeeded to his estate, 


, 
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the lower Counttrettle to give a decree against the estate of Sanik 
Ram, but confined their award to the widow personally, and any pro- 
perty she might possess in her own right. 

‘The marriage of unmarried daughters is one of the objects for 
which the Hind&i law allows a widow to alienate a portion of her 
deceased husband's estate; consequently, a debt contracted for this 
purpose, should be a charge on the estate of the deceased, and not 
on the widow personally. Special appeal admitted on these grounds” 

By the Court (Mr, Tucker, Sir R. Barlow, and Mr, Hawkins ; ) 

. * ~ With reference to what is set forth in the above certificate, we 
amehd the decisions of both the lower Courts, and decree against the 
estate of Sanik Ram against which the Appellant is at liberty to 
take out execution in satisfaction of this decree—Sel. S. D, A. Rep, 
Vol, VII, p. 513 ( New Ed. p. 602). 

By the Mitéksharé law alienation without consent of heirs being 
unlawful but under necessity, a transfer by mortgage, made to clear, 
off old debts and pay for a marriage, was held to have been under 
sufficient urgent case—Sheo Suhae Singh and others y, Gobind 
Roy and others.—-S, D. A. Decis, for 1859, p, 376, 


Sale of a portion of her deceased husband’s property by a Hindt 
widow, ostensively to pay his debts, and to defray other expansgff 
for which the Hind’ law permits alienation by a widow, upheld on 
proof as regards some of the debts—and on presumption as regards 
the others, that they were incurred by the husband,—and in the 
absence of proof, that: the sale proceeds were otherwise appropriated, 


The purchaser is not required to prove actual appropriation of 


the proceeds to the ostensible purpose.—Baboo Hurvish Chundér * 


Roy v. Nund Lall Dutt and after his death Gobind Ohunder Dutt,— 

8. D. A. Decis, for 1852, p. 259. sas ty 
A-sale by a Hind& for a just debt, made in conformity with the 
Hindé law, and with the consent of the reversioner may be valid, al- 
though the debt creating the necessity for the Sale was a debt not 
of the ancestor's time, but of the widow's own ‘contracting.—Shoo- 
bhankuree Dossee for self and as guardian of Gopuul Chunder Bose, 
minor, v, Chand-monee Dossee and others.—S. W. R. Vol. VII; p. 336. 
A widow is liable under a decree for ancestral debts.—Sitanam 

Dey v. Ramee Prosunno-moyes Debia.—S, W. BR, Vol, LY, p, 88. 


~~ 
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Mannas, I. O—Zhe 27th of Sune 1863. 


Nama-stvAya Crmrrt versus Stvs-GAmt, and others. 3 


, 


‘The widow of au undivided Iindt hos no right to soll his property for payment of Ins 
debts, oven though it be solf-nequited.* 


Judgment :-—This was a suit by tho plaintiff as an undivided 
brother of the second defondant, and of the deceased husband of the 
first defendant, to recover two-thirds share of a house said to have 
been illogally sold by the fist defendant to the third. 


The lowe: Couits upheld the sale in question, and dismissed the 
plaintiff's claim, on the ground that the house was the; sclf-acquired 
pioperty of the fits} defendant’s husband, and that the sale was 
made by the widow, the first defendant, for the purpose of paying 
her husband’g, debts. 

We consider‘it clear that the ground on which the lower Courts 
have decided this case are untenable in point of law, The brotherg 
being undivided, it 13 manifest that on the death of one of their 
number the widow had no right to deal with his property whether 
self-acquired or pot;* and the sale is consequently invalid.—Mad. 
TEC. Rep. Vol. Ip. 874 . 

4 widow has full power over the effects of her husband so long as 
shéritoes not contract a second marriage. And where a widow had 
appropriated suuch property to the payment of the debts of her deceased 
husbénd, and to the expenses incidental to his funeral rites, through 
the instrumetitallty of the mukaddams or Patols of their cast, pio. 
viously to her sontracting a second marriage, and tho heir of hor 
‘deceased husband claiming the propeity from tlie Mukaddams, as 
revering to him jigther contracting a second marriage, Was non-suit- 
,, 0d, as it was showiby them that the propaty had beén legally ap- 
plied as ‘aforesaid by the directions of the widow, and it did not ap- 
pear to have remaified in their hands, or to have gxpinded for their 
use. Bhoola *Khoosha v. Shiv-lall Kooher and otheis.—Borr. Rep. 
Vol. IL, p. 264. Vide Morl. (New Series ) Dig. Vol, I, p. 285, 
i‘ 4 
* This deoistom sedine to ba opposed to the fotegbins beisions, especially the Privy 


Coutieil’s Decision in Katama Natchea v, RojaliofSive-guagh which is quite in actord- 
ance with Hindé law See ante p, 244, 4 Sresuts is 
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A. aalo by a Tina widow, of Jand inhovited by hag fom her 
lusland i4 valid only whon mide of necossily, and for eortain pur. 
poser —Ltangamuund Ayyungir y, Venjuleddémanal and athorae-- 
Mal. UG, Vol. Lp. 28. 


Canoupra, $8. D. A—Zhe Wh of April, 1869, 
u N, Raikos and A. Sconce lisq., Jrdges, and G. Look Tiss 
\ Ofieiuting Jrulge. 


Srow Naw Roy (plaintif’) Appellant, 
. UCN NH 
Rurrvyn-MALA CuowDiURArN rnd othors (Defendants) Respondents, 


, Uhis casa war celmitterc to apecial append by Mexsra, 
Q, B, Lrevor and LW, Vs Rayloy, 
te 
* Pho subjoot of Unt mutt ig Wie validity of wn tlookdarce pottah granted ly the mobhor 
of plaiutify, a Hind widow, bofore sho had adoptod tho plainunt, 

Both tho lowor Courts aMrmod Uta potat, and Uamtuaod the alt Pane a mpacts) appoal 
having boon nduilited on two grounds, Le wos hold with rofenas to the xeoond, i] 
tho danger of onl tho wholo oalato by a sald for arivare of roxanne, and Ue Ti 
tod anil onotmborod rosouraen of tho widow, whieh logatlor wero hold te Justify the 
widow In avoking rollef by tha oreation of (ho dofendanvn talgok, fheninh sro af 
Jogal nocosulty within tho contemplation of the law. a 


\ 


‘ho plaintiff alloger that Unnopoona, his’ adoptive mother, 
geantod to the dafondant a Aenrance falookilaree puttak dated Vuh 
of Assaurh B,8., bub that ho now sues to aot it asidp as invalid 
undor the Tindd law, : “ 

Tho Principal Siuldor Ameen ant the J udgaslavo hold that: the 
transfor waa valid under the Tlindé law. % 

Raikes T—~Lho Judge's finding ia, thet (haloan to tie widtew 
honofited the heir, who auccoaled hor, hy saving’ the estate, and tat 

» tho leaso is valid, as no other resonreos ure shown to lave boon 
available. : : 

Blborling in his treatise on inheritanes, has collated all the 
authorities on thin subjeat, and at pago 78, Seetim OLX V, le refers 
to thom. (The widow ia in lov right nn wuts entitled ta omjay the 
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property of her deceased husband, and as heir is bound to apply it for 
his spiritual benefit, Generally she can not make gifts of or sell, or 
mortgage, the property, because, after her death, the property is to 
go to the next heirof her husband. When a sale or mortgage be- 
comes necessary for any indispensable duty, religious or secular, or 
for her maintenance, it is valid, because duties must be performed, 
and she has a right to her maintenance out of the property.” 
Doubtless, for obvious reasons, the Hindé law could not speci- 
fically provide for a case of Government sale; but it is not consistent 
with Hindé law that the widow should passively allow the estate 
of her husband to be swept away, when the sacrifice of a small por- 
tion of it would,preserve the greater part, and the act of sale or 
would apparently come within the line of seouliar duty 
upon her, ‘and render valid any such alienation indepen- 
dent of the precedent mismanagement which may have caused the 
necessity, If; then, the alienation be in proportion to the Govern- 
ment demand, and the lender be able to show that he used due 
caution in ascertaining the apparent truth of the representationg 
made to him regarding the jeopardy of the estate, there seenig 
nothing in the spirit of the Hindi law to prevent the recognition of 
his rights against the successors to the property. 
As to the point that the defendant was bound to show that the 
adye 'se seasons, or some inevitable calamity, had exhausted the pro- 
+ perbyyand brought it to the hammer, as the only legal ground on 
which a charge of this nature on the property cau be made valid 
* under the Hindé law, Ido not find that in the precedents quoted 
from any judicial ruling on the point; nor do they profess to give 
the Pr authority ‘ander the‘Hindd law which inculcates this 
pédyliar di trine. I would rather say that no such general rule should 
axbe Inia aii, mae when a mortgagee seeks to enforce his lieny 
1 agaist property itthe hands of the heir under circumstances like 
the present, he must*prove that the representations which ‘idduced 
him to ee his money, disclosed such a state of facts as showed 
thaté thes nance of the widow was dependent on the preserva- 
tion of the tat, or that the performance of some duty enjoined 
by thieainad law justified the alienation, ? - é 
7 ggg above reas ng. I decline to interfere with the Judge’s 
decision, and would reject this special appeal, with costs, 
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Look J. etd at A Vindd widow, having the powar rf adopt, 
Dut not having adopted, rold part ef tho hereditary property to 
obtain funda to yiny tho Government revouno dito from the oxtato, 
and thoroby preserva ib from public sale, Sho aftorwarda adoptod 
tho plaintill, who now seols to aol agide the above ado on tho 
ground tnt his adoptive mothor, having, at tho time ef tho aalo, 
only a life-interost in tho proporly, had no powar to alionato; that 
aanlo by a Windd widow is only valid in caaos of necessity pro- 
soribog by tho Windt law ; that tho prosont was nob such a nocossity 
ag justifiod tho alionation, 

Tho decision of tho Privy Council, in tho enso of Lunooman 
Porgaud Pandoy, has matorially altorod the position of a morlgagoo 
or vondee from a Iindé widow, Tt has velieved lim from muoh 
rosponsibility, and only voquires hith to havo aclod in good faith, 
and to havo hoon satistiod in the oxislonco of an immediate voces 
sity for tha mouey at tho time of lis Wwaurackion with tha widow, 
Tn tho caso quoted above, it is wrgod that the widow had adapted 
n,80n; but tho mogageo's or vondoo’s position and responsibility 
do not rost upon tho position of the widow, but on tho fuct of o 
nooessity then existing, and on his own good faith in tho transnotion, 
Tho chief point, thoroforo, to bo lookad to, in all those carer, aps * 
ponrs to bo tho nocossity undor which tho salto ik nllogod to lava 
boon mado, and tho conduct of tho purchaser. ‘The privato sale 
or mortgage, by a widow, of part of an oxtate, to save tho rennin 
dor from a revontto anlo for arronrs to Govornmont, id an net not 
contemplated by tho Windy Inw; but it ia admitted that, under 
corbain ciroumatancos tho widow is justified in making auch te sale, 
Tn tho prosonb ense wo find that the Judyo consictors that & nooos- 
aily which xondored the aalo justifiable did oxix. Mvom thie evidence 
bofore him, ho finds that the lato propristor dind in embarrassed 
ciroumstancoa; that plaintif, when he euno of ago, waa, owing to 
hia ombarrassod cireumataucos, alxo obliged to contact nv Jonn, show> 
ing thoraby that tho roxoureoa of tha catata wore inauilleiunt fer 
tho support of tho family, or had beon diverted mito’ othor chinnole, 
auch as tho paymont of dobts. Ilo ida Chat tho diner to the 
catale by Governnont anlo, which wag advertised ta take plied on a 
Gato close at hamid, waa imminent; and that, owing to this private 
silo of a part of tho properly, tho ronuinder of Uke oatata wan 
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saved, the arroars of Government safes anata been paid up 
from the purchase money obtained from the vendee, There is 
nothing illegal in this finding, I would therefore confirm the order 
of tho Lower Court, and dismiss the appeal, with costs.” 

Mr. Sconce also affirmed the Lower Court's decision. 

8. D. A, Rep. for 1859, p. 421. 


Caucutta, H. C. A.—Zhe 10th of January, 1868. 


Present ; 
The Tlon’ble Sir Barnes Peacock, K¢., Chief Justice, and the 


4 a 
: Bs ® Hon'ble Dwarkea-nauth Mitter, Judge. 


Poot CrunD Laut (Defendant) Appellant, 
VEYEUS 
RuacHoo-zuns SuHAYE (Plaintiff) Respondent. 


In 4 suit by reversionera to set aside a deed of sale by a Hindt widow of part of her 
husband's eatate on the ground that the money which it was necessary to raise could 
have been raised by other means ; it was held that if the widow sold a lager por- 
tion of the estate than was necessary to iaiso the amount which the law anthoiized 
her to raiso, the anle would not be absolutely void as againat tho reveisioners, who 
could only set it aside by paying the amount which the widow was entitled to 1aise 
with interest. is 

Hold alao that, tf a widow cleota to sell when it would be moro beneficial to mortgago, 
the sale cannot be set aside as against the purchaser if {he widow and tho purchasor 
are both acting honestly, 


Peacock, C, J—This is a suit brought by the plaintiff against 
the widow*of Nursing Suhaye, deccased, who was a cousin of the 
plaintiff, the plaintiff and Nursing Suhaye being the sons of two 
brothas. Nursing having died without male issue, the plaintiff's 
claims under the Mitékshar&é Law to be the reversionary heir of 
Nursing upon the death of his widow, and the suit is brought for 
determinagion of right of inheritance by setting aside several deeds 
of saleby tho widow of various parts of her deceased husband’s 
estate, one of which is the subject maiter of this appeal. 

Tf there were any necessity, such as the Hind& Law warranted, 
for a sale of part of the property, and the widow sold a larger por- 
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tion of tho estate thin was nocgusary Lo rnigo the amount which the 
Iw authorized her lo raise, it appems to me that tho salo would wat 
bo absolutely void aa against tho, roversioners, bat Unt they eould 
only sol it aside upon paying that amount which Che widow was 
ontitlad to reiso with interest; and if the widew was nab authorised 
to sell any prt of the ostalo beeanso it world have been more bone= 
fieial for tho veversionoia Unt xho should raise Cho amonnt by mort- 
gago insload of alo, Tam of opiuion Chit tho reversioncra could 
not seb dade tho doed of sale without placing Uo pwohasor in the 
samo position as that in which ho would havo been if the widew 
had mortgaged instead of selling, 

The widow takes x widow's oslate by inheritance from hor 
husband, St is nob absolute for all purposes, and it is nob merely 
an ostalo for life; hut sho takes tho ostato of her hushand for the 
honofit of hor decexsod husband, which ineludes hoy own mainten- 
aco and the peifuimies of har veligions dutics, rahor than for 
tho benefit of those who may hoeome tho hoirs of hur husband 
upon her death, [lis unnocessury in this caso lo dotermino whothor 
in any ensa a widow is bound to mortgage. My improxsion is, that 
if a widow clocts to acll when it would be more beneticial to mor. 
gego, the salo could not bo sob aside as agninat the purchaser, if tha 
widow and tho purchaser aro both acting honestly, [lb must ho 
yomarked that if a widow were bound Lo mortgage, the iulorat of 
tho monoy vaio hy mortgage uxt bo paid ont of the estate, and 
thus the income of the widow would neoosamily bo reduced tor the 
honelit of the reversionary hairs, 

The plainti in this caso brought his action in the Iifvstine at 
tho widow, and sho was ono of the dofeudants, ‘The death af tho 
widow pending tho suit could not wlter the nate and ébjeeb of tn 
avit iteelf, auc, therefor, wo musl seo what Che plaintiff asked fa 
as ogeinal tho widow and the purchaser, 

Tt ia very wnlikoly that the plaintith, whoygthey commencad thix 
suit, would have been willing Lo pay to te purchaser owl of Cheir awn 
pocket any amowil which the widow might havo been authoizet to 
anise, hocwuse oven if thoy did so, and the dacs woud net agide, they 
would not have Leen entitled to the estate din ie the walow’s life tine, 
aul prohably might never have been entitled to it atall, dew it wit 
aly in Uke event of Uhei stuviving tho wilaw that they wouhl hase 
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Doen entitled to the inheritance. They ask to determine the right 
of inheritance by sotting aside the deeds, and they allege that those 
deeds wore improporly executed, not because thore was no necessity 
to raise any money, but because the money, which was requisite, 
could have been raised by other means. 

If they had asked to have their own right of inheritance de- 
clared, they would have been premature, because if might happen 
that they would not survive the widow, 

Under these circumstances, it appears to me that the only ques- 
tion for the consideration of the Court is, whether the deeds were 
absolutely void upon the ground that the widow ought to have 
raised the money, which was required, by other means than by selling 
@ A portion of the estate. 

*. ¢Now, it appears that, with regard to the deed now under 
consideration, a portion of the purchase money was raised for the 
purpose of paying Government revenue, a portion to pay off a debt 
incurred for the purpose of performing her husband’s Shradh, a 
portion to pay off, a debt contracted to defiay the funeral ceremonies 
of her husband, and a portion to pay off a decree which had been 
obtained against her husband. It appeais to me that the widow 
was not committing waste by selling @ portion of the estate to raise 
thoge sums, and that the purchaser was justified in advancing his 
money upon the representations of the widow that she considered 
it necessary to raise those monies by selling, instead of raising the 
monijeg either upon the security of the estate by mortgage or in 
auy other way. 

T am of opinion that the widow was not bound to borrow the 
money by mortgaging the estate, and thus necessarily reducing the 
income to which she was entitled during her life-time for the main. 
tenance of herself and her daughter, for the performance, if she 
thought necessary, of pilgrimage, and for other proper and necessary 
religious duties. 

The suit is not brought to set aside the deeds upon putting the 
purchaser in ithe same position as that in which he would have been, 
ifhe had advanced the money upon a mortgage of the estate instead 
of paying it fo the widow as the piice of his purchase. If the 
decree of the Judge is right, and the deads are tg’ be absolutely set 
aside, and the heirs are to be entitled to take back the estate from 
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tho purchaser booauso it Tag boon sold inatond of boing mortgaged, 
thon tho rovoraionary hoit to ontitlod to benoflt by au honest 
mistake of tho widow (for no fraud ix imputed to her,) in conaiders 
ing that it was bottor to soll Lan to mortyago. 

Wo think that the deores of the Judgo must bo sot aside, and 
the deerao of tho Lowor Cot dismissing tho suit, must bo affirmed, 
Tho Appollunt will bo entitled to the costs of Uns apponl, and to 
his coxts in tho Lowor Appollato Comt-—W, 2. Vol. TX, pago 107, 

Thero ia no rulo of Tlindti Inv which compels a widow alio« 
nating any portion of hor huabaul’s proparty lo have recourse to a 
morigago, instead of to a solo, to raigo funds for hor maintonanco,* 
Tho question whethor sho has oxcocded hor powers or not, deponda 
upon tho necossitios of the cnao.—Wabo-hooman Ialdur vy, Bhabo- 
sundures Daseco.—B. i. Kop. Vol. IL, A. 0, 878, 


A, a Wind@ widow, sted for possession of an estate, and ob- 
tained a deereo in hor favor for a sbavo of ib, with a reaurvation Liab 
rho was to havo only a life intoroat in such shave, withaut authority 
to soll any portion of it; the romaindor of hor claim boing diamissad, 
sho had to pay costa on that portion, A, wanting money partly for 
tho purposo of paying theso costs, and partly for hor own axe, sold 
the share to B, 3B, novor got possession of tho share, and sued 6, 
and D, A's heiva, for the retum of tho purchase-monoy, nudorataul 
Ing that A, wag nob onipowwared to soll tha extate, ‘he Court held, 
Uint tho nocoasily of borrowing money on the part of A, waa made 
out only ao faras tho costa of tho formor suib and a aun for der 
muaintonmco; and that as sho borrowed a Jargor atm than wat re> 
quired, the aalo waa invalid, aud tha purchaxc-monoy boeamo & debt 
dua from A; bub they considored B's claim to ho good aguival O and 
D, only for Ut portion of the debt incurred by A, for the benoit 
of tho estate and for her own maintgnanco, anid deavoed auch portion 
accordingly with intorost,—A/assunnad Wacaerun vy, Regabind 
dae antl anothorne-S. D. A. Docis, for 1B4Gy"p. 1G.—Morl, Dig. 
N.S. Vol L, pp. 180 & (8h. 


Salo hy a Ifindd& widow of hor husband's eatnte, andor logal 
nocossity, cannot bo dot aside upon payment of the mound whieh 
if was necessary for the widow to raixe, or iu the _prpuition which 


* Seo however tho Mdya bhdga. 
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that sum bears to the amount for which tho oslale was sold.—Sugee- 
run Begun v. Fuddoo-buns Suhaye and others—S. W. R. Vol. IX, 
page 284, 
Carcurra, 8. D, A—The 1st of February 1826. 
+RAM-CHANDER SARMA versus GANGA-GOBIND BANERJEA. 


Ganga-gobind Banerjea sued to recover possession of his deceas- 
ed brother’s estate, 7 annas of which were sold, and 9 annas were 
made over in gift by the deceased’s widow. The Zilla Judge finding 
from the Vyavasthé submitted by the pandit, that the sale, made by 
the widow, of a7 anna share of her late husband’s estate was valid, 
bub that the gift of the 9 anna share was illegal, passed o decree 
awarding to the plaintiff possession of the 9 anna portion, which 
defendant Ram-chander was directed to relinquish. This decree 
was affirmed by the ‘Provincial Court, ‘Tho Sudder Comt held that 
the widow of a Hindi, who died without issue, has the power of 
making a gift of a portion (from one to three sixteenths) of her 
late husband’s property for his spixitual benefit; but such not ap- 
pearing to the Court to have been the object of the gift in the pre- 
sent instance, the claim of the donee was disallowed, and the Lower 
Court’s judgment was affirmed. 

The principal part of the Vyavasthd, given in the above case and 
according to which the case was decided, is as follows :—* A. widow 
having succeeded to the property of her decoased husband has the 
power of alienating by sale so much of such property (and no 
more) as may be necessary for the payment of debts contracted by 
him, for her own subsistence, for the support of her husband’s fatni~ 
ly, and for the performance of his exequial 1ites. Sho may likewise 
make a gift proportioned to the extent of her late husband’s pro- 
perty for the benefit of his soul. And if these objects (viz, pay- 
ment of debts, expenses of Srddha, &e.,) cannot bo effected with- 
out the sale of gll the property she has the power of disposing of the 
whole of it, But she is not permitted to alienate by (gift or) salo 
the whole or even 9’ part of the property solely at the suggestion ‘of 
her own will or pleasure—8, D, A. Rep, Vol. IV, p. 117 (New Ed.), 
page 147, 
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Prosont ! 
Tho Hon'hlo W. Markby and 1 A. Clover, /udyea. 


TARINEN Cirunn CANcoony and alhon, (Tavintits) Appellanta, 
APRUN 
Watson & Co, (Defendants) Respoutents 


Whore a widow, who ia uider age, it properly repreneuted fn a sutt, the miabter alands 
proctualy ay if sho wore of ago nnd noted on her awn boluif: mid a voprodntative 
of Uno onthe estate, favolying the futoreats of ler deceased oabaned aud ler inner 
won, Ke has (ho rimo control with respect be eomnpronidio ag Hho lw Wilh rerpunt be 
Ute aasortton of rights ain appent ayaiuat an advorde deetaion.* 


Markby, J—his was a suit brought to recover possession of 
a shave of Gwe vondndarios enllod Poyrmnah Bones and Dial 
Bohala, wider tho following cireumslances -— 

Thoss vomindarion helonged to nm family of Mookerjoos, At 
some ting prior (o the your 1243, that family eonsiated af three 
Tnothers aud threo sistors, nnd on a partition the Boyres Porgunnal 
cenmo verted in two of tho hrothora, Shumboo Chiunder and Ram 
Narain, joinuly, in oqual shares, while Tual Bohala Loewe vested 
in Shiv Chunder alone. Shumboo Chander died loaving a widow 
end soveral chiklron, namely, Juggat Chiles, Pout Ghmnder, 
Mohosh Chunder, Thuish Ohnnder, Kaleo Ghinder, and Sreeman 
Ohunder, Pran Chundor died in 1247, leaving a widew, Proline 
Moyoo, and a daughter Dakhinn who mearriod the plaintill Caine 
Churn Gangooleo, and by him hal two sous Uhinti Monee and 
Oma Monoo, Oma Monoo ix dead atl is represented hy his father 
Tarinoo Charn, Chinte Monee and ‘Caines Cham aro plaietit in 
this auib; and it is nob disputed that by inhoritanee a2 mina 14 
gundas L cowres J kraut shave in the two zamiacdation ix verted in 
those tavo plaintifls. 

Tn tho year 1246, tho creditors under the decren abtained up. 
on tho loan to Ram Narain, altached mud sold Ram Navain's slave 
of the ogres Porgunnah zomindarco, and tho eredites Cheumelyes, 
amongal whom one wad Pran Chundor, the father af Dakbine, 
beenme the purchasos of the property a the auction onde, 


* Mie ahove abstiact In niat perfvebly coed re Ue nidib biog 
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In the year 1255 the purohasors at tho execution salo brought 
a suit in tho Mofussil against Messrs, Watsons and othor porsons, 
the object of which was to got rid of the putnece pottah grautod by 
Ram Narain to Watsons and others on tho ground that they wero 
collusive transactions intended to defraud ereditors and to gol por. 
session of the property. : 

The Principal Sudder Amesn (Mr. Mackay) who heard tho 
suit, gave the plaintiffs a decroe for possession of 8 annas of Bogroa 
Pergunnah, declating the pottahs to be invalid, 

Messrs. Watsons appealed, and on the 27th Assar 1257 (10th 
July 1850) a compromise was entered into by Robort Watson for 
himself and as representing the estate of John Watson who had 
died during this litigation. The compromiso is contained in two 
documents in the form of pottah and kubooleut, ‘tho pottah tn 
granted by Juggut Chunder, Mohesh Chunder, and Sreoman Chun« 
der on their own behalf; by Juggut Chunder and Mohesh Ohundor 
“as guardians on behalf of Kalee Chunder Mookerjeo, deceased, aud 
Sreemutty Dukhina Debee,” she being then a minor; by Mohesh 
Chunder as agent on behalf of the minor sons of his brothor Hurrish 
Chunder; and by Sreemutty Soudaminee Deboo, the mothor of 
Kalee Chunder, The corresponding kubooleut ia exocutod by Ro- 
bert Watson “ for self and as Administrator of John Watson,” 

The plaintiffs, Tarinee Churn and Chinta Monoo, priov to this 
suit granted-a putnee talook of all their sharo in tho two Zomindas 
ries to Luchmee-put Sing Roy, who joing in thia as plaintiff. 

Tt is admitted that by her subsequent acts Dukhina Dobeo ao 
far recognized this conveyance as to make it binding on horsolf, but 
it is contended that it has no operation whatevor upon tho intorests 
of Tarinee Churn and Chinta Monee whoso intoroata cannot ha 
alienated by the acts of the widow excopt undor aposial circumna. 
tances of necessity, which here do not exist, 

The argument is good if the view of tho facta bo correct, but 
we think the view is not correct, A groat deal will dopond on 
whether or no Dukhina Debee was properly reprosontod in tho auib * 
before the Principal Sudder Ameen. Jf, aa we think, wo ought now 
to presume, she was properly represented, thon wo think the mattor 
stands precisely as if Dukbina Deboo had beon of ago and had actod 
on her own behalf, and wo think it would bo a wholly orrougous », 
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yiow of tho transaction to look upon ilwimply aa an alionation by 
hor of an interest of which sho was jn powomion, Wo consider that 
both hioforo and aflor the deerao in the Prinoipal Sudder Amoon’a 
Cow't, she, and thoreforo thoso who repreaunted hor, had full powor 
to compromise the suit, 

Tf sho had choson nover bo assort her ight, hor ohildvan would. 
have: boon bured by tho statute of limitations (2 Woolly Reporter, 
605, I. B.), suvoly thon sho could enter into a compromiao hefore 
auil brought, If the docixion of the Vrinciprl Suddor Amon had 
boon advorso, and Dukhina had not appeated, tho decision would 
havo boon binding on hor childvon (9 Mooro’s Indien Appuals, page 
404)" Suroly sho could thon havo compromised. Tf the decision 
of tho Principal Suddor Amoon had beon reversed by tho Suddor 
Court and gho hed nob then appealed to the Privy Council, hor 
childvon would have boon equally bord, and in Uheb caso alio eho 
coukl clearly have compromisod, Ib scoma to uk much mora reason 
ablo to hold Uint aa ropresentative of tho ontiro estate in the liliga- 
tion, Hho has tho samo control with respect to compromigo as kho hes 
with roapoct to tho assertion of rights and with xespoeb to appoul 
against an advorso docision, 

But avon wore wo to auppoxo tho compromiso to bo invalid, 
and that tho Prinoipal Suddor Amoon’s decroo stands, tho devision 
of tho Lull Bouch in 9 Wookly Roporter ducides thab no now enna 
of action acoruos to tho heir after the death of the widow: the only 
eauso of notion which over exinladl has boon aysortad hy tha widow, 
and sho obtained a deareo thereon, ‘Tho plaintils Tarings Chin 
and Chinta Monoe could therefore, ab moat, ba ontitlal to oxeunte 
that deoreo, ‘This is not what thoy are dow attempting to doy nor 
could thoy do so, for tho sumo dogision demonstrates that they 
would bo bared hore also, 

Again, supposo that Dukhina was not properly reproxgutest in 
tho litigation in tho Court of tho Principal Sudder Anim, ‘Chose 
procoodings inuat then, go far ay tho prosent plaintily ary concerned, 
be Wipod allogethor out of consideration, aud how does they matter 
atgnd t-Vrocisoly aa tho metlor stood in the ease befor tle Mall 
Boroh, Tho Caney wo hits after a widew who Tuwl not dita 
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hor rights, Moro than 12 years havo olapsed sinco thoir causo of 
action acoruot, and thoy aro thoreforo barred —S. W. BR. Vol. X11, 
or, p. 418, \ 

A‘compromiso by which a Hindtt widow givos up all hor rights 
in her husband’s estate, resorving only a lifo-intorost in a part of it, 
cannot but be regarded as an alienation, and is not binding against 
reversionors,—Mussummat Indro Kooey and others y. Shatk Burkut 
and others.—S, W. R. Vol, XIV, p. 146, 


A veversioner is not bund by any compromiso offootod by tho 
widow, and, therefore, limitation will not ran against him from tho 
date of the compromise, but of the death of tho widow. 

Calcutta High Court Decis, for 1862, p. 477. 

Rae 


: Champerty—Alionation by a Hind’: Widow. 


A Hinda widow as tho heiress of hor husband suod his four 
surviving brothers, who retained tho enjoymont of tho wholo joint 
estate, for the recovery of her share. While tho anit was ponding, on 

* the 24th April 1859, she entered into au agroomont with Uta dofon 
dant G., by which, after reciting the natwo of hor claim, and stating 
that she was too poor to proseouto il, sho assignod to him all slo 
might be entitled to receive from the joint-ostate in right of har 
deceased husband, together with all intorosh and accumulations 
thereon, and all advantage to bo derived from tho suit about to bo 
instituted by the defendant G., and sho appointed him her attorney 
to institute and cary on any suit in her namo for rocovering hax 
right and share in the property: it boing agreod that ho should 
retain one moiety of what might be recovered absolutely for his ows 
benefit as 1emuneration, and out of tho othor moioty should ropay 
himself such sums as ho might from timo to timo havo advancod or 
paid for her maintenance, with interest at 12 por cout, por annwn, , 
and also all such sums and costs as ho might fom timo to timo 
have advanced or heen put to in carrying on tho suite with 12 pox 
cent, per annum, and should pay oyor tho rosidue to the widow hors’ 
self, Subsequently that suit was withdiawn, 
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* In May 1859, tho widow, by G,, filod a freak bill againat har 
hushand’s ateviving brothora for recovery of bor hushand’s shara in 
tho oslato Logothor with accumulations; and in August 1861,.obtain- 
at a doorae for a largo rum of monoy out of the joint ostato,-— the 
wholo to bo onjoyod by hor aga indi widow in tho manner prea~ 
ertbed by Tindt Jaw.” By a dood dated Novombor Mth 1860, G. 
agsigned his inlorost under Ure assignment of April £859, to I. 8. 
the dofondant. 

Tn a suit brought on tho 22nd February 1866, by the roveaion~ 
ary heiva of tho husband in the Courl of the Principal Suddor 
Amoon of Hooghly against tho widow, G., and TL S., tho last one of 
whom alono rosided in Calcutta; which suit was on tho 28rd of April 
1866, romovad into tho ITigh Court, on the application of G,, and 
IL, 8.5 it was prayod that the agreement of April 1859, and all snb« 
assignmonts thet might liave been mado bo sot aside as void, aut 
thal the money should be paid into Court and kept there during tho 
lif of tho widow dofondant for tho benoit of tho roversionary heira 
and in ordor to prevent waste, 

Held, in appoal, by Peacock, O. J, and Macphorson, J—"hab 
tho suit could be maintained for tho roliof sought, and for tho pro- 
toclion of the proporty, 

‘That the deod of tho 4th April 1859, so far ax it relatos to tho 
moiety of tho property assignod to the dofondant G., absolutoly, was 
not binding on tho plaintiff or on Uo porsona who upon the doath 
of tho widow may aucccod to tho proporty of hor decoarot hnshant, 
Though nob void on the ground of champerty it wad an unconadion« 
ablo bargain, and a apoculutivo, if nat a gambling, contract, and there 
was no necorsity for such an alionation hy tho widow, But ao fav 
as rogards tho agsignmont of tho moioly a4 scourily for the alvancen 
and oxponsos which G., or his assigns might reasonably and properly 
mako or inour for tho maintonance of tho widow for carrying on the 
nocosaary procosdings to onforee hor righty, with 42 por cont, ine 
toreat on such advancoy, it is nob void, hut crontod a charge upon 
that moioty which was binding upon tho rovoisionary holt of the 
husband to tho oxtent of such advances and exponses, ‘here wan 
logal nocossily for auch chargo and ib affected (ho moiety bath af 
principal and aecumulations, 
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Held, by Macphorson, J.—Ubat acoumulations avo not the sano 
as income, and caunot bo dealt wilh hy » Uindé widow ax such; 
thoy should bo treated in tho samo way as tho corpus of tho calito, 


Tho agreomont of April 1859 was void by Huglish law as boing 
a mero gimbling transaction, and contrary to public policy aud il- 
logal—Grose and another (Dofondants) v. Amiénla-moyt Dast 


(Plaintiff) —B. L, Rep. Vol. IV, 0. &, p, 1. ; 
4 





Privy Counct.—Jhe 10th of July 1840, 


Present : 


' Lord Brougham, Mz. Justico Bosanquot, Sir H, Jonnor, Dy. Lushington, 
: and Sir E. 11, Bast. 


On Appeal from the Sudder Dewanny Adawhu of Bengal, 
Kerrvrt Sina, versus Koonamon Sina, and others. 


A. childless widow Raneo lina no powor to aliounto hor dovensed humbandis mopot yay 
against hig collateral helta by a wussecyntenamal ar dead of gltt 


Dr. Lushington.—This appoal is proforred againal Hhroo der eoy 
of tho Court of Suddor Adawlus, boaring dato tho Lth of danary 
1825, confirming throo deeroos, mado hy tho Provineial Cont of 
Patna on tho 19th of Fobruary 1823, ‘ho property iuvolved in 
theso suits appears to bo vory considerable, and on tho death at the 
last possessor, the Ranco, tho widow of Jumwant Sing, been tho 
subject of litigation, and gavo rigo to tho threo suits xleuly mone 
tioned. 

Tt is not necessary to ontor into tho particulars of thexo sanity 
furthor than to say that tho rospondonty claimed in vations propor. 
tions the whole proporty as hoirs of tho Rajuh last in poyaueaion 
Tho present appollant, Koorut Sing, claims this Zomindary upon 
several grounds; first, by virtue of » waveceyut-nanuch or dead trom 
the Rance, the widow of the Rajah Juswant Sing, tho laat propriotar, 
who diod in possossion of tho proporty, Chis dood benta dato the 
Sth of July 1843, tho Ranco having dicd hoaolf on the 20th 
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of Octobor 1818. Secondly, tho Appollant allogos himself to he s 
rolation of tho Jato Rajah, though nol, ay was adnitled ab tho bar, 
tho nomost relative. Zhérdly, ho claima aa in pousvssion, donying 
that tho respondents, tho plaintiffs fa tho Comt below, haya nado 
ow thoir tile, Both Couris havo pronounced against hia claim, and 
in favor of the respondents. 

LW way ho oxpediont in tho first instanco to examina Iisa title 
under tho qlloged dead ; beeausa, if tha decd wore validly oxcentod 
by « porson having logal authority so to dispose of the proporty, all 
othor qnostions would bo wnnocossary; and in oonsidoring tho title 
proforred undor tho deed, the powor of tho Ranoo so to dispoxo of 
tho property is obviously tho first considoration ; for if Uiab question 
bo dator mined in tho negative, nono can arigo as lo Uho oxcoution. 

Thon, as to tho powor of tha Ranee to disposo of tho property, 
assuming Keornt Sing Lo bo a near rolation of her deeonsed husband 5 
this quostion was pub by tho Court to tho pandits, and anawored 
devidedly in the negative; that will appeay by tho rofercuca to the 
Appandix, folio 212, 

hove doos not appear to be the least reason to doubt Uhab this 
ouawor is a truo oxposition of the luv which must govern tho claima 
of all partios to tho proporty. It ia in comformity with tho law, as 
laid down aud acted upon in former cases, 

This dootrino, 00, ia rocoguizat by the Judgo of tho Provinelal 
Court, Appondix, pago 226, and also in his jndgmout of the Lath af 
Hobrumy 1823; and this deoreo ig alllmed by tho Julyo of the 
Suddor Dowanny Adawlut, on tho 19th of January 1825, Dib with. 
out stating the law particularly, 

Ag wo ovo all of apinion that tho lew has heen ¢orractly laid 
down, and that the Ranco had no powor o excoute a ded of thir 
tenor, all tho tito on hohalf of the appollant, as forndod on this deed, 
nooossarily folly to tho gromul; and in this view all questions as 
to tho exeoution of tho decd requivo uo consideration Wut asa lle, 
on tho footing of posacssion, has boon dab up, wo lave not deemed 
it right wholly to pass by the quostion of oxocution, 

Koorut Sing had bean the Mookhter or geneual Attomey of tte 
docoasod Rance, and anployed confidentially by her, 

Wo think that thoro is no suficiont ground for huldie Guat Ue 
appollant was a donc fide poseasor by rowion of Uhia deed. 


| 
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Undor thego circumstances, we intend to affirm tho decroos of 
the Court below, ‘There avo, in point of fact, it may ba said, throo 
éorbes of the inforlor Court, md threo docroos of tho suporior 
Court; for all tho suits seem to havo boon considered ag ono com~ 
bined suit. ‘Cheir Lordships think it right not only to afflrm theao 
decrees appealed from, but also with costs, ‘hey do not think ib 
neceasary to ontor moro particularly into the evidence, inasmuch as 
they affirm these decrees; but thoy aro of opinion, looking at all 
the choumstances attending the taking possession of this property, 
and the manner in which the decd is alleged to havo been obtainod, 
that it is their duty to affirm the decrees with costs, and to discou- 
stage auch attempts to take property from tho right hoirs by doubtful 
deeds of gift, and erroneous assertions of heirship, 


#, Decrees affirmed with costs, Sutherland's Privy Counoil Judg- 


“ments, pp. 96—98. Moor. Ind, app. Vol. II, p. 3881, 


Suit to declare invalid certain alienations of hor husband’s estato 
made by a Hind& widow, deoreed, by the lowor Court, and docrao 
affirmed in appeal on the merits of the case, there boing no proof ow 
the record to show that the alienation was mado on account of tho 
debts due by the widow’s husband or for any othor purposo sano 
tioned by Hindi law.—G@oberdhun Singh v. Sheo Sunker Singh 
8. D, A. Decis. for 1857, p, 401, 


Held, that no legal necessity was made out to admit of tho child« 
less Hind widow in this case orenting a putes talooh and appro. 
priating the premium derived from assigning, in putnes, tho property, 
in which she had but a restricted life intorest-—Mr. 22 Lammowr, 
Manager of the Bengal Indigo Company v. Mussunvmat Uetpoora 
Soonderee Dessae and othars.—8. D, A, Docis, for 1869, p, 567, 


The burden of proving property (tho subjoot of a gilt by a 
Hindi widow) to be stri-dhun rests with thoso olaiming wndor her, 
A. deed of alienation by a childless Hindi widow of hor Into 
husband's property is not good against any one, unloss mado oithar 
with the consent of the immediato heirs, or undor ono of those oxi- 
-gencies which give a widow a power of salo—Sreematiy Chunder 
Monee Dosgee v. Joy-hissen Siroan—S, W. B. Vol. I, p. 102%, 
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Salos of proporty made by hor for the payment of a Hinds 
widow's tobts oithor arising fron litigatién or obhar causa, or for the 
paymtont of tho Governmont rovenuo, wiloss in this latter caso tho 
neconsity for the alate arlao from draught, or othor such antes, are 
invalid undor ILindd law, aud oxpocially in engos in which tha widaw 
haa on amplo maintonance.—Lujfeorun-nessa Begum vy, Ladhe 
Binods Misore—S, D, A, Rop, for 1856, p. 595. 


A. sulo mado hy a widow to tho prajudico of a son adopted by 
hor under hor Jato husband’s authorily is invalid, unlosa mado mndor 
ojroumstuncos of inovilablo nacossity, ovon should tho galo bo mado 


’ provioualy to tho adoption. —Ranes Kishan-nuenee v. Rajuk Oocrwunt 


Singh and anothor—Sol, 8. D. A. Rop. Vol. LIL, p, 228 


Caucus, IL, C.— Lhe 18th of February 1867. 


Present, 
‘Tho Mow blo IL. V. Bayloy and Shumbhoo-nath Pundit, Judges, 


Ras Counoun Dev Biswas (Plainti’) Appollant, 
vorsus 
Surexsttoo Raw Dist and othors (Defondanta) Reapondonta 


According to Tindu Law, tho Srdth of # mothor ta not a logal nocomlly, ax Out af the 
fathor is, bo Justify a aato by a daughlor to the prejudice of tha daughter's nom, 


Pundié J—Tho apecial appollant roprononta tho righte of a 
daughtor's son, 

Tho special Appallant farther argues that, of tho tires nacos- 
sitios for salo by tho daughter pleaded by tho defendant, and founded 
by tho lower Appellate Gourt in his favor aa proved, one, vis, the 
Srddh of tho mothor is not a logal necousity, ag that of the father 
is, to justify tho sale by tho daughter to tho prejudica of tho 
daughtor's son. 


* Thin coe fa given ds extauy dn tho Myccasthd Jarpaaie (ud Wah) ye fa 
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Wo ngroo with tho loyor Appollato Court in its viow of tho 
— Hindi Law. Accorilingly ‘wo rojoot tho Spocial Appoul.*—8, W. 
Rep. Vol. VI, p, 146, 


( 


Canourta, H, O.— fhe 2nd of December 1864, * 


Pregent: 
The Hon'ble G, Steer and B. Jackson, Puiane Judges. 


Turno Monun Avpnrcanst (Plaintiff) Appollont, 


7 UEPEUS 
Sree wurry AuLvox Monsen Dosszx and othors, (Dofondants) 
: Respondents, 


Avpilgrimage to Bonorés ta nob a legal necessity to justify a elo by a Hindd widow, 
. 


a In this,suit a gale by a Hindt widow has been sot aside by tho 


4 


lower Appellate Court as made without logal nocossity, It iasnid 


on special appeal that that necessity is apparent on tho faco of tho 
deed of sale, and, ou the Judge’s judgmont; tho allogod necossity 
was the widow's maintenance, and to enable her to go to Bonaros, 
The Judge finds that the proceeds of tho estate wore sufflciont for 
purposes of maintenance, and that thoro was no nocoasily for any 
pilgrimage to Benares, We quite agroo with him, and dismiss Uhis 
appeal with costs —S. W, Rep, Vol. I, o x p,'252, 
' ' 


a7) * 


Canourta, H. O—The 29th of August 1864. 


The Hon'ble Shumbhoo-nath Pundit and G, Campboll, Putene 
Judges. 


Kannick CHUNDER Osvcxennorry, (Defendant) Appollant, 
versus 
Gour Monon Roy, (Plaintiff,) Rospondont, 


A Hindé widow cannot endow an idol with hor busband's proporty ora portion thereof 
to the detrimont of tho reversioners, 





* Hera by the word ‘mother’ is moant not the late ownor's mothor, bub hi jaan . 
a nugh 
mothe wee hey expenses algo ought to bo dofrayad from hor Thusboaudt's outage its 
ee was bound to porform hor sradh in tho oyent of hoy dying boforo him without 0 
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Tn this cago tho question is whothesn widow can ondow an idul 


with hor huahund's property, or @ portion theredl, to Ure dotrimont 
of tho reversionors, Appollant, claiming to hold tha property on 
: ‘eustudinn of tho Idol, contonds that auch a dedication ig far the 
+" Wonafit of tho deceased husbunl’s soul, and therefore valid under 
Uindt law. But wo thiule that ovon ander tho Hindé Loxt Books 
ho hes failed to alow any snffciont authority for his contention. 
~ Ho raters to Shamu-charn's book, page 61, where we find a quotation 
to this effook: =“ Vor tho purpose of raising hor husband to a region 
of bliss, a wifo may give away property left by him.” But in 
Anothor passigo, quoted in the main toxt of tho samo page, wo find 
prot bonolit is dono lo a departed soul by paying his debts, by 
Doatawing his daughlor in marciage, and supporting lis family: ine 
deed if these dutios be neglected, ho is doomed to hell." Nothing 
i anid of such a duty as ondowing au Idol: from this wo rathor 
gethor that tho fulfilment of the moral and roligious duties of tho 
decensad avo those by whieh ho is to bo raised to bliss, nob a dadica- 
tion hy tho witow of tho naturo of thal under which the speoial 
4 appellant claims, which, under any civeumstancos, could pnly bo aup« 
posed Lo condieo to the spiritual bonollt of the widow horsol{* (who 
made the gift without hor husband’ cousout) Wo dismisa the 

appoal with costa—S. W. R. Vol To tp. 48. 


' 
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Oancurra, B.D. Av—Phe bik af September, 182. 


Bonasen Die Tarra, Appellant, 
UVES 
war Tiraxoor Pyrad Srai, Respondont. 


A. Hindé forale tn poasoyslon of proparty Inhorited front low hiabamd, in sehtets ala feut 
& lifointoroat, contractad dobts ontiroly pardunal, auc fos purpanas of tor awe. 2feted 


Land, but only from lov neparate proporty. 


Tho Ploint sot forth Ghat Mussummat Rutt Koomares ‘Thake- 
rain, Zomindar of Turat Uawa, Porguanale Raaulra, boreawed Crene 
tho plaintift a sum of 976 Ratpaes, on oxvatttion of a tand, bat died 

* Bee, however, cate, oor antl tha Mati dou 


Vor Uh 48 


; Uhab her livahanly hire, on whoin the ontaby davelved at her death, ara nek veayear> 
alle for Aer dolly, whieh can be racavorgd, nok fiom the property teft hy her Ina 
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before ropaymont, Aftor hor death, her proporty dovolvéd in sua 
cession to Sooraj-nntain Singh and tho respondent. ‘Tha dolit not 
having been repaid, tho plaintiff snos tho lalior, whe is now in 
possession of tho estate. 

Tho defondant roplicd, that his grandfathor, Gopal Singh 
Thakoor, had two sons, v2z, Chundor-mohun Singh and Soorujenarain 
Singh, tho fathor of the dofondant. Ghiseeannn, ag tho olden 
gon, inherited his fathor's ostate, and, dying childless, was suceeoded 
by his brothor, Sooruj-narain. Mussummat Rettun Koomaroo Tako» 
rain, the widow of Chundor-mohun, brought an action against Sooruj- 
narain for recovery of the estato, loft by hor husband. A doereo 
was passed ‘which awarded to her possossion of tho property during 
her life-time, but without power to alienate it; and further provided, 
that on her death the estate should devolve on Soornjfenarain, On 
obtaining possession, Rultun Koomaroo mado various attampts to 
alienate portions of the property, Qn this, the dofondant’s Cubhor 
presented a petition to the Judgo of tho Civil Court of Jungle Mo. 
hals, stating the fact, and praying that moasuros might bo talon to 
protect his interests. This took place in 1248, tivo yonrs bofore tho 
date of the bond under which the plaintif{ sues A proclamation 
was issued strictly prohibiting any alienation of tho proporly, oxcapt 
for payment of arears of Governmant revenue. ‘Tho plaintiff thero- 
fore can have no claims agaiust tho properly in which Mussummat 
Ruttun Koomares had only a life-intorest, or against those who havo 
ssucceedéd to it as hoirs to hor husband, ‘This was a personal dobt 
incurred by Mussummat Ruttim Koomaroo, and oan be r:ocovorod only 

from her separate property. 

The Principal Assistant (stationed at Manbhoom) dismisaad 
the claim ; and his decision, on appeal, was confirmod by tho Agont 
to the Governor-General, 

A special appeal was then admitted by tho Suddor Dowanny 
Adawlut, 

By the Cowt, My. A. Dick:—"'Tho dofendant is nob tho hoit 
of Ruttun Koomaree, but of her husband; the debt was poisonal 
to‘her, and cannot be levied from the heits of hor husband, ov from 
the property left by him 1 would confirm the decrees of thw Lowor 
Courts; but, with reference to tho admission of a special appoul in 
the case, wish for the opinion of another J udgo,” 
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Mr, Loo Warnor roferred to tho pundit of the Vourt for an 
Opinion as to whollter, if a woman in possossion of her husband's 
ostala Lo borrow money, and on her death the property davelye an 
her hoaband’s hots, they aro responsible for tho debt inured hy 
hor, ‘Cho poudit repliod that they avo roaponsiblo if the mouny waa 
horowol for any purposo of the vature of Uiet wular which the 
women wes athorized by the Jaw to atisnate & portion of tha pray 
porty,—such as {to pay hor hayband’s debts, or porform his funeral 
obsoquios,—-but nob othorwiso, On tho yecoipt of Uris opinion, Mr 
Loo Warnor, concurring with Mv. Dick that tho debt incurred by 
Mussummat Ruttan Koomaco was outircly of a personal nature, 
and in no way conneclod with hor husband, passed final ordow con- 
Arming tho dooreos of tho Lowor Gourty—Sel. 8. ). A. Rep. Vol. 
VI, p. th (Now Ed. p. 183), 

By the Tindtt Lew a widow is allowod, during hor life-time, to 
make the fullest we of Who usuftneb of hor hnshand’s estate; bat 
whatover pul sho leaves behind at hor death becomes the property 
of tho next holy of her decoasad lusbaud, aud is not lable for hor 
porsonal dobls, unless auch dobls havo boon contacted under legal 
nocosaily for tho bonolil of tho oslalo——Ohaadrabulee Debaa (objeats 
or) Appellant, vy» My, Brody (Decreo-holder) Reapoutont.—8, W, 
Nop, Vol. IX, p. 684, 

Told that a porrounl dooroo against a widow dooy not Ind hor 
Iaband’s oulalo. Shuhecadeh Mohamed Lahconmodeea potitionn, 
Raneo Prosunno-moyes Dabew opposito partyeS. 2. A. Davis. fia 
1850, p. 858, 

A. docreo againat a widow in Lomporary possersion for n duht 
avising oul of hor own nogleet of duty, is not binding on all persons 
who take the ostato in succession ty hoy A aale uaulo in excantion 
of atch decroo passey on moro than tho widow's pursonal jilart-. 
Brtj Bhookun Lull Awustes v. Mohadea Dobey~3. We Vol. SVE, 
Ot, pago 422, 

A. dobt inenrrod on her own account by a widew of a member 
of a iindt family, holding joint aul undivided propaty, it notag 
coverablo from tho joint-cstato, Dut font Cha wielow per onally, oa 
from her woparalo property -AZuaytcaunal Snutes Somer tor solf 
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aud her minor aon Nund-kiehors Singh, Appellant vo Puwnoo Ron 
Respondont—Sel. §. D. A. Rap. Vol. VL, p. 164, (New Ha, 135.) 


ie 


sereeeerettinn imeem 


Ca.curta §. D, A—Zhe 18 of Decenrdor, 1811. 


Tinw-onayp Musoonnan, Appellant, 
UCrEUE 
Mussumyar TARA-MUNEE and Mussuntat RAt-MUNEE, 
Rospondonis. 


8, the wife of B, decensed, oxeottted 9 dood of rolinquishment to IZ, acknowledging 
aud confirming an alleged transfor by B, of his oatato to H, in paymont of a dobt 
Claim by T, and R, the mother and daughter of B, to possossion of tho onlaye duulng the 
Hte-time of 8, disnllowed, bub it not appearing in proof that B had tranaforved his 
estate to H, or had died indobted to him, tho ood rulod not to preclude tho righla af 
fhe other hofra of B, after the denth of S;* n wifo nut having tho poyvor, undor tho 
Hind law, of alionating (oxcopt for spocial cavsoy) tho oatato doyolving to hor on 
her husband's death, 


This was an action brought by Mussummat ‘Tara-munoo againsh 
Hem-chand, the appellant, her deceased husband’s nepliaw, fox the 
recovery of a9 ana share of Kismut Palara and othor talookdary 
lands, 

The Court of Sudder Dawanny Adawlib admitted tho, appanl, 
on ,songideration of the insufficiency of the procoodings of hue Pro. 
“yineial Court; and the erroncous adjudgmont of posgossion to ‘tg 
munee, who was obviously nob the legal heir of Bhyvo-cliand, his 
wife and daughter surviving, 

Rai-munee (the daughter of Bhyro-chand ) was, on hor poti- 
tion admitted as joint respondent with "lara-muneo, 

In answer to areference by the Court, tho [indit law offfeaty 
gave a vyavasthd to the following effoot: “If tho propriutor of a 
Ignded estate die, leaving « grandmother, mothor, stop-mother, wifo, 
unmarried daughter, and gon of his father’s unolo, his wifo dicrouile 
to the sole possession of the estate ; but sho cannot, withont suficiont 


* Here for convenience’s snke tho initia) lettor 
o int ra used in tho mat 
original, arent 4 arte Sore es tial of Bhyio or Bhywob, ecead sicalenie 
Hr pria total Bes 1 cliffor ont parties; viz, A, ta ohangod Indo &, U tito 
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cunso, or the consont of the above mentionad relations, Lravsfer the 
proporly by gift ov sale ‘ho widow may tranafor tho ronal and pore 
sonal ostate of hor deconacd husband in discharge of his dolls, 1f the 
amount of tho debt excead or equal tho valno of the catate, hut if the 
valuta af tho extats oxcoud Lho amount of tha debt, tho widow ia only 
entitled Wo oll such part as may auflico to cover the debt, In order 
to rondor such solo hy tho widow valid, the debt must bo pravad by 
documontary evince, or tha testimony of witnesses; the desta ation 
of tho widow hersolf, whether she state that the debt was ackuows 
ledgod by her husband, or merely hersolf acknowledgo tho justion of 
tho dobt, not being admissiblo, If iu the prosont caso, tho widew have 
tranaforrod hor doceased husband's estate in payment of his just 
debts and tho creditor under such salo obtain posession of tho 
oxtato, the other heis of the doconsed ave not entitled to Kot 
avilo tho snlo by payment of tho cdobt: but if, on judicial inves. 
ligation, it bo proved that tho valuo of tho ostato oxesodud the 
amount of the debt, tho Court may pass such dovision as they 
Judgo equitable, Debls incurred by any mombor of a funily living 
jointly, on account of any private concorn, aro oxclusively dumand. 
able from that person, nnd his heirs, aud nol from tho othor 
mhombora of tho family; lastly, albhongh tho d¢-davee in quostion 
war nob in itself suMaiont to convey to ho appollant Uke propriotary 
ight in tho Innde, yot, if it wore ostublishal hy ovidones (n9 sintod 
iu the dooumont in quostion), Unab tho hasband of Svoraj-mnineo 
lad vorbally mado ovor his share of the joint eabato to Tonvoliuund 
in payment of hia dobt, thon Wom-chand ia antitled te the Tanda in 
quaation, and his right theroto would not bo precluded, although it 
should appear that the value of the luck in qtestion axeaatod Ue 
amount of tho dabt, in paymont of which thay wero so tranafaried,” 
On considoration uf tho evidences taken on those points, tha 
Court (prosunt J. AL Werrington and J, Sturt) were of apinion, 
that thero was no suiticiont proof vithor of Bhyrochand having 
iuourred tho debt ou whish tha doad of volinguishinaut (lesdanee ) 
was groundod, or of his having, in his lifu-time, mado over the linde 
in quostion lo the appollant, Ao final coeroo was Uherefore paved, 
amouding the decroy of the Pravingial Court, aa fir wecit want to give 
poasusgion to Tua-miuunod; aint providing that, after the death of 
Sour ennanag, the dead af volingtishan’ exceadeal by lan alwald 


3 PRECEDENTS OF [ Roox 1, 


not oporato lo proclude the tight of tho obhor surviving hoha of 
Bhyro-chand.—Sol. 8. D. A. R. Vol. 1. p. 869 (Now Md, 481.) 


The existonco of a dobb, tho liquidation of which is provided hy 
loaso of ancestral proparty, is no justification for alionation of auch 
proporly by a Find’ widow during hor lifo tonanoy.—Viluok Roy aul 
others v. Phoolman Roy and othors—S, W. 2, Vol. VTL, p. 480. 


In tho caso of alionation by a Iindt widow, tho moro fret tint 
a aole dshtehar proved to have boon issued about tho timoof Liansfer, 
is nol evidenco of necossity—Wand Coomar Moncdol ant othora y, 
Gaetra Dossee and others.—S. W, R. Vol. VI, p. 328, 


‘Tho paymont of a time-barred debt of hor docoasod husband 
1a nob A valid causo for the absolute alionalion by a Iindd widow 
oF hei’dedeasod husband's immovablo estalo.—<Ailgivappa bin, Subs 
bazipa Telt v. Shivappa bin Erappa—Bom. UO. (, Ropt. Vol. Vi, 
page, 270, 

The consent of the then revorsionary hoir to a salo by a Tlinda 
widow, though not binding evidenco on tho prosont hoir, is strong « 
presumption of the existence of necessity at tho timo of gale, to 
be rebutted only by proof of fraud or collusion, ov of tho abxonco of 

¢ necessity,—Kaleo-mohun Deb Roy y. Dhununjoy Shake ant othorm 
8. W. R. Vol, VJ, p. 61, 


: 
Br, pot 
d 


Catourra High Court. 





Present : 


The Hon'ble SirBarnes Peacock, Kt, Ohiof Justice, and tho 
Hon'ble A. S. Raikes, H. V, Bayley, I, B Komp, and 
LS, Jackson, Puisne Judges. 


Cases No, 79, 84, 201, and 210 of 1862 and Nos, 78 and 84 of 1802, 


Case No. 79, 
Musst. Gostypo-sanr Dast, (Plaintit) Appollant, 
ee versus 
SHAM-LAL Basa and othorg (Defondants) Rospondonta, 
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A conveyaueo hy a Hindi whlow for aller time allowable onuaos, af properly whieh has 
Morvondud to hor from hor Juwband, da ol a ach af waate which doalioya the 
widow's oatale and vosla the propaty iu the sovoradonary hola, and lhe cunveyanes 
Ja Dining ducing tho widow's life. & 


‘ho revorsonnty bois will not bo prewudad oven duly te life of the widew from geome 
moncing a all to devlare that Che emysyauee wae wxoouttd for ened nul allowable, 
and fy, thoroforo, nob binding hoyend Ute whdow's Ifo, new will tho roveraionary hele 
Jie daprived, duadag Ute witow's Ufo, of thoiy remedy agafial tha gramtus bo prevont 
waata or doatr uation of tha popotty, whelhor movable or immuoy able, 


The quoation, which was referred for tho considoration of a full 
Bench in these apponla, is whother a convoyanco by a ITindé widow 
of immovablo proporty which sho taleey by descont from hor husband, 
ig valid during tho widow's life, if tho couvoyance is mado for cruacr 
other than thove allowed by tho Windé lew; and if not, whothor the 
rovorsionary heirs of tho husband ean interforo by anit ta cause the 
property bo bo delivorod up to thomeolves or to the widow, 





Tho onge had boon vory fully and claboratoly mgnod on both 
, sides, ‘Tho principal authoritios on the subject aro cullectad in the 
Vyavasthd Derpana, o vory useful book upon Tlindtt law, by Bruboo 
Shama-Churn Sircar, 

Mdlydig Bays 

“Tot the childless widow, prosorving unsullied tho bed of hor 
ford aud abiding with har vonarablo protector, aujay tha property, 
rostraining hoisolf until hor death, After hor, leb Ue huis (ula if” 
(Cololnooko's) Dé, bhaé Chup. XT, Section T, para 66. é 

Againi— 

‘Cho widow is only to onjay her husband's otal, Sho is not 
compotont Lo mako v gift, morlgago, ov sale of it.” (dam) 

In Colobrooke’s Digest, Vol. ITT, p. AGH, it is wail 

“Tt fully appoara thet tho widow's diaposnl of ler dinabaul’s 
proporly at pleasure, ollterwiso than by tho dimple use of it ov hy 
donation for tho benefit. of tho lord, ia invalid’ 

Sir William Mncunghton, a very gront authosity, appa to 
have hoon of opinion that a gift or conveyance by a wikow other 
than for allowable caso, was void, nol only my nyainst rewesionay 
hoits of the husband, bub also ag agaist horaelf, (See Maenaghten’n 
Ufindé low, Vol. T pages 10 & 20) 
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In tho caso of Doo dem. Banorjon verstie Banerjoa, the piaintill 


was non-sited, ‘Tho decision turned upon another polit aud ia no 
/ authority upon tho quostion now undor consideration, bub it ix in 

portant as containing tho opinion which was dolivorad to Raat, C, J, 

by Maonaghton, J., drawn up by his son Sir William Macunghten, 


‘The opinion was as follows ~~ 

“Te a widow mako a sole in porpaluity of hor husband's Janel 
proporty, by a deed to that offvct, tho purchasor, as sho had no right 
to mako the sale, will not be bonofited by it, nor will ho bo ontitled, 
in, virtue of it, to tho interost which tho widow has in tho calalo. 
This is foundod upon the principle of the sale being without ownor- 
ship, which renders it void, ab initio, and not, as I bofore thought, 
upon the pringiple of a greater interest being convoyad by tho doar 
than the widow was competent to grant, ‘Tho Pandits, whom T 
have to-day consulted, agree in saying that, if ono of four brothers 
make a deed of sale of the whole patrimonial proporty, it will hold 
good, as far as his shave is concerned, becauso the aalo oreatos ownor- 
ship in the purchaser, and not the deod, which is only proof’ of the 
sale, and’may be taken to prove it, as far as will servo that purpose, 
though invalid with respect to tho convoyatco of tho proporty of 
the other brothers, it is valid against himself, and is proof of his 
intention, Not so in a deed made by a widow: sho hag no unlimite 

G ed proprietary right over any part of hor husband's property, but 
ely a general usufructuary right over the whole indisoriminataly, 
“As jolear, therefore, that she cannot convey tho whole in porpetuity, 
bué the degd by which she conveys is void, ab-dntito, aa to tho 
sale: nor can it convey the interest which sho possessos, which Cine 

bt eee of its not being transfernble ) is an intorest of a totull y 

ifferent nature from thai ietary right.” 4 
Mec ah t of plopriotary right.” (2nd Morlay’s 

The opinion that the purchaser would ndt bo ontitlod during 

the widow's life was founded itpon the principle, that sho had no 

proptictary right over any part of her husband’s proporty, but moro» 

ly » general usufructuary right over the wholo indisoriminately, and 

; that the sale heing without ownership was void, ab-ditio i the 

Hindé law. The opinion of Sir William Macnaghton was festa 

upon the same principle, upon which he also gave his opinion, in the 
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anime one that sale of a futhor'a proporty by a gon daring the fathor'x 
lime-time was void, ab-tritio, upon the grotthad that ib was a ante 
without ownership and was therefore not binding, after the father’, 
doath, upon tho son, who suconuted to tho proporty as his fathor’s 
hoir, Sir William Macnaghton apponrs bo have considerod that tho 
widow had no groator right in an oatate whieh sho laleor by descent 
from her husband, then egon has in tho gslale of hin father duridg 
hig fathor’s life-time, 


This, howovor, is nob tho caso. In Colcok-mani Deben veraua 
Digamber Doy (Sup. November Lbth, 1852,) tho Court said + 


“No part of tho entire intorost, whou bho widow Lalos hy in- 
Horilance, is in suxponso or aboyauco in any way, nor is there a 
rovorsion on a life estate, bub the whole intorest is in Uho widow, 
Whon sho takes as hair auder tho Uindd law, sho is ranked in all 
troatiog a heir, Gir Menucis Macnaghton trouts hor ostate rightly ag 
Anomalous, and other writers bread it as coming to hor ag heir; theroe 
foro, whon they Lor it algorn Jife ostato, thoy monn that expression 
in asonso difloront from that of a puro and more life calato’’  (Alaos 
phorgon on Mortgages, 8rd Tdition, pago 25.) ‘ 


‘The Court goon on Lo any =~ 

“Ct has boon invariably cousiderod for many yeora Unat tho wis 
dow fully voprogonts the estate; and il is alao tho sotto inw, that 
advorse posaossion which bara hor, hars tho hair wo aftor her, whieh 
would nob ho the cngo if sho wore a moro Lonunt for lily as kenawa 
to bho Wuglish lew," (7den. p. 97.) 


Seo alao tho enso of Keslt-ndith Busdle ond another vou Zhai 
asunder? Odst ant another, in the Privy Gounsil, 26h dune, 1826, 
(Clorico's Roporls, p. OL, aud Montriou's Caves of Wind luv, p. 4) 
from which it would seom thal tho widow tues mury Chan s life 
ostnto, Reo also Jddu-mani Debi voraus Sciroddepraanine Mun 
kearfew (1 Boulnois’ Roports, p. 129; Maophoraon on Mortinyod, Ord 
Radition, p. 28.) 

In 6 Moore's Indian Appouty, p. 498, rented Dutt versa 
Srimatt dApievve Diet, ib was hold that tho titly of a widow to hor 
husband's proporty, though a restricted one, was not in the mated 
of p ual, 

Vor. II, 4b 





8d6 PRECEDENTS OF [Boor 


Thore avo gonio docisions in tho Suddor Court in which it ny 
boon held that tho convéeyanco doors not operate as againal tho widow 
during hor life-time. ‘Choro aro othors in which the conveyauco hua 
béon allowod to operate against hor during hor lifo-timo, ' 

In Hom-chander Mosumddr vorsua Udrd-mani (18th Docomber, 
1811, 8. D. A. Roport, Vol. I, page 359,*) it was doclarod by the do» 
creo that & dood oxcouted by tho widow should not, aftor hor death, 
operate to proclude tho right of tho surviving leit, leaving it to 
operate during hor lifo-time. 

In Kitehna-gobinds, Sen versus Gangd-niiruyan Siren, 
the Supreme Court declared a decided opinion that a widow had no 
right, other than for allowablo causes, to make any grant of hor ine 
terest in the estate which could endure beyond her own life, (Sir 
J, Macnaghton’s Cons, Hindi law, pago 19.) 

In the case of Rémdénanda Mukhopddhyd vorsun Ram- 
hvishna Dutt (Idem, pages 19 and 20,) it was admittod by all tho 
Judges of the Supreme Court that tho gyant which was mado by a 
widow of property inherited from her husband, and which, it clearly 
appearod, was not made for benefit of her husband’s soul, was gootl 
for her life. 

In Kédsht-ndth Basak and anothor vorsus ara-eundant Ddsé 
and another, in the Privy Counsil, to which wo have alvendy roforred, 
Lord Gifford, after reviewing thé opinions of tho difforeal Pandita, 
Obseyires — 

‘The tesult, as it appears to me, of theso difforont opinions, ta 
fi that they all agree, as I have already stated, that tho widow 
‘Hara-sundars: Daa is entitled to absolute possorsion; thal so has, 
for certain purposes, a clear authority to disposo of hor husbands 
property; she may do it for religious purposes, including dowry la 
a, daughter, and making gifts and donations to tho husband's family ; 
but they differ in this: the Court Pandits sny that if sho alionntos 
the property for ather purposes, without the congoné of tho hughunls 
relations, it would be invalid ; the others say. that, though she would 
incur moral blame, if applied for purposes not allowed, yob tho aat 
would be valid as against the relations of the husband; in that rose 
pect the four pandits differ from the pandits of tho Court, founding 


can R ee a 


% Ante, pago 840, 






+ 





q 
! 
i 
} 








Cuan, 1] WIDOW'S SUCCESSION, ke. a7 


thal opinion upon tho doctrines contained in tle Raind-kara nud 
Chintd-mani which woro uot ovorrulad hy tho Déya-bhdya aud 
Diyala” ( Vyavasthd Darpane pogo 188. Phat lidition. ) 
alt appears elge from the samo judgment that two other pendita 
wore oxuminod, and wore asked whothar toy ngreod with, or differ. 
od fro, the opinions of the Coach pandits, ‘Mhoir anawor was tm 

“Wo agroo upon all points with the opiniony given by the 
Court percdita yoatorday, with thia exception: they yealerday stated 
thal gifts of movable and immovable proporty made by a widow, for 
othor than alloweblo causes, wore not valid against heryolf or tho 
noxt heir of hor husband. Wo agree with thom that ancl gifta aro 
not valid ag against tho next hoirof her husband; bub wo say that 
thoy aro valid as against the widow who could nol reclaim thom, 
whereas tho hoir is ontivlod to do ao. ( dden. ) 

Lu Baltou’s Roporls, pags 78, Kdlickdud Dutt vor Moore 
dnd others, Ryan O. day ays 

Thal a grant mado by a widow for her own life is good, hax 
boon deviled in this Court,” 

Upon tho wholo, after cousidering all the casos upon tho sub- 
Joat, wo aro of opinion thal a conveyance hy a Iindd widow, for 
othar than allowable causes, of proporty which has dosuonded to hor 
from her huaband, is nob an act of wasto which doxtroys tho widow's 
cstalo aud vusly the propurty in tho revorsiouwy hoirs, and this Oho 
couvoyaugo ia binding during the widow's lif. hoe roverionary 
heirs ave nob, atler hor duath, bond by the oouveyange ; hut thoy 
avo Hob onbitled, during ho lilo-Ginty, be recover tho property: vithoy 
for their own or for tho use of the widow, or Co compel the restore 
tion of ib lo her. Tf tho widew iu any casa ho dmpesadl upon and 
inducol to exagte a conveyance by Suuul, the conveyance will, in 
ancl: casy, a8 in all ather eases of fraud, bo void. 

Lo has bacu urgud that tho reversionary boire may by prajuctieat 
if they crnnol suo for tho property during the widow's life, far after 
hor denuth if may be difiewlh to promire the necesauy avilenen by 
show that Ue conveyances was oxeanted for eauson wet allowable; and 
thal, in tho easo of movable property, steh as money oy vilnalle 
soowritios, irropmable injury may be dea to the veversionary hei 
by the grantowy muking away with the property dieing Gee wade 
lity oy in the case of inmoveble property, by conmaitting waste, 
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But our decision will not preclude the rovorsionary hoira, oven du. 
ring the life-timo of the widow, from commoncing 4 auil to declare 
that the conveyance was executed for cnusos nob allowable, and ia 
therefore not binding beyond the widow's life. Nor will ib deprive 
tho rovorsionaxy heirs, during the life of tho widow, of thoir romuty 
against. the granteo to provent wasto or destruction of the property, 


whether movable or immovable in the ovont of their making oul a 
sufficiont case to justify tho interference of the Court.—F'ull Boneh 
Reports of the Caloutta High Court from 1862-1808, page 48, 
Sutherland’s Fall Bench Reports, page 165, - 


ad 
Cancurra H. 0, A—Dhe 20th of May, 1869, 


r 


Present: 


+ The Hon’ble Sir Barnes Peacock, Kt, Chief Justics, and tho 
7 Hon’bie I, A. Glover, Judge, 
Ram Mononur Sinn and others ( Plaintiffs) Appollanta, 
VETSUS 
Kooiprxp Nanain Sinen and another (Dofendants) Rospondents, 


A xeversionary helr has no right to ach aside a dood vf anto oxoontod by n Yindd 
\ widow during her life-time. 
wt | A sevorsionary heir is subject to all rights which oxlet against tho proporty In gousas 
ence of acts dono by, or decrees obtained againat, bho audontor. 






ot 


" Peacock, O, J.—Lhis is a suit to sot aside n dood of anla exoans 


a - 
, ted by a widow upon the ground that thoro was no nocossity, ‘Tho 


suit is brought by a reversionary heir in tho widow's life-time, but 
a reversionary heir has no right to sat asido a dood in tho widow's 
life-time, because if the decd is set asida, it destroys tho purchagor'a 
right even during the widow's life-time. But tho grounds upon 
which it is said that there was no necessity fail, evon if this lad 


heen a suit merely to declare that tho deed was not bind; 
ot bind 
the reversionaty heir, pat 
The first ground of necessity was a decr 


me ind of eo obtained against tho 
widow's husband in his life-time. ‘Lhe reversionary hoir says thut 


he is not bound by that decree, that it ought to havo boen proved 
as against him that there was a good causo of action againgl tho 
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huaband; but thore can bo no dowbl that tho rovorsiounry heir in 
subjeot to all righta which oxis) against the proporly in condio- 
quence of acta dono by tho ancestor or decrees obtainod against lin, 
Tf the dooreo had boon excented, a portion of tho oatato might lava 
boon soll ‘Tho widow in thia partioular ease, having regard to the 
nimount of the income, was nob bound to apply it in antiafaction of 
tho deoreo in order to provent the judgmont oraditor from executing 
his doerao, 

Aa Lo tho othor transaction, tho suit ia Lo aot aside a dood hy 
which tho widow of tho plaintiff's ancoator raised 160 rupoos for hor 
maintonanco during tho timo of tho famine. I think, however, that 
nocossily was sufliciontly mado out in this caso, Jvidenco wag 
given moroly oa to tho goneral amount of tho widow's income, and 
ib was not proved that sho could, or did in fact, collect tho routs of 
her ostate during tho famine. Tf sho had recaived thom, they would 


not probably havo oxevaded G00 rupocs a your, Bub whatover may 


have beon the amount of hor income, it was not proved that during 
tho yoar of tho famine aho collected any part of it, and tho judgo 
hag found that no oxtravaganco was proved agningl hor. Undor 
{hoso oiroumatances, 1 think « cago of nooexsity has aulicionly boon 
ostablishod, 

Tho doorao of tho Lowor Appollato Court will bo aflemod wilh 
costa, 


Glover, JI am quite of tha samo opinion. 
W. 28, Vol. XE, ox p. 614, 


A aonvoyanee by a Tindé widow, without proof of nocasaity bo 
justify an ationation of ancostral proporty, can only oporato ag a eon- 
voyaneo of hor lifo-intorast—Warinco Chun Banerjew yo Nand 
Cooman Banayea—S. W. R. Vol. 1, erp. d% 


When alionations of hor husband's astute ave improperly made 
by tho widow, thoy are good ag agninal her for her life, nnd the revers 
sionary hoir’a causo of action doos not aviso witil her death. But 


- when proporly bolonging to tho husbaud's estate, ix held ndveraely: ta 


the widow, and novor reaches hor hands, the eanae of netion neeinesn 
to her, and a anit, whother by hor, or by the rovevionay heir, nated 
bo brought within tho uanal period, vounting font the commie. 


ors scents 
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mont of advorse pogsossion,—Vubean Chandler Chukerbully v, foxur 
Chander Chukerbutly and othors,—&. W, B. Vol. IX, (1. B.D ps Gat, 


Salo by a [linda widow is not invalid if mado without collusion, 
But tho salo is limited to tho widow's life-intorost and thn rever- 
sionor is only ontitled to declaration that tho salo will aot affeet ar 
projudico his interesis beyond the widow's lifo—Ramyully Kurno- 
kar vy. Boistob-churn Mujoomdar.—S, W. R. Vol. VIT, p. 167, 


‘Lho widow of ono of tho bothers of a divided Lind& funily, 
govornod by the Mitdksharé law, does not acquire an abyulute junta 
og} in her husband's sepaate estate, but only such an interost as 
would render her acts conveying hor interest to a thind patty Lind. 
ing as against heself, but nol as against tho rovoisiounry heii, 
ualess the alionations wore mado under logal nacossity.—- Chu Bunoo 
v. Ram Kishen Singh,.—S, W. R, for 1864, p, 102, 


Alienation by » Iindé widow of proporty inhorited from hor 
deceased husband is valid for tho poriod of hor own lifo, though tho 
conveyance may purpoit to convey a greater intovoat,—Milgirappa 
bin Sulbappa v. Shivappa bin Erappa—Bom, 11, C. Rep. Vol. VL, 
A. C.J. p. 270, 


Held that a Hindi widow having a liferintorost ouly in tho pro» 
perty inherited from her husband has indopondont powor of sala 
ver, the same to the extent of such lifo-intorost and no furthore 
aya-ram Bhae-ram vy. Moti-ram Govind-ram,—Bom. U, CG. Rep, 
Vol. II, page 331. : 


A sale by a widow of property dorived from hor huaband, who 
was divided in intorest from his own family, is valid for her lito, such 
a sale will not be set aside at the iustanoo of a divided brothor of 
the husband,—Bhagavutomma y, Pampanna Gand ant others 
Mad. H.C, Rep Vol. IL, p, 598, i 


+A Hindi widow has ithe fallost boneficial intoreat in hor 
husband’s property inherited by her, for life, Sho takes as hoir a 
proprietary estate in the land, absolute for somo pw poses, although 
In some xespeats subject to spacial qualifications, 


‘ and her dispositi 
of the property is good for her lite, neten 


Sa Aa 
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Tho proposition that a widow has no ostate in hor hoshand’s 
immovablo property, bub only a porsonal onjoymont of tho usuliuel, 
ig untonablo—Kémdvadhani Venkata Subbaiya y. Joyaa Nara. 

! singhappa—Mad, 1. C. Rop. Vol. IIL, p. LUG. 


Harapnun Nad, versus Tssun CHuNDER Bose, 


Tho claim of tho plaintiff is for sotting asida Uho dead of sale, 
as woll ag for rocovory of possoasion, and ao far as this last volief is 
cuncorned, tho special appellant has undoubtodly no right to dispos- 
acas tho widow, or the purchaser holding: under her, duing the life- 
timo of tho said widow. 

Bul as far as tho right of the appollant is contined to hia 
obtaining a declaration that tho sale is invalid against him, on his 
oslablishing thal tho sale was mado without tho necossily recognic~ 
ol by tho Tindit Jaw, we think (vide pago 165, of tho epscin: nme 
bor of Suthorland’s Weokly Roportor®) that tho plaintilf, special 
appollant, is ontilled Lo sua for only Uhat spocinl rolief--S. W. R, 
Vol. VI, p. 222, 


K, a Elind ( widow, whilo in possession, granted a putneo lense 
of proporly whioh waa aftorwards wold and puvelased by 1 

Held, that if thoro was no logal nocossity to justify Ue ationn« 
tion, tho pudned-dar acquired no moro title Unen tho life intovost, bat 
if Uhera waa, thon B's purchaso was aubject to Uo potteh yaunted hy 
tho widow as a valid alionation of prior dalos-Jiaso-ntell Ouadan v. 
Rudha-lviato Mondul.—S. Wi tt. Vol XI, p. bid. 


A. lonse granted by a childless ILindtt widow ia valid, and entre 
for tho life of tho widow.—ALussumnutl Molar Coower y. Bato 
Zoramun Stingh—Marshul’s Ropovts, p. LO0, 


* Ante, yinga fH. 
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Told, that an action instituted hy reversionary hoira aygsinnt 
a Tindé widow, in hor life-time, lo invalidate alionations by hoe 
of hor husband’s ancestral proporly and to deprive lor of the 
managoment in consequence, and to obtain posacasion themuulyus, 
will lie, . 
Alionations having boon proved to an oxtont entirely mbror- 
sivo of tho rights of tho heiva, and the Onoomulé prttur, or the 
deod of authorization, under which toy wore alleged to have bean 
made, having boen declared invalid, tho widow was deprived of tha 
possession as well as the managoment of tho proporty, which was 
placed in the hands of heirs, with the oxception of the fanily-man« 
sions: Thoy wore dirocled to pay tho wholo of tho profits, arising 
from the sevoral propertios, into the Zillah Couri, quartorly, for the 
benefit of tho widow, during hor life-time, In the event of thot: 
failing to fulfil this condition, for a -poriod exceoding three montha 
'‘UGeafter any paymont becomes due, tho Zillah Court is to roport tha 
circumstance with a viow to having tho properly placed in the 
‘hands of a surburali-kar ot receiver. 

Sale of part of the property prosumed from lapso of timo and 
other.circumstances to have bean mado in satisfnotion of & dacres 
of Court against the deceased pyopriotor, held to bo, vilidenW wile 

» «loll Baboo and Muduntoll Buboo vorsus RBolakes Ribeo jmnnd 
lakes Bibee versus Nundloll Baboo and anothorS, D. A. Deo, 


tees 


ot1854, p. 861, 5 






+ Rettark.—This decision, not the unanimous decision of the 
Court, has been generally looked upon as oxtromely‘harsh, and i} 
has been since modified, especially by tho observations of the Suddar 
Court, in the (following) caso of Golak-monee Dosseo, Appollant, 
Vide Laul Soonder Doss v, Hurry Krishna Doss, Post, 


Canourra 8, D, ADAWLUT, 
Gago No. 243 of 1858, 


GoLUK-MUNEE Dossux (ono of the Defendants) Appellant 
versus 


Krsna Prosap Kanoonao and others, Respondants. 
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Onno No. 244 of 1808. 
Nrevanunp Manueuns v. Kis Puosaup Kanoonuo and othera, 


Musst. Anno Poorna Denne a Bisiex: PRosatp 
KANOONGO and obhers, 


Meld by the majouty of tho Court, that suits by raversionay hua, Uhongh thelr inlors 
gab dy nat vested, bat only contingent, lo restaain want, or allonations ji che nature 
of waake, by a hid widow, will le. 

Held alay in novordanca with the proeodont af Nundloll Nahoo verena Rulakao iho, 
that whon allenations by a Hindi widow, utterly sulnerstve of tho rights of the holra 
in reversion, aro moval, wud it ty shown thal, hut for the indorfeaenes of the Comta, 
ultimate toga to the heirs who imy sueoned oventanlly will enaio frond Cay condaat 
of tho tenant tn tail in posession of the proporty, Uda Court, with a slew of reniedly- 
ing, or rather praventing, enol lary will slop in, and appolat a accel to tke 
charge of thooutito, ho veversionay hote nay he the revelver, bub his appuint- 
Monta seh Pe nob hy virtue af his veveatonary aight, buton a connideration of 
What ia most for Cho Janoflt of Che entity, 

Weld, mimeover, Ut when a xtianger in appointed ag ieaviver, Keamity wlienkt le 
dlomuted, Ib when a aversiona di nppointed, his diterest in Was retention ef the 
niuigemnt and inthe welfare of the propaty vay atid in the plas af neeurity, 
tie ore expovtally as dt iv always fe the power of the widew te niove Che Cont 
ofthor for the appuintinmdl of a fiexh vavelver, ca for dhe denuaid uf xcomily, abould 
the rents aud profits be tot rygularly paid over anc aivait val 


‘ 





Judgmants 


Moasra, C.D. Provor, and Ch Goel: ‘Thera ia ne question nb 
tho presané dima that suits by revarsionary heirs, Ghoul their he: 
foray is nol voshod, but only contingaut, to restrain wiete or liens 
tions in the nature of waste, hy a Tineit widew in postion, will 
lio, ‘his point has been decided frequently both in tha Sapiens 
and this Courter ‘Tho only question veuding whieh any eouten- 
tion cau be raised is, whebhor, on waste or on alienation heyy 
proved, ib is logal or propor to divest tho wislow of pomienan phir 
ing tho roversionars in possession as receivers, wid making, Chem 
Hable to hor for tho ronts and profits duriug her Tifetime, 

Wo are tnable to find any ease on the point reported ane dae diye 
ocenrad in the Supreme Court, but it appows te tec not iaprobeatbs 


* Son Chm of Aierdedies Date vera Manan mid Gere Cayloa and HotPa We poate 
Now pago LAF 5 al Ofadmeand Drader vetaun Fayganand Osea, «Mant Ne dy oa en 
bio doebdona of Be DAL Cur 18hE, pp Ub, ord. 


Vor Ub Mi 
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Jooking to the principles on which that Court, aaa Court of oynity, 
acta, that, on bill filed and proof givon of illogal alienation, uf tay 
naturo of waste, by tho widow, tho Court would appoint a reeiver, 
and if it wero for tha bonofit of tho ostate, would xppuint the 
rovorsionar as such rocoivor, 
Turning, howovor, to tho docisions of this Court, wa find the 
oaso of Nand-lall Baboo versus Bolakee Bibee* which hay, ainca ib was 
passed, beon tho loading oase on tho point befro ax Tr that ease 
alionations woro provod to an oxtont ontiroly subversive of the 
rights of the heirs, and, tho deed of authorisation under which 
a thoy wore alleged to have hoon made having bean devlared invalid, 
tlie widow was deprived of possession of tho properly, which wax 
placed in the hands of the revorsionors with directions that thoy 
should pay the whole nob profits arising from tho sovoral proportios 
jato the Zillah Court quarterly, Tn tho ovont of their failing to 

Pars this condition for a poriod excooding throo months after any 
payment became due, tho Zillah Court was diroatod to roport the 
circumstance with a viow to having tho properly placod in tho handy 
of a Sarbardh-kdér or receiver. 


It is now objected, that this decision is not in conformity with 
Hind law, under which, during her Jifo-timo, tho widow eaunol, 
under any circumstances, be deprivod of possession of ‘har frusbaud's 

. roperty. This objection mis-approhends tho ground npon which 

y"tke ‘Yecision objocted to was passed. Tt was not passod in accord» 
afhice with Hind@ Jaw, but in acoordanco with thogo prinoiples on 
which a Court of equity should act. Those principles regard tho 
remedy to be applied, and do not affect tho rights of partiog unddr 
Hindt law, which they leavo intact. 

We do not, and caunot, after the decision of the Privy Council 
in the case of Késht-néth Bask and Rama-ndth Basdh versus 
Hava-sundart Dést and Kamal-mant Das, docided hy tho Privy 
Council, + Togard the nature of « Hindé widow's interost in oxactly 

7 the same light as it was regarded by tho Judges who deeidod tho 
suit in this Court in 1854; but, looking upon it not ag a mero lif 
estate, but asa restricted estate of inhoritanco, wo, in accar : 





teneo 


_ * Bee decisions of §. D, A. for 1854, pp. 361, 378, ante, p, 86%, 
T Clarke's Repoits p, 91; and Pyavastht Darpana (and dL) py, Of 
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with that decision, think that, on sufficiont proof by the rovoraioners 
boing given thal, but for tho intorferonco of tho Courts, nitimate 
Joss of Uhom as to tho hoirs who may succood oventnally will onane 
from tho conduct of the tonant in tail in possesion of the property, 
aul with w viaw of vontadying, or rather of provonting, auch loas, this 
Court should stop in and appoint a voccivor to tako charge of tho 
esluta, ‘Tho proof, though inforontial, must bo clear and cogont ; 
and uwnloss tho ovidonca lead inovitably to tho conclusion that the 
heira will bo damnified if sho bo left in possassion, tho widow should 
not bo divested of the possossion of hor husband's estala. 

Tho coudlucl of the widow may not amotnt to what is tooh~ 
nically cullod waste; but oxtonding the meaning of that tor to 
any itlogal act of alionation, cithor divcelly ox indivcolly, iujariourly 
hfleoting tho interost of tho revorsionors—alionations contrary bo 
tho nature of hoy oulate, and therefore in the nature of wastoy—we 
think that the sume course should bo pursucd as ahould also bo- 
followed in a cage of teolinicnl waste. 

In placing tho reversionors in possession, it i4 bo bo unduratoad 
that, in a cage liko that bofore us, thoy sre in possession not by 
any right apportuining to thom, but simply as reecivers, and on av 
considovation that, as hoivs in reversion, they have tho atrongoat 
intoroal in tho woll-boing of the property entrusted to Lhoix ano, 

Por tho voasons thon above given, wo sae ne room bo doubt 
that a suib of tho nature of that out of whieh tho present special 
appeals havo arison, vis, one by a reversionar for the aatling aside 
of Ulogal elionation during tho life-time of tho widow, coupled with 
4 prayor for possussion ng receiver, id ineintainablo in ome Conta. 
And as tho Judgo finds, whothor rightly or wrongly, thal the atie- 
nations mao aro Ro subversive of the reversionor’s righty ay to 
justify tho removal of tho widow front possession, in order, it would 
doom, to pravont faburo nels of the same itive, we seo ne gromul 
for iutovforing in special apport with tho decision presiaul hy him, 

Ag to tho second objection raised in kpeciul apponl, it ia net one 
to whieh wo oan listan iw apodial appeal. ‘Pha power af tur Caurta 
lo appoint a receiver in suelt a enko boing clear, tho dotails connwet. 
ed with moh appointment must be loft te the Combr Chemealyen, 
Aga poner rele, on the appointment ofa adranger a qevelver, 
svewity should bo required | but ina eae in whieh thy reveraivner 
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has boon appointod the receiver, his interest in the retention of the 
managoniont and in the wellare of The praporty miny, im the Contin 
judgment, stand inthe play of senmity, mova specially ny ib is 
always in Lhe powor af the wilew to move the Court vither for the 
appointmont of a frost receiver, or for the demand of seainity, whould 
the routs and profits bo vob regularly paid over lo horas iratubeal non 
&. D. A. Decls, for 1859, pp. 240, 2h. 


Cancuprs UL OG, A.—Tho Qath of June, 1868. 


Present: 
“Tho Hon'ble G. Loch, and I. A, Glovor Judges. 
% ' 
 Mossummtar Moma-rante and another ( Dofoudants) Appellants, * 
; versus 
% Nuppv Lara Misser (plaintiif) Respondant, 


‘Whoro waste is proved on tho part of a widow, tho Court shonkd nob prt a vovoriioner 
into pogsogsion; bnt should appoint o manngor (who might ho (he roveralonor) whi 
should bo required to rendor aocounts poiatioally, Loavox whieh lave boon given 


by the widow cannot be interfored with, unlesy the lossoea bo naling weates 
¢ 


Loch, J—Waste on the part of tho widow has boon proved, 
and the Lowor Courts havo givon tho rovorsionor porsagsion, and 
,direoted that his namo ho vegistored as a joint proprietor with tho 
ewidow. Wo think tho ordor is wrong, ‘The Coart should nob have 

convartad the rovorsioner into an actual propriolor, Tt should havo 
appointed a manager accountable to tho Court for all his acta in 
_ respect of the estate, who should be roquirod to rondor accounte 
periodically, and be put in possession of all tho proporty in tho 
widow's own possession, Loasos which hava boon givon by her can 
not be interfered with (as laid down by tho Full Bonch in tho apo 
cial number of the Wookly Reporter pagos 168 and 166), unlosa 
the lessees be making waste; and if tho chargd bo proved thon tho 
+Court con tale measures to proservo tho proporty givon in lease, 
- There is nothing to prevont the Cours appointing tho migrate 
to be manager if he be a fit person for tho appointment. Wo moili« 
fy, the orders of the lower court accoulingly.—S, W. 8, Vol. X > rs 
ane » WLR. Vol. X, 0. 0 
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Kamily jewola, if part of tho ancestral proporty, aro nol tran 
forablo hy a widow oxcopt for apscial purposes 5 and cele of waste 
on tho part of tho widow in regmd to her husband’s property, if 
provad, would ho a ground for withdrawing a covtiliento granted to 
hor undor Ack XL of 1858—Jhagwanes Moonwur v. Durbutty 
Hoonwarn-b WR. Vol Tt, Mia, p. La. 


Declaration of tile may bo granted to vovorsionors, and aliona- 
tionk by a ILind@ widow sot aside during tho widow's life-time, al- 
though possession of tho estato itself will nol ho ordinarily given, 
Musswnmat Shibo Koeree and thors v. Joogua Singh and others 
6, 'W. 2. Vol. VITL, p. 165, “ 


In tho ensa of Mashiendth Basdls and Ramd-nith Rasdle versus 
Tlave-sundart Ddst and Kamil-mand Dist (Clarko’s Roports, 
p OL,)——Lord Gifford in his judguient moutions au opinion of gertaine 
Pundits thot the fomalo Mind heir may be restrained from abnsing 
hoy powor of disposition, "Chis ‘opinion ia sepportod by tho autho- 
rily of all tho loxt-wrilors: ib is most consistent with the gonaral 
principles of tho Tind@ law aa to fomatos; and also perfectly con 
sistont will voason; forxuroly thero onght in reason lo oxixt some. 
whoro tho power of provouting an alionabion against hor duty by 
ono whose power of alionation is limited by tha lny, and who owas 
a duty to thoro in auesession to preserve tho corpus at Ute extate, 
VYobof what value would bo a powor of provention, to whieh ne 
Court of jastica would give ofoct? Th romuains to consider whethor 
tho Dill alates a suiliciont ea af waste, No doubt the remedy 
should nol oxtond bayoud the misehiol—-Parb of the deoion passed 
hy tho Supromo Court of Culontla in tho ease of dari Dias Dut 
vorsns Rengan-mend and othars, Seo Bell and Taylow'n Roperts, 
Vol. TW, Part 6, p. 279; and Vyanasth Darpune, (dnd Mi) po deh 
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Puivy Councu. 
On appeal from the Suproms Court wt Caloutta, 


Turny Dass Dvr, Appollant, 
UEr aus 
Suexmores Aroorna Dosyiee and another, Roapondents, 


A Court of oquity will not Intorforo, tnloss it fa sliown that thore is danger fran Hie 
mode in which tho tonant for lifo in porsosalon Ja doaling with the proporty. ta 
more {aot of tho tonantifor lifo kooping in hand for about theao inentlin par of tus 
corpus for tho allogod purpoaa of an ilogal invoubment dooy nub AUIOUNE by Waals: 
nor Js in derogation of those ontfiled in rovoraton, 


a 


Tho title of a Minds widow to hor husband's Proporty, Lhough & venbeiutive wim, 

vo AB M66 in tho nature of a tenst. Whothor by tho Hind Iw oun ont fe Hongal tha 

ve intoroal of a dayghtor in tho eatato of hor dogonsadt fathor, fs of tho ame natura iu 
that of a widow, Quaire. 


4 
~  Wheir Lordships do not think it necessary to trouble the 
‘Counsel ‘for the Respondent, This Bill ig filed by a party ontitled 
“to property secured during tho lifo of tho tonant for lifw; and the 
Bill proceeds on the ground that tho Proporty is ondengorod from 
the manner in which tho tenant for lifo ig doling with it, ‘The 
Ktenant for life is the daughtor of tho intoslalo LZiwelud Mellth, Us 
‘has been decided by this Court in tho enso of Kédshianth esths 
‘versus Hora-sundart Dést, aftor most full doliborate aryument and 
«consideration, that the principlos which aro appliod in Courts of 
equity in Wngland, for scouring in tho public funda any proporty 
‘to which one person is entitled in possession, and another is ontitlod 
in remainder, aro not applicablo to tho enso of proporty in Tndia, 
‘where such property is in possossion of a Tindd widow. 

Now, the Bill alleges, that, in this rospoct, the widow and the 
daughter stand in the samo situation, Whethoy Uhoy atand in tha 
same situation or not, with respect to tho right of diaposition of tho 
Property, they at all events stand in the samo situation aa to the 
right of administration, and right of onjoymeht for tholy livos; and 
the principle laid down in the case which has beon referred to in this 

‘Court was this, that it is not sufficient to say that there ia ono per- 
son entitled in possession, and another ontitled in romaindor, 


: ‘ in vider 
» 0 induce the Court to interfero to take tho proporty out of th 
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# 
of tho individual who is in possossion of it; Lut tt ig nocosanry Lo 
show that thore is dangor to tho proporty from tho modo in which 
the party in possossion is dealing with it, in which cago, and in such 
nso only, tho Court will interfere, 

Tho law, thorefore, boing perfuetly sottled by that decision, and 
that decision having boon followed diving Uno timo Sir Edward 
Rynn presided over tho Suprome Court, and alvo lit succunsor, 
Sir Lawrenco Pool, ib must bo considored as the sotlled law of the 
Courts in Bongal. 

Tho question loro is, has any thing beon shown in this caro te 
justify inlorforenco, or has tho caso, alloged in tho Bill, beon ostab- 
lishod by ovidenco? ‘Tho only ovidonco which oxisty boing Une 
answer of tho defendant, TL appears to their Lordships, ib hex nob 
been made out ab all, Can it bo said, that tho respondent, who 
according to tho ordinary ILindi custom, koops in hor house a cor- 
tain portion of tho money, having in tho cowrso of threo montha, 
invostal Ra, 89,000, threo fourtha, or ab least tayo Uhirds, of the 
monoy in other securitios, was guilly of a devardevil, or showed tho 
dlightest intention of committing « deucatavit in this respect, ‘hair 
Lordghips aro of opinion that no such caso is milo only aud as the 
ground apon which the Bill was lad, thorofore, ontiroly fula, the 
appoal must bo dismisaed with coxls. 

Wo must obrorve, that no auch instureo jas boon produced, 
oithor from tho native or tha Snpromo Courts in whieh any ordor 
hag boon mado for suoh inlorferonce, oxeopt ina ease in which miui- 
foul dangor, or rink of dangor, live beon proved bo bho satishietion of 
tho Court. 

Choir Lordships will ulviso Tor Majesty to afivm (hid decree 
with conta—-Mooro’s Tudian Appouls, Vol. V1, p. 3 


Canaueva, ILO. A. ~The 200 of alageal 1862, 
Present: 
W. Morgan, ©, Sloor and Six Chavloa dneksou, Jtatqes, 
Ton Soonpnr Doss, Mane Tunay Krainin Dons 


A, Mindy widow, entitled to a lift oatate: only, geuutesd a partnee of tle dinda Flybe 
feat, thub thin did nob work a forfotinve omititling Gor aoverabgn ee tye ity Se 


conddy, Unit Vo rayormonens were awk ontltled to dive ther putare srt sadeter 
* 


, 
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Phinily, to justify divesting a Hind wide of fer posannion an thes grammed of wantey 
tore neat lo ole ee ovidoute of nadat an lew pick tevin tu injaro the revmahatys © 


hia guib was iustilntod by reveraiunors auinst x indie widow 
and hor pulwee-der, impugning the ach of the witlow in pranbinys 
the pudneoas an rel of waste prejudicial to thety interest, sud 
claiming immediate posiussion of the estate, aad toset asite the 
pubnos 09 invalid, ; 
Jackson, J—Chis cose bes bean relieved Co tae fa eniaeq uence 
of tho difference of opinion botwoun the jrdges whe haud it tee Ue 
. fisual course. 
‘ho queation now is wholher the crusa of Notion ix one vy 
which tho plaintifl was ontitled lo a decrea, ‘The roxpondenls 
loader wrgod upon the court tho woll-kuown caso of Bulakey Bilva 
Appellant} ‘Chat dovision, not tho unanimous decision of the court, 
boon generally looked upon as oxtromoly harsh, and it has bawn 
gio modifiod, especially by tho observations of tho Sudder Courh, 
{a the case of Goluck-mnoneo Dosseo Appollant,t and I thiuk looking 
at tho light in which tho status of tho Hindd widow is now viewed, 
jt would always be ruled at this day that lo justify a ruil for dive 
ing*the widow of possession, there must be clear evidence af nats on 
her part tonding to injure tho proporty, so that interforoncy of tho 
é @ourts is necessary to provont ultimate injury Lo tho ovontual hoira, 
it fhe criterion, therefore, in this caso would bo tho platutill's access 
# failure in showing that ultimato loas to them would roantt from 
flezArtdow's adt. I do nob soo that any of tho sort ie ostablishod, 
mid Principal Suddor Amoen calls tho granting of this puinee an 
alienation, but I cannot gee that it is so, Tt lias tho affool of ditt» 
nishing the gross sum which the widow will rocoive by way of yontal. 
It cannot be doubted that she might grant a longo for years or oud 
not going beyond her life-timo. If on her donth the next hairs 
.¢ seeking to enter on the estato, should bo mot by tho allogation of 
“ putnee, they will no doubt suo to get rid of tho incumbrance aud 
will presumably succeed. But I seo no act of waste on tho part of 
the widow, and nothing which givgg any foundation for tho preront 
stat, I, therefore, concur with Mz. Justice Mogan in rovorsing tho 
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docroo, Lt is accordingly roversode—-Marehol?#*Roporta, Fak I, 
pago 113. Ind. dur for 1862-8, p, 82, 


Whon tho validity of an alionation by a Tfind@ widow ia tho 
question for tho considoration of tho Court, the onus of proving 
tho nocosaily for tho alicnation rosia with tho dofendant, Whero 
in such a caso tho ploa of uccessity fails, tho Court will nob grant a 
docres for immodinte possoxsion, unless a very strong caso of waxto 
and doteriovation ig mado out.—Chudler-charec Singh and othors v. 
Mussummat Luw-Coomures and othors.—Ind. Jur, for 1862-1868, 
page 99. 


An attempt al a falso adoption of a aon does not rondor a widow 
Nablo to the penaliy of absoluto forfuiture of tho properly by hor 
for tho Lenofit of tho rovarsionors. 


No aola of wasto or frandulont alionation of the proporly being 
Allogod, the Court deelinod to intorfore with Lho widow's managoment, 
Kumolomonco Dossee v. Akiad-mones Dossee and anothor—S, We R, 
Vol. I, e.0, py 256, ‘ 


A Hindt widow cannot bo compollod, without proof of waato, 
to givo xocurlly for tho valuo rocoivod by hor of lauds bolonging to 
hor husband’s ostato takon by a Railway Company.—Béinrloo Uusines 
Dosseo v. Bolia Ohund Setl—S. W. R. Vol. Cor. pe 128, 

Suil hy a xovorsionor to sob aside an allegod fabricated dood of 
alionation said to havo boon oxceulod by his ancestor and supporto 
by tho widow, 


Held, that tho-suit in this form could not bo Taintainod during 
tho widow's lifo-timo, whatovor right tho plainti wight have either 
to obtain a doclaration that the deed was not binding beyond tho 
widow's lifo-limo, or to procure the intoferonco of tha Court to 
prevent wasloJfussummat Ram Bunce Noonwar and other ve 
Mussunvnds Muheshur Hoonwar mul othora—b. We Vol. 1, eo 
page 338, 

A. couveyaiiao by a Tlindd widow, for other Un dlowable cacao, 
of proporty which has deseondod to hor fom hor liwband, ix nut an 
act of waalo, dostroying tho widow's right, and vesting Uh prapiity 
in tho revorsivunor, bub is binding only ducing the wilow's hife-tine, 

Vor Ih an 
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"ha rhvotatonde oan, during the widow's life-time, rue to obtnin 
a declaration that tho conveyanee id not hinding Dayawdl the life. 
timo of tho widow, and glso to yrovont waste—Aucheeren Sade 
ye Gour Ghooes.—S. W. R. (UB) 108, 


2 n 


Rolative to Rovorsionary Hors. 


4 Tho rulo of Hindt Law is that, in the caso of inheritance, the 
person io muccood must be the hoir of tho laab full owner, On the 
death of the last full ownor, his wilo auceoodls an hig heir to a 
widow's ostato, and on hor death tho porson to aucceod is the hwit, 
At thdt time, ‘of tho last fall ownor.—Bhoobun-moyoo Debow ¥. 
eo Achanjeg.—8, W. R. Vol. TH, P. O. fp. 15» 
; ¥ 
ig ox ; *. , 
*  Gancuwra, S. D, A—Zhe Oth of April 1899, * 
paxur Narayan Srvar and Becuan Kumant, Mothor dud Guardian 
of the Minor Gapa-pian Parsap, son of tho lato Siva Doan 
ie Nanayan Sinan, Appellants 
’ Versus 
OLSEE Narayan Stwau, Tan<prv Naravaw Siva and Guydepev 
were Narayan Suva, Rospondonte, 





Be 
Hstbrideyiatvs to ah oxtnto of & sohlow Tindti, vadntod by hts wide donth, 
jag which Rha syoconded, mo fis hoha murviving ab ew doaonsa pena, bi ob aay 


Kinernon of equal dggiea who would have jointly euecoodod, but fox bhe whiow, 
any die in tha intorfth Ketweon the douthe of the yaad Reed ( Lt 
~ *oxoluded, ae 


Ni Baboo Daryno Narayan Singh, a Zemindar of Zillah Sarun, 
at> had five sons, Sarva Narayan Singh, Narsingh Narayan Singh, 
' Patel Narayan Singh, Bartap Narayan Singh, and Tarakh Narayan 
Bingh, who soparated and divided, In 1920 Satoh Narayon Singh 

‘ dhe childless possessed of cortain Lulukas in Bal and othor Por= 
gunpabs, and other real proportics in that Zillah, His widowa 
sKumari and Talimand Kumari suecocdod ag hig hots, and 
e recorded in the Collector's offi¢e in rogard to tho lands rogiator 


sedithior’in, Narsingh Narayan Singh died in 1214 Hust, and loft 
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unree sons Nidh Narayan Singh, Bid Narayaiss Singh, and Jami 
Narayan Singh. 

On tho 24rd February, 1828, in tho Provincial Gourt of Latna, 
Talhoo Nevayan Singh, tho soy of Siva Saylor Nuayan Singh, the 
oldost son of Partap Narayan Singh, and hia cousins Har dov Naray- 
an Singh wud Gang-dov Narayan, tho sons of Sarup Noroyab, tho 
second son of Parlap Narayan Singh, against Laxmi Narayan 
Singh, and Siva Dat Narayan Singh, instituted tho suil, 

Tho plaint was to thia elloct:—" When Match Narayan Singh 
diod, ho was survived by aix nophows. ‘Tho Defondant Laxnai, thé 
Defondant Siva Dutt and hig brothor Aditya, sinco dead; Siva 
Sankor, father of 'fulsoo; Sarup, fathor of Gang-dov and Mar-dov j-- 
gud Udit, son of Sarva Narayan. ‘Chosa six nephows wore his licirs, 
Ilis widows moroly by way of alimony hold docoasadl’s oslato, 
Thoso of tho six nophows who dicd avo roposontod by thoir sous 
xerpoctivaly. ‘lho ostato of Match Narayan should bo divided into 
four shavus Wo, as reprosontatives of Siva Snuker and Saxup 
Narayan, the sons of Partap Narayan who survived theie unolo 
Vatoh Narayan,—are ontitlod to ono sharo. 

On (ho death of Siva Dutt, Bochan Kumari, his wife, appoared, 
on thogart of aolf and his minor son Gadadhar Parad, to defend, 

On tho 2nd March, 1930, Sir James Lainglon, a daudyo of the 
Provincial Court, passed a docroo, with costs, in favour of Plnintifh, 

Grom this docrao, Laxmi Narayan proforrad an apport to Uo 
Sudder Dewanny Aduolad in which the widow of Siva Dutt altar 
wards joinod, 

On tho 2144 Novomhor, 1802, tho caso was first heard by 
Mr. RB, Walpolo, o Fudge of tho Court, who proposad ta amond the 
docision of the Provineial Court in the mode and for tho rensana Chie 
alatod in hia judgment "1 flied on carnedting bho Panedds Ut an 
tho doath of a widow whe toulk hor hushund’y estilo when brat 
and brothers’ sons conan, the succession is rogntatod by propingnity. 
Who then, on this principle, were the heis on the duath ef Tian 
Kunmi? This cloarly proved that digo nephows of Patol Narayan 
‘angh wore thon surviving,—-tho Gye original defendanta and Siva 
Sankor, tho father of the plaintif! ‘Cnlvee, Under thera vheunigs 
tancor, thoy suecended to the estate of Mateh Namyan Singh, lin 
grunt nophows, Merdey Novyan Singh wad Gang dav Nraayait 
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Singh, sons of Sartip Noraydn Singh, who had pro-Geconsod Rani 
Kumari by throo yoara, avo barred of horitable right 

‘Pho caso noxt camo on before Mr. R, TL Retlray on tha 27th 
Novombor, 1832, who recorded hia concurrence in the judgment 
proposed by Me. Walpole—Sol, 8. D, A. Rop. Vol. Vip. 188 (Now 


Mule po 980.) 
= 


Canourta, H, O. A—The dih of Desember (867. 


Present: 
s 
‘Tho Tlon’blo H. V. Bayloy and J. B. Phear, Judges. 


Rast Simewox Roy and othors (somo of the Dofondanta), Appellants, 
if ; uarses 
+) Sno GoBinp Saroo (Plaintiff), Rospondont, 
r We 

i ge takes, with hor husband's oatato, tho power of alienation y ond ogns 
iy, Fovanghs mado by her givo a good title, Hablo only to the auporior olatm of auch vf 

her Iiiisband’s heirs as mny bo alivo at tho timo of Her doath, 
Following decision of » Division Bench of tho JHgh Court, ib war hehl that, on the 
sdenth of a Tindd widow, hor decorsed husband's hfs become anditlod Gs all fe trie 
#inovable property whioh was in hor handa, excopt only 4 much ae might have deo 


ie, 


‘Se ayainab thom, 


,, disposed of by hor undor choumstancos whieh would rondor hor allonatons binding 
i 
& 


> 
Cs 


’ 


*iuch a oage tho hoir’s cause of action, in a suit to oblain possovalun, nearwen on the 
dy of the widow's doath, 


Whaalo of a Hindd widow's rights and intorceta in hor usband’a aatato, In oxasution uf 


b Amonoy-deorco against hor, doos not touch the oatato, 
Ls 


' 
Golleatorate chellauns acknowledging tho roculpt of Governmont rovontidy woth hold’to 


he no avidlenco of tho necessity for tho anto of the anoestyal proporty on aogount™ of"7 
a» Which the rayanue was paid, 


Bea, gh 
Aes , 
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‘ 


» The facts, so far as they aro necessary to rondor tho matter of 
iNigation intelligible, may bo shortly statod as follows t~ 

The property in swit which is vory oxtonsivo, consials of a four 
puna share in a considerable number of mouzahs, and iL was fors 


7 rgmerly tho separate estate of ono Baboo Digambur Sing. Qn hig 






ying, very many years ago, without leaving auy issuo surviving him, 

;widow, Bal Kooer, took tho property for tho ostato of v Tin 
QW, She Was young at that timo, but sho lived to attain a giewt 
age, During the early part of hor widowhood, sho oncumberud or 
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a ee 
mado’ nway witlétthe wholo of, tho pfoporly Ege question, anid the 


anbatantial dofendants in Uhe#o auits avo hor alioncos, or their repra- 
roulatives, claiming undor conveyances, which all dato back more 
than twenty-five years. At tho death of Dignambur, if rooms wn 
Raj Goomar Sing, Moharaj Sing, and Joobraj Sing, tho three. open 
sons of his decensud brother Nityanund, wero his nemogif kit 
and ontitlod to suecead lo his property, had tho widow hoon then oub 
of tho way. Both Moharaj and Joobraj died diving tho life-timo of 
Bal Kooor, ‘Tho formor had no issue, Lit tho Inttor lofi a soni Gun 
ga Povsaud atias Chusootun Lal, who with his unelo Raj Coomat, 
awwvivord Lhe widow, and is a prominont figure in Uho present suits, 

(Tho most imporlant part of the dudgmont i in-thoso cases is aa 
follows :—) 4 

hon comes tho quoation, did Raj Coomar beeona ontitlod to 
that properly ab Bal Kooor’s death, noblwithstanding Unb lady's 
alionationn? Lo was ab thet Limo tho solo nenrest of kif to Digum- 
buv alive, and by Finda Law, whether of tho Benarca of Bougal 
Hehool, his solo hoir. If tho law applicablo to the caso Were that 
of Bougal, ibis admitted that tho answer to thia ceatinugtons 
dopond simply on tho circumstances under which tho ve 
wore rospoctivoly mado. Bub tho law hy which tho partici’ ;Aro 
bound is Lhat of tho Mildkshad, and tho appallints wyo thal into 
that law, whon tho widow (talos hor husband's estate in default of 
nolo issue surviving him, slo Uakes ih ay aonuaa property, dor 
condiblo ta hor own hoirs inaload of hor bushwnls hoiva, with eon 
ploto powor of alionation over it, ‘Chis point waa vory ably argnad 
‘bofoito us, and if tho matter wore vex dadegre, T ahowld require mel 
timo for considoration before T should bo able to came to tho con 
clusion, of tho Bonares loxis, tab the appellants contention ix 
wrong. Bub it awwoma lomo that tho question lias already bean 
judicially docided hy Uhia Court In tho suit of OQuoop Ray veras 
Gobordhun Nath, (veporled in UT, Weokly Reporter, page 108,)* 
of a Division Bonch of this Court, rftor reviowing or veleuing to more 
of tho anthovitios which boar upon it, held distinctly Unit under 
tho Mitékshard Taw “as regarda tho dnmovable property inherited 
by a widow from her hugbund, sho has nothing ditt a lifo-intoroxt, 


* Bou dade payer 270 bd, 
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aud cannot disposoof it oxcopt tinder poculiar clroumatances, aud 
under certain rostrictions”* It faurthor held that on her death it 
“avent to the hoirs of hor husband, Th ia trio tint the argumont upon 
4, $hielk tho Court founded its judgmont is not altogothor sntiafuctary, 
‘i Court in thal onse, doliboratoly setling asido tho dixpasi. 
tion of the property mado by tha widow, declared tho hushaud’s 
helt, livfngsat hor death, entitled Lo vecovor againat hor dovigo, anu 
as this dooi on gooma to mo strictly in point, I fool myself bound 
to guided by it, bocause I am not propared to oxprana my dfaxont 
from it, and on that ground to mako e roforonco to the Tull Court. 
Following this precedent, it appoars to mo that ou tho dunth 
of Bal Kooer, Raj Canmar heeamo ontitlod to all Digumbur's im- 
movable,property which had boon in hor hands, oxeopting only ao 
Fe oly og. 3 night havo beon disposed of by hor undor oiranmeatancos 
gh would ender her alionations valid against hor docensod hne« 
vbal dp ieir Me, theroforo, at tho same timo required the vight 
jto ‘bilng,a suit for possossion against all porsons, who wrongly kopt 
possession of that proporty, Ie did not himself obtain 
, *posgasdhon, and Doo Coomar, his son, admits that sinco hia fathor'’s 
byhe has conveyed his xights in two annas of Digumbur's_ pro. 
porly to-Sheo Gobind ap that as botwoon thoso two persons, ongh 
ight, torsuc for recovery of a moiaty of Digumbur's calito, 
gybjeot only to such tillos to tho samo as Bal Kooor'a alionoom 
mblo.td establish—S, W. R. Vol. VILL, p 619, , 


3 os 
i bag oe Ohunder Ohowdhey v. Shumbhoo Chunder Chow. 
Bry. Ba. 80. A, Rop. Vol. TIL, p. 106; and Musoummats Poy. 
nonee Debga +, Ram-joy Chowdhry.—Ibid, p. 289, : 


> ot as 

+ yee Séo also Bhoop-narain Sahoo v. Baboo Jolnag Stighm, D, 

i. Ay Penia of 18th January 1847, where a Hindi diod loaving hia 

: pawidow, The next hoirs wero threo brothers, ono of tho Uyothary 
fidied during the widow’s life. IL was hold that his roprosentatives 

Rotssucceed on the death of tho widow.—Norton’s Leadi 

Se ading Onsoa 

' : 

Phough's reversioner cannot obtain possossion during tho life. 


ah se 7 7 
atthe al a Hindé widow, yet he may bo enlilled to a declaration 
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But see the Privy Council Deoiston iu >. 278 which is devisive un tho abuye polut. 
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4 3 
whethor tho alionations mado by*tho widow orn aro not valid and 
binding on tho absolute heir. IC tho rovoiionor oan proyd that 
wilful dofault is aboub to tako placo, ho will bo ontitlod to auch reliog 
from tho court as will provont tho approhended vecurrence of a aula 
for axroara—Shuru-chunder Sein v. Muthvora-nuth Pudatighien 
W. 2. Vol. VII, p. 808, PAC. 


Tfold, that necording to Tlindt lew, tho proporty of, a dodostiga 
poraon in tho possoasion of his widow rovorls al her den a 
rovorsionora in oxistonco ab thaé timo; thal, consoquontly, tté%pro- 
porly in tho prosont caso want Lo Lho plaintiff, tho nearest malo hoix, 
nophow of tho docensed, Doolar Chand, to tho oxclusion of anothar 
nophow born deaf and dub, and of tho third party who claimed 
to heve purchased tho rights and intorests of Moorwt-lall, brothor 
of tho deconsod, bub who died before the widow.—Balgobintd-lall 
and othory v, dum Pana Sing and othors—S, D. A. Dosis for 
1860, p. GOI, *, 


A, conditional salo is an alionation, tho validity of wif aro" 
varsionor to a Lindd widow is, by [Lindd law, ontilled to qitdstion, 
Odilenarain Singh v. Diawm Multon—S. W.R, for 1864 pe’ Oy 


Whon o childless Iindd widow is tho hotreas and logs YOs 
prosonuitive of hot husbuul, tho rovoraionary heira aro bound by 
dooroos volating fo hor husband's vstulo, which aro obtained agninat 
hoy without fraud or collusion, and they are also bound by limits 
tion by which sho, wibhoul frand or collusion, is bomul. -Mubreny 
Chinrder Clakorbuity ¥. Issur Chaundor Okukerbully and olhorioms 
8. 'W, RB. Vol. LX, CB) p. 505, 


Prosont} 


Tho Ion’blo Sir Barnos Ponovok, Jt, Chief Justics, and tho 
Hon’blo W. 8, Seton Karr, /uedye, 


Suavenun Brava (ono of tho Dofondants) Appullant 
VEVRUR 
Jupboo-nUNA SuuayE aud othors (plaintiffs) Respondents, 
Avanto by o Lindt widow of hor husbands elato water neeeinity ediniut be tat pabte 


yon payiopt of Une maorit whieh i war nace y for te wily to rader oe ta Uo 
propo on whieh (ink enn bears Lo Ute amnusmit for whieh the gitale wine av). 
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Peacook, C.J.aTn this caso tho plaintifl soaks to rol asito the 
aalo hy tho widow altogothor, and ho isnot at liberty to ub niche 
aho alo upon paymont of tho amount which tle dofondaut hax 
proved that iL was nocossary for tho widow to raise; nor is jie ene 
titlod to havo tho sale got asido in tho proportion which the sum 
for the zuising of which nocossily is provod bonita to the amount tux 
which the,ggtato was sold, 

This edso is govorned by tha principles laid down in Speohkd 
Appeal No, 1664 of 1807.4—S. W. RB, Vol. IX, p. 284, 

horo a sao was necessary, ib cannot be sab aside on repuy= 

ment of the purchase monoy.—Agra Doo, Vol. 1, p. 201, 


Arevotsionary hoir cannot, during tho Jifo-timo of a Thindt 

», Widow} Ale to act asido a aalo mado by har, if 12 yens have olapsed 

ay bd. thalddage of the stlo, though ho may, during hor lifa-tima, auo 

> *tophavé the-salo declared void and to provent waste, Such limitation 

~dosithot affect tho right of suit of the rovorsionor attor the widow's 

* death A@fton he sugceads as hoir—Subadara Bibeo y, Mohendro-nath 
Bosgeaeh, W, BR. Vol. II, p. 271, 


tharight to bring a suit for possession ay holt to a deconxart 
pertin dods not acorne during tho lifo-timo of tho deceasau'a wilow, 
Rgplerca Kant alies Anund-mohun Strour vy. Auroone-moyea 
Foopte and others,—S, W, RB. Vol, IL, p, 24k, 3 








‘ — Aprevorsioner can, during tho lifo-timo of tho alionory com~ 
: ee a suit to declare that tho convoyanco is not bind fapon 
Hint beyond the life of tho nlionor, a 4 


b 


% f ‘ : 
_ A deett of conveyanco by a Tindd widow is an nob hostilo to, 
* dina invalidates, 0 reveisionor’s rights, and as suoh, wanants ils au 
ie for & declaatory docrea.—-Shewulram Pershand v, Mahomet 
,, uShumsool Huda and avothor--S W, R, Vol, XIT, p. 26 
4 \ » 26, 


& ; 
1 @ In a suit by a reveisioner upon tho doath of » Wind widow 


. we ad. succeeded as heiress of her husband. to recover Possession 
. men by aight of inheritance as noxt heir of tho huabatid, 
t 
wi 


Wersioner’s cause of adtion mises at pertime of tho death 
"C ® Phoot ; ot BY 
t tt . end Laliv. Rughoo-bus Sule to bo found at paga 108 of B, WR. Vel, 
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of the widow, whan tho right of ontry flat neaued to tha revat- 
sionor: and this is go, oven whon tho widow iu her life-time proferead 
to ndopb a Kon aud put him in possession of the property, if the 
rovorsionor donies the validity of tho adoption—Aree-nith Gangooly 
and others v, Mohesh-ohunder Roy aud othan—5. W. 2. Vol XIL 
(I, B) p. 24. 

‘Lho revorsionor may suo for a declaratory decias and {to ro 
surain wasto, though he will nob be put in possession Me Ran 
Bunseo Koonwur v. Mt Muheshur Koonwurn—S. W. TR. Vol. 7, 
pago 388. Sve Nund-Lishore y, Nuthoo Ram.—Agia. Decia Vel. T, 
p. 228, 


Tn Rai-chwn Paul vy. Mussummat Pea y-monee Dossy—tho 
Assigneo of o roversionar, who had prchased tho vovarsioumy right, 


restrainod ho widow fom making waste Made Marsh, Rep. p. 622. 


Dining the existence of a Llind& widow's inforest in an estate, 
tho assigneo of a vovorsionay heir to her husband has no interaab 
thovein, as such assiznes, which will enable him to bung a suit to 
have w mortgage or dacres affecting tho caluto seb aside, This i8 80, 
ovon though tho assigneo is, the noxt reversionary heir to tho lus 
band aflor tho asdiguor—Ltui-ohuon Paul v. Peary-manee Davide, 
Bong, U. BR. Vol. JIL, wm oj. p. 70. 


As rogardy tho proporly of which a Tfindd wikow never gots 
possossion, aud which is held adversely to her aad lo her huh 
ontato, limitation runs daring her lifo-time, and if dhe oudimay 
period of limitation hey elapsed sings the can of action aceried 
to hor; the roversionor will bo buned, 

The more fret of a widow making alionntions during her life 
which ave nob binding ou the aversion aflar ber death, deat nel 
entitle Lim to a dochu utory decree, Ariada Dibee Choudlauin vs 
Peary fall Choudhry.—-S, We Re Vol EX, ps 160. 


‘Tho fret of aroversiono being an nttasting witness toa eon 
voyanco by a Ifindt widow, ig an acquicseonce on hia put whieh 
preoladea him from impenching the auleon the pont of wieste, 

A. doereo against a [Lind widow for a lou to pay Gaverninent 
Rovenuo is binding on tho roversionere: Cagad cheater Mane, ¥, 
Qourmonee Dosace and others. We Vole VG pe G2. 
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, According to tho Mitaksharé, asistor's 800 cannot inherit, 
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’ 


Dolls incurred by a Wind widow for charity in honor af hor 
doconsod husband, provision of nucogsnrios or subsiatenen, mainten- 
wico of any trado or businoss left by the husband to hin wialaw’a 
management and charity on her own account, arg recoverable trom 
tho heirs aflor hor death, bub thoy are not linble for nay debta iim 
necessarily inourrod by her—Umroot-num Byrayes ve Navuynnedaa 
Fruscokpdge.—Borr, Rop. Vol. IT, p. 201. 


A. suit for a declaratory decrco must bo bronght by tho nenrant 
reversioncr, but thoro is no objection to n suit by amore dintant 
roversionor when tho prior rights of tho noaror roversioner or re 
yorsioners have been waivod. 

A. sult by a reversionor during the widow's life-time to declare 
a conveyanco made by hor to bo void, muab bo brought withhi aix 
years from tho dato of convoyanco, Act XIV of 1859, See, iQ. 
16.—Bom. H, C. Rep, Vol. X, a. 0 j. p, 3861. 

Suit dismissed as promaturo, tho plaintiff not boing the iinma- 
_ diate roversionors and being unablo to show collusion on tho part 
of the more immediato hoirs than thomsolvos.—8, 1D, A. Rop, for 


18B9 p. 89. 


Asalo by a Hindg widow is not invalid if mado without collits 
sion. But tho salo is limited to tho widow's lifosintoraxt, and tho 
reversioner is only ontitlod toa declaration that tho malo will yop 
affect or projudice his interests boyond tho widow's Wlo—Remugadty 
Kwmokar v. Boeshtab-chuon MujoomdurmS, W. R. Vol, VIT 
page 167. ‘ 

’ 
< 
#» , A person Having only a contingent ostato dung tho lifetime 
of a Hindé widow, is pormittod to sud simply on (ho ground of the 

““néoeasity that the contingent rovorsionor mey bo under of protoote 

ing his contingont intorest. It is, thévoforo, ossontial to sou tras 
, he has such an estate as entitles him to como in that way, 4.0, that 

» he holds the character which profostos,—Thakoorain Sahiba and 

another v. Mohum Lawl and othors.—S, W. R. Vol, VIL P C 

. page 25, oe 

The plaintiff as revorsioner was ontitl 


tl to pPossorsion, Ww pro. 
vent eae, ag trustde ‘for tho widows daring thoir is ceRtiong 
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anvyed Dossea and anothor v. Gobind-nath Roy—8. D, A. Dooiu 
for 1859, p. Odd, 

Held that « daughter can claim a declaration of righta in the 
paternal stato during tho Life-timo of her mothar—dJucwun Len 
v, Massé, Loonta—Agra Rop. Vol T, te. pe 240. ‘ 


A rovorsionary heir caunot sob asido a dood of anlo executed 
by widow, during her lifo-timo-——-8. We R. Vol XT, p. lds 

A, rovorsionor may suo, during tho widow's lifo-timo, to obtain 
a doolaration that tho conveyance mado by tho widow is invulid.— 
8. W. Rop. Vol. IT, p. 188. 

Whon a widow is proved to havo mado alionations without 
nocoasily, tho roversionory may be appointed to act as her ustod 
Cal, 1. CG. Deois, fur 1862 p. 682, 


A, rovorsionor may avo to have 0 conveyance by a Ulindit widow 
declared void as ayaingl him, but ho cannot suo simply for ajootiment 
and possession diving tho lifu-time of the widow. —JZumriah Chundar 
Sein hushker Guardian of Okhoy Chunder Sein and anothor, minns 
v. Brohmo-moyes Dossoa and othors-—S. W. 2. Vol. V, p. 18h. 


Tho mothor and geardian of a minor revorsioner, being herself 
a rovorsionor nud of full ago, may suo without obtuining a cortifiente 
undor Act XL, of 1858, 

A. vovorsionor may suo daring tho witow's life-time to obtain 
a doglaration that & convoyanug mato by tho widow ia invalid i 
made without uocossity, Unorafore nob binding beyond tho widow's 
lifu--IWoodoy Chumd Jia and othard ve Dhtwaw-mones Debetmtt, Wo 
BR. Vol. LOT, p. 183. 

Sulo by a Mindé widow in which she hat a more lifo-dnterest 
annulled, no necessity for sale having heen shown, 

Bolero a decry for imnodiato possoxsion enn he given in 
auch cases lo plaintilly, it must be cloaly prover, heb the property 
has dotorivrated, owing to the salo, or id waste hy the parehienaa, 
Chudter-dharee Singh mul others ve Tte-hoontares and othe sy 
DA, Dovis, for 1862. LTuy’s Reporly, Part U, p. 107, 


A poor eamiol ste far a deeluration of hia tight wale ec he: bat 
an oxisting right. Moro contingent vight whieh day ucver dave 
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oxiatoncs is nob sufficient to ground an action under Section 14 af 
Act VIIT of 1859, 


Consoquontly suit by rovorsionary heir for declaration ef hin 
right to succead aftor tho death of tho Lonant Cor life will net lin 
Aussummat Pran-pulles Koonwar v. Lalla Fulleh Bulwaluaroms, 
D, A. Doois. for 1863, Hay’s Rop. Vol. LL, p. G08, 


Carcurra, IL, C. A—The 2nd February, 1867. 


Pregont: 
The Ton'blo J. P, Norman and W. &, Soton Karr, Judyen, 


Cases Nog. 2398 and 2440 of 1866, 
Special Appeals from a decision passed by the Judye of Pulne 


Cyuamun Mouunr and othors ( Defondante) Appellants, 
versus 
RageNdup Savoo (Plaintiff) Respondent, 


A reversioner in tho position of son or Btap-grandson (in tho fomnla Uno do imay sue iis 
y tho life-time of a Hindt widow in posseasion lo provent waate, 


Seton-Karr, J—Tho only point raisod and arguod by Mb, 
Twidale is that tho plaintiff had no right to suo daring the lifuetinia 
of his mother and stop-mand-mothor, No procedants ara quobord 
in support of this position, oxcopt ono from 2 Uny's Roporta, paga 
608, Case of Pran Puttoo Koor, 

Other cases havo boon shown us which ralo that o revorsioney 
uch as plaintiff, may suo in tho life-tinio of a widow tu posscasion, 
in order to prevent waste and obtein declaratory ducroo, (Sea 
8. D. A. Rep, for 1859, pago 1628, and 1 Eay's Reports, page 107 
2nd August 1862, Chutiur-dharee Singh vovsus {Turvo-coomerea), 

But in the very caso roliod on by tho appellanta from 2 May's 
Reports, page 608, wo find a passage which tolls slrongly agninat 
the appellants, and whioh gives good reasons why a plaintiff’, such aq 
the one before us, can instituto a suit as roversionor, 





* Lhe important part of ink ‘ 
in tho following enon Pave of tho decision of which tho above wan abstract Tag omburlioet 
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In that case, page O11, the Court (Toacock, 0, a ad L. 3 
Jackson, J.) say: Cho plaintiff would, indeod, havo a right to 
aio and restrain the widow from waste; bub hig right lo do thia 
artes loss from tho necessity of protecting his own jntoresta than 
from Uho function vested by the Iind( Taw in tho next malorheir 
of a porson whoxo ostate desconds to a femal, namely, that of pro 
tecling Uho stato, And it is obvious that, if heirs in oxpoolanay 
wore dubarred from suing to protect waste until Le succession had 
aoluwtly aceruod, tho waste would, in most casos, bo past romedy, 
aud tho ostato irvolxiovably impaired.” 

Wo think that this rulo so laid down is sound and quilo appli- 
cablo to tho caso before us; aud though, in that ease, tio plaintiff, 
undor tho peculiar circumstances of his suit, was hold not to have 
a vight of action, thoso oxprossions do lay down a sound rule and 
may sorvo as a guide and authority in tho presont appeal before ua 

Wally conourring in Uaat principle, wo confirm tho decision of 
tha Judge, and dismiss both appeals with costs, In caso No, 2440, 
it is immalorial whothor tho plaintill was tho grandson or only tho 
alop-grandson of Mussamut Patasoo, Lis mothor was alive, aud 
ho had cloarly a right to sue to" protect hia own interesta—8, We Ra 
Vol. VIY, p. 119. 


Carcurra, 8D. Aho 30th of une 1859, 


TLL. Raikor and J. T Patlon, [sera Judges, and 
Qh. Loch, Maqui, Ofloiating Judya, 


Naknase-nann and Brvokoomar-LAne, (Defendants) Appollanta, 
VEVSLD 
Soonus-nons Sarusy, (Plaintifl,) and othora, Reapondonts, 


Suit laid at Raupece 6008-9, 


Bult diamissod nx promatura, the plantity nob being Uhe dmmadiate reveraloners and 
hoing unable to slow collusion on the part of more inmiodiate hoi thin thorumelved, 


From tho pleadings, iL appsara that Bundlioo Sing had four 
song-—Nool-kanth adiae Kantoo-lall, Sujeobunedall, dugjeebunlall 
aud Ramjoobunslall, Kantovlall died on the 6th of Assan 1249 18. 
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(28th Juno 1842 ), leaving n widow, Akhlasoo Koowur, a daughter, 
Parbuttoo Dai, and two grandsons, Mur-bung aud Soornjeltuy, aan al 
Parbutteo, tho formor of whom hag since deceasod, Sujavbun-tall 
loft two sons, Naik-ram and Tutlliteram, tho latter of whom Tina died, 
Joaving a son, Brijokoomay-lal!, Tugjeobun had v aon, Doboe-prvant, 
who dicd, lodving a widow, Jaukeo Koowur, And Ramjoobun’s 
sov, Pryag-navain, has also docensed, loaving a widow, Bhag-nonad 
Koownr. 

Tho contention botweon tho parties is, whether tho family in 
joint undivided Tlindg family, and tho ancestral property hold in 
common, or whother {hore has beon a separation of the membora of 
the family and a partition and soparalo possossion of the ancoatral 
proponty, 
<“ (ho plaintiff denies that Naikvam or Brijokoomar-lall, or any 
other party, savo himself, through his mothor Parkuttoo Dal and 
Akhilasee Koowur, is tho heir of Kantoolall; and ho now snes to 
sot aside certain documents oxeculed and publishod by the dofon« 
dants in collusion with Akhlasee Koowur and Parbutteo Dal, in 
which they style themsolves tho heirs of Kantoolall, 


In tho lowor court two issues wore inised : frst, whothor, during 
tho life-time of tho fathor and mother of tho minor, for Soornj-buna 
was a minor when this suit was originally institntod, the minor 
could be represented by his unolo, who brought tho suit in hia 
name: second, whethor thero had beon a soparalion of tho funily 
and parfition of the ancestral proporty, ‘tho flawt jasna wax not 
tried, as tho plaintiff becamo of ago boforo tho anit cams on for 
trial; and on the second issue tho Principal Suddor Ameon gave 
jtidgment for the plaintiff, : 


The defendauts (Naikvam ond Bujokoomar-tall) have apponlod 
against.this decision, and raised the following issues: Jiret, aii 
during the life-time of Akhlaseo Koowur:and Parbuttoo Dal nalthes 
of whom is in possession, the plaintiff—n distant rovorsionor ia 
“who has no right to possession of tho proporty till aftor tho donth of 
the abovenamed,—can bring this suit to dot asido Doeda in which 
‘he is mot immediately interested, somo of which, 


fpellants, have been executed by Akhl 
whether y Akhlasoe Koown 


aa alloged by up« 


mex ry and secondly 
‘the family is not still undividod and tho properly hold in 


| 
\ 
| 
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joint possossion, aud, consoquontly, tho widow of Kantoo-lall iy on 
titlod only Lo maintonango, 

Vor tho appollants it was arguod that tho propor parly lo bring 
thig suit was Akhleseo Roownr, bub net boing in posscxsion, she would 
bo obliged lo suo both for possession and for tho cuncelmont of the 
Douds, but admitting for argumont’s sake, thal she wore in possose 
sion, Uho plaintiff could not ovon thon carry on tho suit, uvlosa he 
couhl ahow that there had beon collusion, not only between Alchla- 
soo and the appullants, but also betivoou lis mother Parbuttoo and 
thom, 

“Wo think thoro is no valid objection to our hoaring and dotor- 
mining tho logal point now raised, bofore going into the merits of 
‘tho cnso, Wo consider Akhlasoo Koowur to bo tho propor party Lo 
ning this sail, aud after her, Parbuttos Dai, and hab plaintift cau 
only come into court bo aut aside tho acts of the defendants on pool 
of collusion between tho defendants on the ono part and Akhlaxoo 
and Parbutlos on tho othor, If Akhlasco be in possession, it was 
for hor to suo to sot aside the Douds propounded by tho defendants, 
whieh avo iujurious to the interosts of hosel and of Kantoa-lall’s 
family; and if sho failed to do #0, Parbuttoo, the motor of the 
plaintiff, to whom the preporty would devolve on the death of Akh- 
Insoo, is the propor porson Lo bring tho action, In the decision of 
this Court of the 20th July 1853, pago Gl, Ramdlin Buksheo and 
othors, appollants, i was held chat, ina so by w childloss Tindy 
widow, Uw parties whose interests are dircotly mflvelod in the disp 
tod properly, mid not thoso whosa intorest iy merely inchoate mud 
fatube, avo vulitlod to sno regarding the infaotion of Uindt Inw; 
aud in anothor case, decided so latoly as the 12th May 1859, Coguu- 
chundor Soin and othors, appollanta, ho aumo rule was faid down 
thal, during tho Hfo-thne of the immediate reversiouas, Une mow 
digkant wore not ontitiad to bring «a suit to sub aside the acta of ou 
widow in the managomont of her deavased laband’a aatalo. Ono 
docision by w single Judge of this Court, dated Uho Sid August 1850, 
Bhyrub chundor Chowdhros, appellant, page 860, hay been brought 
to our notice to show that reversionora in the position of tha prerent 
plaintill wore ontitled Lo sue, and, wiless tho action was lionght wir 
thin twelve years of the acl done hy the widow, Tiailation would 
run fiom the date of such ach ‘Sho rule lnid down dn Uhis canu laa, 


«il 
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however, boon suspended by aubsoquont decisions of this Conve; ant 
tho rulo now is, that tho ordinary Jaw of limitation doow nat apply 
to bar suits to aot asido acts of waalo by a clibtless widow, for (hin 
reason, that such acts can confer no valid title on the holler, fn 
tho caso of Jugudamba Doboa, of tho 80th April 1848, the position 
of tho parties was nob similar to that in the prosent enao, alg in he 
caso of Bolakco Becbeo, it was the noxt heirs who brought the suit, 
and tho caso of Pran-publoo Koowur, also ciled hy the Comnmel tor 
the respondents, is nob similar nor applicable do the prosant ents, 

Wo think, in tho absonoo of collusion on tho part of Alcilaes 
Koowur, who repudiates the Deeds bearing hor name, mul who 
being, as alloged by herself and tho plaintiff, in possesion, ie Uy 
party to bring tho action to sob aside thoso Deeds aud the title aut 
up by the defendants, the collusion of Parbuttoo Vai will not give 
the plaintiff a prosont right of action, Considering, therefore, the 
present suit on tho part of tho plaintif! to bo premature, wo disminn 
it with costs —Suddor Dowanny Docisions for 1859, p. BYL, 


In suit for the recovery of a sharo of joint proporty, the plain. 
tiff's maternal aunts, childless Tindk widows, who ware autithed ty 
a prior life-interost to which tho plaintiff's roversion was antjvat, 
filed a petition disclaiming their intorost, and asvunting ty (he anit 
Held that tho Judgo might malo a deorea founded upon thy dine 
claimer of the widows, 


The statute of limitation is no bar to a anil for the reenvory of 
a share of joint family proporly; whoro tho plaintiff mud dufand. 
ants, Hindtis, have been living iogothor in conumensalily, wp to 
within twelve years of bringing tho suit; for, in such 8 caxG Chore 
can be no adverse possession so long as tho. family was undivided. 
Rajani-kanta Mitter and others v, Pran-chand Bose and OM a8 pe 
Marshall's. H. ©. Rep. p, 241, : 
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Cancun, TL OC. A—The 1h of December 1800. 


Progont: 


Tho Wou'blo Dwarknath Mittor and Sir Charles Hobhonse, 
Bart, Judges, 


ves. Cruxnper Crveceruvery, (Dofundunt) Appollant, 
VOTEUN 
Muppun Monun Joocam and others (Plaintiffs) Rexpondonta, 


Minjoinder of parties fs nol an objoction whieh oan bo allowed to bo taken i spogial 
appeal. 

Whoro a whdaw's estate ia gold for avienvt of vont, ib i4 nob merely tho widow's Hilo 
inlonoal Ghat ts tiansforred, and Uw ieversionay heir caunot follow tho extate acter 
on donth, 


Miller, J—On tho firab point takon by the pleader for the 
spooial appellant, wo aro of opinion thal migjoinder of partion is nob 
an objection whieh can in this oxse be wlowed to bo taken at this 
Jato slayo of Lhe proceudiugs, 

Aa to the second point, wo think the contention af the spacial 
appollant ie right, ‘Who zoinindar obtainod a deere for wears of 
rout against tho maternal aunt of tho plaintifl, special respondent, 
who waa thon in possession of (he agtale ag tho legal leir and vas 
progontative of hor husband Mohaxechundor, aud in oxnention af 
that docrea the -propertios whieh form tho snbjeetoumbiler of thia 
xpeaial appeal, namely, a 7 annas xhare of plot No. 17 andl plot 
No, 26, and a8 anus and U8 yundas shave of plot No, 28, were ph 
up to sale mutex tho provisions of Aeb X of J859, and paneled 
hy tho vondor of tho special appollant. ‘The Lower Appellate: Court 
Rooms to be of opinion thik the elke of thin aula wie merely te 
transfor to Uo speeial appellants vendor the lifeinterest whiel the 
widow porsoxsed in the lone. Wo think that, dhis opinion in 
erroneous, ‘Nha rent die te the xomancha eumet tuler any ei 
qunstances be trentod as a personal delit af the widow ¢ nel if Uae 

- zemindar hough ik proper to pulp the propertios new me utpate 
for slo for the realization of Uneb vent, after dussane obitaneedl a 
Geerve for it in die vorse of hu, the deversiomny hiv van have 
no right bo come in after (he death of Che widow aid tafe lak 
thogy propartios from tho Tautly of the gattelaeer HE die welow 
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had contracted o doht to moot the zeminda's demand for rent and 
thon alionatod a part of hor huabanl's witate for the antisfaction of 
that debt, tho alionation would have heon good and valid in law ; 
and wo do not soo ronson why loss offect ix to be given to a doriay 
passod by a court of compolont juriadiction, in exceulion of whieh 
doorea corlain proportios belonging to tho oatnte of tin widiw's 
husband wore brought to salo and purchased by the xpocial appel- 
Jant’s vondor, 

Tlolding this viow of tho enso, wo aro of opinion that the deoj- 
sion of tho Gower Appollate Court, so far agit relates lo tho pra. 
pertios mentioned above, must bo rovorsed, aud that of the fiat 
Court xestorod, with costs of this appoal and tho costs of tho Lawor 
Appellate Court.—8. W. R. Vol, XT, «x, p. 50d 


Privy Councit—he 15th of July 1874, 


Present : 


Sir Jamos W. Colvilo, Sir Montagne 2. Smith, Sir Robert P. Collior, 
and Sir Lawroneo Pool, 


On Appeal from the Tigh Court of Judicature at Kor! William 
in Bongal.* 


+ Mourvin Monamen Snumgoor Tloona and athora, 
UCT EUR 
SURWUK-RAM, alias Roy Doonrda PEnsitan, 


A Tindé widow (a Rano ) having sonvoyad toa bond fda purchower for full value act 


ancestral ostate beyond hor own life a rovoiafonoy Drought 0 nuts for a leglaratto 

tligt she had only tho powor to grant a lifo-oatato, anit Chiat, after hey daatl, I a 
entitled to an ostato in romaindor, "Pho Court bolow in India Wor of si p sual 
he should only be entitled to 1ecovor tho propaity aftor to Ranon’y det He i 
ment of the full pmohasommonoy, ‘ho Tigh Court vartot the doorea ao far a a 


eolare that ho should bo ontitled to ity 
} pon tho payzent of a mortgage 
property which was exlsting at the tle of tho eohvoyanog, ee 


1 


“'* From tho judgment of Couch C.J. ond Mi aie 
in Regilar A, ’ 1G. J. and Mittor, J. (Baloy, I, have dl 
Ee eo i peal No. §8 of 1870, decided on tho 191 Seplanbor iio eye 
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Hold, that n Wind whdow might xall auch an ostale absolutely if ft sould bo shown 
Uhat tho conveyancs was nooassary in order to pay tho dobla af tho Luntator saul was 
for thy Lonoflt of Uta ontato gonorally, ‘koro was no proof of such bolng the wtate 


of things in thia caso, 

Hold, Unt the judgmont of the Tigh Court was right, and Uhat the morlgago having 
ben pall by tho purokeway, ib was equilablo that whon tho planuily eluded the 
ealale oodit Hhould bo glvon to the puchagor for such payutont whitch othorwiie Uo 
plaintifl himself would lave to muol. 


« Tn this cago a ILindt widow lady, of tho namo of Ranco Dhun- 
kowur, in tho yoar 1854, sold an osiato to tho dofondant hy a con. 
voyanas, in which she purported to give him an absoluto title, what 
wo should call in this country an ostato in foo simple, Lor grand. 
Boh, on coming of ago a gront many years after, brings a auil for tho 
purposo of having it doclaved in his favor that this lady had only 
tho power to grant a life osiate, and that, aftor hor death, ho was 
entitled Lo an ostato in vomaindor, 

‘The question doponds upon the construction of a petition pro. 
sontod by Roy lur-narain to tho Colloctor in tho yoar 1830, which 
has heon treated by both sides in this litigation aud by both courta, 
og in tho natuvo of a toslamontmay instrument. ‘Cho atato of tho 
fomily of Roy Ulwnarian at tho timo of his prosonting this pobition 
was this, ‘hore wero living only tho boferc-montioned Rance 
Dhun Kowur, tho widow of higsou Roy Kalika Porshiad, and hor two 
doughlors by that sou, Bibeo Shituboo and Bibeo Dulaves, who at 
that time (1880) appear to have boon unmarried. ‘Mint boing tha 
alate of tho funily Wur-narain makes this, which mast be now con. 
aidored as a teslamontary instrument, Lo fiat rocitos that the 
proporly of which ho is about lo dispose way ancestiul property ; ha 
reoltog tho death of his son Roy Kalika Poshad, and tho denth of 
lia own wife, and ho recited that the widow of his son, Ransa Dhue 
Kowur, was alivo; tht sho hay no heits except hor two daughter, 
Musstmimnat Biboo Shitaboo and Libeo Daluioo, hor daughtma by 
his gon, who would bo hor hairs, Tle thon uses oxpromions which, 
if thoy stood alono, would, in their Lovdships' opinion, ahow That he 
intonded to malo an absolute gift to Rance Dini Keown The 
expressions avo Whey i 

“And my wile tne diad before, only Mansunemat Raa Dann 
Wowur, widow of Roy Kalikas Period, my dycewiesl nan lin yanien 
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tioned, who too, vseepting her fvo dangitmd horn ef her wonih, 
Moussummat Bibeo Shitahoo mid Bibee Dulas, las no ather heirs, fa 
my heir.” And Chen he firther gaos on te any, Coxeoph Mussvamning 
Ranoo Dhan KRower afieniid, none other is, uor shall be, ay heir 
and wnelik? Ue proceeds, however, again do vefor te the dauygliters 
of Ranea Dhan Kowir, whom he had beforeamentioned, i eum 
nencoly be asainned without samo purporo, for he goed on to Buy ts 
7 Martha mere, to tho said Mussimunal Rane, toa, these very bwo 
daughters named above, together with their ehildien, who after 
their martinge, may bo given in blessing to them by Cod Almighty, 
aro and shall ho hoix and malik.” ‘Thote ja, indeed, another tang. 
Jation of this document which has been roforred to in another eso, 
but inasmuch as this transladion appears to have boon agreed lo 
by tha parties, their Tordships Uhiuk they must adopt it, 

Tt has heen contended that these letter expressions qualify the 
gonevalily of tho former exprossions, and that the will, talon ag a 
whole, mnat bo consitued as intimating tho intontion of the tostatoy 
that Massummat Ranoo Dhan Kowur should uot tako an absolute 
estate, but that she shoal be succeeded in hor estate by hor two 
daughtos, In other words, that sho should tako an catato very 
much like tho outinary ostato of a Lindt widow. fn constreing the 
will of a Nindé& if is not inipropor to tako into considoration whit 
aro known to bo tho ordinay notions aud wishes of Tindtia with 
xospoct to the dovalution of property, {6 may bo assumed theta 

* Blodt gonorally dosives that au astute, aspecially an ancoxtral astate, 
Shall bo retained in his family ; and id may bo assumod that a Lfindd 
knows thal, as a gonoral rile, ab all ovents, women do not taka al« 
soluto ostatos of inhoritanco which they aro enabled to alionato, 
Taving roforenco to thaso considerations, together with tho whole of 
tho will, all tho oxpressions of which must bo taken togother with- 
out any ono being insisted upon to tho oxclusion of othors, thoix 
Lordships aro of opinion that the two Courts in india, who both aubs- 
tantially qgroo upon this point, avo right in construing tho intontion 
of the testater to have bean that the widow of his son should not 
inko an ubsoluto ostato which sho should havo powor to dispose of 
absolutely, but sho Look an ostate subject lo hor daughtors sucacod- 
jag hor in that ostato, whether succocding hor as hoirs of horsolf or 
snecooding hor ns heirs of tho original testator is dnmatoria, It 
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would appear that the testator used the word “heir” as dguifying 
tho porson who is to take immeriately in suogession to another 
that ho applies it to the Ranee as the porson who is to take in 
immediate succession to him, and to tho two daughters as the persons 
who avo immediatoly to succeed to the Ranec; and their Lordships 
think that, viowing the will as a wholo, when ho uses tho expression 
“oxcopl Mussummat Ranee Dhun Kowur aforesaid, none other is, nor 
shall be, my heir and malik,” it may be fairly construed as meaning 
that she shall take a life-interest immediately succeeding him with- 
out that interest being shared by her daughters or by any other 
person. 

On the whole, therefore, although undoubtedly there is some 
dificulty in construing this tostamentary document, their Lordships 
are of opinion that the Indian Courts have been right in construing 
it as not giving an estate of inheirlance to tho Rance which sho 
was able absolutely to alionato. If that bo so, her daughters under 
this, will take after hor, aud the question has beon raised whether 
thoy tako as joint tenants or tenants incommon, The High Court 
appears to suppose that they would take as joint tenants, but 
inasmuch as ono of these daughtcis died before the testator, this 
qnestion bocomes immaterial, because in cither caso the plaintiff 

* would bo the heir ‘and would pe entitled to institute this action. 

It follows that the Rance could not convey to the defondant, 
who must bo taken to hayo been a bund fide purchaser, having paid 
the full valuo (although he does not appear to havo made any 
inquiries as to whether or not tho Rance did possess a power, un- 
usual in Ilindt ladies, of making a conveyanco of an estate in feo 
simple), an estate beyond her own life, and that tho plaintiff is 
cntitled to a decree to the effect that after her death the property 
belongs to him, 

But then comos the question as to what torms this decree in 
his fayor shall be subject to, ‘I'he Courts below in India woro of 
opinion that he should only be entitled to recover tho property aftor 
the Raneo’s death on payment of tho full purchasc-monoy, ‘Tho 
High Court varied the decree so far as to declare that ho should bo 
entitled to it upon the payment of a mortgage upon the proporty for 
Bs, 14,000 which appears to havo }oon an oxisting mortgage al tho 
timo of tho convoyanco in 1854, A further quostion, however, lias 
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boon raigod on tho parts of the Appellants, Tho appellants ory, Cheek 
assuming this mortgayo to havo existed, and that thera were Kone 
dobis duo al the timo of tho conveyaueo on tho part of the testator, 
that then tho widow would bo enabled to convey fn abuolute entate, 
‘Thoix Lordships eomot subseribe to the propositions ad ao alae, 
hoy approhond tho law to bo thie: Chat Raves Tham Kawa, 
who may bo considered as very much in tho position of a Tint 
widow, might have sold tho eatato abgolutoly if it conld Juve eon 
shown (and tho burdon of showing this ia upon the pureluwer) tue 
to convoy auch an absolute catato waa neccasnry in order to pay the 
debts of tho testator, and was for tho bonofit of tho catale gonornlly, 
In thoir Lordships’ opinion thoro is no such proof whatever in this 
caso, It appoars that tho tostator poaseasod au incomo of aome- 
where about a lac of rupoes, minus tho Covornmont rovonne of 
Rs. 20,000, loaving him an incomo in round numbora of ahout 
8,0002, por annum. Bo is shown at tho timo of hia donth to have 
owed a cortain dobt of Re, 9,000 which was sitheoquontly inovonsod 
to 22,000, and was paid off in anothor way; thorofore wo hava no- 
thing to do with that, THe ia also shown to have owad a dobt of 
Rs. 10,000 at the timo of his doath that is 1,0002' Aman with an 
income of 80002. a year is shown on his death to have owed a uum 
of 10001, and it is protonded that 16 yoors aflorwarda a necessity 
arises for solling a cousidorablo portion of hia real ealate, ta pry 
this debt of 1,0002., plus somo 4001 which had boon anbrayoutly 
contracted by the Raneo. Tho mero stalomont of thoxo fauls np 
pears altogether to disposo of tho contontion Uint thin ealate could 
have béon sold for the necossmry purposo of paying tho textatar's 
debts, and whon we add that both Courts havo fonnd that the fack 
was not so, their Lordships think it unnocossary furthor to droll 
upon this point, 

The only question that romains, thon, is whethar tha plaiuuil ia 
entitled to the deereo of the High Court as it stands, or whothor ha 
is entitled to it without tho burdon of paying off tho Ray 14,000, 
On the whole their Lordships aro of opinion that tho judgmont of 
the High Court was right; that this morigago of Rs. 14,000 sub. 
Go tlie tho timo of tho salo, and haying boon paid 
oo aue Pa Saige thal, whon tho plaintiff voolntine 

z © given to the purcliasor, for tho paymont 
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of tho morlgago, which othorwiso tho plaintiff himsolf would have 
to moot, ; 

For those reasons thoir Lordships avo of opinfon that tho judg. 
mont of tho Tigh Court was right, and thoy will humbly advise her 
Majesty that tho both appeals should bo dismissed, and that thoro 
should bono costs, Bul in order to rondor tho intontion of tho Court 
moro cloar, thoir Lordships will recommond that tho following worda 
bo addod to tho declaration :— And 10 bo put in possoasion of tho 
anid proporty aftor the decoaso of Mussummat Ranco Dhun Kowur 
on paymonl to tho said dofondant of the sum of Rs, 14,000. 

Tho appollant will havo his costs of tho application for leave 
to ontor his cross-appoal paid out of tho deposit; tho remainder 
will bo ropaid 40 tho appollant’s agenl.—S. W. 1H, Vol. XXII, p. 409. 


Catcurra, Il Ch AwZho 18th of June 1878. 


Present : 
‘Tho Ifon'blo J.B. Phoar and W, Ainslio, Judges. 


Caso No, 1218 of 1872. 
Speolal Appeal from a decision passed by the Judge of Bhaugulpore, 


Morm-ram Kowur (Defondant) Appollant, 
versus 
Gora, SAnoo and anothor ( Plaintiifs ) Rospondonts, 


A. widow in nol trustee for tho hols, but hak tho whole of tho inherftanca in ov with 
8 Mmitod powor of alionntion ; hor power of alionating for spiritual pmayposon boing 
Javgor than that to which nocessily glyon vise. 


An alfonation by a widow ix nol voll by reason of fnadequato coneldoation; bt tn 
yoklabto by tho holr upon lls offing to pay tho real consideration, mul on contain 
athar conditions boing satiafod, 


Phear, J—Aftor giving considoration to this caso, wo avo of 
opinion that the Ra. 900, tho debtinowrrad for tho Gya pilyiimaya, 
and tho Rs, 800, the debt incurred for tho shkrdd, hy tho widow, wae 
oxpenses to liquidalo which ib was within Uhe power of the widow te 
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alicnala hor husband’s proporty. “Chay are af Che die at! expen. 
dituro for tho purpose of prociuing apititual benefit for the Ineduoul ; 
and it has boon Inid down by the Privy Coundil, and the darting 
has beon conalantly followodl by thin Court, Ghat the withiw a power 
of alienation for spiritual purposes ia huygor uur the puwer of alle 

nation to which necessity gives rise. [tla heen hag cot that thet 
sho is not, in qny proper senKe, Lustoa for tha hetas she hie the 
wholo of tho inboritanco in hor with a Hinde power af abied in, 
—a power of alienation which can only bo exorcined porlayps, wet 
may aay, in two classes of contingoncica,—-ono clawd compriniing vay 
of necossity, and tho olhor olngs, onsoa of raising money for apiiteal 
purposes, : 

Tn this view, it appoars to ua that tho alionation was a good 

alicnation, although it may bo that tho Ra, 17,00, which in (he 
total of tho two items to which wo havo yoforred, may have bavi in 
inadequato consideration for tho salo: we suppose, indead wa nist, 
take il to have beon an inadequato consideration, becauga the actual 
purchase-money was Rs, 4,000, Under those cirewnstances, the 
alienation is not void, but, as was oxpresved hy tho late Chief Jnatios 
in acase roported in IX, Weekly Roporlor, page LOM, ix voidatde 
by the heir upon his offoring to pay the roul considuration (in hin 
caso it would be Rs. 17,00) togothor with roasonable interest there. 
on; and upon tho further condition, of course, tint the dofendate 
Should account for tho ronts and profite during tho intorval avar 
Which hethad been in possession, both tho inlorest aud the aceount 
of ronts and profits to run from tho dato of tho widow's denth, 

Wo think, thorefore, that the deoroos of both Coma below, 
which have beon passod in favour of tho plaintiff without any qualt- 
* fication whatover, are wrong decrees, and must bo rovoraed, 

* The plaintiff has not in this suit oxproasod his roadineas to re- 
Pay the defendant any portion of tho purchaso-mongy, but how 
" sought to recover the property unconditionally. 

‘Under the circumstances, wo think that the right order will be 
to dismiss the plaintif’s present suit leaving him to auy fture re> 
medy if he has any right to it, 


The defendant, appellant, must havo his costa in 
§ all the G 
8. W. R. Vol, XX, op. 187, awn 


nesses ely Shatner ESE tee ne ES, 5 
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Held that nono but the immadiato rovorsionar ia cutitlod to sue 
{o interfere with the acts of a Tlindé widew. 


Held alsa (hat a petition presented by tho immediate rover- 
sioner, whon the suit was pending in specinl appeal, waving his 
lights in favor of tho plaintiffs, in order to eure the defects of pare 
tios, could not be admithod ab that alage.—Guyun Chander Sein 
and others y. doy-doorge wins Goluek-bresue and others 8. D. As 
Deeis. for 1859, p. 620. 


A vevorsioner en during the Jife-time of the aionor, commenca 
asnil lo declare that x conveyance is not binding upon him beyond 
tho life of the alionor, 


A deod of conveyance by a Thindt widow is an act hostile to, 
and invades, a ravatsioner’s righty, and ay aveli warrants his acing 
for a dechuntory decreae-Shewae dtan-persad versus Mohomed 
Shomeool Jude wnt anothor—-S. WR, Vol XT, p. 26. 


A. desreo ina sui bronght for a zomindary hy a Lindt widew, 
binds thoxo glaiming the zemindary in auecession to hor Unless 
the deeree can bo aneeossfully impeached on somo xnecial ground, 
it will bo an offeetunl bar to any now suit by auy person claiming in 
succession to hor, dor, asstining hor to bho entitled to the zominda. 
ry at all, Gho wholo ostate would, for tha time, bo vosted in her, 
absolutely for some purposed, Lhongh, in some respects, for a quill 
fied indovest, and, unlil her death, it could not ho aseor tained who 
would be ontitled bo sueceod Mallen Nauchian v. The Rajah of 
Shinaquaya—Suborial’s Privy Connell dudgments, page 620, 
Moor, Ind. App. Vol. TX, p. 689. 


Ite tollowing aw Wall Pench ease cited Uae a raversione eon 
maintain a suit daring tho lityetime of wehildiess Ilindtt widew to 
sob naklo a deed of conveyance as inopeuuive on the death of the 
widow hy whom it was gruuted.= fale Chadtin Nearaia ve Mite 
aumaud Woone Noonueee aid othorae 8. We OR, Valo VEL 
pre 273, . 

Ao yeversione: ins ue right of anit: during: Che lifetime ata 
witlow to sel aside a deed of alienation suid fo fuewe heen executed 
hy his ancestor and supported by the widew, dis atiaandl lene 


You Ol ne 
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Theol that a daughter was competent tee eane clean die: this Sidhe Gagne 
the enetimbnaaecers the damehter bein: the Wiiediate 


Musume Meheshie Kaacar Wo, 


of hor mother, 

rovorsionor Lo the property, amd hor rever bunny vinht betey ante. 
: . * yt * 

ously Unronboncd.«Alissearanit tolat Krotoene Shih Sedoor ated 


othors.—Agra. Rep Vol bp. oy 


Whore it appeared that. there were aller porore tedet than 
plaintiff, and there had heen ne diselaimer of thed visht an thot 
part,—eld thal plaintift, whe, according fo the ondiiy Tali los 
of inhorilance, was not the next heir, contd natomaintiin thats athitye o 
Goshueen Teckumjce and others v. Ba rsodent Lalijed uid viens > 
Agra Rep. Vol. LV, p. 288." 


Although a snit to sot asido an alionation, allegod ta lave Din 
illegally made by a Tlindt widow, of property holonging ty te 
estato of her doceasod husband, should astaily bo bronglit by the 
next, and nob by a remolo, reversionor, yet sneha anit may be 
brought by other than the noxt roversionor whera it ei he vonsd- 
dered as ono brought by a person whe, hy exprosa deelaution of 
thoso who having prior rights, was ontitled do mnintain it hy their 
consent, and of their relinquishmont iu hiv favor of die raphy 
of suit. 


ay Whaw this relinquishment is once shown, bh anit i wpen fa ite 
objection on the scora of its having hoon instituted without tae 
Plaintiff, at the time of tho institution, having shows (ut (ley priar 
rights of othors had been waived or abuudanad i lis fuvaters cl ngter 
Singh v. Murdun Singh.-N. W, Bop. Vol. UL, pal, 


Although an alienation of property by a widow for athor dum 
allowable pnrposes may bo dedlared void, yeb thy revinsionei are 
~not entitled to immediato possession miless the widew bas eotribe 
ted. some net involving forfeiture of proporly,—Jussumumed Hiawure 
v. Khela Raom—N, W, B Vol. ST, p. sd, 


; Though @ reversionor cannot obtain possossion during tho lifo- 
time of a Hindi widow, yet ho may bo outitled te a declaration 


whether the alienations made by tho widow aro or are not yolid atl 
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binding on the ubsoluto heir, Uf the reversioer can prove that 
wilfal default is about ta tke plaice, he will be entitled to suck 
reliof from Uie Court as will prevent Wie apprehended avenrrenes 
of wy opale for iarears. ~ Sted Chandar Sedu v, Muthoorunuth Lue 
dulighime S. WR. Vol. VEL, p. 808, 


Where transfer is macy by a widow in fraud of (he rights of the 
presuinplive reversionor--/Zeld that le is entided Go a decluwalory 


: 
deeree, that the widow's ach is all and void, av it ny alteet the 
ssiury, lo proyont 





intovests of the reversimor, and for provision, if ne 
any waslo of the estate by the appoinbnent of a receiver, bub nob to 
© more extensive remedy, Lis veveisionary interest is not accelerated 
hy the transfor, Where a daughter was colluding with tho widow 
jn anaking Gausfer of divided property. Medd that plaintills, the 
next reversionors aver the daughter, were compebent to maintrin 
the suit to have the Ganastor doehuod uull and void -d/ waleenadh 
and olhows vy. Wallou and otherse Agua Rep. Vol LLL p. a5. 


When the imniedinto revorsioner is in possession of a part of 
the property, aud not in a position to institute procewdings lo web 
aside nlionations, tho uaxt reversioner is entited to sua ly protect 
hia future vights—Bal-gobind Ram vo /lirnarunee ts, We Ry 
Vol. I, p. 265. 


A, revorsionay heir to his unolo’s property may sue, ducing 
the life-time of the widow for a devlaralery deores to the ellaet that 
an alionalion will not bint hin ie tho ovens of dis surviving tho 
widow—ykunto Nath hoy ve Crish Chuader Mookerjves>S, W. 


R. Vol XV, en pe 6. 


A, bronght a suit against Cand D, alleging Chit he was an heies 
expectunt upon the death of By a Hindi widow ja possession of an 
oxtate, and, as sitel sought te have a declaration of title, and to 
Jaye vertain conveynace of this estate, anid to dave been executed 
hy C, in favor of 1D, seb aside as aflecting A's fale daterest, withont 
charging any nek of waste or injiny to the prepety whieh might 
fect hig rights as reversioner, Meld dau A, lawl dielosed no eats 
of action against Gamd D0 Bde ara Saari Hiasd Kova v 
Makiput Singlet. la i. Vol VOL pain, 





yt 
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Deolarations of tile may be granted to reverautier:, aid ate 
nations by w Tinddt widow set aside chiriue ther widow’ ¢ tte aan, 
although possoysion of the estate tHsall wall niet Lee snibiaeenly saan 
Musume Shilo Koeree and tle y dong sta and thy In 
BOW. Vok VU p. 145, 


Tivasnit by aieverioner lo sot a idea ante at Peopoerty mints 
by a Tlindtt widow, hy eomt cannot dice posse asian ta bis egsyear te 
tho rovorsionor, but ean only deelae the sale to to uivaded, aad 
leave tho widew or her vendoos as hor tenants i [Whew idon. fees 
luck Chundler Doss v. Gopal Kishew Nein WR tor taut, 
pago 250. 


A raversioner cmmot suo to disporsoss n wide on pitiedisey 
holding under her, though he is ontitled to sie for nv deelaatias 
thal a sale by the widow is invalid against him ou lta plovinge Chit 


the salo was made without logal nocarsityemfTaretin Nay v. 
Issus Chunder Bose—S. W. 8. Vol. VL, Pp. 288, 


A revo.sionary heir has uo right to set aside a does off tate 
executed by a Yindit widow duing hor Wfo-tiuiemee Abe aitennandiay 


Singh and othois y. Kooldeep Merwin Singh aul another m4, \W R, 
Vol. XI, p. 614, 


A roveisionary heit is subjoat to all rights which esint ayia 
tho proporly in consequonco of nety dong by, vt docreon atitaineat 
against, tho ancestor.—Ram-monohuy Singh and uthows 


Kuoldrep 
Narain Singh and auothor.—8, W. 1, Vol, XJ, py BLA 


Suit by a revorsionor to sot aside an alice 
tho title of the revoisioner has been injmod 
alienation, and if the widow who ought to have Drotht thes ana 
has relinquished hor lifo-interest, and Aignified how juste ts thy 


suit proceeding. —Bheem~1 an Chukerbutty Ve Lfree heap Ruy 
5. W. R. Vol. I, p, 859, 


mation is omizulde yt 
by no distie’ net at 


A. patty, who subject to the 
real and vested interest in vontainel 


power of creating, has aright to auo to obtain a declaration ef’ thes 
invalidity of a will sot up to his 


Projudice, which purports to take 
away altogether his future Night and interest in the propery: 


life-intorost of Inn Juothor fawn 
or antel ad a Wind hes the 


Pac ie ee ee ae ee eee 
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Anundmohun Maullih vorsus Ludru-monee Chowdhraitiam%, Wi 
R. Vol. XVI, eo ps 21, 


Relative to Purchasers, &e. 
Cancunta, IL G. Aa Lhe 2166 of December, 1864. 


Present: 
Tho lfowbto IL V. Bayley and A. G. Masphorson, Puisne Judyes, 


Wooma Citurn Banus (Plaintiff!) Appellant, 
VETER ‘ 
Tanapyuyn Mosoompalt and others (Defendants) Respondents, 


Tho plalnuit’s cava of aallon, as revorsioner, held to aciaite Crom tho death of how 
wtandmother who lal the Life date rent, 

Had deo that (he prada from the gtandmother was hound to peve hia title deers 
al tho caiatonca of legal neawmdly Cor the nile, 


Tu this caso plaintiff sued for possession of eeitain bolmoter 
lands, gardona, tauls, &o, Plaintift'y allegation is that “tho entire 
proporty Joe by the pluintifi’s moatomal grandfither and maternal 
unelo, dovelved on bis grandmother Ram-loomaree.” Plaiwull addy 
that “ho ablainod bia majority in £260, and after tho death of his 
matornal graudmother Ram-koowmes, he attempted lo take pov 
noasion of tho estate as ho ia lawfully ontiled to it, but the defon- 
dats opposed hin: and did not deliver over possession to tim.” The 
gint of tho answor of all Uhe defendants is that they have possession 5 
that plaintil! never had any; thal they held radar various tiles, 
and that plaintiff must show a saporior title in order to justify his 
obtaining a decree, 

Lb is eloar that tho plaintiff's contention war that, even if the 
dofendanis had posseysion na tho Ameon reported, still, as the 
Ameon had also reported hat tho defondands did not produces Choir 
Lillo deods, and had stated Chat in soma enses the defaudeuts 
claimed from the grandmotha, the briden was on them, defondante, 
as puchasaa, Lo prove their own title deeds, mid aloo the legal 
novorsity under whieh they purchased, befue Uhey could have any 
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vight under lind lew in proference to the heiv ab law, ay whieh 
plaintiff clourly all along claimed. ‘Pho casa has, thona way, lowe 
tried on this view, Wo therefory remand ib that this may be done, 
and wo taka Une opportunity to call tho reidention of the lower 
Court to the views expressed hy lor Majosty's Privy Council in 
Volume VE of Moore’s Indian Appoals, page 42h “Their Lord 
ships think thet the louder is bound ta ouquize into tho mecessition 
for Uo loan, and to satisfy himsalf aa well as he ean, with refi 
enco to tho partios with whom he is denting, Hut tho qumneyer is 
acting in the particular instance for tho heuelit of the axtate, 
but thoy think that if he doos so ongnive and act honestly, the 
real oxiatouce of an allegod aufliciout and reasonably evodited noces~ 
sity is not a condition precedent to tho validity of his charge, aud 
they do’ not think that under such cixermstancos ho is bowl lo seo 
to tho application of tho monoy* ‘hair Lordships do nat Uhink 
that a bond fide croditor should suffor whon ho los actod honestly 
and with duo caution, but is himsolf deceived”—8, W. R. Vol. J, 
& & pp. 347—340, 


Tt is argued in special appeal that tho mova declaration of 
nocessity was sufficiont to justify the purchasor proconding to buy. 

_ But this is not so. Tt is not nocessary for tho purchaser lo xva ape 
4p. Plication of the purchase-money, but ho must make auch auquitios 
ag an ordinary prudent man would in the transactions of life bo 
satisfy himself of the reality of a fact, such as tho oxistonco of a 
Tegal nocessity in this caso.—Gunga-yobind’ Bose aud othoars « Sreds 
mutty Divwnnee and Rumee—sS. W. R. Vol. T, a py, G0, 





# Th ign mistake to supposo that tho dictw in tho caso of Himooman Parent 
Panday G oy in tho caso above citod) apply only to alionations elheted hy anaitann wl 
minors. They Jay down the goneral pinoiples Ly whieh tho courts ary to Tv quia, dn 
dealing with suits in which it is sought to aut aside alionations sind hy porsors hn 

* ing a limited or qualified powor over the estates they have alieunted, 


‘Theso aro that— the power of alionation can only bo exeroidad rightly in ean 0 
need, or for the benefit of tho estate, but, wrhiora. ho shaygn is ia a rnb Bees 
ownor would make in ordor to benefit tho estate, tho dond ylde lendor ta not alfooted ly 
the precedent mismanagement of tho estate, ‘Tho actual preasara on the eatate, the 
danger to bo avertotl, or the benefit to bo conferred upou ib in tho partionlir inatunwo 
is the thing to be regarded, If the londoy inquires into the novossiby for the jaan ane 
acts honestly, satisfying himyelf that tho manngev ix acting in the pm tiontar fistanes 
for the benefit of the estate, the real oxiatenos of a anioiont nocomity ia net a goudle 
best Preeudeat to the validity of his charge on tho cstate, nor ia ho hound to sie bo the 
Pine es eee olegs lente by the lato Suddor Dewany Adawlué of Calrutta 
Wide eek Dae fare . aratrn and others v. Damoolun Mohupatter aud others, 
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A‘party claiming immovable property hy virtuo of an alienn- 
tion hy a Ffindth widow during hor son's minority is hotnd, whathor 
ho be a plaintiff ora defendant, to prove that he made renxonahte 
inquiry, and he ‘in good faith believed that sueh ciremustancck 
oxislod as would justify tho widow in alienating hor 8007s extn bem 
Kushi-nuth Seelu-ram Ove v. Dukthi eb db-—Bom UO. Rep. a. ce fe 
Vol. VI, p. 241. 


Where a purchaser of immovable property deals wilh a person 
having a qualified powor of dealing with that property, it lies upon 
the purchaser lo give somo reasonable account ef the ued which 
aelually cxisted, or was allegod to oxist, for the salo-—Mad. TL 
Rop, Vol. I, p. 407. 


In purchasing from a Tindit widow the ptrehaser ix not boul 
to look to tho appropriation of tho money, nov is he affoelud by the 
fact that tho alienation was made for a larger suit than the neeessily 
of tho ease requirod.—Mamikh Prosud Roy v, Svimati Jagadune 
ba Dasi-B, Ta. R. Vol. Ve p. 508, 


3 


Whero a considerable timo has olapsed of onjoymont and ap. 
parent acquiosconce, a purchaser, or one claiming throngh bin, 
may be absolvad from showing any moro than the fact of the sale 
boing mado to him undor somo ostonsible plea of necessity. Ai 
dhob Chunder Hajrw ve Gobind Chunder Banerjee nul others. ++ 
8. W. 2. Vol. 1X, p. 850, 


Tho purchaser from a Tindt widow who is still living in ontitlod 
Lo possession of the property sold, whethar there was necessity for 
the sale or not—Bogoow Jha, ve Lull Doss We, Vol Viy 
page 36. | 





Purchase from a ITindd widow is invalid, but tha ynurehaser 
may romain in possession during tho widow’s lift-tine, on proaf of 
his purchase being preferable ta an allegad gift mde by the widay 
to tho defendant —Chundler-nath Summed, ve Romeeniath Simnte—, 
W. R, Vol. J, p. 69, 


Whore tho logal necessity for a sale hy a Mindi widow pi 
questioned, ils oxistonco must be shown by the party standings on 
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the conveynncom Dissa-n eth Roy and others ve Ande Budredooy 
Singh and othas.—S, WR, Vol. Tote pe 2L7 


tna salo by a Hindé widow ander necessity where the Voudan 
pays a fair price, and acts bond fida, the more fact of only twoe 
thnds of the purchase-mouey boing paid to creditor does nob tne 
validate his conveyance, a4 ho is nol bound to see bo tho application 
of tho purchase-money,—Lum Gopreul Chase ve Huledleb Bose om 
3. W R, for 1864, p. 385. 


Tho fist duly of a purchaser froma Tindti childless widaw 1 
to satisfy himself as to her right (o sell 1f ho dogs nob act with 
duo cae and altention in tho matter, ho cannol bo rtid to havo acl. 
ed legally in good faith, although he may havo bolioved ox taken for 

* manted that all was right.—Ram-dhone Bluliucharjes v. Jalueree 
Debeo,.—S. W, R. Vol. TI, p. 128, i 


A. purchasor for value is not bound to prove tho antecedont edo» 
nomy or good conduct of a Iind& widow who alionates a portion of 
her husband's estate, nor to account for tho dua appropriation of 
the purchase money, bub is bound to uso diligonco in ascarlaining 
that thore is some logal nocossity for the Joan, and he may he 
reasonably expected to prove tho circumstances connoaterd with his 

2 own particular loan, —Kali Koomar Chowdhry vy. Nundk Noor 
Chowdhay.—S, W. R. for 1864, p. 163. 


Whore a Iindé widow 1aisos money by mortgaging her lugs 
band’s proparty, the mortgagoo 13 nob bound Lo look bo Lhe appro 
piiation of the money go raised, his rosponsibilily ooasing whun he 
has satisfied himself that thero was logal necessity for tho loan 
Ram Persad Singh v. Mussummat Nug-bungshee Kooer.—8, W. Ui, 
Vol. IX, p. 501. 


The existence of a decroe which may be oxocutod al any lime 
against ancestal proporty isa clo legal nocessity for contracting 
a loan, and justification to any ona lending moncy on tho morlynyge 
of the property.—S. W. R. Vol, XT, p 446, 
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Miscellaneous Cases. 
Canouyra IL, 0, A-Zhe 12th of Fuly 1869. 


Pregont: 
Mr, Juatico Komp and Mr. Justico Glover, Judges, 


Mussumoar Innu-nanst Kunwur ( Plaintiffy, ) 
Versus 
Mussummar Grinmiroun Kunwor and othors ( Defondants. ) 


A Windt of Tirhoot diced in 1849, leaving two widows and a 
brother, A compromise was mado by tho thice, whauby thoy agread 
that the brother should 2emain in possession of tho property loft by 
the deceased; and that somo land should bo assigned Lo tho widows 
for maintonanco, ‘The oldor widow diud in L867, and tho othor snot 
the hoirs of tho brothor for recovery of possassion of tho property, 
The defonco set up was that tho suit was barred by limitation, as her 
catigo of action arose not on tho death of hor co-widow, but on tho 
doath of hor husband, 

Leld, that as to recovory of possession of a moicly of the pro 
perty, tho cause of action aroso on the death of the vo-widow, 

That tho possossion of tho aldor widow was not advorso to tha 
youngar widow, as tho older widow was parmittod ta oujay tha pox 
sossion of tho husband’s proporty during hor life-timo, tho youngor 
widow recoiving an allowanco fiom tho profits of tho oxtatom—13 1, 
BR. a. j. Vol. IIL, pp. 289—~290, 

Whore certain landod proporly in tha possossion of a Iindé 
widow was sold on the allegod ground of nocssity, and tho axogution 
of the deed of purchase attested by tho thon next hoir, it was hold 
that tho agsent implied in such attestation was not conclusive in law 
ag to the nocessity for salo, though tho fact of tha potsous most ins 
teroslad in contosting such a salo boing called in to excento tho dad 
is tho strangost possiblo proof of good faith on the part of Hiy pire 
chasor.—Madhob Chunder Hujruh v, Gobind Glander Nanejed 
SW. RB, Vol. TX, p, 850. 

A Tindt widow has powor, with tho consent of the reversionny 
heirs, to make a valid alionation, for religious pm poser, of propert y 
movablo or immovable, lott by hor huahand, 

Vou gu 
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Where a TTindtt widow dedivated property hy a deed to tho wore 
ship of an idol, and the proporty was given to truxteos in tut, after 
tho death of tho widow, to pormit the malo heirs of hor late hithaut 
to recoivo tho routs, held, that auch heirs wore entitled to actual 
possossion and to tho ronty of tho estate, providod they daveted if 
acoiding to tho provisions of the deed to the worship of the idole» 
Brajanuth Baisukh vorsus Matital Baisukh and wnothor--2, ly 
Rop, Vol. TIL, o. jo p. 0% 


Whero only tho rights and intorost af the widow in the property 
left by her husband woro sold in exocution of v dearoy against how 
on account of dobt contracted by hor, and naither tho deerow nor tho 
snlo proceedings declared the proporty ilself liable for tho delit— 
Held that tho purchase convoyod an intorostin tho oalate only 
during the widow's life-lime.—Kislo-moyie Dossce and othora, ¥, 
Prosunno Neraen Choowdhoory and others.—S. W, Vol. T yp BOR, 


Inve Joy-naracn Bose—It was hold that a widow's intorenb 
may bo sold in oxecution for hor debts.—Say, Rop, Vol. 1V, p 78. 


See in re Rash-beharee Bose.—Tbid. Vol. V, p. 687, 


_ A lendor in good faith lont monoy Lo save the widow's ontnto 

‘from salo, on security of a bond and morlgago, ‘lho praxont PURKOHS 

Bor, though not succoeding as hoir, is Hable uo the oxtant of tho 
soourity, if the widow actod for tho bonolit of tho estat and undey 
necessity. —Hur-nath Roy Chowdhoory v, Inder Chandon Baloo 
8, D. A. R. for 1859, p. 207, 


When a party does not suo as an hoir of a Iindt widow ov har 
husband to set aside a salo by hor on tho ground of iegutity 
under the Hind@ law, but sues ag a dverec-haklor to have the Bano 
set aside as fraudulent, ho cannot raiso the question of noeresit fs 
Kissen Bullub Mahtab vy, Roghw Nundan Thukoor avd OLN O14, mf, 
W. B. Vol. VI, p. 808, 


Suit by » widow for possossion of hor husband's aharo of joint 
property inherited from his grandfather, Held that if tho tnabend 
died before his grandfathor, sho lind no title; but that if he had 
outlived his grandfather, his widow would bo outitlod to his sharg on 
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proof of her having lived in commonanlity with the defendant 
within 12 twelve yours fram tho dates, of her dispossossion.—2indu 
Busini Dasace v. Anund Chunder Paul—S. W. R. Vol. 1, po 179 


Whore a Tlindt widow mortgagod innnovable properly bo ane 
porson, and aflorwads gave, it in gift to another—-Zeld, that the : 
dood of gifl did not convey to Lhe donoa the widow's equity of 
rodomplion—Jugan-nuth Vilhul vo Apaji Vishnur-Dom dh U, 
Rop. Vol. V, p, 217. 

On tho death of a Iindt (who had hoon seperated from his 
brothers), and during the hfe-time of his avidow, his brothers’ sous 
having claimed as his heirs and oblainod mutation of their names 
on the Collector's rent-roll + 

Held, that under tho Mitiksharé (andor whieh (ho ease erme) 
the widow succcads, tho act of the nephows was hostile to hor, and 
thoit! possession for moro than 12 yorts was advarie possession har 
ring hor claim. 

Held also that if a widow without fraud or collusion, would be 
barred, the yreversioners claiming to anecood on her death would 
also Lo barrod.— Gopal Singh v. Kunkyalall Subib-calih—B, W, 
BR, Vol. XI, p, 9. 

That a Mindt widow, entilled to her husbands aharo in tha 
joint proporty continues to live in tho family and mesa with then, 
is sulficiont, in tho absoneo of evideuco lo tho contanry, bo xhow 
that sho is rocoiving paymonts on acdount of her share. -Gobtad 
Chunder Bagehes guardian af Hh-cowres wins Kali-kisty Bagehec 
minor v. Lvipa-moyes Debea—s. We W Vol. XT, p. 83s, 


Jleld that, as tho respondent had given all title (o monies due 
to hor husband in favor of the appollant his other wile, she could 
not bo hold equally liable for her hosband’s debts, ‘Cho onde ot 
tho lowor Court, dismissing tho appellant's claim to recover ineney 
f¥om tho defendant (respondent) as jointly linble with her tur their 
husband’s dobts, confirmed ——Iasmimaaé Radha Mooney wha! 
of Chintamaun Awustee v. Doorga Koowmer, widow of Chiatumun 
Awusiee—§ D, A, Dovis, Lor 1869, p. L194, 


Whon tho amount of a judgmont dubt was due fiom two bie- 
thors A., and 33, and tho widow of A, iu order to xavo her luahand'y 
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estate from sale in oxcoution, gavo abond making horsolf responsible 
for vio wholo dobt, and after her doath, the judginont ovadilor 


, sought to recover tho amount from tho hoira of A, it was hokl that 


the widow had no authority to aatile for Bs alive of tha dabt aa 
%gvell as for ber husband A, vor could ho make her husband's ostata 
Hablo for it; that plaintilT had mado ‘a mistke in taking a bond 
only from tho widow, and as it did not mako hor and B, jointly and 
sovorally liablo, A’s heirs could not bo hold respunsibto for the debt 
af B, and that plaintil must fall back on his original dooreo and 
exoente ik—Musswmmat Ram Doolury Koomwour and Juygun 
Singh v. Sheo Shunker Singh and othors.—8. D. A. Doois, for 1860, 
page 602, 


A reversjoney cannot during tho lifo-tima of a Wind widow 
sue to sob asido a salo made by hor if 12 yours have olapsed since 
the date of tho sale, though he may during hor life-time sue to have 
tho salo declared void and to provont wasto, Such limitation doos 
not affect the right of suit of tho rovorsionor aftor tho widow's 
death when he succeeds as ‘heir—Subodara Bibes v, Mohendro. 
Nath Bose—S, W, BR. Vol. Il, p. 271, 


A puinee lease granted by a widow whilo in poasogsion is not 
invalidated by the faot that her equity suit is ponding ab tho timo 
8. W. RB, Vol. XI, p. 554, 


Where a Dind& widow alienates land whilo in hor possaasion 
without a legal necessity, the putncedan acquitos only hor lifo inters 
eat, but if there was a legal necessity, thon tho purchaser of hor 
husband's right and titlo is subjoct to the pottal granted by hors 
8. W, B. Vol. XI, p, B54, 


‘The onus of proving the necessity fov a salo by a Hind widow 
and the adequacy of the purchase money lies on tha purchaser, 
Jodu Nath Sircar and another vy, Sreomuliy Sonamones Dosges and 
others. Cor. Rep. p, 70, 


A widow ye-marrying is entitled to sucoced to tho stato of ' 
hér son by a former maniago, and Sootion 2 of Act XY, of 1886 
does dat deprive her of any right or interest which sho had not at 
the time of Te-marriaga—S, W, R. Vol. XT, p, 83 


we 
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Whon a childless Hindé widow is tho hoiress and legal ropra- 
sontative of hor husband, the rovorsionury hoirs aro bound by decrees 
rolating to her husband's calate, which aro obtained agninst hor 
without fraud or collusion; and thoy are also bound by limitations” 
by which sho, without frand or collusion, is bound, - 

Tho words “causo of action” in Aol XTY, of 1859, rofor, not to 0 
now causo of action acoraing to tho rovorsionary hoir porroually, lt 
to the causo of action which accrued to tho heir or reprosontative, 
for tho time boing, of tho docenscd. 7 


Whon alicnations of her husband’s ostalo aro improporly mado 
by the widow, they aro good as against her for her life, and, tho ros 
vorsionary heir’s cause of action doos not aceruo until her dewth. 
But whon property belonging to tho husband's ostute is held ad. 
vorsely to the widow and nover reaches her hands, tho cauie of 
action accruos to hor, and a anil, wholhor by hor or by tho rover. 
sionary hair, must bo brought within Une usual period, counting from 
the commencement of the advorse possossion,—Vobin Chander 
Chuckerbutly (Plaintiff) Appollant, v. Lesurx Chuncer Chuckerbutly 
and olhors ( Defendants) Respondonts.—S, W. TR, Vol. IX, &. B, 
pago 505, 


Tn a suit by tho sons of tho rovorsionary holy of a Mindi an- 
coslor 10 recoyor proporty sold by his widow fifty yoars ago to tho 
dofondant's prodecessora, tho Court—considertny Une wirsasonblan 
nost of oxpecting direct ovidonco of logal necessity for tho nlioun 
tlons in quostion after go groat a lapso of tina, tho adoqiaay of 
the considoration givon by tho purchasers, the duo registration aud 
publication of docds 50 years old and contuining a recital of hygal 
necessity, the proved knowlodgo of tho alionatious ab the timo they 
woro made by tho thet rovorsionary heir, his conduct and silences 
up to the time of his death, or for nino yenrs after the widow's 
death when tho succession opened oul to him, and tho delay made 
by his son in bringing this auil—hold tho defendants entitled to 
& strong presumption in their favor, which had not boon rebntted 
by tho plaintiffs that thoir prodeccssors had purchased the estates 
in quostion aflor a duo onquity, and after satisfying thunmelver in 
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i q lo thoro- 
intenco of a legal nocoasily for tho sn 
aaah eames v. Brojo Soonder Roy aul mnothon 
seh ve nO dee 
BW. i Vol. XVII, p. 7% 


a A suit to recover principal and interest on a ~ poe 
“a Tindt widow whilat possossed of hor lato Tinabene # ploporty, 
an heat hor death against his roversiouary join on the 
Peet supposed oquity arising out of Uo porseasion of tho 
ae the doondans, obliging Utom to pay w portion of the 
hes ak was oxponded in recovering il, 








boro is no uccossity for a widow to borrow money when she 
nome to pass the oxponses of litigation, 


‘Ih gtder to establish a binding promiso by (Uno defendants’ 
thiat*to pay tho bond, there must bo proof of « consideration for 
gtich a promiso,— Roy Mukhun Lally. Ae. W: Steward and others, 
® § W.R. Vol. XVII, p. 121, ‘ 


Alicnations mado by Tlind@ widows of shaves of an ostnto held 
as a heredilary mocurru'es tonure, can only bo contoatoil hy revere 
sionary heirs and other persons having somo inblorost in tho stato ; 
it is not open to tho zomindar or suporior landlord to ohjock tn antehys 
alionations, If tho reversionary heirs make no atrangomont fe tho 
duo payment of the mocurruree ront tho only aight whieh the 
zomindar has, is to suo them for arronrs, and to cauxo the silo of 
tho tenure, if necessmy, in execution of tho decroo, bub not Lo inko 
Ahas possossion of ib by forco—Rum Dhan Shaka and another 
Rujuh Regkristo Singh Bukadoor—$, W. B, Vol, XVILL, p, 406, 


Where a widow having lost her rights in hor 
gn account of remarriage under the provision of S 
of 1856 was allowed to retain possession by tho next LOVOLRION GY om 
Held that such arrangement by tho next rovorsionor wag ouly bind. 
ing upon him, and not on the heig of such roversionor, who on tho 


death of the former wore entitled to suo for Dossossion of the prow 
perty by dispossessing the widow— Ka 


asho and othors y, Aluesun- 
mat Jumna—Agra Rep. Vol. I, a 0, p, 140, 


exceoding hor rights, alionates proporty 
his suit is not barvod if brought within 
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Where a Hindi widow, 
which a revelsioner claims, 
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12 years from her death—Gopal Chunder Auiliol ¥, Onoop Chin 
dev Roy ond olhors,—S. W. RB. Vol. 4, p. 183, 


Tho rights of a rovorsioner ontitlad to snecocd on tho denth of 
n childloss Hindé widow if ho shall happon to survive her, could 
not bo sold in execution of a decree of Courle-dord) Noonwar 
vy, Komul Koonwar and others,—8, W. BR. Vol VL, p. 84 


Raj Chunder Dass, a TLindd, died possessed of proporly, lonving 
as hig hohess, his widow, Ross-monoo Yosseo, Vo also loft four 
daughters two of whom dicd in tho life-timo of their mother, cack 
leaving a son, Ross-monco Dosseo died leaving her surviving two 


daughters, Puddo-moneo Dossco, and Tugdumba Dossoe, who anceveded! 


to the ostate of Raj Chundor Toss. Hedet that ‘Thakoor Doss Biswas 
one of tho sons of Jugdumba Dosywo has no such jntorst in the 
property as could bo attached and sold in excention of a demon 
against him.—Bhoobun Mohun Bunenjee v. Chakoor Dose Bist 
Indian Jurist, Vol. 1, N.S, p. 277, 


Roversionary interest may bo sold in oxcention of a decrao. 
Gour-hurres Dutt v, Radha Gobind Shakin-S. W, lt. Vol XT, 
page 64, 


Tho moro oxeoution and rogistration of a dood as lotwoou 
alrangors, without any ullorior act directo against a Wind widow 
in possossion, or ngningl tho yovorsionmy heir or his possexsion, can 
nol give tho latior any causo of action ov onlitle him lo ask for a 
deoolaraiory decroo.—Sooruj-bunai oonwur y, Mohi-put Singh, 
W. RB. Vol, XVI, p. 18. 


The possession in right of inhorilanco of a widowed danghtor 
having sons’alive is not advoso to a rovarsionor Doorn Chander 
Nundeo v. Sreesh Chandor Chuberbully—S. W. Re Voli XV, en 
pago 147, 


A. rovarsionor obtained a docroo ducluring that, la wax then he 
nearest hoir to certain ancestral proporty, aud would In eutilled te 
succcod on the death of tho widows of his cousin who wee in 
possession, Aftor tho death of tho widows, it wie found Chat (ie 
revorsionor had become insano, and was Uhaefore incapacitated by 
Windtt lew from inhoriting, Upon this hin son, wha lit hewn ap 








400 PRECEDENTS OF | Boor 1, ] 


pointed manager on behalf of hia father under Ach XXXV af 1858, 
applied for oxocution of the above montionsd deeroo as his ropro- 
gontativo. Zoid that i, was nocossary to luale lo tho alatua of tha 
heir at the timo tho succession opanad ont to him, and that the ap- 
plicant in tho capacity of the ropresontative to Uo reversionor (who 
was nob tho hoir of tho widow's husband), was not entitled to 
exoente the decrea,—Brijo Bhookun Lall v. Bechun Doboy—H, W, 


R. Vol, 14, e 1. p, 820, 


Limitation reckona against tho rovorsionors oF noxt heirs of a 
decoased porson only from tho death of tho widow ov tho immadiata 
heirs of tho decensod.—Gri-dharee Singh v. Muasummal [ndro 
Kooor—-8. W. R. Val. XVI, o. 1. 287. 


e 


Admitted Legal Opinions. 


According to tho Tindt law as ourront in Bonares, tho widow will sucooail to tho ox- 
clusion of tho brother, if the ostate was divided 5 but if undividod, tho brother will 
oxolydo her; and tho brothor in either onse exoludes tho biothen's sons, 


Q. Rajah Bhuwa-bul Deo died loaving four sons, namoly, Baloo 
Iswari Buksh Deo, Baboo Dil-gunjan Deo, Baboo Ahlad Singh, and 
Baboo Soobh-nath Singh, of whom tho eldest (Baboo Iawarl Buksh 
Deo) died, leaving & minor gon and two widows, tho olor called 
Ranee Sheo-raj Koonwur, and tho younger Ranco Ahbooman Koon» 
wu, and subsequently the minor died, Ahlad Singh diod, loaving 
Huruk-nath and Joy-nath as his sons and representatives; Inally, 
Dil-gunjun Deo died childless, leaving a widow called Ranco Gulab 
Koonwuree; and Soobh-nath is gtill living, In this cago, whother 
will the proporty Jeft by Dil-gunjun Deo, dovolve on his widow Golab 
Koonwaree, on his brother Soobh-nath, or on his brother's sons 
Huruk-nath and Joy-nath P 

R. Supposing Dil-gunjun to have loft neither son, son's R00, 
nor son's grandson at his death, but to havo boon survived by his 
widow Golab Koonwuree, his brother Soobh-uath Singh, and his 
brother’s two sons Huruk-nath and J oy-nath, his widow is alone on» 
Utled to succeed to his real and porsoual ostato, provided jt ho 

divided. If Bhuwa-bul Deo died leaving four sons, Iswart Buksh, 
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Dil-gunjun, Ablad, and Soobh-nath, and his ostato wag undivided, 
thon tho utorino brothor Soobh-nath is entitled to inhorit Uho portion 


to which his late brother Dil-gunjun was entitled, whose widow haa , 


a iight to demand food and animent only until hor death, ‘This 
opinion is conformablo lo tho Mitékehad and other law tracts 


which aro curront in the Wostern provincos. 


Aulhoritios, 
“Pho wife and tho daughtors, also both parents, brothers like. 
wiso, and their sons, gontiles, cognatos.”—Vdjnyuvalkya, cited in 


tho Mitékshard, 


“Tho woalth of him who loaves no malo issue, goos to his wife j 
on failure of hor, ib devolves on daughtora; if thoro bo nono, ib 
bolongs to the father; if ho be dead, ib apportains to tho mothor 5 
on failure of hor, it goos to tho brothors; altox thom, ib desconds 
to tho brother's sons,”—~Vishaz, cited in the samo authority. 

“ho rule, deducod from the toxte (of Vajnyuvalkya, &e.,) 
that tho wifo shall tako tho estate, regards tho widow of a soparated 
brothor,’—Mdtéhahard, 

Monn ‘Vo the nearost kinsman (Sapvinda), tho inheritance 
noxt belongs.” 

Sudder Dewanny Adawlut, LOk May 1824,—Baboo Tlurpuar~ 
hash Singh, vi. Baboo Dit-gunjun Deo Maon, WL. Vol. U1, 
Chap. I, Sact. ii, Caso 5, 


Tho clatmanta boing a brothor’s son aud 4 widow, Lho Cormon will take tho populy, Uf 
tho founlly was Jotub ; but tho Inbtor if xopmatdy, according bo Lho Inv of Henaroa, 


Q. An individual had two sons, A and B, ‘ho eldest (A) 
diod before his father, loaving o gon and a widow. Subseqnoutly 
tho fathor diod, leaving a family consisting of J3 and hin wify, ancl 
Als son and widow; wud ab his death ho also loft some landul pro- 
perty. Somo timo after this, tho son (3) died, leavin hin widew, 
and his brother's son and widow him surviving. In this caso, what 
proportions of tho proporty of B will respectively devolve on they 
oldost son's gon and widow, and on tho youngor son's widow ? 

R. Tf A’s son, his widow, and tho widow of B, Jive Loyether 
ag a joint family ab tho timo when J3 died; nvconding ty hae, A's 
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gon is alono entitled to tho ostato, bul (ib ia nocoranry for hin to 


provillo B's widow with food and raiment equal to her condition 
of lifo, If thoy formorly lived apart, and tho sharo of V was s0- 


porated, thon his widow is ontillod to the property which fell to 

her husband’s logal share. A’s widow has no right of succession, 

but sho must bo provided by hor sou with propor maintonance, 
Zillah Moradabad.—Doorga-porsaud vo Khuma unl anothor 


Macon. II, L, Vol. (I, Chap. 1, Soct, ii, Caso 10, 


An unchnato widow forfolts all right to hor lato husband's proporty. 


Q. A person died, leaving a widow and a brothor of tho half 
blood. Subsequently to his death, tho widow violatod tho hitherto 
unsullied bed of her husband, and had a child by a paramour of 
another class, while tho brother's conduct was consistent with his 
roligion; in this case, which of tho tio is entitled to suocood to tho 
property of the deceasod ? Supposing tho widow during tho lifo-timo 
of hor husband to have co-habiled with » strangor, and to hava 
therefore been oxpolled from the family, and to hava lost hor vopu« 
tation, has such widow any right to inhorit her husband's propoxty % 

R, Itis tho goneral doctrine, that the virtuous widow of a 
man who dies leaving no heir down to tho groat-grandson, aulecooda 5 
‘but that if sho, on the death of hor lord, bo faithloss to hia bed, 
she has no right of succession: consequontly tho widow in attoh nae 
“would be excluded by her husband’s half brother, So in tho onso of 
her having noted unchastely while her husband was living. The 

authorities for this opinion are laid down in the Déiya-bhdga oud 


other books of law. 
Authoritios, 


Vrihaspatt :—"If her husband dic boforo hor, sho shares his 


wealth, ‘This is a primeval law? 


Katydyana :—" Let the widow sucoced to her husband's wealth, 


provided she be chaste.” “ho childless wives, 
selves atight, must be Supported ; but such as ar 


conducting thom 
© uchaste, should 


be expelled ; and s0 indeed should those who are porvarse.-}” 


* Déyadhaga, 159, 


4+ Mitdiéshard, 863, 
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Prihat Menw:— Lhe widow of 9 childioss man, keoping un- 
sullicd hor*hushand’s bod, and persovoring in acligions obsorvancgs, 
shall prosont his funeral oblation, and oblain (his) entire share.” 

Néveda :-—* But a wifo, who docs malicious acts tujurious to her 
husband, who has no senso of shame, who dostroys his cllvcla, or 
who takes delight in being faithlosa lo hia bod, is held unworthy of 
tho proporty before described.” 

Zilloh Wooghly.—Maon. IL, L, Vol. IT, Chap. 1, Sect, fi, Caro 3. 


An uncheste widow may bo oxpolled from hor husband's Louse, 


Q. There wore twe hnothers, of whom ono died, loaving sons, 
Who ave still alive ; and the other died leaving a son, who algo died, 
leaving a widow, him surviving. ‘ho widow had become « prosti« 
tuto, and had violated her husband’s bud. In this case, is sho n+ 
titlod to inhoult her husband’s ostate, and if nob, on whom dyes hia 
proporty dovolve ? 

KR, Tf it bo proved that tho widow in fact did not koop hor 
husband’s bod unaulliod, sho has no title to hia proporty, and ought 
to be oxpolled from his houso, Ilis ostate, in dofwult of hoira down 
to the unlo, should dovolto on his unclo’s sous, ‘hia opinion iain 
conformity lo the authority contained in the Ddya-bhdga, do. 

Zilla, 24-Porguunahs, 18th July 18ll—Maon. ILL. Vol. 1, 
Chap, I, Sot, i, Onso 4, 

A widow cannot inhorit proporty Left hy hor husbands rolatives 
or thoir widows.—Maon. UL. L, Vol. IL, Uhap. T, Sect, ti, aso U, 


A mon dying and leaving Uhroo widows, who inhoultad hin proportyy on the cleath of one 
of Lom without jasue, the tavo othors will nko hur slave, 


Q. A Tlindt inhabitant of Patna died, leaving: Unreo wives him 
surviving, Of these throo, tho firsb was childless; tho second Sint 
threo daughtors, and tho third had ono daughtor, Uudar then air 
cumstances, on tho doath of tho childless wife, lo wham duck har 
share of tho proporty logally belong, and who is onbitted to chun it, 
according Lo tho law as provalent in that part of the county ¢ 

RK. Tf a Uindd inhabitant of Patna dio, leaving trae wives, 
tho fiagt childloas, the second having dnee dangditor, tnd the Usind 
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ono daughtor, of whom tho chiktloss ono died, in this ene, tho au 
viving two widows of her uahand ave ontilled by Jaw ta hor share 
of tho proparty, and to avo for the anma ; boca, although v widow 
sucoceds to hoy husband’s proporty in default of ninte inate, yet, on 
hor death, it goos to hor husband's noarost hoira, at in thia instance 
his neavest hoivs, in dofawlt of son, grandson, and proat-grandson, 
ave his widows. ‘This is the law according to tho Jldtdhwhard, 
Porwmitrodaya, Pywvukdramaytkha, Vyavahdra-koustubka, avd 
othor authoritios curront in Raina, and the adjacont places. 


Authorities, 

“Tho childless widow, prosorving inviolate tho bod of hor lord, 
and strictly obedient to lor spiritual poronts, may frugally onjoy 
tho, ostato until sho dio; aftor hor tho logal hoirs shall taleo it.” 
Kalydyana, 

Tho woulth of him who loavos no malo iasuo, gaos to hia wife; 
on failure af her to his daughtor, &e— Vishnu, 

A wife, daughtors,* Ge,— Vajnyauedloya, 

Sudder Dewany Adawlut, uly 12th 1827, 

Doonda Singh, Appellant y. Mussummat Doorga Kaonwur, 
Meen, IS, L, Vol. 1, Chap, 1, Seok. ii, Caso 15, 


Property noquired without using tho palrlmovy by ona brother diving tn partaorahtp, 
2bolongs to him oxolusively, 
After his doqth ib goow to hig wiilow, who hae, howavor, no right to Atsporo of I y and 
aftor hor donth, 1b dovolvos on his brothion, 


Q. 1. A Hind acquires landed proporty by monna of his own 
funds or by moans other than thoso of the joint funda, ata time 
when ho is living in partnoiship with his brothron, Do gteh Inud 
after his death go to his undivided brotlvon, or to lig widow? Uf 
thoy go to his widow has sho or has sho nob right ta dinporo of 
them by sole or gift) and, if sho has not a right to disposo of auch 





* Tho onso stated is thnt of a widow dying ohildloss, and hotn, " y 

other, widows of hor husband, eadl of whom ‘hat faaue 5 tub i woutd peti the 

samo had the deceased widow boon Uo mothor of a doughtor or dav tora s tlie pros 

ee eee ae ne ca to Rh Paige rai ia pushin who avo in tin tuatanan 
i B dongiteir, we AM 16 daughtors wo ¥ ’ 

doath of all the threo widows,—Noto by Bl, W, Maavaghton, eee RN OH NS 
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lands by gnlo or gift, to whom will thoy dovolve aftor tho douth of 
tho widow? ‘To hor husband's hoirs, or to whom ? 

R.1, A Tindt acquires landed proporly by moana of his own 
funds, or by means other than thoso of tho joint funds, at a timo 
whon ho is living in partnorship with his brothron, Undor theso 
civoumstanees, such lands are nob divisible, among his brothron, 
After his death, thorofore, tho right to thom will bo vested in his 
widow, and not in his undivided brethron, But in such casa, 
tho widow has no right, without tho consont of hor husband’s hoirs, 
to dispose of the lands so devolved upon hor from hor husband by 
salo or gift, and aftor tho death of tho widow, tho right to auch 
landed proporty will bo vested in tho heirs of hor husband, ‘This 
opinion is delivorod in conformily to tho Pivdda-chinédmanié, tho 
Vivdda-ratndkara, the Vyavahdra-ohintémunt, and othor authori. 
ties current in Tirhool, 

Authority. 

1st. What a brothor has acquired by his labour, withont 
using tho patrimony, ho nood not givo up without hig assont; for it 
was gainod by hia own exortion, ‘“oxts of Menu and Viehnw oitod 
in tho Vivdda-chintémant, Viudda-raindhkara, and othor authorition, 

2nd, hat whioh is acquired without dotriment to tho joint. 
stock, belongs oxolusivoly to tho acquiror—Intorprotation of tho 
toxt in the Vivdda-chintdmant, 

8rd. Proporty acquired without dotrimont to tho joint-stock fa 
indivisiblo,—Intorprotation of tho Vivddu-raindkura, 

4th, As by no toxt isa woman authorizod to disposo of, hy 
gift or sale, immovable proporty givon to her by hor husband; in 
liko manner sho has no authority to disposo of, by gift or salo, her 
husband's immovablo proporty which sho hag inhoriled—Vivdda- 
ohinidémant, So also tho Praktsh and Laindkara, 

Suh. Whon the husband is deceased, his kin avo tho guardians 
of his childloas widow, In tho disposal of the property, and cava 
of horself, as woll as in hor maintonanca, thoy have fall power, 
Toxt of Wéreda cited in tho Pindda-ratndkara, and othor authod- 
tios, 

Oth, A gift, plodgo, or salo of lands, houxos, or Haver, hy a 
dopondant porson, is invalid or inefficient, ‘Loxt of Melydyane vited 
in tho Pyavahdaa-ohintimanth 
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7th. et tho childlass widow, prosorving unaullied tho bed of 
hor lod, abiding with her vonorablo protector, enjoy with modora- 
tion tho property until her death, Aftar hor, let tho leita take it 
Macon. 1. L. Vol, If, Chap. I, Saction ii, Caso 14, 


Tho fob of a whlow's having soeavercd het huyband'é whate by ttgntion, xivew hor no 
additions) powor over it, 


Q. Thoro woro threa brothora who hold gome landed proporly 
in ao-paroonary, ono of whom diod childloss, leaving a widow, who 
succaedod to the sharo of hor husband, Subsoquonily, the surviving 
brothers sold their ontiro ostato, including tho sharo to whish tho 
deceased was ontitlod, to a strangor, ‘Che widow applicd to a court 
of justico for her husband’s portion: a docroo was passod in hor 
favour, and sho was put in posacasion of tho proporty olnimod., Sho 
thon, notwithstanding that ho husband's two brothers’ sons and 
grandsons in tho male lino were alivo, mado a gift of the wholo of her 
husbands’ property, which she recovered by litigation, la ano of har 
husband’s brothors’ grandsons, In this cago, has tho gift validity or 


otherwise 3 


R, Under tho circumstances abovo statod, tho widow was in« 
compotont to give away her husband's whalo proporty to ono of his 
brothers’ grandaons whilo there wore his othor nophows and thoir 
sons existing, and tho gift must bo considered illogal, na oxproasly 
Goclored by tho following sngos. Métydyana: “Let hor onjoy with 
jnoderation the property until her doath, Aflor hor, lot tho hoirs 
take it,” “ Let tho widow, prosorving unsullicd tho bod of jor lord, 
take his share ; but sho may nob sook indopondonoy whilo alio lives, 
to givo, pledge, or sell it.” 


Pit Even in this case, if a partition should have boon made, tho 
widow is not ontitled to the immovable proporty,."—~Maon, IL, La 
Vol. Il, Chap. viii, Case 46, 


A. widow having reccived instructions from hor husband to 
adopt a son, and without doing xo, malcing a gift to a atrangoy 
of the proparty, which had dovolved on hor at hor husbands death 
such gift is invalid—Moon, Th, L, Vol, II, Chap. viii, Casa 40, 


cinathieas 
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The son of n Stidva by n concubine or fomalo slave, is ontitlod 
to inherit property, but hig widow is incompotont to alione to the 
projudioe of other hoirs-Macn. IL, I. Vol. (1, Chap. vili, Caso 49, 


A widow cannot alionato, by gift or will, property devolved on 
her from hor husband, nor hor own acquisitions mado by means of 
such proporty.—Macn. Il, L, Vol. If, Chap, viii, Caso 40. 


Salo by a widow, without tho consont of tho noxt hoirs, of any 
part of the property devolved on hor from hor husband is invalid, 
axcept under special circumstances. —Maon, I. ©, Vol. If, Chap. xi, 
Caso 9, 


A widow may, for tho spiritual bonofit of hor doeoased Iuaband, 
mako gift of a small portion of his estato, to her own rolation. 
Maon, I. L. Vol. 17, Chap. viii, Caso 82, 


A. gift of poisonal proporty inhorited by a widow to hor 
daughtor’s husband, is good, though tho daughter bo living.—Macn. 
IL L, Vol, 11, Chap. viii, Caso 9. 


A. widow may alionate a portion of her lato husband’s proporty 
fér hia spiritual wolfaro, or for hor own subsistonce, 

But not for hoy own subsistonce, if tho noxt hoir agroo to sup- 
port hor—~Maen, IL, L, Vol. II, Chap. viii, Onso 4, 


Sole by a widow of landed proporty is good, if nocesnary for 
tho support of tho family»—Maon, LL, Vol. Lf, Chap. xi, Caso 2, 


Tho amo by a widow of hor huaband’s landod proporty ta valid, if necoamnry for hor 
malntonanco. 


Q. There wore threo uterine brothers, who held their pabimo- 
nial lands in joint tonancy. ‘Two of tho brothora died, cach leaving 
a widow, and tho othor brothor still survivos, ‘Tho cxlato ix jointly 
possessed by thoso individuals. ‘Cho widows, being much distronnutk 
for tho means of maintonance, sold a part of their hurbandy’ shes 
of the joint landed estate, without tho convent of their hunbnuds’ 
brothor, and appropriatod tho ptrchaso-money to thir own we. 
In this cago, is the sale good and valid? 
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R. ho toxt of Vrikaspaté cited in tho Déyorbhga i" Lat 
tho wifo of a docoased man, who loft no malo isauo, tako his shara, 
notwithstanding kinsmon, a fathor, a mothor, or ulerino Inotliyon 
bo prosent.” ; 

*'Phereforo the widow of a porson dying without malo ianio 
tnkos his ontiro horitago, oven though his fathor and brothor ho 
living, becauso sho confors bonefit on hor decoasod Jusband by pros 
sorving her lifo with tho onjoymont of his wealth, and by offwning 
ablations to his manos; and if sho, having bocome indigont, dofilo 
her chastity, thon holl becomos hor husband’s portion, Undor thoro 
cireumstances, tho presorvation of hev chastity and lifo ia abso. 
lutely necessary. If, with the produco of thoir husbands’ oatato, 
their maintenance cannot bo suppliod, thoy (tho widows) for the 
purpose of acquiring tho means of aubsiatonco, may morigago or 
sell g portion of their husbands’ landed ostato, and tho sale in such 
case is legal and valid.” 

Dowlut Singh, vorsus Bubkhtawur Singh, 

Maen. H, L. Vol, II, Chap, xi, Cove 12, 


Sale by a wifo of hor ingano husband's ostate, whon valli, 


Q. A woman, during the lifotimo of hor insauo luaband, roll 
& portion of his landod property for tho purposo of paforming tho 
funeral obsequies of her mothor-in-law, Tu this caso, according to 
law, is thesalo complote and binding ? 

R. Should a wifo soll a portion of hor husband's oatnte, he 
being childless, and of confirmed insanity, for tho purposo abovo 
stated, such salo is good in law, 

Zillah Sylhot, Novembor 26th, 1817.—Sib-peraaucl v. Suoborna 
Dassec.—Macn, H. L, Vol. II, Chap. xi, Caso 21, 





eerie undor which tho husband's hols aro linula for n dobb conteactad by lta 
LOW, 


Q. A person died, loaving a widow, who suceooded to hia 
estate, subject to the Jaw which allows hor only to onjoy the propor- 
ty with moderation until her doath, but not to givo or soll it, and 
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having contracted adobl, sithor to save tho properly loft by hor 
husband or for othor purposos, diod without liquidating such debt, 
loaving hor hasband’s brother and brother's son claimants to tho 
proporty. Ler husbaud’s brothor look possession of tho property, 
and the othor brothor’s son obtained a ducroo for nu moicly of tho 
samo, In thiy caso, will tho liquidation of tho debt real with tho 
brothor and tho biothor’a son of hor Insband ? 

R, Supposing tho proprictor’s widow, wha succoaded him, to 
havo contracted tho debt for tho paymont of rent duo Lo Covern- 
mont, or other necessary disbuisomonts to savo the estate, or for tho 
purpose of promoting hor husband’s spiritual welfare, or for tho 
aupport of tho family, or for the duo execution of any conditions 
mado by hor husband, and to havo died prim to fhe Tiquidation of 
of such debt, tho proprictor’s helts, that is, his brother andl brother's 
son, aro Lond to dischayo tho debt. Amd af the amount was 
borrowed for tho purpose of being appropriated to any other pu. 
posos than those specifiod, such debt must bo patinfied by him who 
becomes possessot of her jowola and other movable propaty. 
This opinion is conformable to tho Déya-bhdqu, Mitdkshurd, Vivdda- 
chinldmant, Dipa-hadica, and other legal author ition. 


Aauthoritioa, 


Tho toxt of Néreda citod in the Déya-bhdya :— Whatronains 
of tho paternal inheritanco over and whove the tather’'s obligation, 
and after paymont of his dobls, may bo divided by tho Inuthion, is 
that their fathor continue not a debtor.” 

Tho nocessily of liquidating the debt iv aecognisod hy tho loxt 
of Gowtame cited in tho MitAlshut slo who dees tho aarots 
of & man loaving no malo issue, must pay the simu due by dn 
and by tho loxt of Vrihuspaté lnid down in the Vieade chéate 
mani i—~ A futhor boing dead, his sons, whether aller partite a 
heforo it, shall dischargo his debt, in proportion to Una vdieo; 
or that son olono, who has taken tho buen upow lanl” 

Men in tho Dipa-haliow "1 tho debtor be daul, and if the 
money boiowed way oxponded for tho use of Isis frmily, mid 
be paid by tho family, divided or undivided, wk of thei own 


Sentence 
* ‘Thin in not tho loxt of Vrelrapati, bub ot Mivedit, In Digs at, Yul L, payed, 
Yor I, 7] 
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estate.” By the torm “ fathor,” mentioned in all the texts, it muat 
be understood, tho father and othors. 

‘The debts which sro not to bo chargeable aro naticod in the 
Vindda-chintémani :—* A aon neod not pay in this workl money 
due by his father for spirituous liquors, for lustful pleasures, for 
losses at play ; nor what romains unpaid of a fino or toll; nor any 
thing idly promised.” 

Dacca Court of Apponl, May 29th, 1820.—Maon. IL. L, Vol. TY, 
Chap, x, Case 7, 


® 
Responsa Prudentum. 

The widow of a man of tho goldsmith caste, having madaa 
Will, by which she disposed of hor proporty to a alrangor, to the 
prejudice of her daughter, who noither subseribod nor couxonted to 
it, it is void by the Dharma Sésira ; and tho porson in whoso favor 
it was, having been at tho exponso of her funeral, tho amount 
should be re-imbursed out of tho estate, and tho residuo mado over 


to the daughter, 
By the Pundit. 


Remarks—A woman may disposo of her own poouliay pro» 
perty (Stré-dhana,) but what comes to hor from her husband, sho 
can only give away with the sanction of his kin; with him whom 
the control of her conduct rests, Without such sauction, oven the 
consent of the daughter, as next prosuinptive holt, would hardly 
suffice, 

It is equitable that tho funoral expenses should be ro-imburaad. 
For the porson who takes the succorsion is bound to dafray tho 
obsequies—8 Dig. p. 545, a 

Stra, H. L, Vol, IZ, (2nd Ed.) p, 407, 


A. Ramasamy, versus MANDAVILLY PAnian 
A childless widow having suececdod to tho separate property 
of her husband, who has brothora living, to what extent hag ale 
power to alione it, and how? Anewer— Carat, 
Remarks, 
A widow who succeeds to her hushand’s ostato, is roatriotod 
from aliening the ¢mmovables without consont of his hoirs, accord. 
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ing to the Médhavya; but there does not appear to bo any roatric- 
tion on hor powor, a8 alfooling novablea. 0. 

Tho property of a widow in hor husband’s catato, is nat abso~ 
lulo, Na stré ewettantryamarhatt, “No woman, undor any cits 
cumstances, is absolutoly indopondont.” A woman has aright to 
uso tho property to a cortain oxtont in charity, Uhough, no doubt, 
tho Court would restrain qwaste, ovon on thia account 

E 

Stra. H. L, Vo. II, (2nd Ea.) p. 408. 


Answer of Pundit. 


Tam of opinion that tho wifo of Pandila Royatoo had sufi. 
cient authorily to givo away tho land Joft by hor husband, aud that 
Mallayah, tho respondent, has no right to oppose tho gift, his fathor 
not having objoctod, when Pandita divided away and distributed, nt 
his ploasuro, some parts, rosorving to himself tho rosiduo of what 
he had acquired, 

(Sd) V. Nansruta, Sirasenee, 


Romarha, 


Tt is maintained in tho Mddhavya, that no widow can givo 
away immovable proporty, coming to hor from hor husband, without 


-congont of tho noxt heirs. ‘his seems to bo the corral doctrine, 


Pondita had doubtless power to give away hia lands; but what ho 
did not give away, may, and should, pass regularly in succession. Ci 
The widow had no right to mako tho gift in question Sho 
had a right to uso the proporty for charitable purposes; but the 
Jaw limits ovon these to what may bo consislout with hor cixoum~ 
stances and condition in lifo, u 
Sua, IL, L, Vol. IT, (2nd Bu.) p, 410, 
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- RELATIVE TO DAUUITEEE'S SUCOFASION ku, 
Mapnas TL C—Zho 2let of February, 1863. 
Prrasmdt, Appollant, versua Varkaranatdt, Respondout, 


ATindd widow, whothe: childloas o1 not, stands noxb in tho oder of anuoossiun on 


failmio of male issue 

Daughitora can only aucaced on failmo of widows. 

Whore A, had two wives, B, and C, and 'B, prodecengod A, leaving neo daughters, 
and G, stnvived A, and was childloss :—Zlcld, that 0, sucveadud to A's property in 
preference to the thee daughtms, 


Strange, J:i—Tho plaintiff hag tought this auib on behalf of 
threo minor daughters of ono Venkala-svémi Nayak, Sho is thetr 
grandmother and guardian, and sho socks to recover for thom their 
father’s estate. 

The acting Subordinate Judge has decreed in tho plrintifi's 
favour and the Civil Judge has affrmod his decision. 

The fact that the minors’ mother dicd before hor husband 
Venkata-svami N&yak shows that tho estate novor youtal in hor, 
and eonsequently could not bo tansmitled though her. 'ho minos 
have thus no rights darivable fom thoir mothor, Whatover rights 
thoy may possess must be acoable fiom their fathor Vonkata-avdini 
Néyak, Now it is indubitable that a widow, whothor childloas or 
not, stands next in the order of succession on filtro of ninto isnue, 
and that daughtors can only succood on Sniluto of widows. ‘Tho 
law being thus, the minor daughtors of Vonkata-svéini Na&yak, can 
have no night to the estate duing the life-time of his widow tho 
first defendant. 

We therofore revorso tho decroos below and diamias tho guit 
with costs.—Mad. IT. C, Rop, Vol. 1, p- 228, 


Cateurra, IL, C. A—Zhe Lath of February 1805, 


Present: 
The Hon'ble G, Loch and W. 8, Soton Karr, Judges, 
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@ 
Bevove Coomanet Dunuu, (Plaintift) Appollant, 
VOFBUT 
Purvwan Govan Saren, and othors (Dofoutanis) Respandante. 


Marefod daughters mo not oxoluded from succorsion by either Une Diya Uhdga or the 


Miltkehard. e 


Tho plaintiff, as tho logal heir of tho doconyadt Gobind Singh, 
sues to recovor possession of hor fathor's aucostral property. Sho 
allogos that hor fathor, Purdhan Gobind, having inhorited the pro~ 
perty, died in 29th of September 1881, (Léth Asin 1248 3, 8.) 
leaving as hoits his two widows, Shook Koommy, mothor of the 
plaintiff, and Soogun Koomary, and his danghtor, tho plaintiff, and 
her two sons, Gopal and Dul-gobind ; that her mother acceded bo 
the property under tho law of inhoitanes omrent in Tongals bub 
owing to hor dislike to hor daughtor, tho plaintill, and hor childron, 
sho made over Lho property Lo Monco-nath Subeo, a distant relation 
of the family, from whom sho racoivod a paymont of malthanak 
and continuod in possossion till her doath on tho Gist of Muy 1852; 
that under tho law of the Ddya-bhéga, by which sucgosgion in tho 
fomily is govornod, tho plaintiff is ontillod as tho nonreat lognl hoir 
4o suecesd to tho proporty of hor mothar; that sho is provontedl 
from taking poasoasion by tho defondant Purdhan Copal Suheo, som 
of Monee-nath Sahoo, and sho, thorofore, brings this wetion to obtain 
possoasion with mean profils, 

‘<The cago was again hoard by tho present Deputy Conunissianor 
or Colloctor on tho 17th of Soptomber (868, and ha dismissal the 
swib'for the following rousons: that the funily is governed by the 
Mitéksharé Jaw ; and, undor it, a manicd daughlor cannat aucceat 
to hor fathor’s proporty. Jurthor, thal tho plaintiff, in another 
suit, brought by the Rajah of Chota Nagporo for tho rexuuption 
of those lands, waved hor vight to tho property in favor of her 
son, Gopal Singh, and, thorofore, sho is stopped from muling the 
prosont claim, 

Wo do not conour in tho roasons assigned hy the dudys below 
for dismissing tho suit, though wo avo satisfied thing his ode af 
dismissal is tho proper order bo bo pasaod, but on other prone 
than thoso given ‘by tho Lower Uourt, Whether succession he yuy 


. 
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orned by tho law of Bongal (tho Daya-bhdga,) ox hy that of Bonarog 
(the Mitdksha), marriod daughtora aro not exeluded from mucoands 
‘ing by oither of those Inws, By tho Jaw of Bongal, tho wanerriod 
daughtor is the fiat ontitled to inhorit; if there bo no maidon 
daughter, thon the daughtor who lag, and the daughtor who ig 
likely to have, malo issno, aro togather onlilledy to tho auccension, 
daughters who are barron or widows without malo iano, or mothera 
‘of daughters only, can, under no circumstances, inhorit. By tho 
law of Bonaros, preferenco is givon to tho maidon daughtor; failing 
her, the succession devolvos on the married daughtoia who aro in+ 
digent, to the exclusion of woalthy daughtors who succeod in default 
of indigent daughters. But no preforenco ie given toa daugltor 
‘who has, or ig likely to havo, male issue, over a daughtor who is 
‘Darren, or a childloss widow, It is evidont, thoroforo, that tho Judgo 

was wrong in supposing that a married daughtor could nat auccood., 
The second roason assigned by the Judgo is also incorrect, for 
any thing that plaintiff may havo said in a polition filod in anothor 
case, to the effect of her being guardian of hor son who is ontitled 
to succeed, can be no estoppel to any right that slo may havo to the 
ploperty as against a third party holding advorso poxsoasion, tho 
more so when such statement has beon renderod nugatory by a do« 
cision of the Sudder Court, which doolared tho son incapable of 
bringing on action during tho lifo-timo of his mothor and grand. 
mothér, The plaintiff socks to rocovor possoasion attor the opposite 

. party have been in undisputod possossion for moro than thirty yoara, 
Now, this statement shows unmistakeably that succoasion to 
this proporly did not follow the Law of Inhoritanco current in 
Bengal as laid down in the Déya-bhdga, but vathor that there waa a 
family custom by which the eldest sons auccoaded to tho exclusion 
of the others as averrod by tho defendant. ‘hon it is alleged by 
the plaintiff that her mothor was in possession of tho proporty ; but 
she has given no proof whatovor of such possossion,—-and ovon if 
her mother had, as sho declares, takon stops 10 doprive hor of tho 
inheritance, yet the othor widow of Gobind Sahoo wag nob likely to 
give up her rights to the proporty, and yot we hoor nothing of hor 
possession and enjoyment, Again, ib is not probable that, if tho 
widow of the deceased Gobind had been entitled {o rotain possonsion 
during her life-time, she would have waiyed her rights in favor of 
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a distant relative to the injury of hor own childron, for tho Court 
can find no proof of tho ill-will snid to havo oxisled botwoon tho 
mothor and daughtor; nor do wo think it ab all bkoly that, had the 
plaintif’s mother suecooded to actual pospession, sho would have 
been deprived of it by the Governor Gonoral’s Agontin 1803. On 
the wholo, thorefore, wo think that plaintiff has entirely failed to 
mako out lier caso, Tor own adinissions provo that the coureo of 
inheritance is not governed by tho law current in Bongal, and in 
support of her other allegation sho has not givon a shadow of proof 
We dismiss the appeal with all costs and intoreat thereon from the 
date of decision to dato of realization—S. W. lt. Vol. IL, p. 176, 


Though marriedfand a widow, tho daughtor succeeds on tho 
death of hor divided fatlor’s widow.—Soobu Moudelly, v. duchalay 
Ammoy.—Mad, 8, R,, for 1854, p. (68, And this, oven auch widow 
be not her mothor—R. A. 8, 140-69, Vide Norton's Leading 
Cases Part II, p. 612. 


Undor tho Milékshard law, a daughtor can inherit a soparatod 
sharo; whero tho proporty is hold jointly, tho widow or daughter 
cannot succeed, but are only entitled to maintonanco.-Mooladah 
Debia, v. Ragmotes Debia—S, W. KR. Vol. XIL, p. 458, 


# Under tho Hind law, tho daughtor of « doveared mombor of o 
family to whom a soparato proporty was awarded for maintenance, 
is a suporioy hair to a brother’s grandsou.—Chowdhey Murree-her 
Pershad Dass Puhraj, v. Gokoolanund Dasa Mihu-putlirmmnett, Wi 


R, Vol. XVII, 0, 2, p, 129, 


Under tho Windt law, whore proporty is proved to ho a Ropa~ 
‘yato and divided property, tho daughtors and daughter's son pro the 
Jogal heirs ontitlod to it, and not more romoto relations to tho du- 
consed.+Burvigar Singh and others v. Mussummat Iunsco mul 
others.—Agra H, 0, Rop, Vol. II, a a p. 100, 


Held that, botwoon two married daughtor, Uho oireumalanea 
of having o son is no qualification on this sido of Indin, giving the 
married daughtor having a son a prior claim to inheritance of hor 
parents’ proporty over the marriod daughtor not having a son; such 
priority of olaim depending on the sovorul daughter being reapace 
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tivoly endowed (se-dhan) ox uncndowed (nirdhan), tho unendowod d 
daughtor having the proferonce. 


Somblo—a daughter who bocomos ineurably blind in hor infancy 
has no right to inhoritance, bub only to maintonanca—Baku-bdi 
widow of Ram Déss Vrij Bullub Ddse Appollant v. Muncha-bdé 
wile of Moti-l4l Ran»Déss Rospondont,-Bom, IL, ©. Rop. Vol. If, 
page 5. 


On this side of India, having malo issue docs nol delormine tho 
right to inherit, Comparative poverty is tho only oritorion for aoutls 
ing the claims of daughtors to thoir fathor’s cslalo, A nindhan 
(unendowed) daughter has preference ovor a sa-dhan (doworad ) 
daughter—Poli widow Appellant v. Nurotum Bapit aud Ldld Keshav, 
«Miat Respondents, —Bom, H, ©. Rep. Vol, Vi, p. 183. 


ftar® 
Seo Nund Koonwur v. Toolee Singh and Allad SinghemSol. 


$. D, A. Rep. Vol. I, p, 880. ante p. 227, 


Cancurra, I, 0. A.—Vhe 12th of May (874, 


Present ; 
, » The Hon’blo J. B, Phoar and G. G. Morris Judges, 


4 pee 
Dowur Koosr, (Plaintil,) Appellant versus Burwa Devo Sunoy, 
and another (two of tho Dofondants) Rospondonts, 


Under tho Mitdkshad, ag woll na under the law of tho Bongul Svbool, tho unmarried 
daughter takes the whole of the propeity in poforenco to hor mactod altoras but 
* under the Mitdkaharé she only taken in priortiy of thom, and nob to tho ultinaty ox K 
clusion of their right to inherit from thot fothor, On hov donth {6 yoor nowording to 
the ordinary rules to the noxt am viving hoiv of tho laatLull lnkor of Lho Tyoperly. 


Pheaw F-—In this case ono Tusoda Kooor, doughtor of Brij Beha. 
zee Laul, upon the death of hor mother took the proporty which is 
tho subject of suit, and which had bolongod to her fathor, Brij 
Beharee Laul, deceased, in preferenco to her sister Dowlut Kooor 
the reason for her, being preferred to her sister in this respoot boing 
that she was then unmarried, whereas Dowlut Kooer was marrigd: 
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Tysoda Kooer, after thus obtaining the properly, mavviol, sud 
it is alloged in this suit that she has a son, ono Jankoo Poraad, who 
is still living, Jusoda Kooor horsolf haa Iatoly diod, and Dowlut 
Kooor, her sistor, who survives hor, now makes claim to tho propor 
ty in succession to hor, And the question is whothor Jusola Rooor 
took tho proporty on tho death of hoy mother for an absolute ostato, 
or whethor sho took it only for tho agtalo of tho fomalo hoir of hor 
father Brij Beharco Laul, 

Tho right of tho daughtors undor Miliksharé Lnw to inhorit 
tho property of their fathor in default of malo hoirs and in dofault 
of his widow rosts on tho provisions of Section 2, Chaptor EH, of 
tho Mitakshard, 

Thero appoars in this Section to bo no restriction upon tho right 
of inheritanco or limitation in tho natwro of tho tonure hy which 
the daughtor holds hor father’s property when sho thus auceceds to 
its but a6 tho samo time neithor is thore ia tho Mitdkeltard any 
expressed restriction or limitation in this rospoct as to tho right of 
the widow in tho proporty which sho takos upon her husband's da- 
conse, In both casos alike the Mitdkshad ig vory concigo, and 
morely says that tho widow or daughtor, as tho caso may ho, in do- 
foult of male heirs talcos the proporty, Novortholoss tho Courta of 
this country and tho Privy Council havo unquestionably docided « 
Yimitation of right in tho mothor's engo. In the cago which is re« 
ported in the VIIL Mooro’s Indian Appeals, p, 651%, tho Privy 
Council makos tho restriction of widow's right dopand upon general 
considerations which aro just as applicable to the caso of the 
daughtox as to tho onso of tho widow; in other words, which aro 
common to tho circumstances of all femalo mombura of tho joint 
Hind@ family. Tho restriction or limitation upon the widow'y right 
is two-fold, namoly, in rogard to tho power of alionation, nud nlxo 
in regard to tho persons who succood to tho proporly upon her doath. 
And wo should bo bound upon tho authority of tha easo followed hy 
tho Privy Council ilsolf again in tho cago in LL Mooro’s Dalian 
Appeals p. 172,f to hold that notwithstanding tho ablaence of an 
express onactmont upon this point, so Lo speak in Section 2 of 
Chaptor IZ, of tho Mitékshard, still tho samo limitation in the 
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power of alionation, and tho samo rostriotion with rogard to tho per- 
sons who succecd, oxist in Uho caso of a daughtor agin tho caso of 0 
widow, 

But wo have furthor the opinion of Sir William Mnonaghton, 
page 21 of Hindd Low, who says i—In default of tho widow, the 
daughter inherits, but neither is herintorest absolute.” In Strango’s 
Hindt Law, p. 188, tho same doctrino is laid down, And the lato 
Chief Justice Sir Barnos Peacock, in tho caso which is roportod in, 
IX Weekly Reporter, p. 509, oxprossly stated thal the samo yostrio- 
tions and peculiarities which attach to the widow's rights in hoy 
liusband’s property, also attach to tho rights of iho daughior and 
other female heirs, It is truo that undor Para 8, Scelion 2, Chaptor 
‘IT of the Mitakshard, the unmarried takes solely whon thero is a 


* Competition between an unmarried daughter and marriod daughter, 


And in the doctrine of tho Bengal School, which has beon ovolved 
from Chapter XI, Section 2, para 80 of tho Ddya-bhéga, the vight 
of the unmarried daughter, who thus takes in proforonco to hor 
married sisters, is held to resemblo an absoluto right in this respect, 
namely, that if she dies leaving a son and sistois, tho property gogs 
to her son and not to her sisters,* But tho reagon for this spacial 
coursd of descent in that case is to bo found in special words in tho 
paragraph 80, Section 2 of Chaplor IT of tho Ddya-bhdga itvoll— 
words which are introduced by tho Commontator, and whieh aro not 
to be found in tho Mitikshara, nor any words equivalent to thom, 
These words are simply paronthotical ; and howover good a founda 
tion they may afford for tho doctrine of tho Bongal School, they do 
not give any reasons for modifying or affecting Lhe provisions of tha 
Mitéksharé in those districts whoro tho Dfya-bhaga is not tho gf0~ 

*verning text book, And Macnaghton, after the passage which has just 
been referred to, goes on to say :—~* According to tho doctrine of tho 
Bengal School, the unmarried daughtor is first ontitled to tho sue 
cession.” (And that is so also under tho Mitakshart;)—* If thoro 
be no maiden daughter, then the daughtor who has, and the 
daughter who is likely to have, malo issue, a‘o togothor ontitlod to 
the succession,” and so on, 





* This is not according to the Ddya-bhdga, b ‘ 
ten Vide Pyaveatha Davpana (Za in, hy 1003008 to Sulkelabnn and Maonngl 
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Cae, 1.7 DAUOIITER'S SUCCESSION, 40, 419. 


And in page 24, ho says>—Tf ono of soveral daughtora who had, 


ag maidons, succceded to thoir father’s proporty, dia leaving sone, 
aud sistors, or sisters’ sons, thon according ta tho law of Bangal, the 
song alone take the share to which thoir mothor was onlillad, to tho 
exclusion of tho sisters and sisters’ sons.” Aftorwards ho adda r— 
“hig distinetion doos nol soom to provail any whore but in Bengal.* 


_ A dosision of the Bombay Digh Court, was rolied upon by tho 
lower Appollato Court, but it has already been held by this Court 
that that docision docs not correctly oxpress tho law in regard to the 
Gaughier’s succession to their fathor’a property aa it obtains in this 
country,—Soe 20, W. R, p, 102, 


On the whole wo have no doubt that although under the 
Mitékshart law, as well as under the law of tha Bengal Sehool, tho 
unmarried daughtlor takes tho wholo of tho property in preference 
to hor marricd sisters, if thore bo any, sul, under tho Mitdkalad, 
sho only talkos in priority of thom and not Lo the ullimato exclusion 
of thoir right to inhorit from thoir father, Upon hor death, we 
think, that tho properly, must go according to tho ordinary rule 
which govorns tho doscont of property on tho doccaso of tho fomala 
hoir; that is, it goes to the noxt surviving hoir of tho last fall takor 
of the proporty. Jn tho prosent caso it must go to tho nenvost hoir 
of Jusoda Kooor’s fathor, that is hor sislor Dowlut Kooor, 


In this viow wo aro of opinion that tho dacinion of tho Lnwor 
Appollato Court is wrong in law and that the plaintit is antitled 
to a decroo, and, thorefore, the deoroo of tho Lowar Appolluty Comet 
must be reversed, and the deoroo of tho first Court allirmed with canta 
in this Gourt and in tho Court below—S, W, R. Yok XXL, p. Sh 


* Nob algo dn Bongal, Vide Vyuvaathé Darpaue, paged, 1002, 100d, 
$1 Bombay 1. O, oo J 180, port p, dav. 
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“Bomnay, Surren Counr.—Lhe 8th of November, 1859, : 


Pray-stvan Dass ‘Tons DAss and Jod-MonuN Dass 
Taswa Dass, Plaintifls, 
voreua 
Devevvar Bat widow of Ram Dass Wera Criann, docansad, Brads 
. van Dass Purstoram Dass, Goxan Naw Savax Naru, and 
“Nana Bar, Parpnu Dass, (oxcoutors of bho leat will and 
: testament of Porsuoram Dass Uma Oianp, doconsed), and, 
: Anriurn Jasus Lewis, Advocate genoral of Bombay, Dofondanta, 


a 


a 


A Hind4, on inhabitant of Bombay, entitled to soparate movable and immovable pro» 

perty, digs without male iesuo, loaving a widow, four daughtos, 6 brvthor, ant the 

© snale dasue of other deconsed brothors, Tho widow ia ontitlod to tho movable yro« 

y# perty absolutely, and to the immovable property for lif. Bubjool tothe widow's 

ye Interest, the immovable proporty descanils to tho daughtors. absolutely in proferonoo 
to the brother, and tho issue of the decoqsod brothers, 


* One Hira Chand Lakshmi Chand diod in the Christian 
year 1819, leaving four sons, Ram Dass, Purshotam Dass, ‘lulsi Dass 
and Jumna Dass. Tulsi Dass died intostate, in 1880, loaving one ! 
son, the plaintiff Pran-jivan Dass Tulsi Dass, Jumna Dass diod ins 
testate in 1832, leaving one son tho plaintiff Jog-mohun Dasa, J umnw 
Dass. Ram Dass died in 1846, leaving a widow tho dofondant Doy = - 
kuvar Bai, and four daughtors who woro all mariod, but no malo, 
issue, In his life-timo Ram Dasa had oxoouted a Guarati Will, 
which contained tho following rosiduary gifls rAnd whatever 
surplus of my funds thero may remain, the samo is to bo oxpondod 
for obaritable purposos in my name, with tho congont or advioo of 
my wife, and my brother Purshotam Dass,” 
‘The plaintiffs filed theix bill against tho dofendants, and amongat 
‘Gther things prayed that tho rosiduary bequost in tho Will of Ram 
Dass might be declared void and inoporative, as boing so vaguely 
expressed a8 to be incapable of being carried into offvct, and that 
it might be declared that plaintiffs, as co-heirs with Purshotam Dass, 
of Hira Chand and also of Ram Doss, and as mombors of a joint 
‘undivided family became ontitled upon tho doooago of Ram Dass, 
to one-third part each of his residuary estate, 
‘The evidence taken at tho hearing was considorad by tho Oourl 
to show that Ram Dass had aoparate property, movable and immov« 


ee 


sie 
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ablo, in roapoct to wlilch his Will, and tho realduary bequosb thoro» 
in contained could operate; and two quostions aroxo with rogard 
to residuary boquest, L—Was tho samo a valid boquost to charity, 
having regard to the vaguenoss and gonorality of Gusrali word for 
charity, ote. “Dharm,” usod in tho Will? and IL—~IE tho boquest 
was void to whom did tho vesiduary property of Ram Daas, tho 
subject of such bequost, deacond ? ‘ho decision of the Court with 
rospect to the first point was that tho boquest was void, and that 
the residuo was undisposod of, ‘Tho judgmont of tho Court on 
thie second point was dolivored on tho above day by Sausso O, J. 
and was in substanco as follows i 

The testator loft a widow and daughtors, and wo mush consider 
first what estate the widow took, the husband dying loaying soparnto 
property, I havo felt considorablo diMoully in coming to any do- 
cision, tho schools boing so conflicting, and it is dificult to follow 
tho reports of the Addiwt, Tho books of chiof authority in this 
part of India aro throes Manu, the Mditékekard, and the Vyavahdra 
Maytkha, Myr, Colebrooke in a lottor, fot out in tho Appondix to 
Strango's Tind4 law,* speaks of tho Maytkha aa boing in the woat of 
Indio, and partioularly among the Mohrattas, tho gronteat authority 
‘after the Mittksharé, Mr, Borradaile, in hia roports algo, aponka 
of those as being tho threo books gonorally roforrod to in this part 
of tho country, T had onquirios mado of tho shdstote horo and at 
Poona, and was informod that these throo hooky havo boon oxtaby 
lished by usngo os authoritios in this part of India, and for tho lust 
eighty years havo boon roforred to as auch upon tho law of inhori+ 
tance in this prosidanoy. 

On this sido of India, a difforont rulo ia considorad to provai), 
and itis based on tho authority of tho too books T havo moutionad, 
In Strangot it is stated that tho rosbriotions thoro montioned on tho 
disposing powor of a widow ovor proporly inhoritod from hor husband, 
soem to concern laud only, whorons with rogard to movabloa aho 
has a groator latitude. Mo cilos Bougal Reports of tha your LL, 
and two Borrndaile’s Bombay Reports p, 428, I have referred to tho 
latter, but it doce not appear to xupport tho statement, In Stovl’a 
* Summary of Law and Cuatoms of Uind& Cnstes in Dalian,” 
piblished by authority of tho Bombay Govornmont in 1887, it be dni’ 
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down that tho widow of a soparated brother dying without mato 
issue succeeds by inhotitauco to tho whole of his shato of tho 
family property and acquisitions, but Lat eho has no right to alionate 
{thmoyable property without the consent of all tho malo hoira,* and 
subsequently, “females, however, possess a lifo-intorost only in 
immovable inherited properly and cannot, thorofora, alionate ib 
without the consent of tho next male hes} Ho also statos that in 
Khandosh and Satéré the widow is heiress to tho luaband’s porsonal 
 gnoperty, but holds the roal proparty for lifo, and without powar of 
aledation. In the Mitékshad} it is laid down as a soltlod rule that 
a wedded wife, being chaste, takes tho whole ostale of a man who, i 
“ being separated from his co-hotrs, and not re-united with thom dios 
leaving no male issue, In the Maytilkhag tho law is laid down vory 
,iouch the same way. Fiom thoso authorities it would appoar Uat 
‘aiimidow takes an absolute intorost in hor husband's ostato; but in f 
answer to my question the Shdstrés statod that a9 lo tho immovablo 
property she is limited to the uso of it for lifo, but sho has powor ‘ 
over the whole estate for proper purposes, provided sho oxhauat tho 
movable before resorting to the immovablo property, the Intter boing ‘ 
an object of cme to tho Mindi law, with a viow lo proservo it for 
the heiis, The schools and the casos mo conflicting, but T find that 


rs aS. 





over the movable the widow has, according to somo cases, & powor of a 
disposal, but that this power is doniod in rompaat to tho immovable, + “i 
Jo Madhas it was said that « widow may givo away porgonal propor ’ 


ty during her lifo, but cannot will it, 

*Onithe whole, I think the apinit and practice of Itind& law, ag 

* recognised in Western India, will bo Lost constiuod by treating the 
widow as having uncontroled powor over the movablo oatato, but ns 
having nothing more than a lifs-uso in tho immovablo state, ‘The 
wide has according to the ee books © numbor of duties thrown 
upon her in respect to tho node of spending money sho may havo 
inherited, but these dutios aro of such o charactor, that it would be 

_Dppossible for the Comb to enforco tho porformance of thom. 
have, therfore, come to the conclusion that in regard to immovable 
property her estate is in the nataro of that of a tonant for lif, 








* Para 25, p. 42 + Pan. 72, p. 00, “" 


+ Chap, IT, Scot, 1, para, 39, § Chap, LY, Soot, 8, paras, 1 and 2 
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» Pho widow, thon, not having an ‘Abaolute ostiite in, the immovable 
proporty, it yomaing to dolormino who aro entitled to the absolute 
intercat subject to tho ostalo taken by hor, Tn this caso (hore aye 
daughters, Now, accoiding to all tho uuthorities, tho daughters 
take noxt after the widow. What, thon, is the mbure of the alate 
thoy take P Lore, again, thro aro difleronces of opinion, bnb donl- 
ing wilh the quostion according to tho theo books 1 have montion« 
od, ib appears to mo that the daughtors tuko an absolute estate, Wa, 
find quoted in the Maythhe,* a passage fom dlanw: “Tho son of a 
+, man ig oyon as himself, and the daughtor is equal to tho son; how 
thon can any olher inhorit his popeity, bul a duuglter, who is as 
ig wero himself? With reference to this point, alya, | consulted the 
Shdstrts both hero and at Pund, and ingtied whether deughtua 
could alicnato any, and what, portion of Lhe property iulevited fone 
a fathor who died sopate, ‘Nhe anawer was Uneb daaghteaa sy abe 
taining propo ty could alionato it al (hoiy will wud plename, and in 
this the Shdstrts of both places agioed, both alav refeuing to the 
above toxt in tho Mayitiihe as their authority for Uiat position On 
roviowing all accessible authoritics, I have como to tho concluaion 
that daughters tako tho immovablo property absolutely fiom theit 
fathor aftoy thoir mothor’s death, I therefore hold that tha plain« 
‘ iffe havo no locus stendé to maintain this suil, he bill mut be 
+ dismissed with costs as against Dov-kuvar-bdi and tho Advoenty 
General, As to tho other parties, though nominally defendants, 
they ato virtually plaintiffy, aud have been acting in concent with 
them, as to them T think tho bill should bo dismissed without coataf 
Bom, LC, Rop. Vol. 1, p, 180. 


fe eereenenceteatetornano ao ownee 
* Chap, TV, Seat, 8 para, 10, 


4 With rospoot to tho aboyo dootsion tha Tigh Cont of Ynnbay, fs the dpebetes 
of Jamiyatiam a Bat Jumue (soo post) las obser vudl tt follewa oft ny ate 
giz, tho natura of tha cstato which Uo wilow of a mparatedl Wind taker on Iain 
oath in his immovable popoty, wo hove alendy Inthiated that it ght, ie vhla 
Gomt, to bo considered os definltively cabiblinhetl, Ib wan dn ettoet aetth st hy on 
elaborate dooision of tho porent Chiof Jushios pononnsed on the Joby Suprenn Caer, 
Aftor an oxhaustivo roferonce Lo all tho nccowmible yrintest nnthenitten, ated tar tonsauttiae 
tion of many loanod Shas ten oclon woll Lawwi on ts adker ble ef thes Cossat pat 
Devduvar-ddi'a ongo, and which has ginao Woon adtin In the Vilyy Band, ay a 
caso dooidod thoro in tho omly pait of thy promot year, Phat des inien woe that on 
this sido of India, tho widow of s Hoparated [Buds talon only adits ate ja tue erparate 
mmovablo property of her depsanc huaband ‘Che notion Chat a coneliigg to theo Alitdhs 
shard auch property forma pal of the widow's aff ddan, ined arma t, Hes tan rey gleaedy 
to her heha, nob to hor husband's, waa fomedod on te pave of Shy bss Strange 
(Chap. X, on widowhood IIL Le, pp, 248) whilel wi ttle Ino on A tibstaken Iptereuce 
bo tho Mildlsuhart'm= Vite Nowlon's Loading Cason, Barb 1, py. BY, 
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« Partially opposed to the above decision ava the following aaaca i 
“a Canourra, 8, D. A—Zhe 8rd of Fobruciy, 1829. 


* wrogsinemae Gyan Koonwon, and Joya Koonwon, Appellants, | 


VOVBUS . 
Dooxnon Sinan, ond Deer Durr, Rospondonta, Oy 
By the Iinda law 9 daughter has no powor to alfonnto ancoatral proporty to the dotrie 
| mout of the athor heirs of her fothor, 
it . 


| This suit was brought by the vespondonts; for possosdion " of 

two-thirds of sixteen mehals in Porgunnah ‘lilowah, villah Behar, 
i Gyan Koonwur had obtained possession of tha wholo ostato of 
het father, Kehur Singh, undor a decreo of tho Suddor Dewanny, 
dated the 6th of October 1814* Tho plaintiffs assorted, that, on 
dhe Gth of November 1816, she executed a deed of partition of tho 
‘vhole estate amongst her threo daughtors, Nunna Koonwur, Doo 
Moorut and Oomed Koonwur, or thoir then oxisting hoirs, and uny 
der this deed they jointly claimed one share in right of thoir mother 
Deo Moorut; and Dookhun Singh a socond shavo, as tho adopted 
gon of Nunna Koonwur, Gyan Koonwur, on tho other hand, 
denied that she had ever executed such a dood, but on tho contrary 
pleaded, that she had proviously, in Octobor 1815, bestowod the 

. whole estate in gift on Joya Koonwur, tho widow of hor deaonsed 
i6n, (Che legality of this deed of gift was donied by tho dofond- 
ante.t The Judge of the Provincial Court, Mr. J, B, Elliot, ro» 


ferred the point of law to the Pundita of tho Provincial and the - 


City Courts of Patna, Thoy declared that Gyan Koonwur was 
* incompetent to alienate, by gift, tho ancostral property sho hold, 
whilst there wore heirs and claimants to the estate living, On this 


opinion Mr, Elliot passed a decree sotting asido tho gift of Gyan ,. 


Koonwur to Joya Koonwur; but as ho gave no ovedit to the deod 
of partition, on which the plaintiffs’ claim was founded, ho also dia« 
missed their suit, leaving the estate in Gyan Koonwur's possoasion. 
From this decision Gyan Koonwur and Joya Koouwur profarrod 
an appeal to the Sudder Dewanny Adawlut. ‘They pleaded ag the 
grounds of their appeal, that it had been ruled in the very decree 
by which Gyan Koonwur gained possession of tho state, that the 
daughter’s son had no right of inheritance, during the lifo of the 


# See ante, p. 227, >t Slo, in orig, : 
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Agughtor ; ae thorbtor pee Soca eile lagi ligir; and 

that, as hot only Hoit mado no objoobion to, tho gift, it was unjust 

to sot aside that gift on tho ve of tho rospondonls, who Ware 

not hoits, 

, On the 19th of April eer tho easo camo bofure the Third 

Judgo (C. ‘t, Sealy). Ho vofoired the proceadinga to the Lind 4 4 
8 


ae 


Ee 


law officors of the Gourt aud called on thom to declare, according bo 


5 ho Matthila and Wostern Schools of law, whotha Gyan Koonwur 


iy yas compotont to bostow tho os(ato in gift on Jaya Koonwar; and 


» GP not, who wag ontitled to tho ostato on hor docongo, ‘Choir reply ud 
. " ywas to the following offoct:—“ When a person dios, leaving no malo 
issue, the widow who succoeds to his estate has no right Lo alionnte y 


any part of it, except for yoligious pin poses ; and, therefore, the 
daughtor, whoso right of inherilanco is weuleur, (heb is, who only 
succoods on fuiluro of the widow, w fordioné can lava no auch rights 
Now, it appears from the decreo of tha Suddor Dowauny Adawlut, 
‘ated tho Oth of October 1814, that the proporty iu queation is 
ancestral, and not Gyan Koonwur's poouliar proporty (Slrtadliwa, oy 
and also it sooms from the doed of gift that euch gift waa nok made, 
for religious purposes, According, theroforo, to the Jaw, aa quevadi 
dit the Matthila aud tho Weat, tho dood is iuvatid. Suoh.boing tho 
* bags tho proporty will go, afler her death, to tho nearost hdir of 
hey fathor, Kehur Singh, thon living, or, ag in the ensa of tha 
: widow, tho proporly gooa, on hor deccaso, nob to hor hin, hub to 
, the nearest heir of tho hushaud, who may bo thon living; sa the 
: * gamo rule is to bo obsorvad a Jortiort ax vogards the daughter, Now, 
y aooording lo the Maithilw School, there is no dexcondant of Kolur 
a Singh, who can inhetil from him, and, thoreforsg, on Gyan Koonww's 
De death, the estate will go to the doseondant of his fabher, or grand- 
+ fathor, or other ancoalor, who may ho hia noarosl supinda Accard- 
ing, howovor, lo tho Wealorn School, ‘looleo Singh, the aim of 
Kehux Singh’s (another) daughtor, will sueceod to Ubu whole watate 
on the doath of Gyan Koonwar, should ho atrvive her, ‘This dite 
foronco arises from tho Westorn School considering the daughtura 
gon to be an heir, who is not ackuowledgud as such in Afithile.® 
Chis Vyavasthé is agroonble to the Vinidechintimani, Vieibe- 
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é vatndkara, and Vivéda-chandra, and other authorities recognised 
geen Maithtla, and to tho Miidhshard, Vir milrodoya, Vyavahdramid= 
‘* idhaue, Vycvahdra Mayékha, ond other authorities rocognizod in 


a tho West,” @ 





24 1 Makdbhdvata,— Vor womon, tho horitago of thoir husband is 
“ spronounced applicable to use, Let not womon on any account make 
a “paste of their husband’s woalth,” 
by Tho Vivdda-chintémant oxplains “ waste” to mean gift or aalo 
fo, at pleasure, 
AykVtr-mitrodoya: >— The powor of a daughter over aucoatral 
Fonety | Sy ngt such ag that sho should alionate it at pleasure.” 
ii ELho toxtof Katydyana quoted in the Ralndkara, Vor-mitro 
[ds a other treatises :— “Let the childless widow preserving 
ie dud bed of her lod, and abidiug with her yenorablg pros 
bnjoy with moderation the proporty until bor death, After 
i bait let the heiis take it.” + ad 
Vivdda-chintémant :— First his own son, then lig son’s acin, xf, 
{ 







then his son’s giandson, then his chaste wifo, daughter, mothor, 
father, brother, hnothei’s son, and the nearest sapinda, cach claims 
the inheritance on falmo of tho proceding.” 
te , Afétdhsharé :—* On foiluro of the daughtor, hor son clains ay :: 
lS ihaxt.” 
ik Viy-nvitrodoya :—"' On failuro of tho daughter, hor gon (in- 


ni 








is - e 
o ug appearing that tho gift by Gyan Koonwur was invalid, 


NM Seal fi pn the Bth of May 1828, affirmed tho decico of tho Lower 


2 Gout, ay far a8 regardod the litigated proporty ; but asho made their * 
ee? own costs, in both Comts, payable by each party, tho opinion of ano»  * 
oe ther Judge on this point was necessa y, and tho caso was accordingly , * 


Senet before tho fifth Judge (R, IL. Rattay), In tho moan timo, > 
‘Gyan Koonwur diod ; and on the 22ud of May, proclamation being / 
made for hor heits, only hér daughter Oomod Koonyur, appeared to * 
claim thé propaity. On the Sid of Fobruary 1829, tho onso came ’ %, 
on finally before Mr. Ratthiay. Io coincided in opinion with My, 
Bealy, and, accordingly, mado thoir own costs, m both Courla, payable 
by the parties Lospoctivoly, Oomed Koonwur to discbmgo the costa 
due by Gyan Koonwur, “Possession of tho ostate was not avardod 
toa my one by the Qo but gioy. prison who gongidgrod he had & 
Can 
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Onrale; ft] i i 
Lillo to it, woa loft ab borty to profor his daim in the Civil Court, i 
according to tho Regulations Sol, 8. D, A. Rop. Vol. IV, p. 980 £ 


(New Ed, p. 420). ‘ “4 





Cancuwra, IL C, A—Zhe 28h of May L879, "a 


Prosont: 6 
The ILon’ble J. B, Phoar, aud W. Aiuslio, Judges, uh 


Dro Persad (Plaintiff,) Appellant, verses Lusuo Roy (ona of tho 4 
Defendants,) Respondent, 


Whoro the daughtor takes hor father's property on Ce deute of the widew in default 
of n don, sho takes the inheritance with ov qnalitiod power at regard allunatin, tte 
yospeol of whieh sho is in no butter situation than the widow. On the death of 
auch dauglitor, tho hoir of the fucker aucaoods aa Ais holr, and nob am Aoi liete, 


® 





3 
Phear J—It appoars to us that thore is no doubt now’ on ci, 
sido of India that, in auch a cago as thia, whore tho daughter tales ' 
hor fathoy’s property upon the daath of tho widow in default of a aon, 
he takes tho inhoutanco with a qualified powor as regards stionn« 
tion, Sho is in rospoot of alionation in no botlar sitvation tha the 
widow, and any alionation which may be mado by her ix lidhle to be 
called in quostion by tho hoir of hor father, who will lake the ine 
horitanco at hor déath in default of a valid alionation, Whntever 
tay ba tho stato of tho authoritios in tho Bombay Prosidency (at 
for instance acaso cited on tho part of the 1vspontont), here, wo 
think, there is no doubt that on tho doath of tho danghtor who haa 
taken the property, it is the hoir of hor futher (the ancestor) whe 
succeeds, and who takes it as tho hoir of tho ancestor, aul nob as 
hor hoir, It ig nob necossary to ouquiio whothar tho plaintiff was 
in oxislonee or not at tho timo whon the alicnation waa cfluetad, bo- 


cause wo think thetat no timo during the daughter's life, had whe i 
an absolute unqualified power of alionating tho propeity, With 
theso views wo think tho decision of tho Lowor Appellate Court 
rhust be rovorsed, and tho caso xonk back to that Comt for retalal 
on tho morits—8, W. R, Vol, XX, p. 102, 
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Bonmay, TL C—Zhe 18h of June, 1808; 


NAvAr-ram ArMA-naM, Appollant, » 
: voreUs 
OND-KIsKOs, SUIV-NARAYAN, Rospons n 












0. tho Hind law of Inhoritanoo as shila fin 
ovablo property inherited. by « married woman from hor father, whethor orn 
tly. outitled to tho ngme of airbdhwn, dordonds on hor doath to hor own 
not to hor father's asoondants, , 
90 jesgonding on. martiod woman from hor fathor olasuos na sirisctiaun, a 


‘hard’ by Arnould Acting C, J, Forbes, ond 
the: factsiof the’ case are sufficiontly disclosed in-the 
mént-of: tho Court, delivered by Forbes, J = 
joied-tamn, a person of tho Surati Shrimatt Bralim 
leaving « widow, a son named Navo-shunkar, and, 
named. Lalita. Naro-shunkar died in his mother’s life-tiin 
Lalita survived both hor mother and his brother, Lalita mar 
. Nund-kishor, and had by him two daughtors, ono of whom name 
BRuksh-mani, survived her, Naval-ram, the plaintiff in this action, 
# the judgment-oreditor of Huri-shunkay, the husband of Rukali« # 
ani sand Nurotam, the defendant, is tho brothor of Lalita’s lus. - 
und-kishor, Naval-ram sues to. obtain a declaration of 
ela to a heaps in’ the, oy of olugl and suite 
















@ possession of the defendant Nurotam, 
The important text of Manw on tho subject of a woman's ate: 
dhun or peculiar property is the 9th shloka of tho nintl: Chaptor i 
What was given before the nuptial fire, what was given on 
bridal procession, what was given in tokon of love, and ‘what 
ived from a brother, a mother ora fathor, aro cousidordd: 
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brothor ; ay that which was presonted (to the bride) by: the Bie 

nal uncles, and tho rost (aa paternal uncles, maternal aunts Say 

at the time of the wedding, before tho nuptial fire, ond gift’ on 
“fodorid maviiage, or gratuity on acconnt of auporsesaion, ag will be 









siljgoquontly oxplained, and also property which she may have a 
quired’ hy inheritance, purchase, pactition; seizure, or finding, are 
denominated by Manu and the rest, woman's property.” 





FY 





Furthor on, the Commontator oxplaing that tho enumeration © 


of aix sorts of womaw’s property by Manw in tho loxt quoted, is 
intendod not ag a restriction of a greater number, bub of a denial 
of a loss, 

ho author of tha Mithksharé would appear, therefore, to hole 
that proporty received (or inherited) by a woman es her. 
after’ her marvingo is woman’s property. 


“After ‘eaathiay 3 what ho conaiders to bo “ woman's property,” 
‘the author of the Mitéksharé gooa on to oxplain how it desconda,* 
‘ho appropriate toxt to our prosont purpose is tho following »— 

Para, W2—In all forma of marriage, if the woman leave pro. 
Bony 5 that is, if she havo issuo, hor property devolves on hor 
‘daughibors.” \ 

Jagan-ndtha sooms to hold that property which a woman tn 
hovita from hor fathor ig not: strt-dhen, in tho strictest senso of that 
term, but that it is pagent to tho-contract of her husland ao long 
as ho lives. . 

Sir ‘Thomas iain himaclf enumerates twolvo doscriptions 









wof “atrd-dhwn,” of which the cleventh is— property which a woman. ©. 


may havo acquired by tnhertéance, puychaso or finding, what hag 
beon inherited hy her being so classed hy Vijpeneanears whowo 
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* Hoo howavar the wltlow’ nncoosaton { in tho Muin Hook; and tho ordor of mugoone 


sion tu tho ordinary proporby in the Mitékabart comuioneing, from that of the widow, 
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vailg:.in: tho poninsula ; whilo it. is otherwise considered 
ore. of the. Exstern School,”* And as to the descent of 
property the same author says: “ According to the Miték- 
nd its followers, the property which the widow may have ac- 
by inheritance is transmissible to her own heirs, classing 
is school. as part of her stri-dhun,’} tho goneral rule. as to 
1’ being that if ‘ib Tielong “ bo a sncrlodt woman, wee 


it, Tacleding personalty inkeulted from lier husband, with land also 
according to the ‘Mitéksharé, -are.. her lineal descondants in tho 


» female linet. © . 7 
» My. aati Strange, in his Mesa, remarks that * Siri. dhun 

















and the sielidonved over the endowed; then to cher. 
daughters, daughters’ sons, sons, and son’s sons. ||. . : 
Sir William -Macnaghton remarks that—‘‘in the “Mitdleshard, 
whatever a woman may have. acquired,: whether by dnheritance, 
purchase, partition, ‘seizure .or finding, is denominated woman’s 
‘property, but it does not constitute her peculiwm.’ 
It, must-be observed, however, that the author of tho Miték. 
& expressly. guards: the supposition that he employs “ woman's: 
“property” asa technical expression. Tle says: “Lhe term ‘woman! a 
‘operty conforms in its import with its etymology, and.is not tech~ ‘ 
nical, for if the literal sense be admissible a technical acceptation is 
improper.—Ibid. 
-. . According to all the authorities ‘i have been examined above, 
with tho exception: of the Hastern School, represented by. Jagan-nath;. ° 
_ the, ‘author of the Digest aud which is of little authority on, thig 
“side of India, it would appear that property inherited by a married 
woman, from cher father, whether or not it be strictly entitled to the 
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e Stra ‘H, Ly Vol I, p. 81. ee | Stra, HL, Vol I \p a8, 
“ ff Sara, HL L. Vol. J, p. 249, 

* §. Strongo's Manual of Hindé Law, Chap, V. Seo. 145, :, 

I] Ibid, Chap, XT, Boo, 854, 


- a treiceree Prinoiplos and procedents of Hinde Taw, OP, 
ol 0, 


* 
















namo of striedhun: of Peo : 
does: not admit), descends on: her donih 4 to ; 
futhor's, heirs; ox,.t0 apply the low to tho cirotmetancos 
particular case, that Ruksh-mani, tho only surviving child :0 
was the lawful heir -to the property which dosconded from 06 
yam to Lalita, é 
‘The. usage of the country in which tho suit arose talos: preg 
donee of tho law of the defendant in our Courts; indood,.if.s 
xoeptional local usage as that contended for could bé show 
would no doubt bo binding upon us. But Bhal Chunder Shastel 
opinion could hardly bo accepted as a proof of tho local usage, nor, 
if ib were, would it bo in this instance conclusive, because, all that ” 
_ the Shéstri says is that. inhorited property is not Sloidhun Ma, .. 
« Borradaile’s work,* on tho country, is a body of proconstituted 
avidenco, Tho following is ono of tho answers which wero givon 
to Mr, Borradailo by tho caste of Surati Shrimati Brahmans + 
“Tf a woman inhorits moyable or immovable ‘property. 
hor father o dies childless, that Feed reverta to theft 
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i authorities which ave.of moat wélghi in tho 0 Bosabey 
? } “Rulceamani, tho only daughtor of Lalita, is tho holy to — 
ho: iramovablo property. which Golite, luherited from hor f{athox, 
‘Oomederam, 
“Pho work of Sir W. Macnaghton is of moro authority. in.the 
Bongal Presidency than it is on this sido'of India, Wo havo alrondy 
considered the remks of Sir Lhomas Strange, and have como: to 
tho: con¢lusion that tho interprotation adopted by tho Southern 
‘authorities alluded to by him is tho interpretation which is appli- 
eablo botwoon the parties in tho prosent auit, and that an inhoritanco 
dosconding on a daughtor classes as Stri-dhtn and dosconds accord 
BL meets HL ©. Rep, Vol. J, p. 209, t 
“By Hindt Law, on the denth: of ono of two sistore on whom © 
“th lioreditary office of dancing girls altachad too Pagort, had paasodl 








“Me Borradatlo, tha translator of tho Vyarakdra Maydkha, won employe 
AyD, 1897, in collocting information regarding the oudone of te THiustt cue in 
Brat, by pultlig quoations to tha acoradated heals of thy onaker and rewrdiug thelr 
vo Aumaverae: “Lhia work hus always boon colidered te be puculiurly valuable, 
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on the death of thoir mother, the share of the deccased sister in the 
office devolves on hor daughter, and not on the surviving sister by 
survivorship —Kamaksht v. Nagorathuam.—Mad. H. C, Rep, Vol. V, 
page 161, é 

A. Hindtt died possessed of self-acquired property in land, leay- 
ing no sons, or sons’ sons, but ono widow, a daughter by the widow, 
and another daughter by an elder wife deceased. ‘fhe last died in 
the widow's life-time, leaving tivo sous :— 

Held that the daughters as co-heiresses took an estate in re- 
mainder, vested in interest on their father’s death, and that such 
vested right, on the death of one of them during the widow’s life-time, 
passed by inheritance to her sons, who upon the widow’s death 
became entitled to cnter into possession of their mother’s half as 
her representatives, 

The widow in Western India has only a particular estate for lifo 
in the immovable scparato property of her deceased husband.— 
Jamiyat-ram and Uttum-ram y. Bat Jomna*—Bom. H ©. Rep. 
Vol. III, p, 11. i 





* The inacouracy of tho above decision is woll shown by Sir John Norton, who, 
after citing the oaso of Joy-gobind Suhas vy. Mahtab Koonwur (78, W. Rp. 1) and that 
of Rat Sham Bulluth v. Pran-hiseen Ghose (5, Beng, 8. BR, p. 21; 8, Wyman, p, 118,) 
has mado very good remarks, some of which ao as follows .— 

“Opposed to this is the crso of Jamayat Ram y. Bai Jumne (2, Bom —It. C, 
R. p. 10), whero one Kashianm died leaving a widow Ram-bai and hey daughtor 
Junina, Ho also loft a daughter Soonj by a predeceased wifo, Spuitj liad two sont, 
Tho widow Ram-bai aucceoded on her husband's death, Sooruj predeceased Rain bal, auct 
the Court held that the daughters Sooraj and Jumna took an estate in remainder vosting 
at their father's death ; that tho jus rep csentationis oxista aniong daughtor's dons, just 
a8 among son's sons ; and that on the death of Kashi-ran’s widow ‘Ram-bat, tho suns of 
Sogiaj were entitled to enter into possession of the moiety which thelr mothor would 
have inhoited, if sho had survived Ram-bai,” 

“Tt is conceived that this devision cannot be suppoited on moro grounds than one. 
In the fiat place, it entirely upsots the odo succcssionts, according to whith, no 
daughter's son can be an heir so long as a daughtor suvives, (Seo I, W. and Buhl, 
page 185. “ho ordo successionis is one, by which the mote remote only succeeds in defunle 
of there existing no one nemer living. It was indewd conceeded by the Comt that the 
question was to be determmed by a consideration of the estate of tho family al tho 
Aoath of the widow Ram-bai.” 

"If this position had been acted on, thore being a daughter living at the widow's 
death, she ought to have been declaed the nost in succession, the uthor daughtor'a 
sons being postponed as long as sho lived, Thus tho ordo successionts would not have 
been violated.” 

“foro ib ta to bo observed that the passago quoted (in tho decision) fiom Sir 'T, 
Strange is nob correctly applicd. ‘This passage from Strange is no authority for tho 
position that an estate vested in Sooruj co enstanté of hor father's death, ‘Hho oorroet 
position would be that as bofore the widow's death she had diod, the othor danghter, 
dunt, was entitled to succoed as daughter, the next in sucaossion acemding to tho 
ordo successionis; aud that on hor death, hor sister Sooru's sons would suceeod, nab 
as ropreaonting thoir mother, but as daughter's sons, and ay such the next in tho ordg aude 
ccasionis.” 


Onan. 11] DAUGHTERS SUCCESSION, &o. 4s 


Opposed to the abvue three decisions wre the following easea whieh 
appeur lo be in strict ucoordunce with Nindé low. 


According to Lindt: luy, & deccasad daugliter’s son has uo right 
of inheritance to the ostate of his maternal grandfavhor during the 
lifo of any of his mothou’s sistous—Aesseemenuad Ramadan ve Bem 
hary Lolh—-N, W. Pro. Rep, Vol. L, Part VII, p. Ld 


; Cancurra, UL OG. A—The 8rd of Jonwary, 1807, 


Present: 


a 
The Mon?ble Sie Barnes Peacock, ATG. Chief Justice, aut 
Tlewble L. 8. ducknou, Jtadgea. 


Joy-Gonnn Sonag (Dolondant ) Appollaut, 
OVS 
Martran Koonwur, (Plaintil’) Respondont, 


Tho sutvivor of novoral Tnht sisters da not boul by decioer oblained againal hor 
wlatiga douing thoi Jives whose intorcal was only 6 Iifedntorost in thei father's pres 
porby which, on thely death, paxsod to Uho survivor as hele to hor father 


Peacoek, O, J-—Tho plaintiff in this caso claims as heir to her 
father. She docs nob claim as hair to hor sisters; and although 
sho and hor sisters book tho ostuto as heirs of the futhor, still her 
sistors had moroly tho right which w fomato tales by inhoritunes, 
namoly, (ho right which continnas only diving hor life, ha sisters 
could nob transmit the ostato to their hoirs, bat the estate upon 
thoir denth prssod to tho plaintif’ as the heir of hor fathor. ‘hora. 
foro the pluintifl is nob bond by the decicos which wore obtained 
against tha sinters during their lives, 

Tho decreo of the Lower Appellate Court is allirmad, but with- 
ont costs, no one appoming for the respondents. We RR 
Vol. V1, page 1, 


Phe jus vepresatiionia ovata atnong fons homme they ceo all neni al the 
goproonay | but danghters ave net mombors of dhe co parccnary. ‘hoy have no right 
to init, 1 thee he mate reraling of an medivulod family, Oey aie only ontithal 
to mintouanes, whieh dened the inheritance, but a elnge upon it Te ba rene ised, 
thorofme, that tis eae oamot he anpported  Batively oppeeend Go thier vellag be thee pm 
anys in TW. aud Debl, po d88, and Ale Mead v Aedarg Lally WON WUE 
(Allahubul) pe ULE where ft wae Held Chat ae iteceaiest changlitin enon feo right te 
twhorib hts uudecal prandfithera calle, dui the Hie al any ate at tus sitlya's 
aisturd, Yy Maun ya 1d," Norton's Lanai, Gao Part 2, pe Ol Gah 


Vou ll, ie 


SOT AEE 
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A. daughter excludes nophows, but if she die without issue 
(male), the inheritance will go noé to hor husband, but to hor fathor’s 
nephew.—Ramjoy Seal v. Tara-chand.—Wast's Notos of Cases, 
Case No, 58, Vide Morl. Dig. Vol. IL, p. 79. 


Tho Privy Council affirmed tho principle of a decision of a Full 
Bench of tho High Court (9 Weokly Roportor, p. 505), which hold 
that, in the caso of succession by a royorsionary heir after tho death 
of a widow, who takes inhoritanco from her husband, and ia dispos- 
sessed, tho poriod of limitation as against the roversionary hott, in tho 
absence of fraud, is not to bo reckoned from tho Zime whon ho sue- 
ceeds to the estate, but from tho timo at which it would havo beon 
reckoned against tho widow if she had livod and brotght the suit. 

According to Hindé law the right onco vested in a datightor 
by inheritance does not coaso until her death, notwithstanding sho 
become barren, or a widow who'has not borne a son, Circumstances 
of that naturo do not destroy a heritable right which has onco 
vested, 1f* two sisters upon the death of their father, together con- 
stitute their father’s heir, then upon the death of one of thom the 
property which descended to both’jointly, survives to the other whose 





* Tho conditional conjunction “If” used in tho veghining of this gentonce ia nob 
in the body of the decision from which tho abovo abatract ig diawn, ‘hat pal of tho 
decision of which the above is the sam giant note ama thus:—-"In the caso of Votdye 
Nath Sett y. Doorga Churn Bosack, the igh Court of Bengal, original jurisdiction, dooidad 
on the 28th of Fobumy 1866, it waa held by Mr. Justico Morgan aftor consulting Mv, 
Justice Shumbhoo Nauth Pundit, a learned Hindi Lawyer, that in a caso whore tivo 
Hindi daughters auccceded, by inhoritanco, to thelr fathor's oatato, and ono of them 
died leaving her sister who had then become a ohildless widow, tho propo ty survived. 
to hex sistor, because, like widows, the two daughtors collestively wore, in a legal sons, 
ante heir to their father.—Vyavasthd Ddrpana,\ by Shama Chun Sirear (Ootave Id,, 
page 170). ‘heir Lordships ao of opinion that the last-mentioned dogision was corroot, 
and that upon Tainciplo, ne well as wpe muthority, tho estates, upon tho death of 
Smode Moyes, survived to (hor sistor) Nittokally, though she avould, ab that timo, have 
been jucompetont to take by inheritance fiom hor father,” So the word “if,” whigh 
alters tha senso of tho original, must haye been inadyartontly used in the original, 

Somo othor important pats of the above-mentioned decision avo as follows :-~ 

There is a gicat analogy betweon tho case of widows and that of daughtora tak- 
ng by ivhoritanco, though tho protention of daughters is inferiur to that of widows,” 

“Tn tho caso of widowa, it has beon held by the Judioinl Committoo (Sco Bhagwan 
Deen obey v. Myna Bat, 11 Moore's Indian Appeals, 487, wnie, p. 278) that tho estate 
of two widows, who take their husband's property by inhaitanco, is one catate, “tho 
vight of euivivorship,’ 16 is there anid, is go atrong, that the guivivar takes the whole 
proporty, to tho oxolusion even of daughtors of tho deceased widow.” 

Tu tho onse of Srimuttu Muttu Vezia Ragunada Rant v, Dora Singay Levan, 6 Madyns 
High Court Reports, 810 (vide infra) it was hold, that daughters, to whom as @ class 
paternal propa ty dosconda, take a joint intovoat, with rights of survivorship.” 

“Pho former caso hud reference to property in Benaies, aud tho latter to prox 
potty in Southon India,” 

“Té is olonr that an admission, or even confagsion of judgmont, by one of sovarnt 
defendants in a sult, is no evidences agamat avothor defendant.” 
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right of survivorship previously acquirod by inheritance is not des 
troyed by hoy disqualification to inherit at that timo by reason of hor 
being a childloss widow.* 


An admission of 9 fact on tho ploadings by implication is not 
an admission for any olhor purposa than Uat of the particular 
fssuo, and is not tantamount to proof of tho frcl—Ammito Lall 
Bose and others v. Rojonce-hunt Witter and avothor-—Privy Coun- 


ci, & W. Rop, Vol. XXIII, p, 214, 


Cancurra, IL, 0. A—The 1st of September, 1874. 


Present: 
Tho Ion’blo Six Richard Couch, Nt, Chief Justice, and 
Hon'ble W. Ainslio, Judye. 


Crovay Latn, (ono of tho Defendants,) Appellant, 
versus 
Crrunnoo Lan aud anothors (Plaintiffs,) Rospondents. 


Proporty Mahoritod by a Mind fomala from hor fathor duos nob, wndor the Mitdkshaut 
faw, dogooud, on her death, to hor holra, but covoriy lo the noavent lola uf Lor fethor, 


Couoh, GC. J. ho plaintifls in this suit avo tho grandsons of 
Thakoor Dass, who was admittod to bo a uative of tho Noxth« 
Wostorn Provinces, and had como down to Culeuble and acquired 
tho proporty which isin dispute. To diod in Caloutta in Fobruacy 
1860 intestate, and without having relinquished the law of his binth- 
place, Ho left a daughter, Luckhoo Biboo, who was five yoars old 
ab tho timo of his death, and subsequently intormaniol with tho 
dofondant Chotny Lall, and diod in September 1872 without isn, 
To alao loft a brothor's gon namod Tnder Chand, who died in May 
1871, intestate, leaving tho plaintills his only sons aud hots, Ma, 
Justice Pontifox, by whom the caso was heard, hold that tho oxtale 
which tho daughter Euekheo Biboo took on the doath of hor tathar 


* hore boing, tn this vespeot, no rtifferenee belwoon the Mhndit tay ae euient in 
Bongat and that omront in tho othor whavla, thy above deciaen fa equally applicible 
downeh canes of Ruy pot of India Novertheless ai tho nagd devloion ha cheer press dh 
Ann a Bongal cane, 80 Ets abpliaol de given hero nnd Cho mm part ol ib is revcrvedt for Us 
Vyavath Daria. 

. 
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was only a qualificd one, aud that on her death the plaintiffs, a3 heirs 
of her father, became ontitled to tho propeity in dispute, And 
upon the caso being sent back by mo and Mr, Justice Macphorson, 
hefore whom it came in tho first instanco, to try the issues which 
had been raised, the first of which was, was Lhakoor Dass a Jain? 
and the second, if so, what is tho law of succossion applicable to 
Jains? The learned Judge found that the caso should bo decided ac« 
cording to the law of the North-Westorn Provinces. We havo, tharo- 
foro, to detormine whether, according to that law, tho decision of the 
learned Judge is right. 

The first authority on the subject that [ am aware of is in tho 
fourth volume of the Select Reports, p. 330,* in which it was hold 
that by the Elindtt law (it being a caso from Behar ) a daughter had 
no power to alienate by gift her ancestral properly to the detriment of 
the other hoins of her father. Tho reply of the Iindd Law Officars 
of the Court, who wero asked to declaro, according to the Mithila 
and Weatoin Schools of lat, ‘ whether Gyan Koonwur (the daughtor) 
was competent to bestow the estate in gift on Joya Koonwur; and, 
if not, who was ontitled to th ostato on her decease,’ ( which ia 
the very question in this case) was: “ Whon a person dies, leaving na 
male issye, the widow who succecds to his estato has no right to alio- 
nato any part of it, except for religious purposos ; and, thorafore, the 
(laughtor, whose right of inhovitance is wonler, thab is, who only 
snecceds on the failuro of the widow 4 fortioré can havo no auch right, 
Now it appears from tho decree of the Sudder Dewany Adawlut, 
dated Gth of Octobor 1814, (this is tho part which applies parti- 
enlatly to the presont case) ‘that tho proparty in question ia ances- 
tral, and uot Gyan Koonwar’s poculiar property ( Séri-dhwn, ) ond 
also it seams from tho deed of gift that such gifé was nob mado for 
yeligioys purpose’. According, therefore, to the laws as curront both 
in Mithifah and the West, tha decd is invalid 3 auch boing tho case, 
the proporty will go, after her death, to tha nearest hoi of her 
father, Kehur Singh, thon living. Tor, 4s in tho onso of tho widow, 
the property goos, on her decease, not to hor hoiy, but to the nearest 
heir of hor husband who may be then living, so (ho samo rule is to 
bo observed & fortiori as regards the daughlor, 
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ho noxt daocision on tho subject is in the 6th volume of tho 
‘Roloct Reports, p. 801, in a suil relating lo tho same property, Tt 
was hold that thoro being a sistox’s son's son and a daughter, tho 
former succooded, and that per cupit and nob per alinpes. 

Tho Court in their romak say: “hero is no doubt that tho 
sister's soh’s sons wero vory distant indeed in tho ordor of suo- 
xossion, and in fact are not included among the hehe hy almost 
tho wholo of tho finda logal anthoritics, As, howover, under no 
circumstances can Lho (daugliter’s) daughtor sueceed to ancestral pro- 
porty inheited by her mothor, the Court connidered, under the Pya- 
masthis of the pundits, thal the plaintif's had tho bebttor dght to 
the esiato of Kehr Singh the common ancostor of the parties. 

Wo havo next a docision of tha Sudder Comt, reported in the 
decisions of L862, ab pago 190; whore tt was held Unt tho ostate of 
a [indt proprietor having devolved on his throo danglitos qhalilied 
to succood him, they held the property duving life-timo only, and 
nob as bhoiv Sord-dhaunt; that so loug es any ono of tho daughtors 
atnvived, no daughter's son could inherit; and that as no son survive 
od whon all tho throo daughters died, the plaintill, as heir of the 
deconsod propriotor, succeeds Lo tho cstalo, 


Tho decision in this case appew's to havo been founded upon 
A possngo in Sir William Macnaghton’s work, pago 28, whoro ho 
seys} “Bub though the schoola differ on theso points, thoy concur 
jn opinion as to the manner in which auch property devolves on the 
daughlor’s death, in default of issna male, According to tho law as 
recejvad in Bonares and elsowhere, it does nol go, as hor Sfrécdirua, to 
hor husband or other hojr; and sccording to the law of Bengal also, 
ib reverts to hor father’s hairs,” 

Tho to degisions in the North-Wostern Provinces,—roeportud, 
ono in tho gad volume of the Agra Ligh Court Ropmts, page fb, 
aud tho ather in tha Ist valame of tho Allahabad Roports, pago TL4, 
edo not soom to me to he in point on this question; but in volume 
Hof tho Weekly Roportor, page 140, wo have a dovision of this Court 
in tho oaso of a mother inhoriting from hor son, ‘The learned 
Tydgos held that, on the aluath of the mother, the poperky went bo 


* Tia nding doom te he ineerreot, ay under ne en ommptante en ie risen opt 
sary filerit acourdiys to Llawld lay, 
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the heirs of the son, and they said that the rale was tho samo in 
the case of a woman inheriting from her fathor, 

Moro recently thoro are two decisions in this Court, ono of thom 
by Mr. Justico Phoar and Mr. Justice Ainslio, and anothor by Mr. 
Justice Phear and Mr. Justice Morris,—tho first in 20 W. BR, 102,% 
and the second in 22, W. RB. 64, in which the samo lw is laid down, 

In tho Tligh Court at Madras the samo question, as wo havo 
before us, rose in a caso in 6 Madvas Tigh Court Roports, 810.,° Thoro 
tho Chief Justice and Mr. Justice TLolloway hold that the daughtors 
of the first defendant, that is, tho porson who had inhorited from her 
father, (the suit being brought in her life-time for a declaration 
of title) were not her rightful successors to tho zomindareo, and that 
tho plaintiff, as the eldest grandson of tho istimrar zominday, way 
entitled to be, preferably to the second defendant, declared rover- 
sionary heir to the zemindardo on the doath of tho first defendant, 
Sir Colley Scotland, the Chiof Justice, said,— 

‘With reference to the second question raised by tho appollantis 
objection to the declaration of tho plaintiff's right, whothor tho 
zemindary is the Stri-dhkwnum properly of tho first dofondant, 
I need not add anything, as my conclusion on tho first question is 
obviously decisive of it, But I ought porhaps to say with 
yeference to the arguments (contradictory to thoso on tho first 
question ) advanced on behalf of tho appollants, that tho authoritios 
do not, I think, present any ground for thom, ‘Thoro aro somo texts 
and comments recognizing as Stré-dhunwn paternal properly - 
devolving on a daughtor, but they appear to mo to rolate only to an 
appointed daughter, who was declared to become by the appointmont 
the third description of son. ... Tho fundamontal principle of tho 
law of succession, too, is advorse to the contention of the appollants, 
for, if paternal property passing to daughter wero to become hor Séri~ 
dhunwm, tho succession would pass away from those who were tho 
nearest heirs by virtue of their capacity to offor oblations 10 tho last 
male owner.” 

Mr. Justice Holloway rested his judgments upon tho samo 
gvound, Yowards the ond of it ho said : “On tho question whathor 
property coming lo woman by inheritance is Strt-diunwmn or not, 





* Soo anée, p. 427. 
41 The fixat caso in tho following peotion, qv 
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1 do not considoy it of the lenst consequence for tho decision of 
this caso to dotermino, By calling it Siré-Chuntwm, wo should not 
bo in tho loast assisted to the solution of the ordor of its trausmise 
rion, for tha various sorts of Slrt-dhurwn aro transmitted in very 
various ways. Twill shortly sum‘ up tho grounds upon which £ 
como to tho conclusion that tho doorea of tho Civil Judgo onght 
to bo affirmod.” Lhe loarned Judgo thon states the iounds to bo: 

“1, ho principlo of the law 18 to dotormine tho deacent by 
the noarnoss or yemotoness of connestion with tho offering; thoro is 
no taking by or through or by virtuo of any individual ; the only effect 
of rolationship is to connect with that offering ; the vory name Sapinda 
is the clearost otymological proof of the prodominant notion, 

“2 hat this principle is tho reason for the daughtors tating 
at all. 

“8, ‘Cho principle of the law is the only safe ground for do- 
ducing a rulo of doscont.” 

As fw oa tho law in that part of India is the same as in tho 
North-Western Provincos, this is au express authorily upon the ques 
tion hofore us, 

On tho othor hand, there aro cerlain casos in the ITigh Court 
at Bombay which wore roliod upon as boing opposed to the doctrine 
whiohk appoars to havo beon consistontly hold both by this Court 
and tho High Qotirt of Madras, Ono of thom is in 1 Bombay 
Thigh Court Roports, (80, and is known by tho namo of Deykuvar 
Uai’s caso. Tk appears to have beon thoro leid down by tho Suprome 
Court at Bombay that a widow is entitled to the movable propoitly 
absolutely, and to tho immovable proporly for life—-and subject to 
tho widow's intorest, tho movablo* property descends to the dangh+ 
tora absolutely, 

Tt appoms from tho judgmont of tho Chief Justice Sir Mathow 
Sausso and Sir Josoph Arnould, in Vinayuk Ancnd-rao vy, Jacckshmi- 
bat in tho same volume, pago 117, that tis decision was based mainly 
on tho authority of Maythha—on authority in thal part of Ludia, 
The judgment in tho lattor ease, which acoms to havo hoon wiitton 
by Six Mathew Sausse to be forwarded to tho Privy Council, con 
tains this passngo, pago 124s “Tn Doviuvar-bai’s caso, this Cont 


* Phils should bo “immovable,” seo the body of this deciuion, 
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in 1859 hold that the widow of an intestato, childless, and yoparatocd 
brothor takes tho movablo property absolutely, and the immovable 
for life only, with remainder to the heirs of the intoslate. ‘That deoi- 
sion was vory much basod upon the. principle of allowing tho law 
of usage to control tho lotter of that portion of the written law which 
was in favor of the widow. In tho Mitaksharé on inhoritance (Cha. 
Td, Sec. I,) ontitled ‘Right of the widow to inherit the estate of 
oue who leaves no male issue,’ the commentator, after declaring the 
order of succession ( see para. 2, ) in words quoted from Ydjnavalkyu, 
and after discussing various interpretations and opinions, states the 
conclusion (para. 89) as follows. ‘he loarned Chief Justice thon 
quotes tho passage, Ho is speaking of his own judgmont in tho 


_ former case, and says that he based it on the authority of the 


Maytikha, 

‘Lhe next cage at Bombay is Naval-ram Atma-ram v. Nund-lishor 
Shiv-narayan, 1, Bombay High Court Reports, 209 ( ante 428). 
There three of tho learned Judges of that Court held that according 
to tho Lindt law of inheritance as received in the Bombay Prosi- 
deney, immovable property inherited by a married woman from hor 
father, whether or not it be strictly entitled to the nama of Sét-dhun, 
doscends on her death to her own heirs, and nob to her father's des- 
cendants; and that ati inheritance doseending on a married woman 
from her father classos-as Séri-dhun aud desconds accordingly, Lb is 
to be remarked upon this decision that tho learned Judges considered 
tho lext of Manw and the opinions of tho commentators and other 
authorities on Hindt Law, bub thoy do not appow to havo boon 
aware of (ab least thoy do not notice) any of tho decisions of tho 
Courts on this sido of India on the subject, and in considering whe- 
ther we should treat this case as an authority, this is vory material, 
We may fairly say that a judgmont of another High Court in which 
no notice was takon of the decisions of this Court upon tho point 
ought not to receive the same respect from us as it would reocivo if 
tho learned Judges had considered the decisions on this side of India, 

The next caso is in G@ Bombay High Court Reports, o, j., page 
J, in which Sir Josoph Arnould, who was one of tho Judges in 
the former caso, sat alone.* He held that tho property acquired by 





* To be found among tho cases relative to aistur's audcesston, Yate 
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amaricd woman hy inheritance, with tho exception of proporly 
Inhoritod by a widow from her husband, classes as Stri-dhan, and 
descends accordingly, Ifo appears (6 havo held this wpon tho 
authority of Vinayat Anand-rav v. fatkhsmi-bet. To says: “Mn 
Marviolt’s position thal, upou tho estate vesting in TLuelslmi, as 
sistor of Vithal, her son Rainji Krishnaji and his son Mahadoo Ramji 
.theraupon bedame jointly interested thorein as co-partnors with 
Luekshmi, mist, in my opinion, ba vegardod as untenable; ié scoms 
ofiposed to tho principles established in Jind law rogarding proporty 
coming hy inheritanco to woman, and inconsistent with tho position 
alvoady ndvorted to ag established by the caso of Finayals Anand- 
rev v. Luckhemé-bai that tho sister takos absolutely? But the 
learned Judge proceeds to notido tho dovision of tho Judicial Com- 
mittes of tho Brivy Council aud tho toxt of Oddyunet, and allows 
that in tho caso of inhovitance hy » widow from a husband, tho rule 
Jaid down in tho Mitéksharé doos nob apply, So far ho departs from 
what had boan previously decided, aud it will be scon that in this be 
differs from tho judgment, Tum about to notice, of Mx, Justice West, 
who givos as his opinion that tho passage in tho Mitélshard applies 
to tho caso of a widow inheriting from hor husband just as much 
as to thatofa ganghtor inheriting from her frthor, Tho orso is 
voportadl in 8 Bombay Iligh Cour Roports, 244, 0 0. J, Vajia 
Rangam and anothor v, Lakshunuen and another. 

Now tho decision in that caso is founded upon the Mayrthha. 
Tho Chiof Justico says: “Tho quastion of Mindi lew arising from 
theso facts is a diffleult one, bub looking (ayT think wo are in this 
island bound to da) to the Maytkha, for tho lew to regulate this 
case, ‘Thama-bai must be regarded as tho logal reprosantative of 
Yosn-bai in respocl of tho property in question in this suit, and 
not tho plaintiffs.” And Mr, Justies Wost says: © Wo must fall 
hack aither on the Maydikha, which is equally inconsistent with a 
current of decisions derived from tho analogios of the Bongal Taw, 
oy elso on tho Bengal Taw itsolf!” Bat tho lewnad dudye took 
the opportunity of this caso coming before him to disowss at von- 
siderable Jongth and with much abilily the meaning of tho passage 
in tho Milékshard, and to comment upon the authorities, Te, too, 
does not appear to have noticed any of the decisions on thig aids 
of Tnidia, Ifo lays down that tho Mittlshnd, includes in alrdelhan 
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all property acquired by women by inhorilance,—which ix contrary, 
as L have already said, to what had beon laid down by Sir dosoph 
Arnould in the caso in 6 Bombay High Court Roportsy, aud contrary 
also to the decision of the Privy Council in Bhuywun Deen Doobey 


vy. Myna-bei, £1 Moove’s Indian Appeals, p. 487." 


Certainly, when we have the vuious decisions of the Suddor 
Comt hero upon the Jaw which is applicable in this suit and the 
decision of the Tigh Comt at Madiay upon a similar law, in which 
no substantial differenco can bo pointed oub with reference to this 
question, wo ought not lo unsetilo tho law which appears to have 
been received on this sido of India for the last fifty yoms, on recount 
of the opinion of aJdudgo of the High Court at Bombay, however 
Jearned ho may be, ‘Tho consequonces at the pregont timo would 
ba most serious, Courts ought, always, to bear in mind that it, is 
no light matter to reverso a scrios of decisions which must havo 
been acted upon for many years, and havo been yegmded ay declare 
ing what was the law, 


It appears to me that tho conclusion which Mr. Justice Pontifex 
arrived at in this case is the right one, and that his decision ought 
to be affiimed.—S. W. R. Vol. XXII, pp. 496 and 608—506, 


Tteld that a danghtor can claim o declaration of hor rights ta 
paternal ostates during tho life-time of hor mothor—Jeewan leno 
v. Mussummat Roonta—Agra Rep. Vol. T, a. e pago 210, 


A danghter without issue is nol entitled, during the life-time 
of the widow, to sue for tho recovery of a dabt duo to tho estate 
of her deceased father, nor is she ontitled lo a declaratory decree, 
Lakkhee Narain Ghose, guardian and manager of his minor wife 
Koosoom Kaminee Dassy, paupor, v. Sree-nath Koondoo and others, 
—S, W. Rep. XXIV, p. 226. 


Suit by a Ilindt daughior, for herself and as guardian of hor 
minor son, to recover possession of hor deconsed father’s sapurale 
estate, ‘Tho logal representatives of the estato wero, firat, tho do 
ceased’s widow, and after her the plaintiff and her son. ‘Tho widow 
not only fniled to occupy and manage the estate, bul in collusion with 
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the other dofondants claiming under» hostile title, abandoned her 
rights, alloging that hor Isband was not soparato, but a membor 
of a joint family, and Jofs tho hostile holders undjaturbed, ‘To 
presorvo tho soparato ostalo from becoming oxlinguished by the 
operation of tho law of limilation it was nocossary to remove tho 
advorso occupants and to placo tho estato in tho possession of somo 
porson to be appointed to represont it; aud as tho widow (tho logal 
yopresoniative) nover was in possession and did not ask for it, but 
yopudiated all claim bo ib, it was hold that no ono had a better right 
to tho possession than tho plaintiff, and possession was accordingly 
decreed to hor a8 managor during the widow’s life-tine.—Gunnesh 
Duit vy, Mussummat Mutiw Kooer,—S8. W. 2. Vol. XVIL, orp. 1 


Privy Counumn—The 27th, th, 2th and Ith af April, 
30th of Muy and 1st of June 1863, 


Karatama Nacium, Appellant, 
And 
Suisruw Ravan Mooroo Visors Racu-napma Bona Gooroo Sawmy 
Panta Opava Laven, 


The cemindary of Shiva-gunaya in Mutlras is in tho nature of a 
piinefpalily, impartiblo, aud capable of onjoymont by only one mom« 
bor of tho family at n timo, 

By tho law of inhoritanca provailing in Madras, and through- 
out the Southorn parts! of Tndin, sopmatoly acquired estato dosconts 
to a widow, in default of male issuo of the deceased husband, 

In o unitod Hind family whoro thoro is ancestral proporty, 
and ono of the mombors of the family acquires separate ostato, on 
tho doath of that mombar such separate acquired astala docs uot 
fall in, to tho common stock, bul dosconds to the malo i issuo, if any, 
of the acquirer, or in default, bo his daughters, 

Whore proporty belonging in common to » united Hinds family 
has baon dividad, the share of a decaased member of tho family goos 
in tho gonoral course of doscont to soparato acquired proporly ; hut 
if thara is a co-paveonorship botavoan tha different members of tho 
unilod family, survivorship follows. 

Upon tho principle of survivorship, tho right of tho co-partnora 
in tho undivided estate overrides tho widow's succession ; bub with 
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respect ‘to solf-aequirod proporty of a mombor of tho united family, 
the othor members of tho family have neither community of interest 
nor unity of possossion, thorofore, the foundation of tho right to take 
by survivorship fails, 

A decroe in a suit by A, against B, claiming, a8 widow, Lo suc~ 
ceed to her husband’s estate, in preforonce to B, his nephow, ou the 
ground of the family being divided, held not to oporale as rea 
judicata, or capablo of being ploadod in bar to a auil by C, a 
daughter, claiming 10 succoed to her fathor’s ostate, on A’s death, 
on tho ground that tho proporty was solf-requirod by her father 
Moore's India Appeals, Vol. LX, pngo 539, 





Admitted Legal Opinions, 


A daughter cannot claim succossion whilo hor mothor lHves, 
Unless the mother do some act tending to dofoat hor right, 


Married daughters sucocod to equal portions of an estate which had dovolyod on tholy 
mother at the death of thoir father by roagon of thoro boing no malo iesyg, 


R. Ifa person, being dostituto of malo issuo, and living apart 
from his brotheus, die, leaving two daughtoys aud 9 widow; in tho 
first instance, tho widow succoods, and on hor death the daughtors 
are equally entitled 10 the inhoritanco ; consoquontly, whilo the 
proprictor’s two daughtors aro living, the widow cannot give hor 
husband’s whole immoyable proporly to hor second daugltor’a hus 
band without the sanction of her oldest daughtor, but sho might 
have mado a donation of the movable proporty, ‘Tho gift of the 
immovablo estate made by tho widow is illogal, On her doath, 
her two daughters will equally shave their patornal landed estate, 
This opinion is conformable to the Métdbshard and Vyavahdrg 
Maytkha, 





* Tho purport of the abovo deciaion is thus explained Wy the Lords of tho Priyy 
Council in their judgmont passed in the onso of Rajah Sm anony Venkata Gopuly 
Nursimha Row Bahadur versus Rajah Suraneny Lakshmi Vonkama Row, “'Lho Shiva 
ganga cnao was this—' tho family waa shown to bo undivided, but the impmtibla 
zomindary was shown conclusively to have boon tho ropmate acquisition of tho porson 
whose sucosssion wad the aubject of disputo, The ruling of this Comb was that in 
that caso the zomindmy should follow tho comso of succession as to aoparate proport: 

although the family was undivided ; but if that zomindary had boon shown to have boul 
an ancestial vemindary og in this cago, tho judgmont of tho Boma would no doubt hava 
beon tho othor way.'”—uthorlanda Weokly Reporter, Vol. XIL p. a p. 40, (Soa 
tha Book on Partition ) 
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Authoritias, 

Ydjnyavalkya «The wife and tho daughtors,”* &e, 

Virkat Vishnw:—"'Cho wealth of him who leaves no malo 
issuo, 009 to his wifo; on failure of her, it devolves on daughtors,” 

Kdtydyana :—" Lot tho widow succeed to hor husband’s wealth, 
provided sho bo chaslo; and, in default of hor, tho daughter in. 
horits,” 

Veihaspatt;— "Tob tho wifo of a deceased man, who left no 
malo issuo, tuko his shave, Tho wifo is pronouncad succasaor to tho 
wealth of her husband; and in ha default, the daughter, As a 
son, so docs a daughter of a man, proceed from his soveral limbs. 
Tlow then should any other person lake hor father’s wealth ?” 

“Tho daughtors shave tho residue of their mothor's property, 
after payment of her debts.” 

"By favor of the father, clothes and ornaments aro used, but 
{mmovablo fproperly may nob bo consumed, ovon with tho father's 
indulgence,” 

“Tho fathor is master of the gams, pearls, aud corals, and of 
all (othor movablo proporty :) but neither tho fathor nor tho grand. 
fathor is 0 of tho wholo immovablo estate” 

“Lhough immovables or bipads havo boon acquired by a man 
himself, a gift or salo of thom should not bo mado without convon« 
ing all tho sons.” 

«hoy who aro born, and thoy who aro yot unbogotton, and 
they who aro still in the womb, require tho moans of support + no 
gift or sale ahould therefore ho made.” 

Bareilly Cowrt of Appeal, May 18th 1820,.—Macn. TL, UL, 
Vol. II, Chap. I, Soe. iii, Caso 2. 


A maiden oxolydes all mar fot daughtors, 


Q. A landeil proprictor dios, leaving two martiod daughters, and 
onovnmarricd. Of the two married daughtors, one files a plaint ina 
Court of Justice, claiming a third of tho oatato loft by her father 
In this case, who is ontitled to tho succession? Can « married 
dlaughtor sua for partition, whore theto is a maiden daughter living ? 


® Didye-bhelya, ynye 160 ;—-Mibikulead paygo Bl, 
y Yipayavathya, Sto alt. po 00, 
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F 
RB. OF the daughters, tho maiden ono ix, in the firak plies, r 
hoir to the paternal property, by veason of her offering the funeral 


ablations to tho deceased father, to tho entire oxelusion of all tho : 
\ 

olliors. 4 
Ie 

Authorities. ‘ 

Tho toxt of Mane, laid down in tho Sucddhi-latiod and other 

Jaw books; “ho maidon daughter of a porson who dies leaving v4 
no malo issté, offurs tho funeral ealo to hid manos,’ . ; 


Accordingly, where Unere are married and uumarriod danghlors, 
the matden exclude the married daughlors from tho inheritances, 
No this effect tho Déya-bhiga cites tho text of Pardsara:—“ Tat a 
maidon daughter take the heritage of ono who dics leaving no malo 
jssue; or, if thore be wo auch daughter, a married ono sliall iultevtt,” 
Manu :—" His own maidon daughter, born in holy wedlock, shall, 
like o son,, dako the inhoritanco of him who dios withoul mato 
issue.” ; 

The claim, therefore, of tho marriod daughter is inadmissiblo, 

City of Dacoa, 8th Junuury, 1817—Macn. WM. L, Vol, 1, 


Chap. T, See, ITT, Caso 1. 


There belug a son aud daughtor by different mothors, and the Aon bofny insane nit 
«dumb, tho dauglitor is alono ontitlud to tho micoeasjon. 


Q. A porson died, leaving ason and a daughter by differont 
wives. Tho son is inguno and dumb, and thera is no hopo of his 
yecovery. In this caso, is tho daughter alono entitled to snecead to 
her father’s property, or does it devolve on his matornal grandfubhor, 
subject to the condition of his maintaining the son? 


RK. , Under the circumstances statad, in default of his widow, tho 
danghter of the decoased is alone cntitled to the succession, to tho 
exclusion of the son. ‘Tho son’s maternal grandfather has no legal 
claim to any share of the property, subject bo the condition stalad, 
but the son must bo supphed with the necessaries of life by his half 
sister. 

nob a toxb of Manx, but at Ahishya singe, 
tT Thin is nota toxt of Mai bul of Dovake 
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Authorities, 

Afanw:—Tmpotont persons and outcasts, porsons born blind 
and deaf, madmen, idiots, the dumb, and thoso who have lest a 
senso or a limb, are oxcladed from a sharo of the horitago.” 

Devala >— On tho death of a futher or othor owner of property, 
neitbor an impotent man, nora person aftlicted with elophantinsis, 
nor & madman, nor an idiot, nor ono born blind, nor ons dogradud 
for sin, uor tho issue of a degraded nan, nor a hypoerite or im- 
poster, shall take any share of his heritage. Wor such men, oxeept 
those degraded, let food and clothes bo provided.” 

Zillah Burdwan, July 25th, 1822.—Macn, TT. Vol. UY, 
Chap. I, See. tii, Case 8. 


An unchasta daughter ts oxoludud ftam the inboitanes aud tho properly will excheat, 
if there ho no other heir. 


QL. Gan a daughter who lives in a state of proatilution take 
her parents’ property, by right of inheritance ? 

Rood. A daughter who has given horsalf up to prostitution, 
ay one who is nuchaste, is wholly incompotont to inherit the pro- 
porty left by hor paronts, 

Q. 2% Supposing thet thero bo no other logal ropresentative 
of hor parouts than tho unchasto daughter, in this ease, does tho lay 
admit hor as an hoir; if not, on whom will the proporty dovolve ? 

Rt. %& Shoisnot entitled to ivhert her parents proporty, 
even though there bo no porson to claim tho jnheritanes, The 
porson who is next in ordor of succession, if there bo any such, 
shall inherit from her paronls; and in dofanlt of such hair, (tho 
parents nob being of the Brahminical class, their property will 
cachent to the king ; 

Killah Q4-Pergurnahes, February 28th WL0—Macn, IL 1. 


Vol, LI, Chap. 1V, easo 6, + 


* Th will bo avon from the above specimens, that diame eonnertedt with low of 
canto, and voudequent privation of the wght of inl wv, cre Hob hy any rete fre 
quonly litigated. 1 do not recollout having mot with any others Wer thea dina 
Jifying provisions dudeed aigidly onforeed, it may ba appehonded Chat Init very tow 
tadvidnals woul bo found eompetent to inherit property, aa there ia haidly on ul¥enae 
in jrniaprntonce, ore dinoaie in newology, Chat amy not bu comproherndad ih none one 
or othr of thy chowen-- Neto hy Sir W, Macmaystiten, 
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Mapnas If. C—The 27th of Ovlober 1871, 
Sumurru Morro Vista Raouwana Rant Kouunnapurt Na- ‘ 
curar, adias KATTAMA NAGICAR, ZaMINDARNE oF 
SnIvVA-@UNGA and four obhors, appellants, nS 
VETSUS i af 
Dana-sinaa ‘evar alias VaLABa ‘Tevan, Respondent. | 
Tho plointift, as tho oldest su viving mate roprogentative of tho Jetimrar Zemindar of 
Shiva gunga, snod for a declaratory demec establishing his right to suecoad to tho . 
zomindary upon tho donth of the fhat defendant ; and for maintonanco, 
Feld tab tho plaintif® had a right to institute the auit, Pho daughtas of the fiat 
defendant woro not hor vightful sucegssors to tho gominday, and that the plaintift, 
as tho oldest giandkon of tho Zatenran Zeminday, waa ontitlod to bo, preforably to 
the 2nd dofendant, declared reverstonmy hoi to the gomindmy on the death of tho 
fivat dofondant, ' 
Aconding to Iindti law whon the sons of daughters succeod to the property of their < 


giandiathor, they tako by dérect right of succession, as Ueing his nomen holla, Hho 
tho supindas of a man succeeding to his propa ty on tho death of his widow, bat per 
capil 

Unmnariiod or moriiod daughters, on whom aso alana paternal popoty devolves, (nto 
ry joint Iife-intorest with rights of stn vivenship. Cho oatata of Inhotianga pater fom 
thoir father to tho song of all the daughtors as hie nontoxt heia ; and on tho death 
of tho last surviving daughtor,tho (daughtor's) sony bake thy proparty oquallys 















Tho plaintiff ns tho oldest surviving malo ropresontntive of 
the Istinwér zemindar of Shiva-gunga, sought for a declaratory 
cerco osteblishing his right to suecood to tho said zomindary ny 
noxt upon tho death of tho first defondant, and adjudging her to pay 
him Rs. 60,000 per annum for maintenance, and further declaring 
his right to immediate possession of cortain apartments in tho palace 
of the zomindary, which belong to hia maternal grandfathor and 
mother, and in which they resided during thoir life-time, 

Tho plaint alleged Unet the first defendant was put inte posse 
sion of the said zomindary by virtue of the docree* of Tor Majosty 
in Council, bearing date the 30th of November 1863, as tho solo 


*Tn Hatteme Nanchear vorsus the Rajah of skinegiaigt, See Sutherland's Mi 
Coureil Judgmonta, prge G20, : if 
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nurviving daughtor of Gauri Vallava Yovar, othorwise called tho 
Dstinvar somindar; that tho 8rd, 4th and 6th defondants (daughlors 
of the Ist dofondant) wove childless widows, aud (her son ) the 
2nd dofondeut, a minor of the age of 13 yous; that tho zomindary 
was impartiblo, and capable of onjoymont by only one momber of 
tho family ata timo, and that tho plaintif, as tho eldest surviving 
grandgon of tho vomindar had oe vosted right to i6, and was ontilled 
to tho succession upon tho death of tho fist dofendant, according 
to Tlindt law, and customs which govorn tho succossion of priuci- 
palities or tho said principality; and that the lat, 2nd, 8rd, 4th and 
Sth defendants and others had combined to defraud the plainlif in 
Yospeoct of his right to tho zemindary, Ce. 

The Civil Judgo passed tho following docrea:—~ 

My deereo is, that as belweon plaintill and second defendant 
(grandsons of tho first defuudant’s fathar,) plaintid’ ha declared 
hoxt in succession lo tho Shive-unga zominday and that plaintif’s 
olaim to maiutonanco and apartinents bo dismissed, 

Tho dat, 2nd, Srd, Ath, and Sth defondants appealed to tho 
Jligh Court, 

ho Court delivered tho following Judgments :— 

Scotland, GC. J.—'Iho grounds of appoal rolied upon avons 
tho plaintiff cond not maintain tho suit for declaration of hin right 
to bo tho next auccassor, Bub if tho suit was maintainable, the 
decreo ought ta have doclaréd ofthor that tho first dofondant’s gon 
(2nd dofondant ) had tho profornblo right, ov that tho zominday 
was slri-dhwn proporty of the fist defendant, and hor daughtors 
(8rd, dih and Sth dofendants), therefore were hor rightful sue- 
CORHONR, 

Thera is happily no dispute as to tho important facty of tho 
caso. Dara-singa ‘Tovar, tho plaintiff, is the oldast surviving son 
of Volla Nachiar the only daughtor of tho Zalémaay coméndar by hix 
sonior wife, ‘he first defendant, the zomindruni, i4 tho youngest of 
Jia tivo daughters by hia thind wife, Ue had also a danghtor hy his 
Qnd wife ayrl another by hig GUL wile, When tha fast defaudunt 
obtained possession of tho zomindary wider tho ouor® of Hor 
Majesty in Cowneil establishing the right of the daughter of the 


* Hua tho judgmont of the Miivy Conucilin Kattama Sachin eo Raji of Shiv ag anga, 
Moor. dads App, Vol Ud, pr bo 
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Istimvar cenvindar to succeed to tho zomindary on the death of his 
surviving widow Angamulu Nachiar, sho was the only survivor of 
the Istimrar-dar’s five daughters, 

Before Angamuttu’s death tho first defondant was twice mar- 
ried, and it is admitted on both sides that the marriages wore pro- 
per by the custom of tho Maravay ensto, to which the family bo- 
longed, and were both valid. ‘Tho 8rd defendant is tho only child 
by her first husband, and tho 2nd, 4th and 6th defendants ave hor 
gon and daughters by hor 2nd husband, Both her husbands aro 
dead. 

I am of opinion that the first ground of objection cannot bo 
supported, It has beon decided by this Court thet the rule of the 
equity Courts in England is not applicable to declaratory suits horo, 
and it is now soltled that a suit praying nothing more than a decla- 
ration ‘of title is maintainable under the 15th Section of the Codo 
of Givil Procedure although no consoquontial roliof bo grantablo 
upon the declaration, if 2 giound for secking the protection of suck 
a, suit is shown to exiat. 

Then as to tho substantial objection to the declaration made 
by tho decree; tho question to be considered is, whother, whon 
paternal property descends to tho survivois or survivor of sovornl 
daughters, tho sons of all the daughters, or only the son or sons of 
tho daughter or daughters in whom tho proparty vested, aro, or is, 
entitled to succeed as tho heir or hoirs of" thoiv grandfather, 

I think it is olcar, that as rospects the reason upon whieh tho 
law rests, tho argumont on behalf of the appollant is supported by 
the weight of the authoritative texts and commentarics of tho 
Benares and Bengal schools; although the schools dilfor, perhaps as 
to the extention of the reason to tho barron, and sonloss, widows, 
See Smrits-Chandrikd (Krishna Swamy’s translation) Chap, XJ, 
Sect, 2, Sl. 10; Daya-krama-Sangraha, Chap. I, Scct, 8, Déyw-bhdga, 
Chap, II, Sect. 2; 1. Stra, H. L, 188, In Chap. II, Soct. 2, of the 
Mitékshar&, which treats of the right of daughters to inhorit, this 
reason is not explicitly declared, but it is, I think, impliod. 

Consistently with this reason the samo authoritics oslablish, 
T think, that whon tho sons of daughtors suceoad to the proporty 
of their grandfather, they take by direct right of succossion a9 boing 
his noarest heirs, like the sepinidas of a man suceoeding to his 
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property on the donth of his widow, but per capita, Tho vulo of 
stecossion oxists as laid in the Déya-bhdga, “é fortioré in tho cago 
of tho daughtor and grandgon whogo protentions are inforior to tho 
wilo’s” (Seo the Aadhavéya commentary by Mr. Buruoll, p. 26): 
and it roais upon tho great principle of tho entire Tlindk Low 
of stiecossion 40 proporty, that nenrnoss in regard to the attributed 
capacity and sacred duty to confer spiritual bonofits by tho offoring 
of funoral oblations, oithor immediately or modiately, confors tho 
night to inhorit tomporal wealth. Now it is beyond question that 
all sons of daughters aro accounted to possess tho virtue to confor 
such bonofits with like oficacy. ‘The genoral ordinance declared is, 
that in regard to tho obsequios of ancestors, daughter's sons aro 
considoroll ng son’s sons, (Mithksharé Chap, 11, Sect, 8, SLO; 
Smriti-chandried Chap. 1, Sect. 2, $1.10); the Mudhaviya Com- 
moniery, Sl. 87. In principlo then, the law «ves nob admit of the sue- 
ovasion of somo of thy sons of daughtors to tho oxclusion of the ofhors. 


Tho ruto laid down in tho Déya-bhdya Chap, XT, Soot, 2, 81. 
30,* and tho Daya-krama-Sangraha Chap. 1, Soot. 4, 81, 3, that mar- 
ried sistas sucocod altor tho patornal proporty hat boon vostod in 
a maidon daughtor, ouly on her denth wibhout issuo, appears to bo 
tho singlo rulo which favors tho oxclusive succession of the sons of 
a daughtor in whem tho patornal property actually vests. My, 
Mucnaghton in his “Vrinciples of lindt bar,” slutos as a sottlod 
distinction botwoon succession of maiden and manied danghtos 
according to tho Jaw of Bonga), that if the former marry and dio, 
leaving sous and sistors or sisters ons, hor sons alono take to tho 
oxclusion of tho sistors aud their sons.* But ho addy * this distine. 
tion dova not seem to prevail anywhoro but in Bangal.? At prosont 
TJ havo a strong inprossion that the Uindé law govorning hero dous 
not rocognizo such distinction. 

Tn effect, as it scoms to mo, that tho haritage is nnobstruetad 
when there is male issue of any daughtor, bocanse tho righty of 
auch insta oxist simualtancausly with the tulorest of the dauyslilory, 
‘hore is no Mlusion to a proferontial right of tho sons of any one 
daughtor, and nothing exprossod is inconsistent with tho soma ot 
sovoral daughters slang the inheritance, 


* Bub deo Vyaraathe Par pine Cans Lake) pp 7a) LAL, Wet, lesa, 
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For theso reasons J an of opinion, that unmarried or married 
daughlors, on whom as ¢ class paternal poporly dovolvay, take 
a life-intorost wilh rights of survivorship,—that (ho estate of in- 
horilance passes from thoir father to tho sons of all tho daughtors 
as his nearest heirs; and that on the death of tho last surviving 
daughter, tho sons (of daughlors) take tho properly equally 5 and 
consequontly, that tho plaintiff being the cldesb surviving grandson 
of tho Istimrur cemindar, is Uie heir, having tight to succcad to 
tho property in dispute on the death of the semindarnt, tho firs 
defendant. 

With rospect to the socond question raised by tho appellants’ 
objections to tho declaration of tho plaintiffs right, whother tho 
zomindari is the stri-dhunum property of tho first ‘dofondant, I 
need not add any thing, as my conolysion of tho first question iv 
obviously docisivo of it, But I onght perhaps to say with reforonce 
tothe arguments advanced on behalf of tho appellants that tho 
authorities da not, I think, present any ground for them, ‘Thero 
are somo texts and comments recognising as stri-dhunwm paternal 
properly dovolving on a daughter, but thoy appear to mo to 
rolato only to an appointed daughtor who was doclarod to becoma 
by tho appointment tho third description of son, Mitékshard Chap, I, 
Hect, 11, Sl. 18, and Chap. TL, Scet. 2, SL 5, Déya-bhdga, Chap, LL, 
Sect. 2, Sl. 10, 16—and thoy aro of no forco now, tho appointmont 
of a daughtor, having becomo ebsoloto, as Lo olhor daughtors, 

I can find no recognition of a similar kind, and it is oxprossly 
floclared in the samo section of tho Déyu-bhdgu Sl 80, and in the 
Daya-krama-Sangraha, Chap, I, Sect. 8, that patornal proporty (oax 
not become their strt-dhwnum, and in tho passages cited from the 
Vir-mitrodoya the contrary position is rofuted, j 

Hy 











ho frmdamental principle of tho law of succossion, too, ig 
advorso to tho contention of tho appollanis, fur if tho paternal 
properly passing to a danghtor wore to becomo her stri-dhunwm, 
tho succegsion would pass away from those who woro tho nourost 4 
heirs by yirtyo of their capacity to offer oblations 10 Lhe last mala , 
owner. : 

On these grounds J am of opinion that tho doerco of the Civil 
Court is right and should he alliumed, bub without costs, 
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Mr, Justico Wolloway rostod his judgmont upon the samo 
ground. ‘Towards tho ond of it he said -—~ 

“On tho question whothor propoily coming to a woman by 
inhoritonco is. slrt-dhwwwm or not, I do not considor it of tho lost 
congoquonco for the decision of this case io detormina, By ealling 
il slri-dhunwm, wo should not bo in tho least assisted to tho solu- 
lion of tho order of ils transmission, for tho various soxts of até 
dhunum are iransmitted in various ways, I will shortly sam up 
tho grounds upon which I come to tho conclusion that the decree of 
tho Civil Sudge ought to bo affirmed.” 

The learned Judge then states the grounds to be — 

*. Tho principlo of tho law is to dotormino the descent by 
tho neaynoss ov vemotenoss of connoction with tho offering; thero 
is no taking by or through or by virtue of any individual; the only 
pffect of relationship is tq conncet with that offering ; the very namo 
stpinda is tho clearest etymological proof of tho predominant 
potion.” 

“2, Thab this prinoiplo ia tho roason for tho daughtors taking 
al all,” 

“§, That noithor in this, nor in any othor caso, has what ig 
emlod vosting tho slightost influence ; tho vory notion of horitable 
blood is, ag applicd to ind Law, moaningloess.” 

«4, Dho principle of tha low is the only safo ground for do- 
ducing a rulo of descent.” 

Mad. IL. ©, Rep. Vol. VI, p. 310. . 


Undor tho Tlindt lay, where proporly is proved to ho 4 sopa- 
yato and divided property, tho daughters aud danghtor’s son aro tho 
Jognt heirs ontitled to il, and not moro romote relations to tho do« 
consod—Burriyur Stagh aud others ve Masswummat Munsee and 
othors—-Agra Rop. Vol. H, A. C. p. 100, 


Afler daughters aro exhausted, daughtor’s sons succeed, bub 
nol till thon,-Ststrd Anandyun vy. Vongumal,—Mad. §. 2, for 
1861, p, 137, 


Tho sons of a daughter cannol succeed to tho ostalo of thoir 
matornal grandfathor lll aftor the death of their mother, ‘hoy 
are entitled to suo for Uheh tights within twelve yeas of the 
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death of their mother, and 1o requivo the period of thoir minority 
40 bo takon into considoration according to Section 11 of Act XIV 
of 1859.—Kummul Sha Bennik v. Ramjes Sha Bennihe—S. W. BR, 


Vol. IT, p. 277, . 
( According to the Mahratta School : ) 


Grandsons (sons of a daughtor) wore docided undar « Vaa~ 
vasthé not to succeed to tho proporty of thoir matornal grandfather 
during the lifo of a daughter-in-law (widow of a son,) ho having no 
other hoirs.— Maha Lukemes v. tho grandsons of Kripa-shookul— 
Borr, Rep. Vol, II, p. 610. (Mort. Dig. Vol. I, p. 806.) 


Sursa Kumant, and othors, Appellants, 
VErBUS 
Gunpuarp Straw and othors, Respondents. 





Mangu-supan Sinan, Appellant, 
versus 
Tho same, Respondents, 


Tho author of the Vivdda Okintémani, a Mithila work, haw omibted tho daughtor's son 
from tho gorios of hols ;* but according to tho othor authoritio, Inoluding tho 
Mithila logal writors, tho right of tho daughtor'’s won noxb to Uno daughtor ia dualare 
ed. Tho Sudder Dowanny Adawlut adjudgo that tho danghtor's son Ja Doly, «lis 
vogarding his omission fu tho said work, and thus ruling that tho position in tho 
Déyuwkvanasangraha that the daughter's son acooding to the Maithila wrllors ts nob 
an heir, is oroneous. ‘This position seoms to havo been adopted by Shr W. LI, Muo- 
naghton in his Hindu law, without suffoiont invostiguion, 


Suuja Kumari (the surviving daughter of Allap Singh,) in 
association with Madu-audan Singh, her gistor’s son, brought in tha 
Zillah Court, the action whenco arose theso appeals, ‘hoy 10sted 


thoir right on title by inheritance undor tho Tlindi law. ‘Tho: 


ofendants joined isauo on the point of law, assorling that by tho 
Hindé law, as received in Tirhoot, tho aguato kin of a decesdsud 
Tindt excluded his daughtor and daughtor’s son, 





* Tho outhor of tho Viutda Chintdmant has nob emitted Uie dangltet'’s yon hous 
the series of heirs, but har placed him aftor the father, See. Vi, Chi, p 209. 
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On the 28rd of March 1888, tho enso camo on for drink before 
tho dudgo, who passed this judgmont. “Leb tho plaintiff Suyja 
Kumari recover, and, undor an injunotion not to alionate during Jifo, 
enjoy the property claimed, receiving tho profits in doposit, ‘ho 
other plaintiff has no intorost in tho estate of his maternal grand- 
fathor, . 

From this decision tho two plaintiffs preferred separate appeals 
to‘the Court of Appoal at Patna, ‘Che dofondants also appealed, 

On tho 18th of April 1833, the threo appeals boing conjoined 
came on for trial bofore Sir James TMarington, a Judge of the Court. 
Tle found that Alap Singh had sueceodad to his fathor'’s ostato, which 
ho had hold distinct and scparate, To proposed, thorefore, to re~ 
vorso judgmont of tho Lowor Court, and to deerea tho proporty, 
claimed, to tho lwo plaintiffs in oqual alinves, with provision that 
the share of Sarja Kumari should be cousiderad as hor cxtale heri- 
table by hor son, 

Brom this "judgmont both plaintiffs by soparato potilions to 
tho Suddor Dowanny Adawlut appliod for Spocial Appoals, 

« Both appoals wore roforvod for trial to Mx. W. Monoy, Officiat- 
ing Judgo of tho Court, and, boing conjoined, came on before him 
on the 24th, Decombor 1886, when ho directed tho Pundit of tho 
Cour’ should be required Lo expound tho law on a statement of 
facta whivh recited that Alap Singh was an inhabitant of the ‘Lirhool 
district. ‘Lhis reforenco producod from Voidyn Nath Misr, tho 
Pandit, an oxposilion of tho law, stated to conform with these and 
other authoritios current in Mithila, vis, Manu, Pivdda Ohintd- 
meant, Vivddu-Chandra, Vivida-Ratnékara, Kalpa-taru, Mudana 
Lavijdta, and Smriti-Sdra. Tis substance is this—" In tho threo last 
named works, to tho estela of a man who has died wilhent malo 
issuo, the daughtor's son is montionod as tho hoir noxé to tho 
Anughtor who follows tho wifo, bul ho is nob so montionod in the 
first two works,” 

The undermentioned extracts wore rooited aa indicaling a con« 
flict of doctrines in rogard to the right of tho agnalo kin distant 
in tho ded and 4th degreos 

Ketract from the Kalpa-taru:— 

1, In this, the text of Vishne reciting tho sories of hairs to 

him who died without malo isso is quoted, Tn it tho danghtor's 
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son is placod noxt lo the daughtor, and hefore (ho paronts aud col 
Interal kin in tho malo lino, Tho author adda that, “ aftor the 
daughtor aud daughtor’s son,” Vrikaspati provides “ failing him the 
brothor,” &o, 

Eotract from the Madana-périjata i— 

In this, tho author propoenda tho right of the daughtor’s son 
afer tho daughter. Io cites Vishna's toxt, which provides for tho 
succession of tho daughter's gon on failuro of othor issua, because, 
in regard to tho obsequios of ancestors, sons of daughtors: are con- 
sidered as sons of sons (vide ‘Trans, Ait, Chap, If, Soot, 3, 
SL G.*) Ho adds that tho particlo “also” [eva] in the oxpression 
“daughters also” occwring in the toxt of Vajnyavalya imports 
the samo moaning [vide idem]; and that failing tho daughtor’s sor 
the parents take the estate, ; 

Lotvact from the Vivdda-Ratndkara i 


8, Aftor the daughtor and daughter's son Vrihaspati procoada 
“failing him tho brother,” &e, 

4, Text of Vajnyavalkya cited in tho Vivdda-chintémani, 

* Vindda-Ratedkara, Viddda-chandra, and other books, “Tho wilt, 

tho daughters, also the paronts,” &, 

5, TLoxt of Vishnw cited in tho same works, ‘This varios from 
the same text ciled in the first authority by omission of tho clause 
in favor of the daughter's son-f : 


Eetract from the Vivddu-chintémant -~ 


6, At the close of the Ohapler on succassion tha author roe 
capitulates tho series. In the passage as quoted by tho Pundit the 
daughter's son is omittod, 


Extract from the sume work :— 


7. It procedos that givon as the Gth authority, It rocilon a 
text of Vrikaspatt}, and a text of Manus, 





* My, Colebrooke in a note on this toat saya that i, in not found in Verhaw's inst} 
tutes, bub olted as hia in the Smritichands ikd and diya Ky anaSangraha Vide 
Déyt-Bhéga, Chap, xi, Soa 11, para. 23, and Mid, Chop, fi, Sou. 8 pma, Go” Lb may bo 
toxt of tho older Vishnu 

t Itia thus cited in tho copy of tho Diya-Nuiga, fiom whieh Mr. Colohooke trann 
lated. Tle, howovor, noticea the reading which hag the elanse in favour of tho danyghiter's 
son (Vide Ddya-Rhdga, Chop. xi, Seats, Land &) With thin alausy ib is oiled Dn tho 
Digest ron rat ig not  mootrlen, and teaeiana. moro seurcop ile of corruption, 

E Vide wanslation, Déyd-Bhdya, Chap, xi, Saatu. 2, 6, 17, and Vigent, Bue! i, 
Sco, 224, tho Section treating on tha appafutod Aaughtur, ' wan Vs Gely, 

§ Vide idom, pra, 10, 
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Tho first declares that oxistenco of kin notwithstanding the 
daughter's son is entitled lo hor father’s estato just as sho is so 
enlitfud. ‘Cho second declares that the daughters son takes dhe 
estiute of hor father who Joft no male issue, for ho ollers oblations to 
hin. ‘ho author adds that “for tho sake of conformity with tho 
toxb of Vajnyavelbyu, those texts must bo understood as appli- 
evblo to the case where tho heirs, of whom tho mother is fist 
[Matrdédi], exist not.” . 

YVhis exposition of tho law was read and argned before Me W. 
Monoy and Mr. Rattray on the 23rd February 1887, Another ex-' 
posilion of the law by 2am Joy, a Pundit of tho Supreme Court, 
was reecived on part of Madhu-sudun appellant, fn this he argued 
that it was tho intoution of the authors of the Vioddurutn dha, 
Vivida-chinkdmani, and other Mithile works to place tho 
daughter's son noat to tho father, 

She dudgos reversed the judgments of the Lowor Courty, aud 
deereed that Madhu-sudun should recover tho moioty of the estate 
for which ho had sued in coujanction with tho other eppallant, 

Tho substance of the reasons etatad in the support of me 
judgmont was as follows: 

Tho District of Tirhoot is in tho tack called Mithila tt v 
Mindd of that district hes died without malo issue, wife or daughter, 
according to the Tindd lew as thare cireont, is tho daughtor's son 
his hoir in proforonco to other kin? his ix the point ab issne in 
tho cago, Cho Vyuvanthd of tho Pundit ostablishos the preferable 
yight of a daughter's son, tho texts cited in tho Ist, Sud, 8rd and 
7Uh proofs aro conclusive on this point fn tho texts cited in tha 
4th, Sth, aud 6th proofs thodanghtor’s son is not expressly mon- 
tioned, bitt his oxclusion from succession, contrary lo tho expresso 
sanction of tho majority, of authorities in his favor, cannot be ose 
tablished by tho omission, 

On tho part of tho appollant if hay boon mygod that Ue text 
cited in the 4th, Goh, and Gth proofs aro wouk or innecurabe, anil 
insafficiont lo sustain the easo of the respondouts, and the argnment 
acoms well founded. The Granslations of May Colulnooke slow thak 
by approved texts the married daughter and maiden chueshter ara 
proferred as hoirs to the widow daughter, The ground of this pre. 
foranoe ig, that the live formor may have sous who will honetit Choir 
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matemal graudfathor by the performance of ritoa, Th sooms thon 
absurd fo hold (hat an existing daughtor’s son should bo exeludad 
when his probable birth even would bo yeound of moferonce Lo bo 
shown to his mother. Thore can bo no donbb as Lo the equal inlerosts 
of Madhn-sad&n and of his aunt conjoined with hor son in tho 
cstalo of Alap Singh, 

Remarks: 

Tho onquiry in this caso romaves a common orror, that by tho 
Jogal writers of AMithilu tho daughtor’s son is nol recognized as an 
heté. It is evident that Sir W. IL Maonaghten had not duly 
investigated the aubjoct. IIo probably adopted his position on oradit 
from Sri-kvrishna, the author of tho Déya-krama-sangraha, who is 
the recorder, if not the invontor, of the crror, 

At tho closo of tho section Jagan-nath recites as the racapilu- 
lation of Missr a series of hoirs,in which, contrary to tho Gth proof 
of Vaida-ndth Missr, tho daughter's son is montioned noxt beforo 
the cognate kin. 

The difference is that Ram Joy, more corroctly construing tho 
word as usod in the toxt, placos tho daughtcr’s sou boforo all the kin, 
bubaftor the parents, ; 

Viohaspati Miss, comparatively, is a modorn Afithile writer, 
aod however rospoctod ho may be for hia learning, his authority 
for tho oxclusion or dogradation of tho daughtor’s sou cuimot avail 
against the many strong toxts of Mtonis, docisive of bis vight, and 
the conomring opinions of expoundors including wrilors of Alihila, 
In his initial vorsos ho (Vdehaspali Mixsr) profossen lo compile 
his work after attentive considoration of the Halpu-tara, Viodda« 
Ratnikara, and othor works, yot (according to what seams te bo 
the most approved reading of his work,) contrary to the authority 
of thoso works ho passes by tho daughtor's san without any oxple- 
nation or diseussion, In placing tho mother next bo tha decyglitar, 
ho cites decisive textsin fyvonr of tho danghlor's son, whieh ho 
admits do nob rogard tho son of an appointod danghlor, Nest to 
tho mother he locates the fvbhor, and ho then procaads to nay, Uivt 
tho right of the brothor is alo on aevount of the proso text of 
Vishnu, In his vocapitulation, (necording Lo whut soon the most 
approved roading) ho has nlsy omitted tho daughlera non, 
soems, theraloro, Vat Vdchaspaté Miser tus omitted dhe daughter's 
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son from tho soriea of heirs,* but in w modo which exposes him to 
tho imputation of ambiguity and inconsistency, 

The two appellants originally sued jointly as possessing equal 
righty, Tho appellant Suja Kumari did not oppose tho claim of 
her nophow, but on the contrary continued to acquiesco in’ ite 
Therefore, although tho equality of Lhoir rights has boon adjudged, 
under such circumstances tho judymont hay nol the virtue of a 
procedont applicable to any future litigation betwoon a daughter 
and @ dangliter’s son in regard to tho exlute of the father of the 
ono, and the maternal grandfather of the othort ‘ 

Sol, B.S. D. A. Vol. Vi, p, 142 66 sey, (New lid. pp, 168-179), 


A. danghicr’s son is ono of the nearor sapiadus, and in tho 
lines of hoirs before a brother's son, according to ITindti law 
Krishnammea v. Pupi—Mad, WO. 2, Yok LV, p, 98, 


According to Hindi law current at Bonares, tho daughtors' 
yong inhorit in default of qualified daughters, and that, if there be 
sons of more than ono daughter, they take per capita, and nob 
per alirpes. ‘Lho widow of tho decoasad was incumpotont to modify 
tho torm of tho original transaction injuriously to tho roversionors, 


Tho plaintiff is cquitubly entitled to recover the profity of the 
sharo adjudged to him, from whieh ho has boon unjustly oxuluded in 
consequanes af his grandmothor's egal procecdings—lkune Stats 


wath Punday ond othors v, Busdeo Singh—-Agra Rep. Vol. HM, 
a0 p. LUGS, 


Admittod Legal Opinions. 


A mau cannot claim hia matornel grandfathor's propaty white his mothor in living 


Q. A porson brought an action, claiming his maternal grand 
father's proporly, whilo his mothor was living, and there was a 
possibility of her bearing more children, La this case, was. (lw 
grandson entillod to a judgment lor the property ? 

2, The plaintiff's mother has exclusive right (a the property 


* Mea tho foatnate ti frgge 4b 
tA diughtor'n aon canned sticgeed dlmubanwotaly willow daughter, ab ru lunge ae 
a qualifed dauyltor estat, 
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claimed ; consequently, the plainti! camot ho considered in the 
light of an hoir to the deconged, so loug a4 his mothor survives, 
Zillah 24-Porgunnahs.—Macn, IL L. Vol. 1, Chap."J, Soa, ili, 


Caso 15. 


Whoto tho family is sepatatud, the daughter's son tikes the estide, “Lo tho exoliumien of 
the wrelo and ynely’a son, 


Q. A person of the kayusthe or cai class, was survived by 
his throo sons A, B, and CU, who took possession of their fabhor’s 
_ ostale :. subsequontly tho eldest son (A) died, leaving a son who was 
in the enjoymont of his fathor’s share; and thon the second son 
(B) died, leaving a gon, ‘ho third gon (C) is still living. ‘Cho son 
of the eldest son died, leaving a daughter and her two sons, ‘Those 
"tivo grandsons claim one-third of tho ostate, being thoir maternal 
grandfather’s logal share, but their mothor is still living, Under 
these circumstances, supposing tho oldest brother's son to have on- 
joyed the property without having come to any division of it with 
his two uncles, on tha death of such oldest brother's son, will his 
proporty dovolve on his uncle C, on his other uaclo’s (3's) son, or 
on his own daughter, or on his danghter’s sons whoso mothor still 
survives? Supposing the proporty to have boon divided, and that 
they lived apart, in this caso, should that portion whieh tho oldost 
brother’s son possessed, cdovolvo on his daughtor or danghler's sous, 
or on any, aud what othor person? and genorally, whethor the oldest 
brother's son lived togethor or apwt from hiy unelos, and diod lov+ 
ing tho individuals abovo specified. What is tho law as to their re- 
spective rights of succession ? 

Lt, Tho ordor of the heirs of a separated and not rommitud 
individual is thus laid down by Va@jnyavalkya: “'Eho wifo and tho 
danghtors also, both parents, brothers, &c, This rule oxtends to 
all persons and classes,”* 

By the import of the particle “also,” tho daughtor’s son suc 
ccods fo tho estate, on fuiluro of daughtors. “Ifa man Jeavo noilhor 
son, nor son’s son, nor wife, nor ( fomale) issue, thosdaughlor’s son 
shall take his wealth, Tor, in regard to tho obsequios of anevators, 
daugliters’ sons aro considered as sons’ sons,” 





__,..* Tt would havo been vice verad arcording to the lay of Bonares, had the family ben 
joint and undivisted,—Nolo by sir W. Macnaghten, 
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Tho calnte of a person deconsod who was soparatad from his 
co-paroenors, and not ro-united with thom, first goos to his widow ; 
in default of hor, to tho daughter, as Kétydyana says: “Lot tho 
widow auccood to hor husband’s wealth provided sho be chaste ; and, 
in dofaull of hor, lot tho daughter inhorit, if wamarricd.” 


On failure of these hoivs, tho mothor takos tho inhoritance; in 


Gefaull of her, the father is successor ; tho uterino brother takes the 
horitage ab tho father’s doath; in dofwult of a brother of the whole 
blood, tho half-brothor becomes heir, 

Menws—"' OF « son dying childless, ard leaving no widow, the 
fathor and mothor shall lako tho ostate: aud tho mother also being 
dead, tho patornal grandfather and grandmother shall take tho 
horilago, on failure of brothers and nephews.” 

To the noarost kinsman (supinda) tho inhoritance noxt belongs. 

Among tho sapindas, ho who is nearest is ontitled to succes. 
sion, and ho who is romoto ix oxeludod by tho nearest: such is the 
moaning of tho text, 

Accordingly, Prihaapatt says: “ Whore many claim tho inho- 
ritaneo of a childloss man, ofthor paternal or maternal, of moro 
distant kinsmen, ho who is the noarost shall take the estate.” 

According to tho preceding passages of Menu, Vishnu, Vrihase 
pat, Kdtydyana and Ydjnyavalkya, it is dotermined, that sup- 
posing tho oldest brothor’s son bo havo separated from his unelos, 
and not to have beon re-unitadt, his ostato will go first Lo his danghior, 
and, in default of hor, his grandsons in tho femalo lino will tako the 
inhorilance; but, if tho proporty was hold in joint tonaney,.or if 
ho, after separation, became ve-uniled with his paiarnal relations, 
thon his proporty would devolyo on his unclo and unelo’s son, bo- 
cnuso thoy aro his sagotas and sapinedas, 

This opinion is conformable to tho Afiikshard and Vyavaldra- 
Maytikha. 

Bareilly Court of Appeul—Macn, IW. Ta. Vol. Tl, Chap, 1, 
ale, ii, caso 13. 
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RELATIVE TO PARENTS. 

‘Ihe mother succeeds in proforonco to tho giator, in default of 
sons, widow, and daughter, ‘ho mottior thus inhoriting to tho son, 
the inheritance will doscond aftor hor death to Aés, and not to her, 
particular hoirs, and she cannot alion, during hor life, to their pros 
judico—Rama-Swamt Modeliar v. Vallatha—Tho 2nd of August 
1818, Strango’s Notes of casos, Vol. II, p, 211.—Morl, Digs Vol, 1, 

page 822, Norton’s Loading Cases, Part I, p. 557. 


Mapras H, 0, Axt—Zhe 8th of June 1865. 
P, Bacuirasu, Appellant, 
versus 
V. Vanxataranu, Respondont. 
Acvording to Hindd law o mother inheriting from hoy gon has nob an absolute susiky 
in tho ostato, but moroly a lifo intorest, without powot of alfonation, 

This was a special appeal from the decision of C, Collett the 
Civil Judge of Vizagapatam. 2 

Jupament :—The facts of this case and the quostions at issue 
in {t have beon ao clearly set out by the Civil Judge that it is not 
necessary that wo should recapilulate thom, 

The caso comes before us now on spocial appeal mainly upon 
two grounds: first that Kamama having ontered upon tho proporly 
in succossion to hor deceased son took it absolutely and with unfot- 
tered power of alionation ; second, that there was no ovidenca of 
fraud in tho transfer nando by Kamama to dofendant of tho proporly 
which forms the subjoct of tho claim, 

Tho general doctrino in ILindt law in regard to tho succession 
of property other than hor peculiar property which has dovolyed on 
a woman is that thoso succeed her who would have beon heirs in her 
“default, or that her oslate is an estate intorposod for lifo hotwoon 
that of tho last absolute proprictor and his noxt heir, 

Tho Mitéksharé, howovor, tho guide to tho laws of Southorn 


India, onunciates tho peculiar doctrine that property which do- 


volves on a woman by inheritance is classed with Séré-dhanas tho 
effect of the doctrine being of course to givo hor absoluto plopinty, 
in it and to change the ling of descont.+ 





* Present: Provo nud Innes, J. J. 
‘+ Nob so: seo Widow's Suecouglon in Part J, tho Prinolples of Wuds Lav, 
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Tn Sir Thomas Strange’s Tindtt Law, Edition of 1825, pagea 
165 and 166, hoe points to (he distinction between the Bongal lew, 
aud that of Southom India in this respect. 

Sir Thomas Strango says :+—“ Lad tho proporty boon the mothor'’s 
in tho Lindi senso of woman’s property, it would descond on hor 
duath lo hor daughtors, bub having heen inhoriled by ler from her 
aon, ib passos according Lo the law, ag practised in Bengal, nob to hor 
heirs, but to his. According to tho Milékshat which is followed in 
this vospect by other authorities in tho Southern Tudia, so vestod it 
classos as stri-cdhanw and descends accordingly undor tho rules of 
inheritance for tho proporty of that description to hor daughters 
and not to her sons; but according to tho doctrine of tho Sarit 
Chandrika tho right of inheritanco is vested in difleront persons, 
as it was acquired boforo or after covorture, 

The passage in tho Miléleshad to which 1oferoneo ia horo 
mado is as follows:—"That whieh was givon by tho father, by the 
mother, hy the husband, or by a brothor; and that which was pro- 
sonted (to Lhe bride) by tho maternal uncles and tho rest (wa pator- 
nal untclos, matornal aunts &e,,) ob tha timo of Lho wadding boforo 
tho nuptial firo, and a gift on #& second marriago, or gratuity on 
account of suporcession, as will bo subsoquontly explained, and also 
properly whiok she may have aoquired by inheritance, purchaso, 
partition, seizuro or finding, aro denominated hy Afunw and tho vest 
woman's proporty’ (Chaptor LT, Section 11, para, 2)” A roferonce 
to tho passage of Muna alludod to shows, however, that that sourco 
of all Ifind& law has not ospecinlly included property dnkerited 
among tho classes into which ho divides tho séri-dhanum, 

Tho pagsago runs thus:—"* What was givon beforo tho nup- 
tial five, what was given before tho bridal procession, whab was given 
in token of loyo, and whal was received from a brother, a mother 
or a fathor, are considered as tho six-fold soparale properly of a 
married womane? Chaptor 1X, Shloke 14, : 

In para. 4) Section xi, of Chaptor TI, of the Mitdkshawt it ia 
explainod that, whon AManw speaks of tho six-fol property of tu 
woman tho intention is not Lo restrict tho moaning to property of a 


* Only park of Ulvis passaya da found in Mayno’s adltion, page TEL, where Che practios 


of the Burygal Solel is ntated, bub the dintinotion taken by Sie Thom SQ aaye Dative 
it and Uso Schuul of Southern bidte is Q~rebubly hy aveldunt) omitted, 
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denomination unquaslionably falling within tho six elassos which 
he has euumeratod, but is movely by way of docluring that thare 
was no loss than six kinds of such proporty, while thera might be 
many more, And this view of tho anthor is supported hy tho pas 
sago in Manw immodiately following that just quoted. It is as 
follows:—" What sho reccivol after martiago from tho family of 
hor husband, or what bor affectionate lord aay havo given her, 
shall be inherited, oven if sho dio in his life-time, by hor children,” 
(Mana Chaptor IX, 195.) ' 

Thoro is, however, no allusion in Afunw to the doctrine of tho 
Mitéksha4, that property devolving on a woman by inhoritance is 
Stri-dhanam, 

And it is remarkablo that while tho Milékshard i in paras 5, 6 
and 7 of Section xi, Chapter TI, enlarges upon tho logal, proposition 
laid down in para 2, and quotes authorities in supporl of those parts 
of it which yelato to gifts to m woman boforo or after marringo from 
her kindred and from her husband’s family, no illustration »whatovor 
is given of tho bare declaration Liat proporty acquired by inheri- 
tance also comes under the head of Stri-dhanam. In the Digost of 
Jagan-natha, in the Chapter on woman’s property (Book V, Chapter 
TX) no allusion whatever is mado to the doctrino, nor among the 
multiludes of other authorities quoted is this pasingo of tho Mitte 
shat even so mach as referred to, 

‘Tho’ law as to tho ostato which a Tlindt widow bas in proporty 
dovolving on her on tho death of hor husband without male isso jing 
heen long ago woll sottlod, and unless thore wore somo more clear 
exposition of tho law than tho above pasingo from tho Mitékshad, 
or tho authority of decided casos showing that Lho ostale hold by a 
mothor in property which has dovolvod on her from hor son whos 
wife has prodoceased him and who has no issuo, is largor and stands 
upon o different footing from that of the widow, we should hesitate 
to say that it-was so. ‘ho casos in this procedoncy tn whiah this 
point has been directly docided must havo beou exceediugly rare, a4 
none ig to be found in tho reports. We may refer, howover, to thy case 
of Doe on the demise of Rama-semi Moodaliar v. Vidlala, roportol 
pago 211, Vol. IL. of Sir ‘Thomas Strange's nolos of causes deviled 
in the Madras Supreme Court ‘This cuse was decidod i in aie 
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whilo Sw Thomas Sirango was Chiof-Justico, and tho point in 
tuestion was thorein considered. Tn tho judgment tho following 
passage occtus:—"Té sccmed sattlod indood thal, tho mother thus 
inhoriting lo hor son, the inhoritance would descend after her death 
to his, aud not to her, pooutiar hoivs; and that sho could not alien 
dming hor life to their projitdica.” This was not tho point directly 
in quostion in tho suit, and tho Digest of Jeyen-ndtha, and nob the 
Mildkshag, is quoted in support of tho opinion thus thrown out; 
but that the Chief Justice had tho Mitikshata before him at tho 
timo and had accoss to the passage containing the opposite doctrine 
is ovident from the judgmont itself and the foot notes to it in whieh 
the Mitéksharé is soveral times qnoted in support of other positions. 

Wo think, therefore, that this is an indication of the opinion 
Sir Thomas Strange had arrived ab as to what tho practice of tha 
lew upon this point was in tho Madras Presidency, and thal his 
viow was that, howovor authoutative tho coaching of the Mititkshat 
and text-books of tho samo schvol might in gonoral be, they wero 
nol to bo followed in this particular point. 

Aimong tho cases quoted in Morloy’s Digest auder titld “Inhort 
tanco,” sub-litlo  Parouts,” vot a single insliauce is givon of tho 
doolvine of the Mitdksharé upon this point having hoon followod, 
though tho question must frequently havo beon aaised at Bonaius 
and othor parts of India whore what is called tho Benaroy School 
provails, tho great authority of which ia (he Mittkshmd. ti tho 
absence therefore of any distinel andlotily in sapport af tho doctrine 
of tho Mildkeliard, which, nob having beon illustrated or explained, 
leaves us in doubt whothor the author ablached as witlo ts meaning 
to the words “nequired by inhovitance” ay thoy matually adbnit of, 
wo think that tho law upon this sibjoct of tho Madias Presidency 
follows tho general rule of Lindt lew; that proparty so deyolyod 
ig not alri-dhanam, and docs nob follow tho luv of succession pecutiae | 
to proporly of that kind, £1 follows, then, that the mother inherit. 
ing to hor son hag not an absolule properly in the entate, bub takes 
morely for lifo and has no power of alienation. 

We, theroforg, alfiim the judgmont below aud disiniss thy ap- 
peal with costs.*—-Madk H.C, Rop. Vol UH, p. do. 


A ie,” uaye Biv Fol Narlor “avy ba cogiardel ay Cha Leads ewer on Ui queit 
in Matta" Sou Norton's Leading Cig Lab U0, pn fod, 
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Carourta, 8. D, A—ZLho 22nd of Marvel 1847. 


Prosent: 
R, UL, Ratiry, A, Dick and W, B, Jackson, Judges. 


Ruanoozur Suan, versus Mussummar 'ToLasen Konwur, 
and olhos. 


TL ig admitted, that tho ancestral properly inheitod by the 
brothers Bhowanco and Byjnath was divided botwoon thom in 1788; 
and with referenco to this, appellant argues, that the mothor of 
(Byjnath’s son) Nursingh was his (her son's) heir; and that tho 
proporty having thus passod into hey hands by inhotitanco, would 
descend to her heirs, and not revort to hor husband’s, on hor domiso, 
Respondents maintain, that, tho mother of Nursingh novor had 


“more then a life-intorest in the estato; but that, ax long as sho 


lived, that life-interest barred any claim on their part, and conso- 
quently tho statute of limitation had in no wiso boon infringed by 
them. 

Tho Court assume that tho mothor of Nusingh succeedad to 
tho property, in hor own right, on hig death + it remains bo bo dotor- 
mined whothor her suocession to it was as stri-chacn (or women’s 
own proporty), or morely as holding a lifo-intorent in il Tn cithar 
enge tho statuto of limitation has no application to tho suit, 

Tho respondents’ vakeel refors to pp, 25 and 26 of Macnngliton’s 
Hindt Jaw (of inhoritanca) to show, that the hoits of tho son would 
auecced on tho death of tho mothor, not tho mother’s heirs; and 
cites tho caso of Mussummat Bijyah Debbea.-Sudder Dowauny 
Adawlut Reports, Vol. I, pp. 162—164, 

Wo ic of opinion that with roforenco to tho authoritics and 
facts boforo us, wo do nob ontertain any doubt of tho right of the 
hehs of Nursingh lo succood to tho estate contosted i jrofmonce 
to those of his mothor, tho widow of his father Byjnath Sahoo 
8. D, A. R,, for 1847, p. 87, 

A. Tindt inhabitant of Bombay, ontitlod to separadoly acquired 
movablo aud immovable property, died leaving a widow, aniutant 
son, theo daughtors and a biother, Zho gon died ia infancy aud 
without having mairiod, 


RT 
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Held, on domurrer, that the widow, as mothar of tho gon, in- 
horils his proporty, as to tho movables absolutly and as to Uno im~ 
movables for life; with remainder to tho sistors of tho son as his 
hoirs absolutely, , 


Tho word “parents” in tho order of succossion, ad laid down 
in tho Milékshmé, includes father and mothor, and in like manner 
“brothxon” includes sisters as well as brothors,*—Vinayak Anund- 
vou and othors v. Lakshmdé-bat and others—Bombay TH, 0, Rep. 
Vol, I, p. 117. 


Bomnay, Il, C.—-Zhe 6th of October 1869, 


Nansdvvd Linudrrd, ef al, Appellants, 
Sanxich-vdw. Kamina, Rospondont. 


Hdd Wot ina soparatod family a Wind mothor suecccding to hor son's immovable 
proporty takes init the samo oxtate aa ms Tlindé widow takus in the immovable 
properly of hor husband dying without male isso, . 

A Mind dted loaving by Ins fist wife, who prodecoasod htm, threo gona, fom 
whom Io hal sopatated, hia sucond wife aud a minor son by the latte, ho ininuy 


non dod in Infanoy, 
Tidd& thab tho mothor muccooded to tho immovablo proporty of hor minor gon, lb 


tool only a Jifodntoront in it, 


Ctns, J.:-—Tho quostion for us to decide in tho prosont casa is 
what right hax a widow over the poperly which sho inhorils from 
hor minor son, who, with horsolf, is a mombor of a divided family. 
Mr. Bhairava-nath points out lo tho Miléksharé as alluded to in tho 
jedgmont of Mv, Forbes in Nolval-ram Alma-ram vy. Nund-Lishor 
Shiv-narayant in which the following passage oceus in deseribing 
a woman’s siri-dhun +— Also propotty which sho may havo reynied 
by inhoritance ;?? and argnos that thoro is no limitation as to tho 
porson from whom (ho inhoritanco is dorived; that, therofoo, whothor 
a woman inhorits from hor own fumily, or from the family of her 





* This is tho special dootiino of tho Mahvatta aehool or tho Nombay Me tdeney, a0, 
couling to which a piste. 1s hui to hor doth whe dia leaving no he ox fie we hia 
giandinothes, whereas acco ding to tho other schools aw ulster dane hich at ath "Phin will 
‘be foown fiom tho main hook and also fom tho Privy Counvit judgment by whieh tee 
abovo devon Js alhayod aud whioh ia horwafta glvan. 

Tt Ante pago 428, 
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husband, auch inhorited property equally comes nnder the head 
of elri-dhun; and that tho caso jnab quoted ay well as the ease of 
Kullammal y. Kuppu Pillai shows that a woman enn dispose of 
such properly absolutely. ‘Belora noticing tha arguutouts of the 
othor side, wo remuk that tho qnestion of a woman's strbdhan 
going to ber own hens, and not to thoso of hor husband, may be 
taken to havo boen suthorilativoly soliled in this Court by the enso 
quoted,* and the entire question before the Gow't turns on whothor 
tho son’s property, when inherited by tho mothor, bocomes part of 
her stri-uhwn, or not. In tho ease of Jamntyut-ram v, Bat Jaman 
the judgmont of Sir Josoph Arnould, Acting C.J, pointed ont that 
tho propeity acquired by inheritance, aud which in consoquonco 
becomes pat of tho widow's sti-dhun can only consist of proporty 
inheiited by her from members of her own family, his viow has 
been questionod by the learned editors of the Digost of Mindi law, 
Mossrs, West and Buhler ;} but whothor their aiiticism is correct 
or not§, the decision which has beon followed on several occasions is 
binding upon this, Court asa precedent. Woro it otherwise, wo m0 
of opinion that the vory able argumont for tho respondent aud tho 
authorities citod havo distinctly shown that tho 1ulo undor which a 
widow succeeds to har son’s separated proporty is tho siamo midor 
which she suececds to her husband's in a divided funily,|| Now 
the intovest of a widow in her deccased husband’s estato (he being 
a mombor of a divided Windt family) has boon authoritatively sotéled 
by this Conrt to consist of a life-inlerest only in immavables, while 
movablos aro takon absolutely: Vinéyak v. Lekshmd-bail and Dov 
Iurvar-bav’s case.** Wo do not considor that Mx, Bhairava-nath 
has in any way met this argument, and in holding, as wo do in tho 
present caso, wo are only following tho latest rulings of tho Tigh 
Courts of tho two other presidencies, | | Wo consider thoreforo that 








* Mavalram Atmaaam v, Nund-kishor Shivaaalt, I Bom. I O, Rop, 209 Seo 
ante page 428, 
f 2 Bom. If, ©, Rop. 10. Ante p, 493, 
ot ea 4 Inhroduotion, page 6h. 
ne bebern it u comenh and in stele, Roun ane, with tho Ting law, 

Auitkshars Chap. II, Sect. i, patan Land 2; ALaythhe Chap, LY, Seob vill, pany, 
and 2; Slokes' H, 3, pp. 88, ak tnd 427, pelea Pata NSS 
“1 1 Bow. ILC, Rep. p. 117. Ante p 407, 

** 1 Dom.IL C Rop.p 190 Ante p, 420, 
Tt 3 Cal W, Rop, p. 140. Post, py. 400.—3 Mad MU Rops p 812, (Lo bo faund 
an the Chaptor on st hun.) 


Both plies cases koom to ho mapplioable hore, 
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Radha-bai has, in tho estate inherited from hor minor aon, inkon 
only a similar intorest to that which sho would havo inken had tho 
estnto come to hor direct from her docoasod husband, vis., a life~ 
interadt in tho immovable property. Wo agroa, Uterefero, in the 
docision aarived ab by the Lower Court.—Bom. IL, GC. Rep, Vol. Vi, 


page 215, 


Carourra I, C.—The 17th of July 1865, 


Presont: 
Tho TIon’blo I. V. Bayley and EB. Jackson, Judges. 


PuncwaNuNd Ogtait and othors, (Defondants,) Appollants, 
VOTSUB 
LATSHAN Messer and others, (Plaintilty,) Respondouts, 


According to tho Mitishard and the Vinddechintdmant all propoty that n woman 
inhoulls does nob therwbly become astré-dhun ao ax, oflor her death, to descend to hor 
heii, Lmmovable proporty whieh, in dofanlt of other intervoning hoits, haw beon 
inharited by a mother from hoy son, deqvonda on tho mother’s death not ty hor holsa, 
Dnt to tho hoa of tho son from whom the mothor inhoited £6, 


Tho point raisod on this appoal is whothor landed catato which, 
in dofault of othor intervoning hoits, has heen inhouited by & mother 
from hor son, desconds on tho mothor’s doath do hor hots, or whethor 
it desconds to tho heirs of the son from whom the mother inherilod 
it. ‘Choro ia no question ax to the law which provails in Bongal. 
Tt is admitted that the son’s hoirs will inherit in Bongal, and that 
tho mothor possesses only & life-intorost in tho son’s ostaty similar 
io the intorest posnossod in hor deesasod husband's ostato by a 
widow, But it is said that the Mithilé and Mitéksharé Jaws diffor 
from that provalont in Bougal upon this point; and that according 
to those laws, tho cstate inherited hy a witew from her luaband 
and by a mother from her son, thorohy becomos lor alré-déae ; and 
thab the hoirs, after tho widow's or tho mothor’s death, aro tho 
widow's or mother’s hoirs, aud nol tho heins of tho husband or of 
tle gon, 

Baboo Dwarke Nath Mittor, who contonds for this view of tho 
law, supports il by tho Mitdkslud, Chapter on adri-dhun, pp. 865 
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to "307, Colobrooke’s Idition, aud by Baboo Progunno Coomar 
Tagore’s translation of the Vivdde-chintémant, in which tho au. 
thor of that work givos a teble of succession according to tho Milék- 
shard. 

Tho eleventh Chaplor of tho Mitéksharé details tho differont 
sorts of property which como under the donomination of sl tedhan, 
or tho separate property of a woman, ‘ho first Soction dotails it to 
consist of all gifts mado to a woman by her fathor, mothor, hushand, 
or brother, ox recoived by her ab her marriage, or on her husband's 
second marriage, or any othor separate acquisition, ‘Tho second 
Section ropeats this definition, and, instead of tho words “separato 
acquisition,” it adds also “ property which she may havo acquired by 
inhoritance, purchaso, partition, seizuyo, or finding, aro woman's 
property.” ‘Tho third Section lays down Lhat tho torm woman's 
properly conforms in its import with ils otymology, and is nob loch« 
nical; for, if the literal senso bo admissible, a technical accoptation 
isimproper, ‘Tho fourth Section goes on to say that tho onumora- 
tion of the different sorts of woman’s property, as above givon, ia 
not intonded as a restriction of a greater number, bub a donial of 
a less, Baboo Dwarka Nath Mittor especially rolies upon thexa 
passages as proving that all estate which dovolyes upon a mothor 
or widow, even by inhorilanc, thereby becomos atré-dhua according 
to this law, and he furthor points to tho aighth Seotion as proving 
that, after tho doath of the mother or tho widow, hex hoirs take il, 
“For kinsmen tako it, if sho dio without igsuo,” Subsoquont 
Soctions lay down who hor kinsmon are, In tho Vivdda-ohintd» 
meant, Chaptor on the tablo of succession prepared by tho trana- 
lator, Baboo Prosunno Coomar Vagore, in tho 12th Rule, tho 
following is laid down:— Any proporty which a woman inhorits 
is her stré-dhun, that is, peculiar property. Ilonco any proporty of 
her husband which sho inhorits shall, on hor death, bo received by 
the heirs of hor peculiar proporty, Bub such preperty cannot, ac~ 
cording lo tho Smriti-séra, bo her stri-dhun. Tenco the heirs of 
hor husband shall recoive it, If tho mother die aftor inheriting 
her son’s proporty, such proporly becomes hor stré-dhun, Uenco 
tho heirs of her peculiar property got it.” 

Tt would appear, thon, that tho above-named translator of tho 
Pinida-chintémant would mako a distinelion botweon tho pro- 
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perly which is inhorited by a widow, and tho proporty which is 
inherited by the mothor. At loast ib is not quito clear from tho 
twelfth paragraph above quotod, whether ho rejocts the rulo as laid 
down in tho Smriti-sdéra or not. ‘Uhis worl: ia one of those works 
upon which ho relies as laying down the law of succession; and he 
points out what is tho rulo as laid down in that work, Ib may bo, 
however, that tho translator, Baboo Prosunno Coomar Tagore, 
merely montions it ag a discropancy, and adopts the goneral rulo as 
Baboo Dwarka Nath Mitlor contends for it. 

We must, howevor, decide tho question before us on the law 
as laid down in the Mil@ksharé and in tho Vivdda-chinddmant. 
Tho opinion of Baboo Prosunno Coomar will be well considered ; 
but, if it is contrary to the loxt, we must roject il. It seems to bo 
quito clear, from tho fact that there is a distinet Chapter in tho 
Jaw on tho wonsn’s separate property, that Chore is some distinction 
beloen tho different sorts of property obtainod hy womon, 'Thore 
is corlain proporty donominated specially stré-dhun regarding tho 
inheritauce to which a difforont rulo of attecossion provails from that 
which provails a3 regards othor property. Tt is quite cloar that tho 
differant rulo of secession is laid down, not becauso the woman 
was tho last ownor, but because tho property is of a special desaip- 
tion, and tho apocial dexoription of property is very carefully onu- 
moratad, 

Wo think tho text cloarly confinos atvi-diwn to bo somo sort of 
spacial soparato property. 

‘Tho property of hor husband or hor son, to which a woman may 
auecoed as heir for hor life-time, is nowhore laid down in tho text 
as theroby becoming sii-dhun. If tho law of tho Mitékshard on 
this point was go cifferont from that provalent in Bengal, as is con~ 
tonded, the commentators would have distinctly laid down tho 
disorepnucy, As a gonoral rule, tho laws may ho considerad to 
correspoud, although thoro aro certain special points on whieh they 
differ, ‘Shogo points aro wellknown; and if ibis tho enso that, on 
a property dovolving on n woman, tho Milfkshant lw at once 
changes the wholo ordor of succession, swaely there would have heon 
some precodonts to that offoot in tho law hooks, ‘Tho rule taid down 
in Section 3 of tho Chaptor on sdré-dhen iu the Milékshard, that the 
words “woman's property” mo not to bo wot in a tochnival sons, 
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probably means that whatover oxtato really becomes the woman’s 
property, so that sho may acl with it ny she likes, may bo considered 
stri-dhun, but not that any.proporly which, at any time comes into 
o, woman’s hands, oven the fiumily propoty in whieh sho is allowed 
only a lifo-interost is also siri-dhun. If this was the lu, ib would 
havo beon clearly and distinetly expressed, anid there would havo 
been no necessity for tho description of tho diflurent sorts of woman'n 
proporty which tho law lays down, 

Tho loxt of tho Vivdda-chintémant is ag cloav upon the sub- 
jool as tho text of tho Mitfksharé. ‘Thoro aro soveral pagos to 
show what special soris of properly aro woman’s separalo properly 
or sivi-dhan. It is nowhere laid down that all property which a 
yyoman inhorits thereby becomes siri-dhun, and after hor death is to 
be inherited by her heiss. ‘Lho opinion of Baloo Prosunno Coonar 
Tagoro is, therofore, we think, not supported by tho toxt of cithor 
the Mitékshaié or of the Vivdda-chintémani; and tho contention 
of Baboo Dwarka Nath Mittor must, wo think, bo rojocted as con+ 
trary to law and precedont, 

Tho special appoal is dismissed with costs-—-8, W. R. Vol. 11, 
page 140, 


A stop-mother cannot take by inhaitanco fom her stop-sone~= 
Lalla Jotee Ladl, v. Dorance Kower.—Suthorland’s Mall Donel Ro- 
ports for 1862-4, p. 173, Vide 2 Nort, p. 557. Cowol’s Digest, 718, 


Ileld that tho fathor of a donco under a Krishudrpan inherits 
tho property to tho oxclusion of tho family of the donon—Zasren 
vam, Kripa-ram v. Mt. Lchhu—Bowr, Rop. Vol, 11, p. 602, (Mou. 
Dig. Vol, I, p, 821.) 
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Shorron v- 





RELATIVE TO BROTHERS, THEIR SONS AND SONS SONS, 


By tho Law as owront in Mithila, a childloss widow will not 
stccoed to her husband’s share of joint undivided ostate if he hava 
any brothors him surviving; thoy, and not tho widow, succcoding to 
his share,-Baboo Runject Singh v. Baboo Obhye Naraen Singh. 
Sol. 8. D, A, Rop, Vol. IL, p. 245 (Now Hd. p. 315). 


See also Musswnmat Joraon Koonwur ve Chowdhrce Dooaht 
Dowun Singh and othors,—Zbid. Vol. VIL, p. 26. Sco ante, p. 281. 


A Hindt dying loaving a bother and a widow, but no childron, 
tho undivided estate is inhoited by the biothor, and tho widow 
is entitled to maintenance ouly,—(ovind-dus Doollub-dus v. Mua- 
lukshmec.—DBorr. Rop. Vol. I, p. 241. 


Tho samo point was decided in Rungama v. Atchwmma ond 
othors-—Mad. 8. D. A. Doc. Vol. I, p, 521, 


Whoro thoro aro two sons of 8 common ancostor succooding 
4o ancostiral proporty, and ono of thoso sons dics without malo issue, 
tho surviving son, and not tho decoasad’s widow or daughtor, is 
ontillod 10 tho succossion—Siva-geana Punyoothy Venoata Let- 
chaomy Nachier and another v. Awniy Letchoomy Ammal ani 
others.—-Mad. Dee. Vol. I, p. 485. (Mox. Dig. Vol. T, p. 82+) 


Whero a poison acquires wealth oithor at homo or alnoad, 
by his own oxortion, and dios without soparating, his brothor inherits 
the proporty to the oxclusion of the widow and mother.—Man 
Buco v. Kvishneo Buco.—Borr, Rop. Vol, 11, p. 124, 


‘wo brothora possossed of- an undivided estate in Mithila, 
and dying leaving a widow, a daughtor, and danghtor’s sons, tho 
surviving brothor succoods to his share, to tho oxclusion of his 
brothor’s widow and issue —Doch Neraon and otha v. Mfussum 
mat Scesphool.—-Sol. SD. A. Rop, Vol. JIL, p. 114, 


Ulogitimato sons of a Shrtdre suecovding to their father, living 


and dying undivided, succeed to each other Vencate an ve Vere 
Von UL, a0 


ay ~ 
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outa Tuchema Tllam and anothor—Sha, ILL. Vol. TY, p. 804 
Mol. Dig. Vol T, p. 328, 


TMlogitimato Inothais diving in a alate of union, suecoad to 
ono another.—Mynee Boyeo vy. Ootoo-van.—-8 Moore's I, A. p. 400, 
(Hughes’ childron’s caso) whero tho question waa roviowed, Tt camo 
on aubsequontly boforo tho Madras Tigh Court; (2 Mad, TL. Ol Th 
p. 190.) After holding that thoy wore not barred from considering 
tho quostion by tho decision of tho Privy Counsil, tho Coub dolor~ 
mined that tho brothos inhorited to each othor, and Lo thoir mothor, 


‘Norton’s Loading Cases, Part II, p. 568, 


The whole or uterine brother has, under Hindt Law, a hotter 
claim to succossion than o half-brothor.—Beer-chunder Joobra) 
vy. Necl-lishon Thakoor.—S. W. BR. Vol. I, p. 177, 


The half-brothors of a Lindt deceased wore hold to be entitled 
to his shave of undivided propaty, oxcluding from inheritance his 
widow and daughtors.—Man-koonwar vy, Bhugoo—Low, Rep. 
Vol. II, page 139. (1 Moil. Dig pago 325), 


According to tho Mittkahaé law a stop-brother inhotits after 
tho widows if he survives thom, othorwiso a utorino brother’s son suo. 
ctods,—Burhum Dov Roy v. Lunchoo Roy. W. Rop, Vol Ll, 
pago 123. 

It is not optional with a minor to suo cithor in his own name 
or though tho intervention of a guadian : Lo mual bo reproaurtted 
by a legally constituted guardian, 

A member of 9 joint Hind family is precluded from mutintain- 
ing a suit for the spocific shao which would devolve upon hin on 
pautition. 

Separate appropriation of profits would, in somo eases, ho very 
good ovidonce of a tacit ageomont amongst tho mombora of a joint 
‘Tindé family, to hold their property according to thoir soparato 
sharos. 

A debt contracted by a fathor is binding upon the aon, wileas 
itis of such a natuo that ho can, under tho provisions of the Iindé 
Jaw, repudiate it, 


, Where two uterine brothers and a hulf brother aro members 
of a joint Hind& family, and one of tho tivo former dics, tho Liothor 


meth 
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of tho half-blood is nob ontilled to recoive any thing oat of the 
shao of tho doccased—Cheyt Narain Singh (one of tho dofond- 
auls) appellants v. Bunwaree Singh (plaintifty and anothor respon 
dents,—8, W. BR Vol. XXITL, p. 896. 

Tho sous of a brother aro hoivs (on failure of tho wife, 
daughtor, her son, parents, or a brothor) of a man dying soparated 
without malo issuo.—Pran Shuniur and another v, Pran Koomwur. 
Bort, Rop. Vol. I, p. 427. (1 Mork. Dig. p. 324). 

Two brothous living undivided and dying, one loaving a widow, 
and tho other a widow and a son, the son succoods to his unclo’s 
estate, to the oxclusion of his widow.—Afussummat Goolub v. Mus- 
summat Phool—(bid, p. 154, 

Undor tho Mitékshaét a nophow succoods not as the hair of his 
fathox, but ag tho direct hoir of his unclo.—Brojo Mohan Thakoor 
v. Gouree Persad Chowdhoory.—S. W. BR. Vol. XV, op. 70, 


8, died leaving Uveo dons and aucostial proporty, of which K, 
one of 8's song, look a third sharo, On tho doath of anothor of 
Ss sons withont isso, K’s original shavo was increased by his 
Aocongod brathor's sharo—Weld that according to tho Mitdkshart 
law, ono of K’s sons waa ontillod, during Jt’s lifo-timo to bring 
a auil to assoré his right in tho sharo of K, inhorited fom his 
decoased brother, such shao being aucostral proporty.—Gungao 
Adult v, Burnsee-dhur, 1, 6 N, WR. p. 79. 

A. scoond cousin excludes a third —-Maha-beer Persad and 
othors v. Rum Sharm—Agia Rop, Vol. II, a, op. 6. 


Carourra, IT, O.— Zhe loth of Atgust, 1866. 
Progent: 
‘ho Ion'blo H, V, Bayloy and T, Jackson, Judges. 


Kunnem Cin» Curarn ( plaintiff) Appollunt, 
versus 
Oongxe Gurtan (Dafondant} Respondant. 


Undor tho Mittsharé aystom of Windi: Law, in dofault of al) hols, a brothor'a guand- 


#on oan Auocood, 
Jackson, J-—Tho quostion raised in this appeal is whothor, 
andor tho Mitéksharé system of Iindd Law, a brothor's grandson 
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cam stteecod lo the estate of u deceased potion, The Judge of 
Patna has hold uhab he is nol included among the heirs, aud haa on 
this ground dismissod his claim to inhorit his prandunelo’s eatato. 

Tn support of this viow of tho law, tho eases of Govornmont 
vorsua Gridhaco Lal Roy, pago 18, Wookly Roportor, Volume IV, 
and of Mussummat Sona Daco versus Bisumbhur Sahoo, pagos 
168 and 169, Logal Romombrancor, Volume T, havo beou specially 
pointed out to us aa following formar precedents, and distinelly 
iuling that tho onumeration of heirs as laid down in tho atandard 
authority on tho Low, viz, tho translation of the Commontary on 
that Law by Sir If. Colobrooke, is an exhaustive onumoration ; and 
it has boon next pointed oul that in no portion of that Law is tho 
brother's grandson anywheoro mentioned as an heir In Chapter 
2, Section 4, verse 1, brothers avo mentioned; and in verav 7, 
brother's sons are mentioned, but brothor’s grandsons ayo not 
alluded to, Again, in Section 6, verso 1, it is laid down that, “if 
thero bo uot brothor’s sons, gontilos share the estate ;” and this 
Section goos on to enumerate who tho gontiles are, viz, first tho Sax 
pindas, ox kindyed connected by funeral oblations, auch as tho pator- 
nal grandmother, tho paternal grandfather, the unoles and thoir 
sons, and, on fnilure of that line, tho paternal groat-grandmothor, 
groat-grandfathor, his sons, and thoir issues inhorit. And in tha 
noxt vo1se, it iy laid down that, if thoro bo nono such, tho auccos- 
sion devolves on Suménodabas, or kindied connected by libations 
of water, and goes on to point out that Supindaa coaso with the 
seventh person, while the Suménodakas extond to tho fourtwunth 
degies, In tho next Chaptor agnin, cognates are doolmad to bo 
heirs on failure of Sapindas and Samdnodakas, and thoso cognates 
are specially enumerated. Acting upon the rulo that, whon the 
particular relation is not specially caumorated as one of tho heirs, 
he is excluded from inheritance, a sistex’s son was oxcludod in tho 
decisions above quoted; and on the same ground, in tho enso of 
Tlias Koonwar versus Agund Roy ( Select Roporta, Suddor Dowauny 
Adawlut, Volume III, page 37) o brothor’s daughtor’s son was 
excluded, 

On the other hand, it was shown, for the appollaut, that the 
right of a brothor’s grandson to succeed to an ostato under the 
Mitékshard Law as a sapindas was vitually uphold beth in tho 
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Suddor Dowanny Adawlut and by tho Lords of Iler Majesly’s Privy 
Council in tho cago of Gunga,Dutt Jha, aud on his death, Rutehopat 
Dutt Tha versus Rajondro Narain Roy and othors, reported ab 
pago 11, Vol. IL, Suddor Dowanny Adawlut Soloot Reports; and 
at pages 132 10 168, Volumo TI, Mooro’s Indian Appeals for 1839, 
In that casa the right of a doscondant in tho paternal line in tho 
sixth degreo to succeed as a sapinda was hold to ba proforontial 
to the right of a cognate, It is admitted that this caso was governed 
by tho Méthila Law, and it is urged for respondent that thore is 
somo distinotion on this point betweon tho Mitdkshard and Mithila 
Laws, As respects the commentary on tho Mitdkshaid Law, tho 
passages above alluded to as having boen quoted by the opposite 
sido avo referred to as clearly showing that nll tho differont heirs 
aa not onumoiated, and that there aro heirs which aro not there 
onumeratod. 

Tho learnod Judgo Mr. IL. B, Warrington, in tho course of his 
elaborate opinion on tho Iind( Law quoted at page 156 of the dooi- 
sion of Ilor Majosty’s Privy Council in tho onse of Gunga Dutt 
Jha, {aid down “ that the term ‘putin’ or son, in the Mitéksharé, and 
ita Commontary tho Subodhini, is froquently used as a gonoric torm 
for malo iasuo or descendant, aud must bo so construod in sovoral 
parts of tho Mitdkshard, or tho grandaon aa well as tho grent-grand. 
son would bo excluded from tho immediate succossion, though ac+ 
knowlodged in every systom of Lind( law to roprosont thoir fathor 
and docoased grandfather.” Mr, JTarrington goes on to givo his 
rorsona, alluding spocially to tho above qnotod vorsos 4 and 6 of 
Seotion 5, and pointing out that tho words “sons” and “ issuo” 
must moan gonorally linoal doscondants in tho malo line, It may 
bo inferred that ho would have givan the samo interpretation to the 
words “brother's sons” in verso 7, Soction 4; and if so, thal, in 
his opinion, a brother’s grandson could succoad to tho estate of his 
docoased grandunelo. 

We are of opinion, thon, that the word “sons” in tho Mithk« 
shaté does, as a goneral rule, include all dorcondants in the maly 
line who can offer funeral oblations, Obthoiwiso it would bo useless 
for tho Mitéksharaé to lay down that sapindee dosconded from the 
sixth dogroo or Samdnodakus from tho fourtoonth dogroo can suecead 
if it also laid down that this was confined to the sons or tho grand. 
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sons of the gral grandfathar in the wovonth or formtoonth dogxoe, 
Tho words “sons” and “issue” in verso 4 and 8, Seotion 6, Chap- 
ter J, of tho Miléksharé, must, wo think, alludo to tho descondanta 
of tho patornal ancestor in tho nenrost dogreo who may bo then alive 
up to the seventh or the fourteenth degra, 

It is by no moaus inconsistent with this view that a brothor’s 
daughter's son has been held unablo to sucoced. A brothor's grand» 
son in the malo line may bo among the onumorated heirs undor 
tho words “ brother’s son,” oven if tho daughtor is theroby oxdluded. 
This decision is not, therefore, opposed to that rogarding a byothov’s 
daughter's son, 

Wo accordingly reverse the decision of tho Judgo of Patna, 
and remand the caso to him for disposal of tho romaining issues 
which arise in it, 

Bayley J. :—We think thas, even if the brothor’s grandaon can« 
not succeed after the brother's son, still that he can snccoed gonovally 
as a sapinda or one of the kindred who can offer funeral rites to 
the deceased. In this case, one brother's grandson has obtained 
possession of the wholo estate, another sues him to obtain posses~ 
sion of his share of it, There is no nomor hoir to tho estalo. ‘Tho 
sole question is whether, under any circumstances, in dofaull of all 
heirs, a brother's grandson can succoed, We think thab ho cane~ 
8. W. Rep. Vol. VI, p. 158, 


Brothérs’ sons exclude brother's grandsona—Gunga Door 
Rawot v. Mudhoo Soodun—Agya. Rop. Vol. IU, p. 14, Soo Nox 
ton’s Leading Cases, Part II, p. 578, 


According to tho, Hindé law, as ourront in Bohar, tho grandson 
of paternal uncle is excluded by a brother's gon, and, on tho bro- 
ther's son's death, by his widow, if tho family wero divided; and 
according to the same law, a boy adopted in tho drdtrime form 
takes inhoritance both in his own family and in that of his adopting 
parents—BSol. S, D, A. Rep, Vol. IIT, p, 807 (Now Til. p. 420, ) 


' 
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8 Admitted legal opinions. 


Tfalt brothers shave oqually with wholo lrothors, if undivided. But ao oxeludad by a 
wholo biothor, if soparated, 


Q. 1. A porson had two wives; by his first wifo ho had two 
sons, and by tho second ono son. Aftor tho fathor’s death, all tho 
brothors lived togothor as an undivided family; and jointly 
possogsod the paternal estato, One of the sons by the first wife 
diod, leaving a widow, who is sinco dend. Subsequontly to her 
doath, the othor son by the first wife, and lastly tho son by the 
socond wife, died, each leaving a widow. In this caso, it is pie- 
sumed the property will be made into three shares, of which two 
will go to tho widow of tho son by tho fat wife, and the remaining 
one to tho widow of tho son by tho second wife. 1s this tho pro- 
por’ distribution according to law ? 


R. 1, If tho original propriotor had threo sons by two differ 
ont wives, as mentioned in tho question, and the son whoso widow 
is dond, died while thoy wore living togethor as an undivided and 
joint family; in this caso, tho atorino and balf brothors should havo 
succoeded in oqual sharos to tho proporty loft by thoir doconsod 
Drothor. On their doath, their widows aro entitled 10 tho 
succonsion. 


Q. 2 Should it bo proved, that tho threo brothers divided 
tha estate among thomealves, and died one after anuther, in this 
caso, is there any particular rulo for tho widows’ succession ? 


R, 2. Supposing tho brothers to havo mado partition of thoir 
paternal estate, and to havo takon possoasion of thoir respootive 
shavos, and subsequently ono of tho sons by the fist wifo to havo 
died, leaving no widow, his brothor of tho wholo blood ix axel. 
sively ontitled to his share. On hia death, his widow is ontitled (o 
“two shaves, that is to say, to the one which was hor husband's 
original logal share, and to tho othor which dovelvod on him from 
his uterine brothor, ‘ho widow of tho xon by tho second wife is 
only ontilled to the share of which hor husband died sowod, March 
80th, £820,—Dacn, LL L, Vol 11, Chap, I Soeh VY, Case 1. 
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Propotty dorived to a woman fiom hor luwhand goow at hor death to its nephoway bus 
not her peculiar proparty, which will go, in meferonco, to hor etop-danglilor. 


Q. A widow institutod an action olahning her huaband’s sliuwe 
of the ancostral estate, against his nephews, who however came Lo 
an amionblo adjustment with hor, having assigned soma immovable 
property for hor maiutonanco, From that time sho continued to 
livo with tho daughtor of hor rival wifo, which daughter had a son, 
since dead. On tho death of the widow hor funoral rites wero por- 
formed by tho husband of tho daughtor of her contemporary wilo, 
and the first anniversary of her death was colebrated hy her 
husband’s nephews, In this case, will the property, whether it bo 
her husband’s patrimonial or hor own, purchased oithor with the 
produco of hor husband’s patrimonial or with hor own peculiar 
proporty, devolvo on her husband’s nophows, or on tho daughter 
of the rival wifoP 5 


R, Supposing the childless widow to havo received immovable 
property out of her husband’s patrimonial estate by compromise 
from his nephows for hor maintenance, she would in such proporly 
have had only ao life interest, Ger proporty, therefore, with the 
exception .of her peculiar estate, will dovolvo on her Iutsband’s 
nephew, But the property which sho pturchasod with hor substan» 
tonoo, hor jewels, her porquisites, and hor gains, is mod hor pocu- 
liar or separate property, and should dovolvo on tho datghtor of 
the rival wifo.— City Patna, 4th July 1807, Macn. O. L. Vol WU, 
Chapter I, Section 5, case 4 
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HEOTION VI. 
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RELATIVE LO JOINT AND UNDIVIDED PROPERTY. , 


It is porfoctly intolligiblo thal, upon tho principlo of suivivor- 
ship, tho right of the co-paceners in an undivided estate should 
ovorride the widow’s succession, According to tho principles of 
Hindéi law, there is co-parconoryship botwoon differont members of 
a uniled family, aud suvivorship following upon it. hore ia com- 
munity of intorest and unity of possession between all tho members 
of tho family; and upon tho death of any ono of them, the others 
may woll take by survivorship that in which thoy had, during tho 
deccased’s lifo-tine, & common interest and common possession, Brb 
tho law of partition shows that, as to tho sopaintely acquired pro- 
perty of ono mombor of 0 united family, the othr mombors of that 
family havo noither a community of interest nor unity of possession, 
The foundation, therefore, of a right Lo take such property by survi~ 
vorship fails; and there aro no grounds for postponing tho widow's 
right to inhorit to any suporior right of the co-parcenors in the 
undivided proporly.—Part of the Privy Council decision in Katee 
Natohear, v. The Rujah of Shiva-quaga—Vide Suthorland’s Privy 
Council Judgmonts, pago 630 ;and Mooro’s I. A, Vol. IX, p. G11 of seq. 


The Canon of tho Hindé law of Southern India, m regard to 
the succossion of widows, is ‘that a wedded wifo, boing chusto, 
takes tho whole ostalo of a man, who boing sopmated from his co- 
hoirs and not subsequently r¢-unilod with thom, dics leaving no 
male iasuo,’ Tho limit of the ‘co-hoiis’ must bo hold to include 
undivided collato.al relations, who ata descendants in tho mo line 
of ono who was a co-paiccnor with an ancostor of tho lusl possessor. 
Collatoral Kinsmen ansyoring tho above deseription havo intorosta 
which pass dnter se by right of survivorship, and a widow's right 
as heir is excluded by the tex whon any of such collatoral singimon 
awrvivo her husband. ‘Tho Govorning principlo of tho rulo is co- 
parcodary survivorship which procludes alike the right of the widow 
and every other mombor of tho family, who has no right to tho 


onjoymont of tho astate before the death of the possessor, 
Vou, H, ol 
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ho sound rule to lay down with respect to imdivided oy im- 
partible ancestral proporty, ia that all the mombors of the family 
who, in the way pointed out, are entitled to unity of possession and 
community of intorost, according to tho law of Partition, aro co- 
hoira, invespectively of their dogroos of agnate relationship to oach 
other, and that, on tho death of one of thom leaving « widow and 
no nen sapindas in tho malo line, tho family heritage both parliblo 
aid impartiblo passes to tho survivors or survivor, to the cxelusion 
of tho widow. But when hor husband was tho last survivor, the 
widow’s position ns hoir rolatively to his other wndivided kinamon, 
ig similar lo her position with respoot to his divided or solf and 
soparatoly atqnired proporty.—Srt Rajah Yenumule Qavuri-clevam- 
ma Gdru v. St Rajah Yenumula Rémandora Gérw-—Mad, ILO, 
Rep. Vol. VI, p. 98. : . 


It is not the univorsal rule that a Hind@ woman caunot in- 
herit so long as there is a malo reprosentativo of the family, Hor 
right to inherit depends on the nature of tho property, If the 
property be the joint property of an undivided Mindd family, 
fomalos are only ontitled to maintenanco; but if tho proporty be 
held as a separate or divided propérty, it devolves upon tho fomalo 
hoirs in their proper order of succession. Massummat Soonjoon v. 
Ishow Bramma—N. W, Rep. Vol. UI, p. 74. 


The proferable xight of the surviving parconors may bo deducod 
by inference from the fact that “the samo goods which apportain to 
one brother, belong to another likowiso,” and that “ whon tho right 
of one ceases by his demise, those goods exclusively belong to tho 
survivor, since his ownership is not divested.’ But according to 
both schools of Hindé law, the right of survivorship is nob abso 
lute, and the undivided share, according to both, descends to his 
sons,—Part of the decision in Vira-swémi Gramint v, Ayya-ewdind 
Gramini.—Mad. H, 0. R. Vol, I, p. 475. 


Succession, in undivided families living under tho Mitakshud. 
goes by survivorship to tho males, to the oxclusion of fomulos— 
Siva-geana Pungoothy Venkata Lechoomy Natchiur daughtor 
of the deceased Satooroyer late Zemindar of Oorcand, and Lutty 
Cunnoo Ammaul widow of the deceasad Salooroyer and guardian 
of the fist plaintiff, v, Aundy Letchoomy Anvmaut, hor son Goda- 


wasted 
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tiuga Satooroyer, hav fathar Swamy Zaven, and tho deconsad 
zomindar’s brother, Palany Comara-seuamy Salooroyer, guardiqng of 
the 2nd defendant.*—Madras Sclect decrees Vol. I, p. 485. Norton's 
Loading Casos, Part TI, p. 457. 


A widow is not compotont to claim a share in undivided 
ancostral proporty nor can she bo considered as a co-parcanor of the 
ostute ; and since sho is not a co-parconar, sho is nob vestod with the 
same rights as the other co-parconors.— Venkata Soobumal v. Ven~ 
ownmal, Case 12 of 1818. 1 Mad. Dec. p. 210. (1 Mov), Dig, 317.) 


A member of an undivided family living under tho Mitékshard 
law, and having joint family property, diod entitled to an undivided 
sharo in such property, loaving two widows, him surviving. 


Hold, that tho sharo of the deceased did not, ab his death, pass 
to his widows, but that (thove being no male isauo) it passed to the 
romaining mombors of tho family by survivorship, and could not be 
rondered liablo for the dobts of tha doconsed in a suit against his 
widowa.—-Sadabart Prasad v. Foolbas Koer-t Soo ante p. 149. 


It was hold, that by tho death without (malo) issue of ono of an 
undividod family during tho lifo-timo of othors, his shave of tho un- 
divided inheritance rovorts lo his father, or hia direst holys, and nob 
his widow.—Amlavow y. Rution Krishna and othors—Sol, Kop. 
pago 132, (1 Morl, Dig. p. 817). 


By, tho law as curront in Bonaros a widow is not ontitied to 
shara an undivided ostato with jer late husband’s brothron, and is 
only entitled to maintenance,-Dulject Singh v. Sheo-munoukh Singh, 
Sel, SD. A. BR, Vol. I, p. 89 (Now Ud. p. 79.) IL Colobrooke and 
Tarington. 


By tho law as curront in Bonares, a childloss widow is nob on- 
titled to succeed to her Jato husband's catate, which devolved ontiro 
and without partition on him from his ancestors, to tho oxclusion of 


* Tho loading onso,” Anya Ste John Norton, well-known aa Uho Qovoutd Ouse, 
Mhulratog tho doutrina, Whon, thon, a malo i ae dey, Cho romaiufiyg mplo coe 
parounora continuo Lo adinintator and enjoy the undivided property, jit aw though no 
doath bad happened, und this aa long aa they remain fnautporacods 1 Stra. Lag 


Norton's Leading Coues, Lat iT, p. 401. 
t ‘his deointon bas buen afluned by the Veivy Gounell. 
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his rothos—~ Rujdh Shumehere Mull vy. Ranee Delvag Koowun-— 
Sel. SD. A, Rop. Vol. TE, p. 169. (Now Hd. p, 216.) 


Whore property is acquirod by tho mombors of a joint Ilindtt 
family from funds derived from tho ancostral property and hold by 
them in joint possession, on tho death of ono of thom hia share doos 
not devolve on his widow.—Afussummat Zacknoo v. Mussunumat 
Moonia ant othas—-8. W. R. Vol. VII, p. 440, ; 


According 10 the Mitékshard law, whore proporty ia joint ant 
undivided, a widow cannot succeed, -but is entitled Lo maintonanco 
only. ‘Cho withdrawal by her husband’s brothers of their claim to 
his share cannot give her a title to succeod to it—Monhum Koon- 
wun (pauper,) v. Thakoor Persaud.——8. W. BR. Vol. V, p. 176, 


Under tho Mitékshait law, a daughter can inhoril a soparatod 
share, but whoro the property is held jointly, the widow or daughter 
cannot succeod, but are only entitled to maintonance,—ooloda 
Debia v. Rajmotee Debia.—S. W. RB. Vol. XII, p, 456, 


Under the Hindi law, where property is proved to bo soparato 
and divided property, the daughters and daughtor’s son aro the 
legal heirs entitled to il, and not moro remote rolations to tho «do- 
cegsed.—Burriyar Singh and othors v, Mussummat Lunseo and 
others—Agra Rep. Vol. II, a, & page 166. 


See also ante pages 227, 229— 038, hie 244, 245, 400, 404, 
420, 460, 466, 467, 478 and 476, 


Admitted legal opinions, 


According to tho Inw of Bonares, a man's daughter, the tamily being joint, ia uly 
entitled to maintenance fiom her unoles and their sons, 


Q, There wero fow brothors of the whole blood, who jointly 
held o paternal landed estate, ‘lwo of them aro alill ‘living, and 
the other tivo died, one leaving two sons, and tho othor a mmiden 
daughter, In this case, is the daughtor ontitled to any share of 
the property, and if so, what proportion will dovolve ov hor ? 


yay yee 
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R, Supposing the maiden daughicr to have no other near 
rolation living, oxcopt hor uneles and unclos’ gona, then they (hor 
uneles and uncles’ songs) aro bound to dispose of her in marringo, 
Tf tho daughicr’s decensod fathor havo not separated his portion of 
the patornal ostate from that of his oo-paiconors, thon they are 
bound to supply tho nocossary expenses attendant on hor marriago, 
oud of tho joint ostato, ‘Iho daughter cannot inhorit tho Jogal 
shavo of her deconsed father, This opinion is consonant to tho law, 
48 pronounced by Yénavalkya, Vishnw and other sages.*—Zillah 
Alligurh, Juno 2nd, 1819.—Maen. Tl. L, Vol. II, Chap. I, Sect, iii, 
Caso 7. 





* According to tho law, as rocoived in tha school of Renaras, the undivided other's 
fomalo hoa mo excluded by his mala co-pw conor, ax will appem from tho snbjolned 
oxtiacta from tho Mttdkehar¢ “he wifo shill tnke tho alata, regmda tho widow of 
a xopmated brotha.” pago 82%. “Thorefor, it isa sobbled rule, that a wedded wife, 
boing chaste, taken tho whale estate of the man who, being sepmated from hia ao-hols, 
and nob subacquently roaniled with thom, divs loaving no male issue," page 810, Bub 
according ta tho law a8 povatont in Bongal, tho union of the family da no bay to tho 
aitcoesgron of tho fomale helr—Noto by Sir W. Macnaghton. 
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ABWOLION Vit. 
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RELATIVE YO SISTERS, 
Bombay Supreme Court, Kquity Side. , 


A Tind(, an inhabitant of Bombay, entitled to separately nc- 
quired movable and immovable proporty, died leaving a widow, an 
infant son, threo daughtors, and a brother. ‘The gon diod in infancy, 
and without having married. 

Fold, on demuror, that tho widow, as mothor of tho son, inhavits 
his property, as to the movables absolutely, o8 to the immovablos for 
life, with remainder to the sisters of the son as his hoits absolutely, 
and that as against the dofendants (the widow and daughtora) tho 
plaintiffs (as sons of a sepatated brother) have by Iindd law no 
claim as heirs to any part of the property. 

The word “ parents,” in the order of succession ag laid down in 
the Mitfékshad, includes father and mother, and, in like manner, 
“brothron” includes sisters as well as brothers, 

Hold, on appeal: In o separated family sisters tako as hoirs 
to nn unmarried and intestate brothor, in proferonco to the rolations 
of the father. Marriage does not exoludo thom from tho inheritance. 
Vindyak Anand-réo, Lakeman Anand-réo, Médhav-1do Anand- 
réo, and Venkobé Anand-réo plaintiffs v, Labsmi-bat widow and 
executiix of the last will and testament of Bhaguantrdo, Venkat, 
deceased, Naéni-bai, Sundrd-bai, and Shokd-bai, dofendants—Bom, 
IL. C. R. Vol. I, p. 117. 


Privy Councr,—he 17th of February 1864, 
Present: 
Lord Kingsdown, Lord Justice Knight Brnco, Lord Justico ‘turner, 
Sir L. Peel, and Sir J, W. Colvilo, 
On Appeal from the Supreme Court of Bombay. 
VENAYECK ANUND-RAO and othors, 
Versus 
LUXooMEE-BArI and others, 


According to the Hind Law, in Bombay at least, vistors mo hoha of thelr hiothors. 
The marriage of daughters and thelr maninge potions do nob exoludo them fom 
participation, 
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Bhugwant-reo was a Ifindt, resident at Bombay, Te died in 
the your 1851, having made his Will in tho Engliah languago, dated 
in that yoar. 

The Tostator, as has boon said, died in the samo year, survived 
by his wifo, the executrix, ono of the respondents, and hor thiee 
daughters by him, who aro also respondents, and by the infant son 
Gujanon, who died in the yoar 1858, a child undor fowr years of age. 

Upon the question of tho capacity of tho sisters to be heirs 
to their brother, different views of tho law appear to have boen 
takon in different parts of India, and a genoral leaning in favor of 
excluding tho sisters in auch a caso xppems to provail in Bengal, 
but appears not to prevail in the tenmitoics of Bombay. It isa 
point upon which, probably, it may bo said, that a reasonably 
difference of opinion may be entertained ; but tho authorities most 
regarded in Bombay, whonce this case comes, seem to bo in favor 
of profening the claim of the sistors to the claim of the malo 
paternal relatives, the cousins, ‘lhe Chief Justico, in giving his 
judgmont in the present case, quotos a book with which wo are 
not familiar hore, but which seems to bo well known in Bombay, 
and to be considered and tronted ag an authority-therg, Io says, 
“Supposing, thon, TLuxoomi-bai to take a lifo-cstato only in the 
dosconded inheritance, the rovorsion vosts in the noxt heir of Guja- 
non, and, upon tha bost authoritios recoguized in this Prosidency, 
that hair is his aistors, who are dofondants in this anit, ‘This ap- 
pears, from Mugdha, Chap. IV, p. 19, whoro, aftor ovumorating 
tho mothor (see pp. 14 and 15), tho utorino brother and his sons 
(Sections 16 and 17), tho paternal grandmothar (Section 18) the 
commentator, in Soction 19, proceeds thus:— “In default of hor 
(tho paternal grandmothet) comes tho sister, under this text of 
Maa (To tho nearest sapinda (malo or fomnle) after him (or hor) 
in tho third degree the inhoritanes noxt bolongs, and this of 
Brihaspalt, ‘whore many claim tho inheritanco of a childless man, 
whothor thoy may bo paternal or matomnal rolations, or mors dis- 
tant kinamon, ho who is the nearest of thom shall tako the estate.’ 
And the noxt rank is hors (tho sister’s), both fiom her hoing he. 
gotton undor tho brother’s family name, and theio boing no father 
rosorvation with rospoct to the Gentile relationship, Noithor ix she 
montionod in tho toxt as the oceasion of taking Uhe weallh; butas next 
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of kin sho succocds.” Considoring tho high authority of the Muy tihhe 
on this side of India, this might atono scum sufliciont to osteblish 
the position that tho sister comes noxt in order of inheritance after 
the patornal grandmothor; but, according to corlain commontators 
on tho Mitéksharé, tho sistor comos xoxt in order of inhoriteuco 


"after tho brothor, Tho passago in tho MitAkshavé is containad in 


the first paragraph of Chapter TY, Section 4; ‘On failure of the 
father, brethren sharo the estate’ Nanda Pundita and Balam 
Bhatta, says Mr, Colobrooke, in his note to this passage, consider 
this aa including ‘brothers and sisters’ in tho samo manor in 
which * parents’ have been explainod ‘mother and father, and con« 
formably with an express rule of Grummar. They observe that the 
brother inhorits first, and, in his default, the sister ; this opinion, 
Mr. Golebrooke states, is controvorted by Kwmaldhara and tho 
author of Muytihha. Ib cortainly ia so in pard, 16 of Chaptor TV, 
Section VIII, of tho Mugdtkha, 

Their Lordships come to the conclusion that tho general rulo 
in Bombay has long beon, and is, to troat tho sisters as hoirs to the 
brother rather than tho paternal relatives of the description of tha 
present plaintiffs, Accordingly, thoir Lordships think that thoy 
may safely and properly, in tho present instance, adopt or acvopt 
that rule, hoy consider that, i Bombay at least, tho sisters, in 
such a onse as this, aro the hoirs of tho brothor. ‘Lhe consequonca 
ig that, in whatever possiblo manner the Will of the oatator is 
read, the entiro interest in the property in quostion must, wo think, 
be viewed as vested in the widow and her daughtors, ov some or 
one of them, and that, therefore, the appellants hore, tho sons af 
the brother of the Testator, avo suing in a mattor in which thoy 
have not shown tho slightest interest, nor with which havo they any 
concern, The result is, in their Lordships’ opinion, that tho appoal 
should bo dismissed with costs. 

It ought to bo added, as to tho argument that tho mairingo of 
the daughters and their marriago portions excluded thom from parti- 
cipation, that their Lordships think thoro is no ground for that 
argument.—S, W. Rop. Vol, II, P. ©. p. 41, 
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Bombay, Wl. C.—The 7th.of January, 1869. 
Brdscar Troma Acudrva, plaintiff, 


Marth-pav RAwuen, Um, Pbsu TLaxsnunan, Prav-arvan-pis, Matiturd-Dds, 
Muash Anpur, NasarvAnst MounnvAng1, and tho 


+ Advooate Gonoral, Dofondants. 
i 


A Hindd widow, wha hae inherited immovablo proporly from hei husband, though 
+ possossod of a limited power of alionating poitions of such propetty for necausary 
purposos or spirltual uaos, cannot dispouo by a gift in diam or Jriekndi pan of the 
whole of such imniovable propaty without tho consent of the heia of hor husband, 
Upon tho death of tho widow, her husband's sistor ia lis residumy heir, 


‘  Arnould J.—-Tho first question of law that presents itself for 
decision is whethor Janki had o right by Lindt luw to dispose by 
will or religious gift of tho whole of hor hushand’s immovable pro- 
perty in Krishnérpan. 

Tho answor to this quostion must be, T think, in the negative, 
Tho naturo of the Tlind& widow’s estate over immovable proporty 
inherited from her husband has beon much disoussod of lato and 
muat now be consideied authoritatively sottled by tho recent doci- 
sions in tho Privy Council. Ju tho first of those in point of date, 
decided on the 1st of February 1867: Afusaummat Lhakoor Days 
v. Rat Balack Ram,* the Privy Council detormined that, though 
according to tho Mitdlshard a Hind widow may dispose of movable 
proporty inhorited from hor hushand—a power sho doos not possess 
undor tho law of Bongal,—yot hy both laws sho is rostriclod from 
alienating any immovable property whelher ancestral or self acquired 
so inherited——On hor death tho immoveblo and the undisposed of 
movable property pass to the noxt heirs of her husband, 

The noxt, I beliove tho last, caso oh the point boforo the Privy 
Council, was decided on the Ldth March 1868: Bhagwaredeen 
Doobey v. Myna Batt In this caso their Lordships treat it as 
“gottled” (4, ¢., in all tho schools) boyond all quostion that the im. 
movablo property which © womau inhorits fiom hor husband cannot 
bo disposed of by her, and docs not pass ag hor sérédhan, bub prason 
upon her death to tho noxt of kin of her husband, Thou Lordslips 
furthor held that AOEIINE lo the law of the Bonarea School the 
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same rile applics to movably property iulimited by a widow fom 
Jey Waband as to immovable, 

Lt was not probably the inlontion of their Lordships inglaying 
down tho iulo xa absulatoly in cextiction of avy aliqnation iN the 
widow of immovublo eatate inhoritod from lor husband to oxdjudn 
hor right to alienate portions of such ostale for nocoasary purpoy 
or for spiridual user, All the books soom to conour in giving he 
such powors to a cortain limited extent; but to hold that such 
powos oxtend to a gift in dharm or Krishndrpan, as in this caso, 
whothor by will or by religions ecromony, of the whole or all but 
tho wholo of tho immovable property inhorited by a widow fiom hor 
husband would bo a position inconsistent both with tho lettor and 
apirit of the rocont decisions which have defined the limits and tho 
nature of the Hindt widow's estate. 

On theso grounds noithor Janki’s dhavm writing nor hor Will 
nor hor religious gift in krishndrpan could in my opinion bo sup. 
ported, if thoy stood alone, as binding upon the heir or heirs of her 
husband, and tho only question, thoroforo is whether the hoir or 
heirs of her husband has cr have not so far adopted, ratified, and 
acted upon thom as to have estopped himsolf or thomselvos trom now 
contesting their validily. 






This loads to tho inquiry, who at Janki’s death waa tho hoir 
or who woro the hens of Vithu Pilaji. That thodeath of tho widow 
is tho true point of time to fix on in order to ascertain who 
aig to take as heirs of tho deceased husband must now ho regarded 
as a clearly established rulo, “It is sottled,” says Sir Barnes 
Poncock in delivaying the judgmont of a full Bench Court at Cal- 
outta, “that the widow does taka as heir to hor husband in default 
of issue, and that upon hor death those porsons succeed ay 10. 
vorsionary heirs who would have beon the hots of hor husband if 
he had died at that time.” 


Now, from the statement already made as to tho mombois of 
Vithal’s family alive at Janki’s death, it clearly results that at that 
point of time the heir and tho only how of Vithal Pilji was his 
sister, Lakshmi; Pusu Lakshuman, as gon of a sistor of Vithal 
Pilaji, who had died before his ask had, according to tho law 
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provailing at this sido of India, no claim in my opinion ag againal 
Lakshmi tho surviving sister to Lo reversionary heir of Vithal Pilaji 
on Janki’a death, Ib has recently boon held by tho Privy Counsil 
that according to the Mitdksharé law (which, speaking goncrally, 
rogulates ug here) a sister's son cannot inherit, Zhakoorain Sakiba 
v Mohun-lali* 

Vhe Tull Bench in Calentta, in a still more recont decision bave 
hold that tho Privy Council in the above caso only decided that a 
sistor’s son could not inherit as a sapinda or hoir of the’ fist class, 
and they farthor hold that a sistor’s son under the Mitélshart law 
may inherit as a dandhw (4. ¢, as a kinsman sprung from a soparale 
funily, but allied by funcial oblations:) Omrit Kooma ec Dubee v. 
Luokhee Narian Chucke butty | liven assuming this decision to be 
woll founded, still Pusu, as sister’s son to Vithal Pilaji and clauming 
as a bandhu, could only como in after Lakshmi, Jos (Vithal Prlojia,) 
surviving sister who took as a sepinda, nor would he hive any 
claim till the failure of Lakshmi’s nearor heirs. ’ 

Lakshmi, therefore, having beon entitled on tho death of 
Fanki to succeed ag solo roversionary heiress to the proporty of 
Vitha) Pilaji, the noxt question is what was ihe guantum and na- 
ture of tho astato she so took, 

Tho anawor is that Lakshmi taking as sivlor look absolutely, 

Thia appears cloar from tho decision of tho lato Supreme Court 
of Bombay in Venayuk Anand-rao v, Lakskmi-bury which was con- 
firme on appoal by the Privy Couneil.§ [bas thore distinetly laid 
down that sisters, like daughters, take absolutely, 

‘Cho next question is, what was tho couso of the doscont of 
the estate that Lakshini thus took absolutely (4, ¢.,) supposing hor 
not to have disposed of it, a8 sho might in her life-time, to whom 
would it go on her death, My view is that Lakshmi, luking the 
proporty as heir to ber bother Vithal, would take ib as womens 
property ; and that the course of dcseont from Lakshmi would bo 
firat in the fomalo lino, the malo Lno not being resoitod to tll tho 
fomala was exhausted, It uppoms to mo that the well-lnown toxt 
jn the Section of the Miltkshat which tionls of woman's property] 
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must be regarded as law on this sido of Tadin, except ao far as 
rogarda (ho widow's estate in property inherited from her husband, 
which ostate has been taken out of the text of tho Mitékshard on 
tho abrongth of othor toxts inconsistont with it—sueh ospesially as 
that of Katydyana cited by the Privy Council in the dovigion ate 
ready advorlod to as tho latoal in date on the aubjeot of widows’ 
estuto.* “Tho childless widow, &@., may frugally onjoy tho catate 
oy properly of her late husband until sho dios afar her death the 
legal hoixs shall tako it,” 

_ Tt has boon, as already intimated, conclusively dooided by tho 
Privy Council that immovablo proporty (and on the othor sido of 
Tndia movable estate algo) so inherited by a Iindt widow from hor 
husband is not woman’s property or airidhan, ‘To this oxtont 
(nainoly to the oxtent of the widow’s estate) an exception has boon 
introducod into tho toxt of the Mitéksharé by un authority binding 
on all Courts in India. 

It soems to me on tho best opinion I can form on the matter 


that Lakshmi taking by inhoiitance from her brother would dy oF 


his estate as woman’s proporty. ‘nd 

‘ Lakshmi, thon, according to my view, was, on Janki’s doath, 
sole reaiduary hoir of hor brothor Vithal Pilaji, and Iliru on 
Lakshmi’s death becamo the heir of Lakshmi—Bombay If. ©. Vol, 
VI, 0. & j., pp. 119, 

Whare a Hindé died, leaving property which had dosconded to 
him from his maternal grandfathor, it was hold that hig sister and 
hor sons succoeded to such property, in preforonco to his paternal 
aunt, Layoo v. Sheo and others.—Borr. Rep. Vol. I, p. 74. (1 Mork, 
Dig. page 825.) : 


A Tlind&t dying and leaving threo sistors two of whom dicd, 
each leaving a son and daughtors, the surviving sistor is hair to her 
brother: howover, should sho of hor own froo will rosign hor sight 
to the property, the sons of the othor two sistars will suocood cach 
to a half part of it, as their own sistors again’ have no right to 
share.—Ichha-vam Shumbhoo-das v, Purmanund Baiohund,—Borr 
Rep, Vol. Il, p. 471. (1 Morl, Dig, 985.) 
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Privy Counot,*—The 28th of June 1870. 


Bnya Ram Suvan and Buya Juprag, (Defendants) 
: VETSUS 
Uaar Sivan and others, (Plaintifls.} 


On Appeal from the Sudder Dewanny Adawlut, 
North-Western Provinces. 


According to tho Mititkehait, tho great-great-gioat grandson of tho giant groat-groat 
ginndfathor of the decoased is entitled to aucoossion 6 ono of tho gontilon, 


Thoir Lordships took timo to consider, and on 28th June 1870, 

Sir RB. Phillimove delivacd the following wiitten judgment —~ 
yo Tho suit ont of which this appoal arose was brought in the 
aa of tho Principal Sudder Ameoon of Goruckpore, by the plaint- 
, as heirs, aftor tho death of his widow who survived him, of 
ono Jaskaran Sing, to recover cortain movablo and immovablo 
estato tho proporty of tho decoasod at his death. Tt appoarod that 
the plaintiffs claimed as kindred of tho deccased, connected with him 

hy deacont from thoir common ancostor, Chatter-patti Sing. 

By tho pedigroo it appeared that tho plaintiffs and tho deconsod 
wore in an equal dogroo removed from the common ancestor, being 
hia groat-gront-groat grandsons. ‘lho appollants contended that 
the plaintiffs wore too remoto in descont from the common ancestor 
to be capablo of succeeding to the deceased, 

At tho widow’s doath tho hoins of the husband, at that time 
alive, wore tho logal hoits, ‘Cho proporty claimod was at that timo 
in tho possession of the defendants, under alloged alionations by tho 
widow. 

‘ho dofondanis donied the pluintiffy title. ‘hoy contondad 
by their answer that the plamtiils wore uot within tho line of heits, 

Tho question, then, is reduced to this, whether the plaintifty, 


* Present —Tho Right Hable Sa duns Culville, Sa Phithmoie, Lod Justice 
Cited, and Au Lawiene Level, 
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being groal-gront-groat grandsons of tha common ancestor, wore 
too romolo in dogico to bo heritable as goutiles. 

Tho Mitéksharé, iv the 6th and Gth Sections of the 2nd Ohap- 
tor, recognizes two successive classus of heirs: first, ‘youtiles i, 
next ‘bandhua;’ aflor thom it placos cevtain special poisons, and 
after thoso leat the Stato, the wetimus lures. 

Whatovor descont provuila, and evon where the Stato takes by 
eschoat, tho duty of some coromonial performance to the decvasal 
is still enjoined. 

‘The gontiles, or gotraje, from the gotra, avo desoribad as des. 
cending fiom one common stock, a male, as forming a family, though 
ambiacing, possibly, many familics. 


_ ‘The law of succession amongst gontiles classifies thom furthor, 
as aapindas and Samdnodakaus; tho first ib treats as prior to tho 
second. As tho plaintiffs thon in this case show a common ancos- 
tor, a gotra, a community of fumily, and a descent which exlonded 
to the deceased and thomselves, they appear to satisfy evory condi+ 
tion of tho toxt, and as the decision appealed from proceeds upon 
the above grounds, and strictly conforms to the languago of tho 
Mitékshard, it follows that it must be affirmed, unloss it can bo 
shown, that the plain languago of the Mitdkshard has recoived some 
qualification by usage or judicial construction, 

Where all the contending kindred aro in an oqual dogrea yo 
mote, and whore the benofits conferred avo equal, though slight, the 
principle of selection founded on superior effoncy is inapplicable to 
the solution of that quostion of precodonce, 


Tho Sudder Cout supported its opinion by the authority of two 
cases decided in the Privy Council, Tho caso of any Sreemulty 
Debeahv, Ranee Koond Luta*, In the‘caso of Rutcheputly Dutt 
Jha v. Rajendernarain Ratt, the very passages of the Mitakshat 
and that from Menu, which has beon rolied on in this case, and 
in the Court of appoal in India, roforring to tho “sevonth porson,” 
aod the limits of the line of sapindas, recoived an authoritative 
exposition, That case, it is tiuo, was ono to which tho duotrino 
of the Mithila school was applicable, but tho intorprotation of tho 
text was unaffected by that distinction, 
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If this last ease be attentively considered, and tho learned and 
olaborate opinion of Mr, Uaizington bo carefully studied, it will 
clonrly appear that the proponderanco of tho opinions of the various 
Pundits thon consnited was greatly on the sido of tho litornt con. 
alruation of tho Mitékshaid, ‘Cho judgment of tho Privy council 
concludes, that tho dandhus do not inheril “till those on tho father’s 
sido to the sovonth dogroo haya been exhausted.” As tho judgment 
is foundod in a great degrco on that of Mr, Harington, and ox- 
preases no dissant from his mothod of aniving ot the sevouth 
person, by taking six degiecs in tho descending or ascending lino, 
tho Sudder Court was justified in treating this point as seltled by 
authority, and tho plaintiffs as gontiles within the degrees, and 
so ontitled to inherit, The Pundits may be taken as fair expo 
nonts of tho views of tho Tlindu pooplo on such subjects, and as 
the groat majority of thom supported the inclusive conalruction 
which ranks tho doscondants to tho sixth dogieo amongst the class 
of sapindas, thera is no reason for supposing Ghat the plain con- 
struction of tho languago of tho text of Afenu, ond of its 
authoritative comment, will clash with tho religious foeling of 
Hindds. : 

‘Thoiv Lordships aro of opinion that the decision appealed fiom, 
on tho materials before the Comt on tho issues in bar was corroct, 
and thoy will humbly adviso Tor Majosty that the appeal he dis- 
missod with costs. —B, 1 Rep. Vol. V, pp, 298—805. 


By tho Mitikshara, a male descendant in tho fifth dogree from 
groni-grandfathor of tho prmpositua succeeds to the oxolusion of 
the sister’s son. 


A. Ilindt widow oxecuted deeds of gift, in which her lato hua 
band’s mother, the nearest reveisionor, conewred, Aftor tho doath 





* Mr. TIL, [aringlon, whose degision, conourrod In by “hin collangued,’ wis af 
firmod by Jor Majosty’s Privy Counell, after stuting that tho team guéra, or don, i ho 
Mitdkahaut, and its comnmontaty, tho Subhadiné, ia foyuently used aso gonnal torm 
for malo issuo or descondants, ie goa on to observe, (2 Mooto’s 1. A 132, 157, 1B) 
Mo adopt tho constiuotion proposed by tho appollant would be lo ont off all Uo dose 
condants below tho grandson of thu fathor, gandfathor, and overy othor anveator, and 
would render nugatory tho provisions in Uho Mitdkehan ay well aa in the other banka of 
law, which oxpussly atato-~‘ ‘The aucauasion of hinched bolonging te the emo fantly, 
tid connovtad by fonetal ablations to tho seventh deve; or iC there bu none much, the 
kucoossion devolves on kindred connoctad by Mbattons of water, mid thay mnsé be under 
atood Lo reek seven cdogroos beyond tho kindiod counoaled by Laneral oblations of tood, 
or ols ay fay aa the ltvily of knowledge as tu bith dl nae oxtond (Milde, 
Chapter 11, Seetion 6, Paras 5, 0) 
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of the widow, but in tho life-time of tho mother, the noxt presum- 
able rovoraioner sued to sot aside the decds and for possession. 

Held, that the suit wns good go far as it sought to not aside the 
deeds; that the mother having diod befor decree, no oljcetion 
could ho taken on the ground that the decree gave possession to tho 
plaintiff, 

Such suit was hold to be no bar to a sccond suit by the same 
plaintiff to sot aside a mortgage by the widow and tho mothor of 
the deceasod of a portion of the property which was tho subject of 
the first suit, although in that suit tho property was doseribed as 
subject to the mortgages, and the name of the mortgageo was man 
tioned. The true test of Section 7 of Act VIII of 1859 is whothor 
thero has been a splitting of the cause of actions. 


The burthen of proving tho necessity for 9 morigago by a 
widow rests on the mortgagee where the necessity is dispuled by the 
next heir—Kooer Golab Singh and others v. Rao Kuriny Singlmm 
Privy Council, the 12th of July 1871.—B, L, Rep. vol, VI, pp. 1, 2 
and 7—15, i a 


A second cousin excludes a thitd,—Muha-beer Pursaud v. + bo 
Surn—3 Agra Rep. a. ¢ p. 6 

According to the law as current in Mithila, claimants to inhorl« 
tance as far as the seventh, and even the fourtoonth in doscent in 
the male lino from a common ancestor, aro preferable to the cousin 
by tho mother’s side of tho decensed propriotor.—Qunga-cule Jha 
v. Sree-narain Rai and another.—Sol. SD, A. Rop. Vol. TL p. 1k. 
(New Ed, p. 13), This decision is given in ewtenso in the Chaptor 
on Emigration. 

The right of succession to the estate in quostion, decided 
in favor of a party who established his affinity to tho Into pro- 
prietor in tho sixth degroe; judgmont founded upon tho Jaw cnrrent 
in Mithila, by which the claim of paternal kindred who aro Sapin- 
das which rolation includes the descondants of tho paternal ancestor 

«in the sixth degree, are preferable to those of matornal kindred, 
cognates.—Chowlrecah Run-murdun Sein v. Sahib Porlhad Sein 
and others —Sel. 8. D. A. Rep. vol. VII, p. 202’ ( Now Jd, p, 848), 
See ante, p, 199, wherein will be found tho Decision of tho Privy 
Council in the above cause, 
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By the law in forco in Mithila, tho right of sticcossion vdsts ih 
tho doscondants in the paternal lino in proferenco to thogo in tho 
matornal lino, and such line boing held to continue to regulate tho 
Buccossion to proporty in a family who had migratod from that 
district, but had retained the religious obsorvancos and coromonids 
of Mithila, it was hold thot descendants in the paternal lina in tho 
sixth dogroo aro preferable 10 ono claiming as tho cousin on the 
mothor’s side.—Reutoheputty tha and othors v. Rajender Varacn 
Roy and another.—Moor, Ind. App. vol. II, p. 182, (1 Morl, Dig. 
pago 829), 


The great grandsons of tho patorval tele of a doconsod Linda 
‘vore held to bo entitled to his immovablo proporty, to tho oxclusion 
of his great nephows by tho mothor's side,—Mussummat Unroot 
v. Kulyan-das, Bory. Rep. vol. T, p. 284 (1 Morl. Dig. p. 829 ). 
Nort, 17, 674, 


; Tn a case of disputed adoption, whore the son of tho alleged 
Bueontod son had hold possossion of tho state until his death, leaving 
anthoriloss widow, who also diod, tho adoption being considered by 

aeala to bo unsubstantiated, it was dooreod that tho ostate 

hould go-to tho doscendants of tho brothers of tho father of tho 
alloged adoptive grandfathor, tho intormodiate heirs having failod, 
to the oxelusion of tho sous of his ddughtersa—~Raboo Gimvurdharee 
Stagh v. Kolahul Singh and othara;and Keerué Singh v. Baboo 
Girwurdharee Singh, Sol. 8. D. A. Rop. Vol. LV, p. 9 (BMorl. Dig, 
Vol. I, p. 828.) ‘ 


Whoro A. and B, tho son’s sons of the great grandfather of C, 
claimed the estate of C, at his daceass, against D, tha widow of tho 
oldor brother of O, hia sistors and their sons; it was hold, that, 
according 1o tho law as ourrent in Mithila, A und B wero entitled 
to the inhoritance-—Ranee Pudmavalee v. Baboo Doolur Singh 
and othors.—Suthorland’s Privy Council Judgmonts, p. 178. Soo 
Morl. Dig, vol. J, p. 330, 


“ Samdrtodakas” (or poisons allied by u comnion ablation of 
water) belonging to the “youre” (or raco of gonoal’ family) of a 
deceased porson are, according to Iindti low, suliviontly cognate 
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tp audooed Lo property in dofuull of partioa nearor of Kitty ine 
Narain y. Bhattun Lall—S8. W. 1, for 1804, p. 104, 


Undor tho Mitdksharé law, if thoro bo uo kindral to the ann? 
gonoral family, and connectad by fanavel oblations, the suceomiona 
devolvo, on kindrod connected by libations of water, gontilon must 
bo oxhausled before tho cognatos cn succoed. Afusoummub Dig 
Dyoand othors v. Bhutiun Indl and otheas-—8. W. Rop. Vol. XT, 
pago 500. 


Undor tho Mitéksharé law, a brother's grandson may bo an oie. 
Mussummat Oorkya Kooer y. Rajoo Nyo Sookool.—S, W. Ry 
Vol, XIV, p, 208. 


Carourta IL. O.—~Zhe 12th of July 1870, 


Prosent : 
The Hon’ble Sir Richard Couch, Ht, Chégf Justica, and the Mou'ble 
L. 8, Jackson and I. A. Glovor, Judgas. 


Traxoor Juen-natn Srna (Plaintifl,) Appellant, 
versus 
Tae Count or Warps and dthors ( Dofondants,) Teospondents, 


Seation 6, Chapter IT, of the Mitdkahart was not intended Lo ho an oxhauntivo ommnerar 

+ tion of tho gotrajas (gontiles), but only » statomont of tho ordor im whtelr thay would 

inherit, and does not, therofore, limit tho ivhoritauce to tho yrandgonn of the paterant 
giandfather and paternal great-giandfathor. 


Couch, O. J—This is an appeal from tho deoision of thio 
Deputy Commissioner of Lohardugga dismissing the plaintifl’s anit 
with coats, ‘The suit was brought to obiain possession of tho Ram- 
ghur cstalo as heir to ‘Triloke-nath Singh, decensad. ‘Tho plaindift 
is tho gon of the sistor of Triloke-nath’s fathor, and tho dofondant 
Bram Narain is tho groat-grandson of tho groat-grand{athar of the 
grandfathar of Triloke-natl; and tho main question which has Loon 
yaised in this appoal is whether tho plaintiff is, under the law con- 
tained in the Mitéksharé, the heir to tho deccased Triloke-nath in 
preference lo Brum Narain, it boing agaumod tint by tho custom 
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of the family, the defondant Maha-ranoe Heora-nath Koomarea, tho 
mother of tho deceased, is incapable of inhoritiug. ‘Tho argument, 
for tho plaintiff has boon rosted upon tho interpretation which, it 
ia contendod, should be put on tho Sth acction of tho 2nd chapter 
of tho Miléksharé, and it is said that in that section tho author 
rofors to tho toxt in Seetion 1, Vorse 2, and onumerates tho hoirs; 
and that only thoso aro gentilos (gotrajas) who camo within tho 
schomo of Scction 8, by which it is said the collateral sucoossion 
is limited to the grandson of the common ancostor, the degrees 
being rveekoned in tho diroct line, and on failuro of theso the 
cognates succood, hus Brum Narain, who is oa groat-grandson 
of the common ancestor, would bo excluded, and the plaintiff, who 
is tho nearest cognato, entitled to the inheritance. 

Before noticing the decided cases upon the point, we think 
wo had bottor consider tho text of the Mitakshard. 

In Chapter 2, Section 1, Verso 2, tho rule of Vijnavalkya is 
givon :— ‘Tho wife, and the daughtors also, both parents, brothora 
likewise, and their sons, gontilos, cognates, a pupil, and fellow. 
abudont; on failure of tho firsl among thoso, the next in order is 
indood heir to tho aglate of ono who daparted for hoaven loaving 
no male issuo, ‘This rulo oxtends to all porsons and classos,” 

In Sootion 6, tho author, haviug in tho provious Soctions com- 
montod on the right of tho wife, tho daughter, and tho daughtor's 
sons, tho parents, and tho brothers, proceads to commont on the 
auceossion of tho golrajas or gontiles, In tho first place, the pater 
nal grandmother takos the inhoritance, aid on failure of hor the 
paornal grandfathor, tho uneles and thoir sons—Section 4 

“On failuro of tho paternal grandfather's line, tho paternal 
groal-grandmother, the groat-grandfather, his sons and thoir issue, 
inhoril?—~section 5. 

Tt is wgod that the author thus limits tho inlinitance lo the 
grandaons of the paternal grandfather and patornal gront-gandfathor, 
and that tho words which follov— Tn this manner up to tho sovonth 
degreo must be underslood tho suecossion of kindvod holonging to 
tho same genoral family "apply the samo rulo to tho dexcondants 
of romotor ancestors, If this bo the intorprotation, tho author of 
tho Mildkshaé doos not oxpound the toxt of Vijravulkya by alal- 
ing the ordoy in which tho golrajus or gontilos aro to succood, bul he 
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makos a different rulo of succession by which some of thom are altom 
gethor oxeladod from tho inheritance, the text of Va naaalhye voing 
that on failure of tho gontilos, tho cognates (the next in oder) are 
to succoed. It ig reasonablo to supposo tho author intended to state 
tho ordor of succoasion among golrejus rather than to introduco a 
different rulo, Aud it has boon suggested in the argumont for tho 
rospondont, that the making tho onumoration in the collatoral Jue 
conse at the grandsons is oxplainod by tho offering of funoval oblate 
tions, It is argued for the respondont that, as tho Sapindas ae of 
two grades, tho noaror who offer and partake of péndu (tho rice hall) 
entire, and the remotor who offer and partako of more] ly the wipings 
of the hands, tho author keoping in mind tho text ho had boforo 
ciled in Scotion 8, verso 8, and Section 4, versa 5, Vo the nonrest 
Sapinda the inheritanco next bolongs,” enumoratos the Sapindas 
in the ordor of propinquity, omitting the groat-grandaons of tha 
father, of tho paternal grandfather, and of tho patornal gvOatgrand« 
father, becauso they are romotor than the kindrod he mentions, And 
the passage in Su-bodhint translated in tho noto at pago 144, Weal 
and Bithler, is consistent with this, It is, “on failuro of the father's 
Ting, tho lino of the father (must be undorstogd to) ond with tho 
brothers and their sons,” which may mean for the purposo of dotor« 
mining who are tho nearost Sapindas, 1b cannot bo supposed tia 
it was intended ontiroly to excludo the fathor's grom-grandson, and 
that tho inhotitauce should go to another family. 

That the bth Section was not intended to bo au oxhaustivo Ont 
meration of the golrajas, but only a statomont of tho odor in which 
they would take, seems to bo tho interprotation which ig consiatont 
with the text which was being expounded, and with tho nilling prin» 
ciple of the Hindu Law of inheritance, and ought to ho proforiad, “mw 
But tho question is really settled by decisions, In Reutoheputty 
Dutt Jha versus Rajonder Narain Roy, TI, Moore's Indinn Appeals, 
182, it was held that by the Hindoo Law in foreo in Mithilé, tho 
party in possession being descended iu tho sixth dogroa in tho pilors 
nal line was to be preferred to tho maternal lino, At tho close of 
tho judgment, it is said that tho Mithilé law was againat tho claim 
of any relation on the mother's sido, till thoso on tho fathor's side 
to the seventh degree hava boon oxhausted. Somo of tho autho. 
ties quoted in that case—tho Viuide Chintémant and Piodds 
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Chonda for instance--do not belong to the Bonares School, by 
tho law of which the cago beforo us is governed, but this is not 9 
point upon which thero appoars to have boon » differones betwoon 
tho Mithila and Benaros Schools. In Mussummat Dig Dayo vereus 
Bhuilun Lall, XI Weokly Reporter, 500," it was held by Mr. Jus 
tico L, &. Jackson and My, Justice Mitter that gentiles must be ex- 
hausted bofore tho cognates can succeed. Thoro aro soveral decisions 
in the North Western Provinces upon the law according to tho Be- 
nares School. In Duroo Singh versus Rai Singh, S. 1. A. Reporte, 
1864, page 621, it was held that though tho greai-grand-sons of the 
paternal groat-grand-fathor of tho last malo owners are not oxpressly 
enumerated by Sir W. Macnaghten as hoirs according to the law as 
ourent in Benares, yet they are ontitled to inhait, 

In Ugur Singh versus Ram Singh, 8. D. A. Roports, N, W. P., 
July 1865, pago 4, it was also hold that in the trncts govorned by 
the Bonares Law, a groat-grand-son is included among near heirs, 


and several previous decisions to tho samo effect are quoted at page , 


11, In that cago both tho claimants and the decoased appear to 
havo been in tho fifth dogreo from tho common ancestor. ‘horo ia 
another decision in tho samo Court, Shoodhyan wrsue Mohun 
Pandoy, IL Suddor Dowany Adawlut Roports, N. W. 2, 1863, 
pago 134, 

In tho Bombay Prosidoncy tho samo construction has been put 
on tho Mitéksharti, and the sorics has boon considored by tho Shdstris 
Ag Nob exhaustive, nor intended Lo exclude othes than thoso named, 
but only as an oxomplification of the gonoral doctrine ; Digost of 
Hindt Law by West and Buhlor, Book 1, pago 189. It was also 
recognized as tho law of tho Mitéksharé in Ranoo Srcomutty Dobia 
versus Raneo Koond Luta, 4 Moore’s Indian Appeals, pago 292, 

Wo are, thorofore, cloarly of opinion that tho appollant is not 
ontitled to tho inheritance in preforonco to tho reapondont Brum 
Narain, and that the decision of the Lowor Court on this point is 
right, As regards that parb of tho ense which is deseribod in the 
plaint and is called in tho giounds of appeal tho constitution of an 
heir by appointment, wo noed only say that, taking tho ovidenco of 
Maha-ranee Prom Koomarce to bo ontirely truo, thoro waa no adop. 
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tion nor any thing which would by Hindt Law altor thhatatus of 
tho plaintiff and givo him any other wight of aucoogsion than hoe 
had ns tho fathor's aiator’s son, ‘Tho question betwaen the Mae. 
was and tho dofondant Brum Narain ia tho subjaot of anothor abit: 
As batwoon tho plaintif! and Brun Narain, tho decision of thd 
Towor Court ta right, and tho appeal must bo dismissed with coata 

4 ngainal tho socond and third rospondent, but without coals ag 

againat tho first roapondont, tho Court of Wards—S. W, RB. Vol, 

XIV. p. 17, 
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SWOPILON IX. 


RELATIVE TO BANDILUS OR COGNATHS. 

Under the Mitakeharé law, if there be no kindvod of the 
samo gonoral family, and connceted by funoral oblations, tho sue- 
cossions devolyo on kindred connected by libation of water. Gon- 
tiles must ho exhausted befora cognates can succaed.—Aussumnat 
Dig Dayee and others v. Bhutiun Lal and others»—S8, W. R. Vol XT, 
page 500. 


Suit for tho landod estate of a deccasod Findt situated in 
Bongal, by the son of his sistor against the son of his paternal 
unclo, By tho law of Bongal, tho plaintif® would bo heir: by 
tho law of AMéthila, tho dofondant.*—Raj-Chander Narain Chow- 
dry v. Gokul-Chund Gohe-—Sel. 8, D. A. R, Vol. I, p, 43 (Now 
Ed. p. 56). 


A. sister's son, oxcept in Bengal, is no heir according to the 
Mitakehord or Mithila Schoolj—Jowahir Rahoot Mussummat 
Kailassoo.-—-S. W. BR. Vol. I, p. 74. 

According to tho Ifindu lew in forco in tho Madras Presidonoy, 
a elator’s son coos not iuherit, Doe Dem, Kullammal v, Kuppu 
Pillai-—Mad. H. Rop, Vol. 1, p. 85, This caso affirmed tho law 
ag laid in Telyil Manain Marrain Lerromemboo y. Nalapora Paul 
Rabachy, Mad. 8. R. for 1858, p. 209, 211, and Nuga-linga Pillut v. 
Vadi-linga Pillai. Ibid. for 1865, p. 245, Norton’s Loading casos, 
part IT, p. 586. 

According to the Benares School of Hindd Law pyovailing in 
tho Mithila country, a sistor’s son, in tho absonco of linoal hoits, 
has no title to succeed as heir to hia deceased unolo’s ancostial 
estate, + 

Suit by 9 sistor’s son against his unclo’s widow to sot naido 


an adoption mado by the widow bo hor deceased husband. Iald, re~ 


9 eeepntteerntnrenns nonentorrenttnrcanantetnaninewenireener—oet AP th ‘alent nattensen, 


* Tho Ilindu lay, acomding to tho dootiino of Bongal, is concotly atntod, boln, 
oxaotly conformable to Jémila Vuhdne, Chap. XI, Seat. 6, $8. Cho books of grater 
authority in AMitheta, on the pape of Inher banca, aro allent in regard to tho platens 
Kony and tho oatabliahed opinion is that a malo descondant of tho romutor amneoutor 
shall Inhoils and nob a doscondant through fomales of a ucar ancoxtore—-Part of the 
Noto, sppondod to tho abovo cao, by Ma, I Colobrovke, *t Birt soo port, p. G08. 
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versing the decree of the Sudder Dewanny Adawlut at Agra, t¥ 
sister’s son, he had no locus standi to sue as reversionary heir a 
deceased uncle’s estate, or to challenge the widow’s adoptiol, 
Thakoorain Sahiba and Chowdry Joi Chund appellants at 
Mohun Lall and others Respondents*—Privy Council, the 4th 
March 1867. Moore’s Indian Appeals, Vol, XI, p. 386. 


Agra Supper Drewanny ADAWLUT, 


Mussuamar Moonrra and Mrrmoo Appellants, 
VErSUS 
Duurx Respondent, 


In this caso the Court’s judgment was in tho following terms :—» 
We are aware that there is a ruling of this Court in the enso of 
Thakoorain Sahiba and Chowdry Jai Chund v. Mohun Lall, dated 
18th of April 1868, which declares that a sister’s son may inherit 
his matornal unclo’s property, but this decision only accepts him as 
an heir in the absonco of any lineal malo descendant of tho fouteneroe 
teenth degree, or distant kindred, We, howavor, obscrve gaetonemehelisin 
weight of precedent and opinion is against this ruling, M/ 
(Vol, TI, p. 87) doos not admit of such a claim; nor Strang 
p.147). Wo do not find a sistor's son in the tablo of suo} 
the Milékshard, ‘Tho sislor’s son appoars to be regarded 
from, and belonging to, a difforont family. In tho Madras P 










* Pmtof tho body of tho dooiaion of which tho above is tho abstiaat is na fg 
Of what may bo called the modorn quthoritios, we have, flist, tho (locision of 
Dawamny Adawlut ot Caloutta in 1801. Ra; Chunder Narain Chowdhary v. 
Gok (1 Bong, Sud. Dow. Awd. Rop, 43 Ante, 608), It us imponsible to r 
without sesing that the point was clealy raised before tho Court, which 
consisted of Judges, who were conaideable nuthoritios on Iindt law, Th , 
hag received tho high sanotion of Sir William Maonaghion, ‘ Tindu Law (iyol. I, 
P. 285 ibis nlso olted by Sir Zhomas Strange, * Hindu Law,” Vol. I ps 147, and it has 
ever aittce been conaiderad to be a cotroct oxposition of the Law, At pago 84 of tha 
second volume of Macnaghten’s Principles and Precedents “of Hindu Law,” we have the 
Bywuata or option of the Pundit of the Dacow Court of Appeal purporting to interpret 
the text of Yajnavaltya, He thero pute sisters’ sons out of tho ontegory in which Mr, 
Pifford would inolude them; although erronoously pohaps, ho puts thom among the 
Bundivds, or distont kindred, Again from M.S. case cited at the Bar wo find that 
the Agra Court overruling its decision in this case, baa recently held that the 
siater’s son ia not In thé line of hoiraatall; that the dame point has been deofded at 
Afad) aa, and was recently decided in the High Court of Bengal. ginal nll theso éonotir» 
ret authorities ve have nothing to set but the decision now under review, whidh jt ia 
admitted at the Bar cannot rest upon the ground on which the judges put it,—Moore’a I, 
A, Vol, XI, pp, 408, 404, See, however, the two oases next following, Le 
N 
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ho would not inherit, (Mad. Sud. Dew. Ad, 1889, p. 240) We 
aro furthor confirmed in our opinion on this caso by a decision of the 
Tligh Court, dated tho 6th September 1864, (Morgan and Shumbhoo 
Nath Pundit, Judges) which rules that a sistor’s son is no hoir whore 
tho Mitéksha4 (the authority iu Benaios) provails, Wo, therefore, 
considor tho plaintiff has no locus standi in Court, and that his suit 
should have been dismissed on that account. With this view of tho 
case we doovee the appeal and roverso tho decision of ihe Lower 
Court, with costs—- Vide Mooro’s Indian Appoals Vol. XT, p. 893. 


Catcurra IL. C. A.—Zhe 12th af Seplember 1868. 


Present: 
Tho Hon'ble Si: Barnos Poacock, Kt., Chief Juatice, and the Ion'ble 
L, 8, Jackson, J. B. Phowr, A. G. Macphoison and Dwarka 
Nauth Mitter, Judges. 


Omrit Koomarun Danun ( Plaintif®) Appellant, 
Versus 
Lvoxnce Narain Cuvoxersurty (Defendant) Respondont, 


In tho absonco of noator rolutived a man may bo holr lo his mother's bothor av vogaula 
proporty subjoat bo Lho Afitdtshard, 


Dhie cose was referred to the Full Bonch by Bayley and Phew, J. J 
under the following remarks :— 


Phear, J.—Tho material facta of this caso appoar to mo to be 
as follows :— 

The land which forms tho subject of the suit was formerly the 
property of ono Rughoo-nath, on whoso doath without loaving malo 
issue, it camo into the possossion and enjoyment of his widow. 
Whon tho widow diod, Rughoo-nath’s daughlor Koochil-monoo 
succoaded to tho property, aud at her death, it passed into the pos- 
session of hor husband’s nophew namod Suroop. 

While the propoity was thus in tho possession of Suroop, ono 
Luckheo-narain, the holder of a bond fiom Koochil-monee, brought 
& suit upon it against Suroop as Koochil-monoo’s roproaontative, 
The plaint was filed on the 80th of Apil 1867, and Luckheomatain 

Vor I, a1 


ia 


oe 


a: | 


wy oF 


fut 


¥ 


506 PRECEDENTS OF [Boox n, 


obtaingd a decree on the 27th of November of the samo yoar, In 
execution of thig decree the property in question was aold, It was 
bought by Luckhee-narain himaolf; and in virtue of this purchase 
he has obtained possession of it, 

The present suit was instituted on the 21st of Apvil 1864 by 
one Nundo-lall, seeking to obtain possession of the property for 
himself on a little superior to that of Luckhee-narain, Suroop, and 
all others who claim through Koochil-emonoo, Nundo-lall, who has 
died since tho filing of the plaint, was tho gon of Rughoo-nath’s 
sister, and in that character ho contonded in this snit, that on the 
death of Koochil-monee he was the heir of Rughoo-nath, and en- 
titled to take his immovable property, 

The fist issue between the parties was, whether or not Nundo- 
lall as sister’s son could by law inherit from Rughoo-nath, 

* ‘The Lower Appellate Court finding as a fact thet plaintiff's 
family came from the Méihilé provinces, and had alwaya adhered to 
religious rites and customs of those provinces, held that the plain- 
tiff was bound by Mit&ksharé law. The Lower Appellate Court, 
following the then construction of the Mitikshar&é law givon by 
Macnaghten (Hindi Law, Vol. I, p. 28), determined that plaintiff, as 
sister’s son, was excluded from the inheritance, and, accordingly, it 
dismissed his suit. 

Against this decision, the plaintiff appeals, especially on 
grounds; Ist, that the Court ought to have applied the Mithéld law 
to the case, instead of the Mitékshardé law, and that by the Mithild 
Jaw the plaintiff was entitled to succeed; 2nd, that even by tho 
Mit&kaharé law, if properly interpreted, the sistor’s gon was not ex~ 
eluded from the inheritance, 

As to the fist objection, it seems to me that the Lower Appol- 
late Court would have been wrong if it had applicd the Mithila 
law to the case. Rughoo-nath, as I understand, was domiciled, and 
the property itself was situated, in a district whore tha Milékshard 
law prevails. Consequently, as nothing appears in the whole caso 
to suggest that Rughoo-nath was subject to any other proprietary 
law, it follows that the Mitéksharé law was the law according to 
which the matter of inheritance was to be determined, 

As to the second ground of appeal, the inclination of my own 
opinion is, that according to the Mitékshaid the sister's son is hoir 
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iu default of nearor of kin, The cuiront of judicial decisions, 
however, rung go strongly against this construction that I should nob 
alona havo considered mysolf justified at this date in resisting it. 
But as Mr. Justice Bayley dosires to rofor the caso to a Full Bonoh, 
T am willing to concur in doing so, and think tho question should 


‘be simply, whothor under the Mitélshard law a sistor’s aon can, in 


any oaso, bo hoir to his mothor’s brothor ag rogards immovable 
proparty ? 
The judgments of the Full Benoh were delivered as follows :—~ 

Mitter J—The question wo havo to dotermine in this caso is 
whother, according to the Hind& law as cwrront in the Bonares 
school, a sistex’s son is entitled to inhorit asa Bandhw or cognate. 
Bofore proccoding, however, to determine the question, wo must 
answor a proliminary objection that has boon raised before us by 
tho ploader for the respondent, 16 has been contended, that tho 
point undor our considoration has boon already sot at rest by a de« 
cision of the Privy Council,® Wo aro of opinion that this conten. 
tion cannot bo maintained. ‘True it is, that tho decision of the 
lato Sudder Court ab Agra, which was reversed by the Lords of the 
Judicial Commilico, was based upon the ground, that tho sistor’s 
son is ontitled to inhoit as a Bandhw, but this position appears 
to havo been abandoned before their Lordships by tho loarned 
counsol who conductod tho exso on his bohalf, Tho roault of this 
congossion was, as their Lordships have thomsolves obsorvod, to ro~ 
duce tho wholo mattor in controvorsy to the simplo question as to 
whother, upon tho propor construction of the Milfkshart, tho 
sistor’s son is not entitlod to como in among the oarlior class of hoira 
or Sapindas? ‘Chis was, in fact, tho only question that was dis- 
cussed bofore thoir Lordships, and tho only ono upon which they havo 
pronounced a judicial opinion, ‘Io ramovo all doubts on this point, 
tho following passago, in their Lordships’ judgment, might bo con+ 
voniontly reforred to: “ He thero pul tho sistor’s sous oul of the 
oategory in which Mr. Pifferd would place them, though orronoowly, 
perhaps, ho has put them among tho Bandhus.”’ ‘ho word “ por 


haps,” in the above sontonco, is sufficient to show that their Lord. 


ships did not intend to decide the point that wo have now got bofore 
Ms, and the preliminary objection i i, accordingly, ovor- “ruled. 
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With reference 40 the main question itself, wo are of opinion 
that the sister's son is entitled to rank asa Banduu according to the 
definition of that term as given in the Mitéksharé itself, Tho dofi- 
nition is contained in the following passage :~ 

“On failure of the paternal grand-mother, tho (gotraga) kinamon 
sprang from the samo family with the decoased, and alliod by 
funeral oblations, namely, tho paternal grand-father and tho rest, 
inherit the estate. For kinsmen sprung from a different family, 
bui allied by funeral oblations, aro indicated by tho term cognate 
(‘bandhus’).’* : 

It will be observed, that two contlitions avo necessary to meot 
the requirements of this definition: namely, first, that the claimant 
should be a kinsman sprung from a different family ; and, socond, 
that he should be connected by funeral oblations, Both thase con» 
ditions are strictly fulfilled in the case of the sister's son, and, a3 we 
will show farther on, in a much higher degree in his case than in 
that of any of the nine individuals whose claims to sucaeed as Ban- 
dhus are admitted on all sides, ‘That he is q kinsman sprung from 
a different family is unquestionable, and it is equally clear that ho 
is a Sapinda, or one allied by funeral oblations. It has boon arguod, 
that according, to Manw, a Hindu is required to perform the funoral 
obsequies of his paternal ancestors only; that in consequoncs of 
this rule, the sagotvas, or those who belong to tho samo golra ov 
family, are the only persons entitled to be rocognised as Sapindas ; 
and that tho sister's son must be, accordingly, oxoluded from that 
category. We are of opinion that thero is no authority whalover 
to support this contention. We have, howevor, tha oxpress authority 
of Manu himself to decide this point, and what is of still proatoy 
importance, for the purposes of tho prosont discussion, it is an 
authority quoted and acted upon by tho author of tho Mitéksharé, 

“For with regard to the funoral obsoquics of ancestors, 
daughter's sons are regaadad as son’s sons, Man likowiso declares +-—~ 
‘By that male child whom a daughtor, whothor appointed or not, 

, Shall produce by a husband of equal class, tho matornal grandfathor 
becomes the grandsire of son’s sons, Lot that child givo tho oblation 
and take tho inheritance,’ ” 


* Golebrooko's Mitkkshaaé, Yous. 3, Seob , Chap, 2 y. 380, 
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+ Zé is manifest from tho abovo that the maternal ancostors also 
aro ontitlod to recoive funoral oblations, and this proposition strikes 
at tho very root of tho contention that has beon raised before us. 
Novw, tho sister’s son ia no othor relative than tho daughter's son 
of tho fathor; and if it bo onco concodod, as it must bo, that tho 
daughlor’s son is a Sapinda, it would follow, as a matter of courso, 
that tho sistox’s son is, at loast, » Saupinda of tho fathor; and as 
such he would bo cloaly entitled, at all events, to rank as a pitri- 
bandh, ov father’s cognato. In point of fact, howover, he is also 
a Sapinda of tho decoased proprietor himself, not so near as the 
daughter’s son, but nearer than every one of thoso individuals who 
are admittedly recognisod as bandhus, ' 

Ié is a woll known principlo of Hind law, recognised in all 
tho schools current in tho country, that tho rolation of Sapinda 
exists not only botwoon tho immodiato givor and the immodiato 
recipiont of funoral oblations, but also betwoon those who aro bound 
to olfor them to a common ancostor or ancoators, ‘This pringiple 
is based upon tho theory according to which a Ilindt is supposed 
to participato aftor his death in tho funoral oblations that aro 
offered by one of his surviving rolatives to somo conimon ancestor, 
to whom ho himaolf was bound to offor thom whon living; and 
hence it is that tho man who gives tho oblations, tho man who 
rocoivos them, and the man who participates in them, aro all rocog- 
nisod as supindas of cach othor. ‘Chus, for oxamplo, brothers aro 
not required to porform tho obsequies of cach othor, but they are, 
novortheless, sapindas, boing connectod with each othor through tho 
medium of tho oblations that they aro respectively bound to offor 
to thoir common ancestors, ‘he same rulo holds good in the caso 
of the brothor’s son, and in fact of every Sapinda who docs not 
stand in a direct line of ascont or descont with tho docoasod pro- 
prictor himsolf, It will bo seon that six out of tho nino individuals 
(p. 612) aro no other rolatives than tle daughtoi’s son of the patornal 
grandfathox, the daughtor’a son of tho matornal grandfather, tho 
daughter's son of tho fathor’s palornal grandfather, tho daughtor’s 
son of tho father’s maternal grandfathor, tho daughter's son of tho 
mother's paternal grandfather, and tho danghter’s son of tho 
mothor’s maternal grandfather, ‘ho romaining threo aro the son's 
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gon of the maternal grandfathor, the son's son of tho fathar's 
maternal grandfather, and tho son’s son of the mother’s maternal 
grandfather, Notone of these individuals, not even the highost 
among them, or in other words, the daughte’s son of tho paternal 
grandfather, is required to offer funeral cakes, dither to the deceased 
proprietor himself, or to his father, or to his mothef, but at tho sama 
timo they are admittedly entitled to rank as the Sapindas of the 
man himself, or of his father, or of his mother, as the case might be. 

We can scarcely imagine upon what principle of Hindt law it 
can be seriously contended that the daughter’s son of the fathor is 
not a Sapinda, when the daughter's sons of the paternal and mator- 
nal grandfathers are acknowledged as such, 

, « As xegards the performance of funeral obsequies, the daughtor’s 
son of the father occupies the same position as a son's son of the 
father, or in other words, as @ brother’s son ; whereas the daughter's 
son of the paternal grandfather, who is the highest in rank among tho 
admitted Bandhus, does not stand an inch higher than the son of @ 
paternal uncle. Itis perfectly true that the lawyers of the Benares 
school sometimes use the word Sapinda in the sense of COREA EU, 
nity, or mere connection through the body; but in either case the 
‘position of the sister's son would remain unaffected. Wa have 
already pointed out that as regards funoral oblations, the sister's son 
acoupies the same position as a brother’s gon; and as to consangui- 
nity, the very nature of his relationship with the deceased proprie- 
tor obviously shows that he is nearer than the nearest of the admit» 
ted Bandhus, If authority is needed on this last point, the following 
passage of the Mitiksharé might he referred to as conclusive. 

“The relation of Sapinda arises from connection as parts of 
sone body, So the relation of Hh-pinda in the sou with rogard to 
the father arises from the connection as parts of the body of tho 
father, And with the grandfather, &., in consequence of the con- 
nection with their body through the father. In tho samo mannor 
in regard to the mother, from connection as part of the body of tho 
mother, In the same manuer in regard to the maternal grand- 
father, &¢., through the mother. In the samo mannor with the 
mother’s sister and maternal uncle, and the rest, by reason of the 
cis or parts of one body.’—AMitékshard, Achar Adhydya, 
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Xt is acareoly necessary to point out, that in the passage before 
us, the maternal unclo and tho sister’s son aro distinctly recognised 
as sepindas of each othor. Tho whole doctrina of sepinda, accord~ 
ing to tho nuthoritios of tho Benares school, has beon correctly 
expounded in the Pyavasthd citod in tho case reported in the third 
volume of tho Soloct Reports, page 87. Tho Pundits woro unani- 
mously agrood in declaring that thore are two significationa only in 
which the word sapinde is used by the lawyers of that School, 
namoly, consanguinity and connection through funeral oblations; 
and the following passages from the Pardsara Méddhava and the 
Nirnaga Sindhu, both of which works are recognised as authorities 
concurrently with the Mitéksha:&, wero cited by them in support of 
this opinion, 

“Thoso ato sapindas who aro connected by the tic of consan- 
guinity ; for instanco, the father and tho gon aro sapindas to onch 
othor, and tho body of tho fathor is perpotuated in tho son without 
any intervention, §o algo is the son by tho medium of the father 
a sapinda of his paternal grandfathor, and of his patornal gront- 
grandfather, So also the son by tho modium of his matornal grand~ 
father is sapinda of hia maternal aunt and uncle, and by tho mo- 
dium of his paternal grandfather, ho becomes a Sapinda of hia 
patornal aunt and unelo, &e.” (Pardsara Médhava), 

‘'hoso ave sapindas batwoon whom exists a reciprocity of 
giving or roociving funoral oblations, ‘The fourth porson and the roat 
sharo tho remains of tho oblation wipéd off with tho usa grass; tho 
fathor and the rest share tho funeral cakos, ‘Lhe sovonth porson is tho 
giver of oblations, the relation of aupinida or men connected by 
the oxtonsion of the funeral cako, extends, therefore, to the seventh 
porson, or sixth degree of ascent or descent, It should not bo sup- 
posed that an unclo or nephow aro not reciprocally sapindas, as 
he who sharos in tho oblations offorod by the-unele, shares also in 
those offored by tho nophow. J short, if any one of those who 
participate in the funeral oblation offered by ono individual, be also 
tho presonter of funoral oblations to ono of his co-participntora, 
then the whole number become sapindas of onch othor.” (Nirnaya 
Sindhu). 

Tt is porfoctly clear that, according to cithor of those authori~ 
ties, tlie sistor’s son ia entillod to rank as a sapinda. 
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We have stated above that thore are two significations only in 
which the word Sapinda ia used in tho Benares School, and tho 
pleader for the respondent has nol even been able to suggest third, 
‘We might also add, that so far at least as the Wirnaya Sindlw is 
concerned, the sister’s son is oxpressly recognised as heir, as the 
following passage will show :— 

: Ty default of the brother's son, the father, mothor, the 
daughter-in-law, the sister, and her sons are entitled to porform the 
Srdddha, because they are the heirs” ( page 219 ). : 

‘We have shown by the foregoing remarks that tho sister’s son is 
entitled to remark as. a Bandhw according to tho definition of thdt 
term as given in the Mitdkshard, 

We will now proceed to examine tho various objections that 
have been urged, both before us and elsewhere, against his right to 
succeed ag an heir, Thess objections may be all classified under the 
following heads :—~ 

ist-—That the definition referred to has no connection with the 
law of inheritance. 

2nd.—That the enumeration of Bandhus made im verse 1, seo- 
tion 6, chapter 2, is exhaustive, and that the sister’s son is neither in- 
cluded in that enumeration, nor mentioned as an heir in any othor 
part of the work, 

8rd.—That it has been sottlod by a uniform courso of dovisions, 
that the sister’s son is not entitled to inherit under tho Lindt law 
administered in the Benares School, » 

With reference to the first objection, wo aro of opinion thal it 
is altogether untenable. The dofinition in question occurs in » park 
of the work which is exclusively devoted to tho oxposition of tho 
law of inheritance, and it may be fairly asked, - if it has no connoc 
tion with that law, for what other purpose has it beon introducod in 
such a place P 
‘The second objection is also untenablo, Verso 1, Seolion 6, 
Chapter IJ, runs as follows :—“ On failure of gontilos, tho cognates 
are heirs, Cognates are of three kinds—-related to tho man hima 
self, to his father, or to his mothor, as is doclared by tho following 
text, “The sons of his own fathor’s sistor, tho sons of hig own 
mother’s sister, and the sons of his own matornal unclo must bo 
considered as his own cognate kindrod, ‘ho sons of his father’s 
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paternal aunt, the sons of his father’s maternal aunt, and tho ‘soe 
of his father’s maternal uncle must be decmed as his father’s ong.’ 
nate kindred, ‘The sons of his mothor’s paternal aunt, the sons of 
his mother’s matornal aunt, and the sons of his mother’s matornal 
uncle must be recognized as his mothor's cognate Kindred.” 

Thero is nothing, whatevor, in this verse to justify tho contention 
that the author of the Mitaksharé intended thereby to lay down ‘an 
exhaustive list of Bandhus or cognates, Io says first of all thnt 
Bandhus are ontitled to inhorit in default of gotrajas; ond, secondly, 
that Bandhus are of three kinds, namoly, those who aro related to 
the man himself, and those relatod to his father and mother rogpoc- 
tively, ‘the only argumont, therefore, which can bo advanced in 
support of this contention is the simple fact of his having concluded 
this sontence by quoting a text from ono of the Lindt sagos which 
contains tho namos of a limitod number of Bandhus, We are of 
opinion that this argumont, per s¢, is autitled to no woight what~ 
soovor, Isolated texts from various Hind( sages, and of o similax 
description, aro to bo frequontly found in the Miléksharé, and’ it 
would be manifestly erroneous to contend upon tho authority of any 
one of them that an oxhaustive onumoration of hoirs was intended 
to be made thoreby, ‘Lhe following toxt of Vrihat Vishnu, quoted 
in page 320 of (Colobrooke’s odilion of ) the Mitfkshars, might be 
referred to a8 an illustration, 

“Tho woalth of him who leaves no male issuo goes to his wife, 
On foiluxo of her, it devolves upon the daughtor; if thore be nono, 
it belongs to the father, if he be dead, it apportains to the mothor?? 
Jt would be obviously improper to say, from tho moro fact of tha 
author of the Mitaksharé having referred to this text, that ho in+ 
tendad to declaro that the particular porsons montionod thercin aro 
tho only hoirs to tho astate of a deceased Llindtt who has loft no 
male issuo; or that such evon was tho intention of Vrihat Manw 
himself, As Lo tho particular toxt beforo us, there is absolutely no- 
thing in il from which it can bo reasonably inforred that tho author 
of it at lenst, if not tho author of tho Mitdkshardt, lad such an in. 
tention in view. All that ib says is that cortain relatives muat he 
considored as Bandhus of ono class, and certain othors aa Baudhoa 
of two other classes respectively ; iL no whore suys that nese persons 
ave the ondy Bandhus recognised by tho Tindd& Law, The objeut 
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which the author of the Mitéksharé had in view in reforring to this 
text is evident, His own words are aufficiont to show that this text 
was referred to merely for the purpose of ealablishing the three. 
fold classification of Bandhus. 

The text of Manw which says, “to the nearest Sapinda the 
inheritance belongs,” is frequently cited by him ag o loading authori- 
ty on all questions of Hindi Law. Indeod, the very dofinilion of 
Bandhus, under our consideration, is based upon this fundamental 
doctrine, and in the very next verse he distinctly lays down that the 
order of succession to be observed among tho different classos of 
Bandhus is to be regulated by “nearness of affinity,” Are wo thon 
to suppose that the author of the Mitfksharé has been so far forgot~ 
ful of this fundamental principle, as to render himself guilty, unoon- 
goiously as it were, of the gross inconsistency of laying down a dofi- 
nition and of excluding those very persons who aro bost ontitled to 


* claim the benefit of it. In what way, we might repeat in this place, 


are the sister’s sons of the father and of the mother bottor qualifted, 
to inherit than the sister’s son of the deceased proprietor himsolf ? 
What doctrine of Hindu Law, directly or indirectly sanctioned by 
the author of the Mitaéksharé can be cited in support of the conten- 
tion that the maternal grandfather himself is not an heir, when his 
sons’ sons and his daughters’ sons, nay even whon tho sons’ sona and 
their daughters’ sons, of the father’s and mothor’s maternal grand» 
father are acknowledged as such? How, again, are wo to roconcila 
the proposition that the maternal unelo, or in othor words tho utorino 
brother of the mother, is to be oxcluded from the line of inheritanco, 

when her cousins, namely tho sons of her father’s sisters and tho sons 

of her mother’s sisters, are to be included in it? Startling suomn« 
lies, like, these cannot be imputed to an author without thoro heing 
some tangible ground upon which such an imputation can rest. Tk 

is perfectly true that in the particular caso bofore us, we are bound to. 
administer the Hindt Law as it has been expoundod by the author 

of the Mitakshard, but we can hardly bo justified in ascribing such 

gross absurdities to him at the very time whon ho wag roally trying 

to extond the category of Bandhus by introducing tho three-fold 

classification before alluded to. 

The word ‘ Bandhw’ has been sometimes interprolod as distant 
kindred, but we can hardly supposo that the author of. tho Milk. 
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shard soriously inlonded to authorize the succession of the most 
distant Bandhus by saorificing the right of thoso who aro the 
nearest. 

‘Tho following passages of the Miléksharé will romovo all poss 
‘sible doubts on this point :—~ 

“When one dies in a foreign country, lot the descendants, cog- 
‘nales (Bundhug), gentiles, or his companions take the goods, or, 
in thoiv dofault tho king, When ho goos to # foroign country, of 
those who aro associated in trade and dies, then his share would 
be inhoriled by his hoirs, that is, tho son and othor descendants ; 
cognates (Bandhua), t. 6, tho maternal side relatives, maternal 
unclo, aud others; tho gontiles that is the Sapindas, besides the 
son and ather descendants; and those who are come, that is those 
among tlio associates who aro como fram a foroign country; or in 
thoir dofault, that is, of the heirs, eo, tho king shall take, ‘Tho 
word ‘yw (or) shows that tho hoirs, &o,, avo ontilled in alternation. 
Tho rule as to this order is containdd in tho text “Lhe wifo, 
tho daughtor” de. 

Tu will bo seen that tho word ‘ Béndhava' is oxpressly stated to 
includo tho matornal unclo, whoover olso might be ontitled to como 
in within the word others’ which follows immodiatoly aftorwards, 
Tn tho caso of a forcign trador, thoreforo, it is porfectly clear this 
the maternal uncle is an hoir, but before wo con apply this argu- 
ment to tho gonoral cuso, it iy necessnry to moot two objections Uiat 
have been raised against such an application, Tho ohjoctiona aro: 
first, that tho word used in this passage is (Béndhava’ whorens tho 
word used in tho gonoral toxt is ‘Bundhw’; and second, that the 
passago in question refers to an exceptional state of things, and 
can not, therefore, be accepted as a guido for the gonoral ense. 

Both theso objections aro conclusively mot by tho expross words 
of the author himself, It is distinctly stated by him that tho ordor 
of succossion applicable to this caso is exactly the samo ns Lat Jaid 
down in tho goneval text; and further, that tho only necessity for 
‘making a soparato text for the oxeeptional case avoso from that of 
excluding the follow pupil and tho Bréhman, and of substiluting the 
fellow traders in their place. It is porfectly clear, thoroforo, thit 
tho words ‘ Bandhw and Béndhava’ avo of iontical import, or, in 
other words, Wal tho two toxls avo idqutical in ovory respect, oxcept 
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as to the slight modification which xelates to the follow pupil and 
ithe Brahman, ‘The second passage, 100, is equally decisive on this 
point. Ib is distinctly pointed out thorein that the word maternal 

_waele ugod in the text of Yajnavalhya stands for all tho throe classes 
of Bandhus described by the author in his commentary upon tho 
gencral text, 

The Vira-mitradaya, which is a work of high ropute in the 
Benares School, concurrently with the Mitéksharé, is also cloar on 
this point: “Cognates are of threo kinds, related to the porson 
himself, to his father,and to his mother, ascording to the following 
text: “The sons of the father’s sister, the sons of the mothoy's 
sister,” &o. Here by reason of near affinity, the cognate kindred of 
the deceased himself, in the first instance, then the fathor’s cognate 
‘kindred, and next his mother’s cognate kindred succead, This is tho 
order of succession. In the text of Manu, “then tho distant kina 
‘man shall be the heir, or the spiritual preceptor or tho pupil, The 
term Sakulya comprehends the persons descended from the samo 
family (Sagotra) and the kinsmen allied by common libations of 
water Samdnodaha, the maternal uncle and tho rost, and tho threo 
Jrinds of cognates, The term ‘ Bandhu’ in the toxt of Yogtshwarg, 

* (¥djnavalkaya,) must comprehend alao the maternal uncle and the 
yest, othterwise maternal unele’s sons and the vost would he on« 
titled fo suspe0d, and not they themselves, though noarer in affiy 
nity, 4 dootrine highly objoctionablo,”—Vira-mitrodaya, (Sans.) 
page 209. a 

The Vivdda Chintémant, which is a work of paramount authori 
ty in the sister School, which goas hy tha namo of the Mithils School, ‘ 
is also of the same opinion, “the maternal unole, and the rost” 
being expressly recognised in the category of heirs laid down in 
page 299 of Prosanna Coomar Tagore’s translation of the work, 

Tn the face of all these concurrent authorities, it soeme impos. 
sible to contend, that an exhaustive enumeration of Bandhus was 
madg in verse 1, Section 6, Chapter II, of tho Mithkshara. Ib has 
heen said that the sister’s son is not entitled to inherit because ha 
hea been nowhere mentioned as an heir spocificqlly by namo; but 
this objection can be acarcely maintained if tho doctiine of oxhaus» 
tive enumeration falls to the ground, Apart fom this last considera» 
Hon, however, we do not see any 1eason why a specific onumoration 
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by namo should be insisted upon in every case. An onumeration 
by a general name, accompanied by a suitable dofinition sufficiently 
illustrated, is ag good as any othor kind of enumeration, particularly 
when tho genorel name in question Js applienble to a largo numbar 
of porsons whoso individual names it would be very inconvenient to 
apocify in dotail; and we do not seo any reason why in this parti- 
cular caso we should insist upon anything more than what wo havo 
already got bofore us. Tho great-grandson, for inslanco, is no whore 
mentioned ag an heir distinctly by namo; and -yet it would be simply 
absurd to contond that tho estate of a docoased Hindt is to go to the 
fellow pupil, or to the king even, if his own great-grandson is living. 
Similarly, when wo now come to the gotrajas, we find that no one 
below tho descondants of the paternal great-grandfathor is exprossly 
recognised by namo in any part of the Mitakshmé; and yot, it is a 
fact admitted on all sides, that the descendants of the remotost an- 
cestors in the agnatic lino, at least of those who stand within the 
fourteenth dogioe, aro entitled to inhorit in tho Bonaros School, 
Why, then, are wo to introduce this novel prinoiplo of interpretation 
whon wo como to deal with tho Bandhus? There might have boon 
some foundation for such an argument if the claimant had boon o 
female relative, fomales, as a olass, boing gonerally supposed os 
having no right to inherit in consequonco of thoir inability to porform 
religious rites; butin the caso of malo relatives, no restriction of 
any kind whatsoover can be elted to dofoat thoir rights, if thoy ave in 
o poaltion to establish thoir status as Sapindas, Wo havo shown 
that ‘the maternal uncle and othors ara entitled to inhorlt in addition 
to those who are admitted ag Bandhus. As for as tho purposos of 
the present case ave concorned, it ia almost solf-evident that if the 
maternal uncle is ontitled to succeed as a Bandhu, tho right of the 
sister's son would follow as a mattar of course, Wo havo soon that 
there is but one definition of the word Bandhw, and tho vory nature 
of the definition conclusively proves that if the maternal unclo is a 
Kingman frotn a different family, and alliod by funoral oblations, the 
sistex’s son must necessarily be a kinsman of tho same dosaription, 
It remains for us to meet tho last objection, No doubt, if 
there wore a uniform course of decisions establishing the doctrine 
that the sisler’s gon is not entitled to succood, wo would havo boon 
aoarcoly justified in holding othorwise, however much we might love 
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been disposod to do so for tho reasons sot forth above, Tho fact, how- 
ever, ig that there is no such uniform courso of rulings ag has beon 
orroneously contended for before us, ‘The following aro all the casos 
that might bo referred to on the point:—~ 
‘1—Rajendro Narain versus Clocool Chand, Goh,—-1st Solect Reports, 
page 43, 
2,—Ilias Koonwar versus Agund Rai—8rd Select Reports, page 87. 
8.—Sheo Suhaye Singh versus Omed Koonwar.—Gth Select Roports, 
page 3801, 
‘4,—Case No, XI, Macnaghten’s Tind& Law, Volume IT, pago 91, 
b.—A decision of the Madras Sudder Court reported in page 247 of 
the printed cases for 1860, 
6.—Stoke’s Reports, Volume I, page 85. 
7.—Chooteo Lall versus Gooroodyal—Agra Select Roports, Volante 
V, pago 198. 
8—Mohun Lall versus Thokooranee Sahibah—Agra Law Journal, 
1864, page 17, 
9.—Jowahair Raoot versus Mussummat Kylasoo-—Volumo J, pogo 75, 
Wookly Reporter. 
10,—Sona Debi versus Biswambhar Sahoo.—4 Logal Romombrancay, 

page 168, 
1L.—Gridhavee Lall versus Tho Scorotary of Stato.—Volumo IV, 

page 13, Weekly Reportor, 

The first case has nothing to do with tho particular point bofora 
~usy and we would not have alluded to itat all, if Sir Thomag 
Btrange ‘had not stated upon the authority: of that cago, ' that 
the sister’s son ig not entitled to inhorit in the Bonares School. 
The contest’ in that case, however, was between the sister’s son 
on the one side,'and a Gotraja Sapinda on the other. Tho 
pandits who were consulted in it very proporly declared that if 
the Bengal law were applicable to the case, the sister’s son would 
‘be entitled to preference, but that the reverse: would be tho caso 
according ‘to Mithila law. The case was ultimately disposed of in 
favor of the sister’s gon, the Bengal law being held to bo applica~ 
ble; but there is not a single word, either in the devision itself, or in 
the Vyavasthd veforred to, from which it can be gathorod that tha 
sister's gon would not have succeeded as a Bandhw if tho Mithila 
law had been adopted, if there were no Gotrajq relatives in his way. 
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‘Tho second case has been already roforred to in an carlior- 
part of this judgmont. It related to the daughter's son of the 
brother, and, as wo have alroady scon, tho only ground that was 
pub forward for oxeluding lim from the inhoritanco was the orro- 
neous one of his not boing a Sagolra Sapindu. 

Tho third caso is directly in favor of our intorprotation, 
The question was, whethor a daughlor’s son’s son is entitled to in-, 
horil, and this quostion was determined in tho affirmative upon tho 
unanimous Vyavasthé of tho pandits consulted on tho occasion, in 
cluding those of tho Bonaros Péishdla. 

Tho fourth enso clearly shows that the sistor’s son is entitled 
to succoed asa Bandhu, both according to tho Bonares law and 
according to tho Mithila, ‘This caso is of particular importance, 
inasmuch as jt appears to havo mel wilh the approbation of Sir W. 
* Macnaghton himsolf, who has ovidently cited it as a leading authori- 
ty on tho point, Wo might also add, that, Sir W. Macnaghton had 
oxprossly stated in his note to caso No, 5, reported in page 87 of, 
tho same volumo, that tho Vyavasthé givon by tho Pandit of Zilla 
Behar, in which the sistor’s son is rankod ag a Bandhu, is conforma., 
blo to the law as current in Bonaros, Mithila, and othor provinces, 

Tho fifth caso is 2 move dictum ; but it is to bo obsorved that tho 
Pandit who was consulted on tho occasion distinctly stated that the 
sislor’s son was ontitled to inherit as a Bandhn, and no authority of 
any kind was oiled or roforrod to contradict this opinion, 

Tho sixth caso is also a dictum, and tho samo remarks that 
havo boon mado with reference to the preceding caso apply to this 
cago also, : 

The soventh caso has nothing to do with tho point before us, 
‘he dispute was between a brothor’s daughter's son and a Golraje, 
and it was very properly held that the lattor is ontitled 10 auccoed. 
in preforonce to the formor, 

‘The oighth case is a moro dictum, but in this inslance the dic 
tim is in favor of- tho sister’s son. 

Vhe ninth case avoso from a dispute boetwoon tho sistor’s son 
and an agnatic relation, and il was correctly hold in that caso that 
tho latlor is ontilled to succeed. Tho learned Judges, howovor, who 
docidod the case, wont on to say that tho sivlor’s son is not ontitled 
to inhorit, oithor according to tho Bonares law or according to tho 
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Mithila law. In the absence, howovor, of any furthor oxplanation 
on the point, we are xathor disposed to think that all that was in. 
tended to be said, is that he is not entitled to inhorit in proferonce 
to the Gotraja; but at any rate it is cloar that this opinion cannot 
be treated as anything more than a moro dictum. 

Tho next case, howevor, is directly to the point, and with all 
deference to the learned Judges who decided it, we aro of opinion 
that it is based upon errondous grounds, ‘Theae grounds havo been 
too fully examined by us in tho preceding part of our judgment to 
require any further notice. Wa wish, however, to malo one romaric 
in this place, and that is, that the learned Judges appear to havo 
been mainly influenced by the idoa that the sister's son has novor 
been recognised as an heir, With all deference to tho learned 
Judges, we are bound to state that this was by no means tho actual 
state of things at the time when their decision was pronounced, 
whatever it might be in this day. It is perfectly true that there is 
a paucity of decisions on the other side, but this fact appears to have 
mainly arisen from the peculiar doctrino of the Benaros School by 
which the remotest relative in the agnatic lino has been placad above 
the highest of the cognates. It might be added that very fow cases, 
indeed, if any, can bo pointed oul in which tho daughtor’s aon of tho 
paternal giandfather has beon expressly recognised ag an hoit, 

+ The last caso relates to tho maternal uncle of the fathor, and 
the grounds of the decision in this case being nearly tho same as 
those in the one next above, no special remarks with reference to it 
are necessary, é 

Upon tho whole, then, it must be admilted that the majority of 
the earlior cases at least are in support of our view; and of the more 
recent, there are two cases at most that are directly opposed to it, 
The last objection, therefore, must also be over-ruled, 

For the reasons set forth above, I am of opinion that tho ques- 
tion put.to us by the Division Bench must be answered in tho affir- 
“mative, or, in other words, that the sister’s son is entitled to inhorit 
under the Hind& Law administered in the Benares School. 

Peacock, C. J,—I am of opinion that in the absence of noarer rela 
tives, a man may be heir to his mother’s brother as regards proporty 
subject to the Mitéksharé. The question has substantially been do« 
cided by the Privy Council (17th July 1868) in the case of Gridharee 








Cutay, | SUCCESSION OF COGNATES, ko. 531 


Lall Roy against the Goverumont of Bongal,# in which it was hold 
that the matornal uncle of the futher of tho deccasod was nob ex~ 
eluded front tho class of Bandhus capable of inheriting, and that the 
toxt contained in Aiticlo 1, Section 6, Chapter IL of tho Milékshara 
dood not purport to be an exhaustive enumeration of all Bandhus who 
aro capable of inheriling, that it is not cited ay such or for that 
purpoye by tho author of the Mitéhshaé, 

Tho judgment of Mr, Justico Dwuka-nath Milter, whieh ho 
hag just read, and in which ho has displayed great loaning, ability, 
and research, was wrilten before tho decision of tho Privy Council 
in Gridhaico Lall versus tho Government of Bengal was publishod 
here. My Wowblo colloagno has entered so fully into tho reasons 
and exhausted the aguments in support of the view which le has 
taken, that it iy unnecessary for me to do moro than bo say that t 
conor iu the reasons which ho has given in support of the conclusion, 
ab whieh he has arcived ; and it is extromaly satisfactory to flud that 
il is cutively in concurrence with tho view taken in the judginant of 
tho Privy Council. ‘he case must bo sont back to the Judges who 
veforrod it, 

Jackson, J.—T am of the samo opinion, It is very satisfactory 
to feel that a conclusion so entirely consistent with rousons is also in 
fall conformity with the Mindd& Law, ay is conclwavely shown ia 
the oxhuustive judymout whieh hus been prepared by Mx dustica 
Mitter, aud also that the viow which wo had taken of the subjadt 
has been, if my bo said, simultanvously adapted by tho highest wi+ 
bunal. 

Phoar, F—In veforring this cago to a Kull Boneh, T oxprossart 
the inchnation of the opinion which T then hold, Me. Justice Mibtor's 
vory completo arenmeut, in which I concur, has, [ think, demonstrat 
od that opinion to be corruet. T would, thovofore, answer tho ques. 
tion in tho words which have been used by tho Chicf Justico. 

Mucphoraon, J—I am of tho samo opinion, 

Suthorland’s Weokly Reporter, vol, X, Il. B., p. 76. 

Tho onumoration af Bandhus ov cognates, who suecosd, given 
in Section 6, Chapter fT of tho Mitéksharé, is an oxhaustive one, 
and, thorefore, those Bondhus ouly succeed who ae onumorated 
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ghorein, A matornal uncle os father's matarnal unele ennnot in- 
horit, ag they are nob among tho porsona enumerated. — Government 
versus Gridharce Lall Roy—S. W, R, Vol. TV, p. 18. * 


Privy Councm~—Lhe 17th of July 1868, 


Present: 
Sho Master of Rolls, Sir James W. Colville, Sir Edward Vaughan 
Williams, tho Lord Chiof Baron, and Sir Lawrenco Peol, 


On Appeal from the High Court at Caloutta* 


Qri-DHAREE LALI Rox 
VErsus 
Tue GoveRNMENT or Brnadr 
Field iat tho list of Bandhys given in Article 1, Seotion 6, Chanter ILof tho Mites 
shart is nob exhaustive but simply illuahatiyo of tho proposition that thero aro 
dhioe classes of Baudhua, aud aa such ontitled to inherit in proforonca to the King, 
who ennnot take tp the projudico af a mate.val yuolo or 6 matornal grand-unolo. 
The Virwmttrodoya ia properly 1ecoivablo as an oxposition of what may hayo boon loth 
doubttul by the Mitéksharé and is declaratory of tho lay of tho Bonaog Sohool. 


Tho facts on which tho dotermination of this appeal doponda 
are few and undisprted. Woopondro Chundor Roy, the ownor of 
tho zemindary and other proporty in disputo, died on the 7th of 
August 1860, an infant and unmanicd, To was of a family which 
formerly came from the Uppor Provinces, and though settled in 
Lower Bengal, whore the zomindary is situated, is admitted to have 
retained tho ceremonial and other law of its original habitat. ‘There 
is, therfore, no dispute that any question touching tho succession ta 
Woopendro Roy is determinable hy the law of inheritance current at 
Benares. 

On Woopendro’s death the sppollant, as tho nearest malo ro 
Jative surviving him, performed his shradh, and claimed his proper. 
ty as heir, and shortly afterwards applied to havo his own name 
substituted for that of the deceased as owner of the zomindary on 
the Collector’s register. He is, however, but a remoto kinaman of 
the deceased, being only the brother of his grandmother ca-parte 


* 20th Auguat 1865, (present Trovor, Oflici te) a i 
gen 4, Wek Ce Ranga aD t ating Chief Justice, and Campboll, 4); 
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paternd, ox, to uso tho phrasoology of tho Mithkshard, his father's 
maternal uncle, And accordingly at tho time of this application 
for mutation of nanies, some question whobhor tho appellant was 
entitled to inheril, and whothot the property did nob pass for want of 
heirs to tho Crown, wasraised. Thoroupon the Board of Revonuo 
consulted their advisor, the Legal Remombrancer, aud on his opinion, 
dolormined to recognize the title of tho appellant, who accordingly 
was pul into possession, or lof in possession of the property, record- 
od as propriotor of the zomindary in the Colloctor’s books, and con. 
tinued to pay tho Govornment vovente assossod upon it up to tho 
date of tho institulion of this suit, 

In 1863 the Government authorities appear to have changed 
their view of tho appellant’s title; and on tho 3rd of August in that 
year thosuitontof which this apponl has arisen was commencod 
against him in tho namo of tho Govornment of Bongal, as 1oprosont- 
ing the Orown, for tho recovery of tho roal and personal proporty 
of Woopondro on tho allegation that upon his death it had oschoatod 
for want of heirs to the Crown, 

By tho docreo datod the 80th of Soptombar 1864, tho Zillah 
Judge dismissed tho suit, holding that the Govornment was not 
ontitlod to oust tho appellant. ‘Lho prosiso grounds of this judgment 
it is unnecessary to oxamine. 

On appeal to the Tigh Court this decision was rovorsod by two 
of tho Judges of that Court. And the prosont appeal has boon pro- 
forved against their deereo, 

Tho points ruled by tho judgmont of tho ITigh Court wero :— 

1st.-—-That the Governmont was not eslopped hy the nels of its 
officors in 1861, whon tho appollant appliod for and obtained the 
mutation of names, from bringing this suit, 

2nd.—That upon tho truo construction of tho Suction in, tha 
Mitéksharé, which will horeaflor be considored, tho appollant, as the 
matornal unolo of tho fathor of tho deceased, was oxcluded from {ho 
class of “ Bandhaus” oapablo of inheriting, and that consequontly, as 
botwoon hin and Govornmont, ho had no title to the proporty 
sued for. 

‘Tho ablo arguments boforo this Committee havo boon principally 
adiressod to tho quostion raisod hy the second of the abovo findings, 
vig., whothor, undor tho law curront at Bonares, tho appollimb has 
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not a title to inherit the property preferably to the claim af tho 
Governmont by escheat; aud that qnestion their Lordships will firs 
consider, 

lts detormination will ultimately be found to depend on the 
construction to bo givon to tho first article of tho sixth section of 
the second chaplor of tho Mitékshart. ‘Lhe absoluto exclusion of 

the fathox’s matornal uncle from the lst of possible heirs, for which 
the respondents contend, can rest on no othor ground. 

Mr, Forsyth, indeod, argued strongly against the right of tho 
appellant to inhorit, on the assumption that ho was not entitled to 
offer the funeral ‘oblations, But is this assumption woll founded ? 
There is evidence of the family priest and othors, thal tho appellant 
did, in point of fact, perform the shradh of Woopendeo ; and ho 
seems, in the judgment of the pricst, properly to have performed 
that function in the absence of any nearer kinsman, It is, howaver, 
unnecessary to determine whether this act of tho appellant was re« 
gular or not, Tho issue in this caso is not betwoon lwo compeling 
kinsmen, but between akinsman of the deceased and tho Crown, Lot 
it be supposed, for the sake of argument, that tho nearest cxisting 
relative of Woopendro at the time of his death had been, nob the ap- 
pollant but a natural-born son of the appellant, 16 is admitted that, 
ou the strictest interpretation of the Milikshard, such o porson is 
& Bandhu; that the three classes of Bandhus must bo oxhaustod 
before the King can take for want of heirs; and, therofore, tha tho 
title of the appellant’s son would prevail against the Grown. Now, 
such a Bandhu githgr is competont to perform tho ehradh of tho do» 
ceased, offering some kind of funeral oblation, or he is not. If ho 
‘be incompetent, it follows that his right to inherit is wholly indo. 
pendent of the doctrine of spiritual bonefils derivable from funeral 
oblations, and is determined solely by kinsmanship. If he bo com- 
petent, it follows @ fortiors that his father would have been ono 
degree nearer akin to the deceased, would also have been competent 3 
and that hés exclusion from the line of inheritance, if it oxisty de 
pends upon some other principle. 

It is impossible to read the second chapter of tho MitAkshard 
without remarking the extreme jedlousy with which the Tlindé law 
regarded the xight of the King to take on failuro of heirs, Tho 
seventh section refuses altogether to recognise that right whero the 
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property was that of a Brahman, Admitting it as to the property af 
tho other castes or classes, it oxpressly ays, “4/ there be no relationa 
of the deceased, tho preceptor, or, on failure of him, tho pupil;” 
and again, “if there be no pupil, tho fellow-siudent is the siecossor,” 
Tt thus exhansts tho relatives, and then interposes belwoen tom 
ani the King threo classes of heirs noé connected with the decensad 
hy blood, or participation in funeral oblations, ‘Sho title of the 

King is afterwards slated affirmatively, thus :— Tho King may tka 
tho estalo of a Kshadrtya, or olor porson of an inferior tribo, on 
failure of heirs down to the fellow-studont.” So unw ordains 
“Bul the wealth of the othor classes, on failure of all (heirs), the 
King nay take.” So far, then, tho law would seem to be clear that 
the King cannot tako the proporty to tho prejudico cither of a 
maternal unelo, or a matornal grand-unclo, cach of whom ik obyione 
ly ‘a relatiow of the deccased. What grounds, then, docs the 
sixth section afford for the hypothesis that theso two relations are 
arbitrarily oxcluded from tho list of possible heirs? hat section 
bogins by stating broadly, “On failure of gontiles, the Bendhus 
(reudored hy Mr, Colobrooko cognates) aro heirs.” But in this par- 
ticular sootion ib may bo takon, as dofined elsowhore by tho Miltk- 
short itself, to import kinsmon springing from a differont family (and 

thorefore, opposed to ‘gotaya’ or ‘gontiles’), and connacted by fuuaral 
ablations, Wrom this class the matornal unelo, or tho father's maternal 
uncle, (assuming thoir counoction with the decoased hy funeral obla- 
tions) can bo oxcludod only by somo arbitrary definition. ‘Tho author 
of that treatise goos on lo atalo, “ Cognates (Bandhus) avo of threo 
kinds: related to the person himsolf, to his father, or to his mother, 

as is declared by tho following text.” And thon follows, a8 a quota 
tion, a more anciont toxt, (the authorship of which seoms, from My, 

Colobrooke's note, to ba uncertain), whieh says i— The sous of his 
own father’s sistor, the sons of his own mother’s sister, and tho song 
of his own maternal unclo must be considored as his own cognate 
kindred. ho sons of his father's paternal aunt, the sous ol his 
father’s maternal aunt, and tho sons of his father’s maternal unclo 
must be deemed his father’s cognate kindred, “ho sons of his 
mother’s paternal aunt, tho sous of his mother’s maternal aunt, 
and the sons of his mother’s maternal wnele must be reckoned 
cmongst his mother’s coguato kindred,’ 
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Tf, for tho detormination of the question undor considoration, 
thoir Lordships wore confined to the four comors of the Mitikshad, 
thoy would foul gicat difficully in inforring, from tho omission of 
‘the maternal uncle’ and ‘tho father’s maternal unclo’ from the 
persons onumerated in this toxt, that oithor of thoso rolatives fa 
incapable of taking by inheritance the property of a deconsod Lind 
in preforence of tho King. Such an inferonco, in tho tooth of tha 
passages which say that the King can take only if thora bu no re~ 
latives of the deconsod, seems to be violentand unsound, Yor tho 
text does not purport to be an exhaustive onumoration of all Ban~ 
dhus who are capable of inheriting, nor is it cited as such, or for 
that purpose, by tho author of tho Mitéksharé,—it is used simply 
asa proof or illustration of his proposition that there aro threo 
kinds ov classes of Bandhus; and all that he statos further upon ib 
is the order in which tho three classos take, viz., that tho Bandhus 
of the deceased himself must he exhausted before any of his fathor's 
Bandhus can take, and so on, , 

Again, further doubt is thrown upon tho theory of oxhauativo 
enumeration by the passage of the Mit&kshar4, which is not found 
in that portion of the Treatise which was tranglated by Mx, Colo» 
brooke, but has been translated for tho purposes of this suit, ‘ho 
genoral effect of that passage is to introduco in the caso of a trader 
dying abroad, a new class of remote heirs, viz,, his roturning co-tra« 
ders, But this provision is preceded by an onumoration of profor- 
able heirs, which includes, among Bandhus, tho maternal unolo. 

Here, then, isa passage, written by tho author of tho Mitakshard 
himself, which treats the maternal uncle as capable of inheriting, 
The learned Judges of the court bolow moot this authority 
by suggesting that the heirship of the maternal uncle, as well 
as that of the co-trader, may be exceptional, and confined to tho 
ease of the trader dying abroad, ‘heir Lordships, however, caunot 
admit the reasonableness of this hypothesis, and think that svon on tho 
Mitékehar& the question under consideration is at least uncortain. 
That question, however, is not to be governed by tho Mitdksharé alono, 
Adbering to the principles which this Board lately laid down in the 
Ramnad case,* their Lordships have no doubt that the Véra-niiiro- 
day, which by Mr, Colebrooke and othors is stated to bo a troatigo of 
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high authority nt Bonares, is proporly rocoivable as an oxposition of 
what may havo boon loft doubtful by tho Mitaksharé, and declarato« 
ry of tha law of the Benares School. 

Aftor slating that the torm Stdulya, or distant kinsman, 
found in tho text of Manu, comprohonds tho threo kinds of cog» 
nates, tho commontator goes on to say,—‘ ‘lhe torm cognates 
(Bandhus,) in tho toxt of Jogishwara,* must comprohend also tho 
matornal uncles and tho vost, olhorwiso the matornal uncles and tho 
rest would Le omitted, and thoir sons would be ontitlod to inhorit, 
and not thoy thomselves though nearor in the degioe of affinity,— 
adoctrine highly objectionable,” Tho leaned Counsel for the respon~ 
donts remarked that this passage of the Véira-mitrodaye gocs no 
furthor than to affirm tho right of & maternal uncle, and that it says 
nothing of a maternal grand-unolo, But to say nothing of tho uso 
of tho term ‘and tho ost,’ the toxt is at least an authority for tho 
proposition that a maternal melo is a Bandhu, The maternal unclo 
of tho fathor is, thorofore, a Bandhu of tho father, and it is admit« 
tod that, foiling tho Bandhus of tho docoased, tho Bandhus of tho 
fathor aro entitled to inhorit, ; 

This viow of tho law is conflymod by tho majority of tho consul- 
ted Pundits} ib seems also to malo tho law of tho Bonares School 
consistont, on the point in question, wilh that of Bengals; and tho 
concurronco of opinions of Mitra-misra, the author of the ‘ Vira~ 
mitrodaya,’ with Jim(ta-Véhane, tho author of tho ‘Daya-bhiga,’ is 
not unimportant, sinco thoy aro slated by My, Colehooko (Pxofaco, 
p» VIID to diffor on almost overy disputod point of Iindf law. 

Their Lordships do not think it nocossary to consider at any 
Iongth tho decided cases which aro cited in the judgmont undor 
voview, It is admiltod that thore is no caso procisoly in point; and 
the authority of thoso cited, in so far as thoy go to support tho 
thoory that tho onumoration of Bandhus, in tho toxt quoted in the 
Mitéksharé, is to bo taken as exhaustive, has boon shakon, if not 
altogothor ovor-ruled, by tho decision which, wo avo informed, has 
boon recently passed by tho Tigh Court of Bongal in tho caro of 
Amrita Kumari v. Labhi-narayan Ohaokerbutly, ‘Iho question 
undor consideration must, thoreforo, be hold to be an open one gyon 
in tho Courts of Tudin. 
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Their Lordships, then, havo come to tho conclusion that, 
aceoling Lo the lnw by which this ease is o he governed, the appal- 
lant was capable of inheriting the properly in dispute, and that, his 
title thereto is preferable to that of tho Crown; and, thoroforo, 
without holding“the reasons given for his judgment, they think that 
the Zilla Judge did right in dismissing the suii—S, W. R., Vol, 
X, B.C, p. 3h 

According to the TLindé law of succession in force in the Mat- 
103 Presidency, a sister's son is in tho hno of hoirs, 


Semble, ho is a Bundhu.—Chelikant Tirupati Rayw Ningdvn 
y. Rujuk Suraneni Vencata Gopala Nava-sinka ftwe Buhadoor, 
Zemindar-—Mad. H. C. BR. Vol, VL, p. 278. 


Catcurra H. C, A.—U'he 26th of Tune 1874. 
The Hon’blo W. Maikby and Romesh Chunder Matter, Judyes, 


GuNvesH Cnunper Roy (Defendant) Appellant, 
. Uersua 
Nil Komul Roy and another (plaintiffs) Respondonts, 


According to the general principles of indi Law, a sistor’s son 
is a preferential heir to a mother’s sister's son, as boing capable of 
conferring greater spititual benefits upon the soul of tho decousad. 

Mitter, J—~—The question in this caso is, whother tho plaintiff, 
who is the sister’s son of one Mudoo Soodun, is a moforencial hoir Lo 
one Kashee Nath who is Mudhoo Soodun’s mothor’s sister’sson, ‘he 
lower Appellate Court has decided this question in favor of the plaimtill, 
In special appeal it is contended that that decision is against tho pro« 
visions of the Mitékshoélaw, We do not think that this contention 
is correct. Ithas been decided by a Full Bonch of this Court that 
the sister's son is a Bundhu,* to which class Kasheo Nauth, who is 
the mother’s sistor’s son, also belongs. It 18 clear that tho sisters son 
confera greater spiritual benefits upon the soul of tho deceasud than 
his mother’s sister's son, Therefore, according to the gonoral prin- 
ciple of the Hind Law, the plaintiff is a preferoncial heir to Kasheo 
Nath. There being no decided cases upon this poing and in tho 
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Mitéksharé itself, Lhe rospectivo positions of these patios not boing do- 
finitely sottlod, tho gonoral priuciplo of tho Tindt Law should bo our 
guido in dolormining this question. Wo thoroforo affirm tho judg- 
ment of tha Lower Appellate Court, and dismiss the special appoal 
with costs.—S, W. 2, Vol. XXII, p. 264, 

In Bombay the sister's gon inhorits under the Maytthha— Vide 
Norton’s Leading casos, part II, p. 586, 


A. father’s sistor’s son is a Bandhu, and cannot succeed as 
long as there is a Gotraja or gentile, which term includes all those 
descended from tho samo primitive stock as tho deceased (through 

males) as far as the fourtconth gonoration—Jnderjeet Singh v. 
Mut. Hur Koonwar—S8, D, A. Docis. for 1857, p. 087, Vide 2 
Nort, p. 667, 

A mother's sister's son is a Bandhu—Subbaraya Jalta- 
Vallabah vy. Subbarayen.—Mad, 8. BR, for 1859, p. 19k, Vide 2 
Nort. p. 657. 

Tho great nophews by the mother’s sido of a deccased Hindi 
who diod childless, were hold to bo entitled to share in his movable 
estate, on tho death of his widow.—Jusswmmat Umroot v, Kulyan 
Dags,—~Borr, Rop, Vol. I, p. 28 (L Mol, Dig, p. 828), 


Catoutra TL, C, A.~The 7th of August 1872, 


Before Sin Richard Couch, Kt., Chief Justice, and 
Mr, Juatiog Ainslie 


Mussummat Doorga Bibee and another (Defendants), 
versus 
Janaki Porshad (Plaintiff). 


A brother's danghter'a son gueccods ag heir, under tho Mitdkshant, in Une abuonce of 
noaror hon. 


The facts of this caso woro aq follows :—Zorawur Sing had two 
sons, Rogoo-nath Sing and Bood-nath Sing, Rogoo-nath Sing had two 
sons, Bish-nath Sing and Sheo-nath Sing (neither of whom, according 
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to the Plaintiff's case, left any legilimate sons,) and a deughitor hy 
namo Sheo Daco. Sheo Daco left a aon, the plaintifl ‘Tho plaintiff 
stated that the proporly of Bood-nath Sing, after Bood-nath’s doath, 
wont to his widow Mungla Biboe, who died childloss, and that con- 
sequently the plaintiff became entitled to the same; bub that ono 
Lulsi-vém, whose mother was a sorvant of the family, took wrongful 
possession of tho property; and that after his death the proporly 
was takon possession of by his widow, tho defendant, Doorga Biboo. 
Hence the plaintiff brought this suil to establish his right to sueceed 
4o tho property as a brothor’s daughtor’s son under tho Middhshend 
law, and to set aside a certain alienation in favor of ono Pircot 
Koonwar, one of the defendants in the case, 

Couch, 0. J.—The only question that remained was, whothey 
the plaintiff being a brother’s daughters son could inherit tho 
property, and that is settled by the docisions of tho Privy Council 
in the case of Gridhdéri Lal Roy v. the Govemument of Bengal 
and of a Full Bench of this Court in Amrita Kumari Debi v. 
Lakhi-navayan Chaokerbutiy* where it was held that the 
enumeration of Bandhus in art. 1,5. 6, c. 2 of tho Mitdhshdra ia 
not to be considered exhaustive, ‘Chat being so, thoro is no ground 
for saying that a brother’s daughter's son cannot inherit in tho 
absence of any nearer heir; and as it is not found in this suit Uhat 
there is a nearer heir, the plaintiff is entitled to a docreo, 

The appeal must be dismissed with costs ~B, L. R. Vol. X, 
page. 341. 

A Hindé woman of Behar, who lad inherited tho entire ostato 
of her father, died, leaving sisters’ son’s sons, and a daughter, 
Held that the former succeed, and that per capita, and not par attr 
pes—Sheo Suhae Singh and others v. Mussummat Omod Koonwa', 
Sel. 8. D, A. Rep, Vol. VI, p. 301 (Now. Hd, p, 378,) 
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Admitted legal opinions. 


Acoording to tho lay of inhoritaneg, ag current in Nengal, the fuUhier's sleter'a son ia tha 
oightoouth in tho order of sucocanion y but according to the Inw ag emront in Mithila 
aud Bonares, ho is not ontitled Lo the Inhitanco so Long a4 thero is a yolraja OF gos 
Lilo, which dorm includes all Chose descended fom the same primitive stuck, ax fa an 
the fu Loonth generation, ‘ \ 


QA, (a Lindh,) died, leaving a widow and a fathor, Subse~ 
quently the father died, leaving a widow (B), not Uno mother of A, a 
minor son (Q), and a sister's son (D), Afterwards C died childless. 
Bubsoquontly to C’s doath, tho widow (B) took possession of tho 
property left by tho fathor, and oxccuted » will assigning over tho 


entire property to hor husband’s sister's son (1), and died withont © 


putting tho logateo into possession of the property willed away. Tn 
this cago, is the will, according to the law ag current in Mithila 
and Bongal, valid and binding? On tho otlier hand, supposing no 
will to havo been exoeuted, does tho properly in question go to tho 
sislor’s son of A’s fathor, or to his widow, by right of inheritance? 
R.—Supposing A. to havo diod, loaving a widow and fathor, and 
tho fathor to have died subsequently, leaving a widow (B), being 
tho step-mothor of tho doceascd A, a minor son (C), and a sister's 
son (D), and the minor C to havo died childless, and subsequently to 
this, tho widow of tho fathor to have enjoyed tho proporty in ques- 
tion, to havo assigned it to her husband’s sistor’s son (D) by the 
exoculion of a will in his favour, bub to havo diod without 
putting D into possession of tho proporty thorcin specified ; in 
this ense, according to tho law as current in Mithila and Bengal, 
the will cannot bo hold to be valid and binding, And the heirs who 
aro entitled to succood to the property may bo Lins onumorated, ‘Tho 
widow of tho first deccased, (A,) who diced before his father, ia, ace 
cording to tho law as curront in Mithila and Bengal, compelont to 
inhorit her hushand’s property, supposing ib lo have boon divided and 
separated from that of his co-heirs. If the properly was held in 
joint tenancy, his widow, according lo the law as provalont in Benge, 
is ontitled to succeed to that portion which was hor husband’s share ; 
but, according to tho law as enrront in Mithila, sho would not ho 
entilled to succeed oven to this, for tho law-oxpoundors of that achool 
declaro, that the widow’s right of suecossion dopontls on Lhe partition 
of the joint slock, partition being, according.to them, the sole cause 
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of creating individual proprictary right. Therefore of A’s proporly 
so much as was not his vibkakta or divjded, and asddharane oy ox~ 
clusive proporty, according to the law ag current in Mithila, and so 
much as was not his individual proportion, or his shavo of tho joint 
property, according to the law ag current in Bongal, will, on the death 
of the first deceased son, (A,) devolve entirely on his futher, evon 
though his widow was living. On tho death of tho fathor, tha wholo 
property to which he (the fathor) suececded, should have devolved 
on his minor son (C). At the death of such son, leaving no child, 
his property should have devolved on his next hoir, that is, according 
to the law as current in Mithila, in default of heirs from tho widow 
down to gentiles, on his father’s sister’s son, he boing ranked among 
the cognates; and not before; but according to tho Jaw as curront 
in Bengal, in default of heirs from the widow down to the grand- 
father’s grandson, the father’s sister’s son is entitled to tho succession, 
he being the grandfather's daughter’s son, 


This opinion is conformable to the Pivéda-chintémans and other 
authorities, as current in Mithila, as well as to the Déya-bhfiga and 
other law tracts, as prevalent in Bengal, 


Authoritics, 


6, On failure of gentilos, the cognates aro heirs, Cognatos are 
of thee kinds; related to the porson himsolf, to his fathor, or to 
his mother ; as is declared by the following lext (of Pajnyavalkya), 
The sons of his own father’s sister, the sons of hig own mother’s 
sister, aud the sons of his own maternal uncle, must be considered 
as his own cognate kindred. ‘The sons of his father’s paternal aunt, 
the sons of his father’s maternal aunt, and the sons of bis fathor’s 
paternal uncle, must be deemed his father’s cognate kindred. ‘Tho 
sona of his mother’s paternal aunt, the sons of his mother’s matornal 
aunt, and the sons of his mother’s maternal uncle, must be reckoned 
his mother’s cognate kindred, his must be understood to bo tha 
order of succession here intended. The Vivdda-chintdmand, 

7 The following iso text of the Déya-bhéga:—'Tho succeg- 
sion of the giandfather’s and great-grandfather’s lineal descondanta, 
including the daughter’s son, must- be understood in a similar 
manner, according to the proximity of tho funoral offering,” 
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8, In tho case of non-partition, tho toxt of Surkha cited in 
the Vivéda-chintémant applies :—‘I'o tho childless wives of brothors 
and of sous, strictly observing the conduct prosciibed, thoir spiri« 
tual paront must allot, mere food, and old garmonts which aro not 
taltored.” 

Sudder Dewanny Adawlut, December 18th, 1826. 

Mussummat TLureea Beebeo, v, Bhowance Lal.—Maon, TL t. 
Vol, 11, Chap, I, Section vi, Caso 11. 

The maternal unele’s son is hoir after mother’s sistor’s son, 
according to the Milékshmaé,—Maon. 1, L, Vol, II, Chap. I, Seo- 
tion vi, Case 12, 
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SUCTION &, 


RELATIVE TO ESCHEAT. 
Privy Councr.—The 80th af JSuly, 1860. 


Present: 
Lord Justice Knight Bruco, Sir B, Ryan, Lord Justice Turner, 
Sir J, T, Coleridge, Sir L, Peel, and Sir J, W. Colyilo. 


On Appeal from the Sudder Dewanny Adawhut at Madras. 


Tur CotLecron or MAsvrLiparam, 
Versus 
QGavaty Vencats NARAINAPATE, 


On the denth of a Brahmin (whethor sacordotal or not) without ltolrs, the Sovorelgn 
power in British Indie is entitled to tako his estate by oxchent subject however to the 
truats and charges previously affecting tho estate. 


Of the various questions that havo arisen in this case, tho only 
one which appears to havo boon argued in the Court of Suddor 
Dewanny Adawlut at Madvas—cortainly tho only ono docidod by 
that Court—is; whether, on the dealh of a Brahmin without hoira, 
tho Sovereign powor in British India is ontitled to take hia ostate 
by eschoat, The decision of tho Suddor Court upon this question 
strikes at the root of the appellant’s title; and its correctnoss is 
therefore tho first thing to be now considerod, 

' The learned Judges of tho Sudder Dewanny Adawlut havo 
treated the question as one to be determined merely by Iindti Law; 

_ aod, yeeognizing the general right of tho Crown or othor ruling 
power by escheat when there is a failure of hoirs, having adopted 
and enforced an exception as to the property of Brahmins which ja 

: supposed to result from cartain texts of Menw and other anciont 
authorities. The arguments addressed to us have also assumed 
the applicability of the Hind& Law ; and their Lordships, therefore 
purpose to deal primarily with the question, whether that law, aa it 
now obtains in British India, has, if applicable to the cago, 


beou 
properly held to be fatal to the appellant's title, 
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For tho oxposition of tho Iindt Law on the point, ib is un- 
necessary to go back furthor than the Mitéksharé. Thal treatise, Lho 
highest authority ou tho law of inheritance in tho part of India 
where the zomindary, tho subject of this suil is siluate, comprises, 
amongst other authoritios, tho passngo of Men, which is princi- 
pally relied upon, It is, however, from the consideration of the 
whole chapter of tho work, and of tho difforent authorities which 
are thore collected, inken Logothor, that wo aro most likely to arrive 
at a right concoption of tho law. 

Tho important passages are in Articlos 38, 4, and 5, of Chap- 
icr XI, Section 7. 

From theso it would appear that the beneficial enjoyment of a 
Brahmin’s property ought not, on his death without heirs, to pass to 
the King; that it ought, in somo way or another, to pass to other 
Brahmins, But tho toxts also show that, ib is not to pass lo Brah- 
wing generally, or oven Lo any definite or woll-nscertainod class of 
them. ‘Ihe persons lo take the beneficial interest are to be Brah- 
mins, having certain spiritual qualifications; thoy are to bo puro in 
hody and mind, and are to have read tho threo Vedas, If this bo 
tho law, ib seems to imply a powor of selcetion ; and a right of possos- 
sion, at least intermediate, of the properly in somobody, It onnnol” 
bo supposed that the first Bralunin, who could lay hands upon tho 
proporty of a mombor of his caste dying without heirs, was to hold 
il, subject, porhaps, to the condition of showing thot ho possessed 
tho personal qualifications which law requires. 

It appeais to their Lordships that the pasaage quoted by tho 
Mittksharé from Nareda, in tho vory Section which cites tho pro- 
hibition of Menu, shows what tho Jaw in ils ulmost slriclnoss was, 
That passage is— If thoro bo no heir of a» Brakmane’s woalth, on 
his domiso if must bo given to a Brakmanc, othorwiso the King is 


* tainted with sin.” In other words, tho King is to take tho properly, 


bul to take it subject to the duly, which he cannot nogloct without 
sin, of disposing of it at his discretion amongst Biahming of tho 
kind gontomplated by tho preceding toxts. 

Tf this bo so, it appoms to their Lordships Unal, according to 
Hindi Law, the title of the King by oscheat to tho property of a 
Brahmin, dying withoul heirs, ought, as in any other casa, to pron 
vail against any claimant who cannot show a bottor tilly: and that 
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tho only question that arises upon tho authorilios is, whothor Brah- 
aminical property so takon is in the hands of the King, subject to, 
trust ia favor of Brahmins, In this suit, whore the issue is botwoon 
the Government claiming the property (whathar subjook to a trust 
or not) by escheat, and a party claiming by an advorao tille, th is 
wonecessary to decide whethor the duty imposod upon tho King is 
ono of imperfect obligation, or a positive trust affecting the properly 
in his hands, or whether, if a trust, it is or is nob one ineapablo of 
enforcement by reason of the uncortainty of its objects, It is also 
unnecessary to decide on the arguments addressed to us concerning a 
distinction or supposed distinction between the Brahmins, who have 
been called “sacerdotal Brahmins,” aud the ordinary mombers of 
the casto. For assuming that the appellant’s title is to bo governed 
by Hindé Law, and assuming that there is no valid distinction in 
this matter between sacerdotal and other Brahmins, thoir Lordships, 
for the reasons above stated, would be unablo to concur in tho judg- 
ment under review, 

Their Lordships, however, ave not satisficd that tho Suddex 
Court was not in error when ib treated tho appellant's claim ag wholly 
and merely determinable by Hind Law. They’ conccive that tho 
title which he sets up may rest on grounds of gonoral or universal 
law. 

The. last owner” of tha property in question in this suit derived 
her title undev an express grant fiom the Government to hey hus. 
band, a Brahmin, whom she succceded as heiress-al-law. Uf upon 
her death, there had beon any heirs of her husband, thoso hoirs 
saust have been ascertained by the’ principles of tho Hind Law; 
but by reason of the prevalence of a state of law in tho Mofuasil, 
which renders the ascertainment of the heiis to tako on tho death of 
an owner of property, a question substantially depondent on tho 
staiua of that owner, Thus the propmty belag originally, and ro. 
maining, alienable, might have passed by acts inter vivos in success 
sion to British subject, to foreign Emopcan ownor, to Armenian, to 
Jew, to Hindt, to Mahometan, to Parsao, or to any othor porson, 
whatever his race, religion, or conutry, According to tho law fide 
ministered by the Provincial Courts of British India, on tho death of 
any owner, being absolute owner, any quostion touching tho inheri- 
tance from him of his property is determinable in & Manner poigonal 
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to the lash ownor, This systom is mado tho rule for Ilindta and 
Mahomeilans by positive regulation; in other casos it rosts upon the 
course of judicial decisions. Bub whon it is made out cloarly that 
by tho law applicable to the last owna, here is & folat failure of 
heirs, then the claim to tho land ceases (wo apprehend) to bo sub- 
joct to any such porsonal law ; and as all property uot dodieatod to 
cortnin religious trusts musl have somo logal awner, and thero can 
bo, legally aponking, no nnowned property, the law of oschoat intor~ 
venes and provails, and 1s adopted generally in all tho Comts of tho 
country alike, Private ownership not existing, tho Stato must be 
ownor as ultimate lord. Cousequontly tho claim of tho Government, 
in tho present instance, might havo been considored with reforonce 
to this principle. 


Tn the ease of tho Bast India Company v. the Mayor of Lyons 
(1 Moore, Bast India Appeals) the qnestion aroso whother an ation 
could hold lands in British India, Some of thoso lands were with- 
out tho bounds of a Presidency town. Ib was docidod on appeal 
hore, that that part of the law of England, which disablod an alien 
from holding lend against the claim of the Crown had nob beon, 
inlroducod into India; bat the reasons and principles of the decision 
do nob appoar to thoir Lordships to bo inconsistent with the viow 
that thoy lake of tho present controversy. 


In tho prosont cago, if the Tind& Law had oxprossly provided 
thal, upon-the death of a Brahmin without hoits, ordinarily so-called, 
his proporty should pass to sumo dofinile person or class of parsons ; 
if, for instanco, it admitted, in tho case of a Brahminical succession, 
collaterals moro remote than it would adinit in tho case of succos- 
sion lo a Sudra, there would bo ground for oxcluding tho title of the 
Crown, because thore would, by [Linda Law, bo some person in tho 
nature of an heir capable of sneceoding ; but hero the QGourt of 
Sudder Deowanny Adawlut rests its docision on what it torms the 
primary declaration of Menu that the property of x Liatinin shall 
nover be lnkon by tho King.” That declaration is contained in an 
Axticlo (sco Menw I, and 189) which, assuming a completes failure of 
hoixs, nogatives tho King’s right to Bralininioal proporty, whilst it 
affirms his title to the woalth of all othor classes in such eireum- 
slancos. In so dealing with tho question, tho Sudder Court was, 

Vou, IL, . : 68 
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we think, applying the actual or supposed Tfindtt Law, in derogation 
of tho general sight of tho British Sovereignty, 

Their Lordships’ opinion is in favor of tho gonoral right of tho 
Crown to tako by escheat tho land of a Ilind& subject, though 
a Brahmin, dying without heiis; aud they think that tho claim of 
the appellant to tho zomindary in question (subject or nol subject 
to a trust) ought Lo prevail, unless it has beou absolutoly, or lo tho 
extont of a valid aud subsisting charge, defeated by tho acts of tha 
widow Lutehmedavammah iu her life-time. Tn the latler cage, the 
Government will, of course, be entitled to the proporty subject bo 
the charge. 

* Tt follows that tho decreo of the Sudder Adawlut cannob stand, 
The manner in which it ought to be varied deponds upon the 
decision of the questions which havo been raised on this apport 
touching the effect of the acts of Lutchmedaviumah in her Jifo- 
time. On nono of these has tho Sudder Adawhit adjudicated. Ou 
some of them, as, for instance, the affect of the Collector’s acta in 
1841, it is particularly desirablo to have tho judgment of that 
Court, Again, it appears to their Lordships vory doubtful whothor 
the present record aftords tho materials requisite for tho satisinetory 
decision of somo of those questions, hero is littl, if any, logal 
evidenco of tho nature of tho advances made to tho widow, or of 
the necessity for thom, It may also bo mutorial to know what was 
the nature, and what tho efluct, of tho procuadings by which the 
execution of tho ruzee-namah was susponded. In theso ciroum 
atances, their Lordships, though thoy would havo boon glad to 
determine, if thoy could, this long litigation by a final decroe, do 
not feel that they cau safely do more Unon remit tho appeal to tho 
Sudder Adawlut for further hearing, with a declaration that the 
general right of the Government by escheat (subjoot or not sulyjoct 
to % trust} has been established, IL is right, howevor, to state 
further their Lordships’ opinion that the proceedings of the Suddor 
Adawlut, under the dates of the 27th of Octobor 1853, and tho 21s6 
of October 1854, at pp. 82 and 84 of the Appendix, do not consti« 
tute any bar to the title of the appellant in this suit; but that thoy 
do amount to an award of possession, with which, in tho presont 
state of the causo, and until its final adjudication, thoir Lordships 
will not interfere, 
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Choir Lordships desire again to suggest for the consideration of 

. the parties, that some arrangomont for the surrender of the zomin- 

dary to Gavernmont, upon paymont of what is due to tho respondent 

for, the advances actually made, would probably moot tho zeal 

justice of the caso, and savo both parties from protractod litigation. 

Sutherland's Privy Council Judgments, p. 417;—Moor 1A, Vol. 
VIII, p. 600. 


CHAPTER IIT. 
RELATIVE TO SPIRITUAL PREGEPTOR, PUPIL, FELLOW- 
STUDEN'L, AND TLS REST, 


Tho goods of a yat#* aro inherited by his Shishyet, and nob 
by his cheld | 

A bairdgi§ is not necessarily such a religious devotes that bis 
goods aro inherited by his pupil in tho ovent of intestagy.|| Gobind 
Das vy. Rum Sukae Jummadar and othors.—-Fulton’s Reports 
Vol. I, p, 881, 


Admitted Legal Opinions, 


An Ackdnjya, ov spiritual teacher, ix iankoi among tho hotvs ancording lo Uho Mind 
Tuy, bub noba gu. In default of hoiva, the property of a person doveasod eaeboats 
tw tho King, oxcopt he bo of the Brahininical order, 


Q On the death of a childless widow, who left apparently no 
heir, her proporty was seized by tho ruling power, and a proclama- 
tion was issued for tho appoaranco of hor heir aud representative 
within a corlain period, After the expiration of the period fixad, 
a gostin appeared, and presented a potition for the praporty, alleging 
that the widow was his fiuther'’s disciple ; and ho also proved, by the 
testimony of his four pupils, that sho was his fathor's followers but, 


* A sago, whose paasions ave completely undor subjection, an aivetio. 
‘+A pupil, a acholar. T A pupil, sincipley nse vant. 


§ An ascatio, a devotee, ong who har aubdaed his worldly desies; ab preaint, the 
tern in gommon use ds applied toa partigular glass of religions mondivinds, 


) Whis devlsion is yivou se cetera in the Vycvasthd Derpanc (aid, Mal) p, B27 
s d ! 
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according to tho ostablished usago of this country, no gosuin has 
aver received any property of his disciplo: undor these cireum+ 
stances, ig the gosain, according to low, ontitled to succoed aa hor 
heir; and can he, as such, claim her property ? 


R. In default of heirs down to the eemdnodakas, or kinsmon 
allied by tho common libation of wator, tho suecession devolves on 
tho spiritual teachor (Gchanjya.) ‘ho gosain is tho widow's suru. 
putra, or the son of her spiritual guide, A gurw is not tormod 
an dchérjya, If the widow was not of the Brudminical order, hor 
property should escheat to the King, who alone becomes hoir, So 
Menu directs :;—*Tho property of a Brahmin shall never bo tken 
by the King: this is a fixed law. Bub tho wealth of tho othor 
classes, on failure of all heixs, the King may tako.” 


Zillah Hooghly, 81d April, 181'7,—~Macn. IL. L, Vol. II, Chap. I, 
Sect, vii, case 1. 


A follow disciple is by gonoral usage allowed to bo heir, in dofault of noarer olatmianta. 


Q A religious mondicant diod, leaving no hoir ; but thoro is 4 
person who calls himself the pupil of tho samo spiritual teachor 
with the deceased, and alleges that ho is thorofore ontitlod to tho 
succession, Is such porson recognized as a brother by the fratoynity 
of mendicants ? 


R, There is no provision in the Ddya-bhdga and other works 
of law, that on tho doath of a roligious mondicant his spiritual 
teachor’s pupil has the right of succession to his estate, and thoro 
is no relationship between thom; but tho person who becomes a 
follower of the spiritual teachor is universally tormod a roligious 
brother by tho fraternity of devotees, If snch porson attend the 
deceased on tho point of death, and perform his exequial rites, and 
if the spiritual teacher himself disclaim oll right of succossion, auch 
religious biother is entitled to the inheritance. his doetrine is jus- 
tified by universal usage + Macu. H. L, Vol. II, Chap. I, Soct, vii, 
case 2, 





* Certainly there isauch 4 moyision, See Dé Bhi, (Colab, . 29, Obs 
Ma, Sang pp 28 and 20 ; Colev. Dig. Vol IIT (Lond. Hd) pp. » eae An mae 


{Not only by univorsal usage, but also by tho Lind’ Law: aco tho mnin book, 
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Yo the propotty of an agcotic his pupil or Lollowor fs hofy, and not, hia rolations by bleed, 


Q. A. Byvagee, or religions mondicant, having conscoratod an 
idol, died, leaving considerable proporty. Subsoquontly to his dosth, 
his brother claims his estate; and a persou who is a strangor to him in 
plood also claims tho oslato, and adduces sufficient evidenco to 
prove that the mondicant had left tho order of a houso-kocpor, had 
bocome an ascotic, and had made him (tho claimant) his pupil and 


_ follower, on the strength of which ho had performed tho exoquial 


rites of the doconsed, In this caso, which of these porsons is onti- 
tled to inherit the property of the dofunct + 


R. Supposing tho mendicant to havo actually left the order 
of a householder, and to have becomo an ascotic, in this ease, his 
followor or pupil is entitled to tho inhovitanco, to tho ontire oxclue 
sion of his brother, whose fraternal rolation can bo hold to havo 
offect so long only ag tho propriotor continued in tho order of a 
householder. 


Authorities. 


Vorihaspatt :— Decision must nob be mado solely by having re- 
course to the loltor of wrillon codes; siuco, if no decision wore mado 
according to tho roagon of tha law, there might bo a failure of 
jusbtico.”* 


Auguat 5, 181'7.—Macn. LL, Vol. II, Chap. I, Sect. vii, 
case 3, 


* Tho above opinion is doubtless correot, though tho authority In support of tb ape 
wholly inolevant. ‘The fallowing pasaagu of the Déyebhdga justitles uh expt in it 
Jaw ts given in .oply to tho question. "Cho goats ot in hermit, of au nestle, aml of a 
profomad saulonts a the Aan tnothor, felon pupil, aud the holy prevnptor 

On failure of bheso, the revaiaty in hulluew, of pouon bel 
odor, shall Inbiolt-—Diyadheye, Wyge 423, . : ROE el ey 
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Carcurra 8. D, A.—The 15th of August 1806, 


Present : 
Il. Colebrooko and J. Fombelle, Judges. 


Duun Stra Grr (pauper), Appollant, 
VENSUS 
Mya Gir, Respondent. 
Cini by tho appellant on the rospondont, for n moiety of propotty posnossot by a tata 


Aokwnt, On the proof that the respondent was installed as the Aohunt's suoamior 
atthe cololation of tho obsoquies, judgmont was given against Uo claim, 


The parties in this suit wero Ilindts, of tho religions ordor 
termed Sanydsts, Tho action was brought by Dhun Singh Gir, in 
the city of Benares, to recover from Mya Gir, a moiety of tho pro- 
porty stated to have belonged to Toola Gir, the Into mount, or 
principal of a religious institution, to which tho parties wero atlach- 
ed. The claim was proferied by tho plaintiff on tho ground that 
lie and the defendant were appointed by the lito mohund to succood 
jointly to his proporty, but that tho defondant wrongfully kop 
possession of the whole, The defendant denied that the lato 
mohunt had mado any such provision, and stated the plaintiff's 
claim to be unfounded, and himseff to be tho solo successor. 

According to the custom of the religious socictios of tho naturo 
of that to which the parties belonged, il appoared, that, out of the 
chelds, or pupils, whom the mohunt in his capacily of gooreo, or 
spiritual teachor, instructs in the dootrino of the soct, somo ono is 
selected by him to succeed at his decease; and that, aftor his death, 
the mohunés of othor similar institutes in the vicinagé convono an 
assembly of the oder, for performing the bhanddrd, ov funeral 
obsequies, at which they gonerally confirm the nomination mado (by 
the deceased), and install the pupil, he selected, as his authorized 
successor. In the case in question it was proved by witnossey for 
the defendant, that the late mokunt appointed the defendant his 
principal pupil, and portioned off other pupils, that thoy might not 
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intorfero wilh him; Unat ho was installed as tho successor at the 
celcbration of tho obsequios; and that tho plaintiff! was present ab 
tho lime, and did nob then sot up any pretentions, [lb boing in 
consoqnance tho opinion of tho cily Judge, that tho dofondant was 
solo successor of Toola Cix, tho plaintiff's claim was dismissed in the 
city court, 

On appeal by tho plaintiff from tho above decision to the pro- 
vineial court of Benares, and finally to the Suddor Dewanny 
Adawlat (Present, IL, Colobrooke and J, Vombello), those comts con 
curring in the judgmont passed against the claim, respectively dis- 
missed the appeal.A—Sel, 8. D. A. Rep. Vol. I, p, 1638 (New Td. 
pago, 202.) 


Cascurra 8. D, A.—Lhe 26th of Seplember 1806. 


Present: 
IL. Colobrooke and J. Lombolle, Judges. 


Ram-nurun Das, Appellant, 
Versus 
Bun-waner Das, Respondent, 
Claim to rodovor Lakheray Tanda which had beon hold hy tho late principal of a roligtors 


gatablidhmont, Tadgment for tho dofondant on proof that he was duly appointud sues 
coxsor to Uo Into prinofpal. ‘ : 


This was an action brought by Bun-maleo Dag, in tho zillah 
Court of Tirhoot to recover from Ram-rutun Das tho lakhera) mouanh, 
Chooroot, Buram, &e, ‘the partics wore of tho Sunydai Sect, 
The contested lands were situated in Virhool, and had belongod, in 
virtue of his office, to Jykishen Das, the late mohunt of a religious 
osteblishment situalod partly in Tithoot and partly in Nepal: cach of 
tho parlios wasachele or pupil of this porson, and cach allogod 
having boon appointed his successor, ‘The evidence of respoctablo 
porsons, for the plaintift, agreed in tho following circumstances, viz, 
that, shortly after tho decease of tho mohun/, tho principal persons 


* Avomding to tho established unagy of tho roligions onder of the Mose or Sangants, 
tho installation of tho respondent, as mokund ab tho obacquiek of the decowed, wau concede 
sive ‘Pho several coma gaye no aedlb to tha apeoial ngicement moped by the appell ait; 
and maintained, by tha devrea in the cause, the regular olegtion in cuntertuily to the 
usage of tho order—Note by Mx, Cole voko, 
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of the order, together with tho pupila of .the deceased, and tho 
mohunis of tha surrounding districts wore convonad, for performing 
the obsequies; and that aflor tho secuslomod coromonies, they 
declared the plaintiff suecossor to tho deceased, and installod him 
as principal of the ostublishmont, On this ovidenco, and on proof 
that, according to the ongagement produced by tho plaintiff, the 
charge of the lands had been accepted from him by the pupil of the 
defendant, it was the opinion of tho Zillah Judgo, that the plaintiit 
was tho person legally entitled to tho possession of thom as autho- 
tized successor; and judgmont was accordingly givon in his favor 
in the Zillah Court. 

On appeal by the defendant from the abova docision to tho Pro- 
vincial Court of Patna, and finally to the Sudder Dewanny Adawlul 
{present H. Colebrooke and J. Fombolle), thoso Courts respectively 
concurred in it, and dismissed tle appeal with costs.—Sol, 8. D, A. 
Rep, Vol. I, p. 170 (New Ed. p, 226). 


Cazourta 8, D, A.~Zhe 9th of November 1807. 


Present: 
IL, Colebrooke and J. Fombolle, Judges. 


Gunes Gir, Appollant, 
versus 
Undo Gir, Rospondent, 


On a claim by  Sanydst, to tho succession to a docoasod AMohuns, it appoming that tho * 
, 


claimant was prinoipal pupil of tho doconsed, and was installed as lis suocossor ub tho 
obsequies by an assombly of snohewnts, judgment givon in hig favor. Who sanecesnor 
to a gooreo, or spiritual teacher, must, by the low of the Sunyitet soot, bo 0 eheld ox 
pupil of the deceased, 


The parties in this case were Hindtts of the Sanydstsect. The 
action was brought by the lato Te} Ge in tho Zillah Court of Sara 
to recover from Gunes Gir the lands of Asookee Pursotum and other 
mouzalis held exempt from revenue for the support of a roligious 
institution, and attached to tho office of the mohunt or prineipal of 
the establishment. The last person who presided over tho institus 
tion as mohunt, with an acknowledgd title, was Prom Gir, who 
died in the year 1195, and of whom the plaintiff was admilted to 
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havo bean the okelé ov pupil. Tho plaintiff alloged, that after the 
Iolo mokend's death, he regularly succecdod to his oflico as the 
principal cheld, aud held possossion accordingly ; and that at the 
funeral obsequics, ho was confirmed as the successor by tho usual 
public cloction 3 notwithstanding which, in tho mouth of Cheit 1206, 
ho had been wrongfully dispossessed by tho defendant. 

The defendant denied that the plaintifl had boon in possession, 
asstated by him, or that thore had boon any constiluted mohunt, 
before 1205, since the duceaso of tho last incumbent. Ilo statod, 
that he (the defendant) was the logal successor; that at tho limo of 
the mohwit's death, he was absent at Nepal, but returning from 
thonce after a lapse of ten yeats, convened an assombly of the sect, 
in Joith 1205, to porform the obsequies of ‘I'oj Gir, and was then 
eleoted his successor, and entered on the office. The Zillah Judge, 
considering the defendant to have been duly electod, and to bo on- 
titled to tho oftice of mohrnt in preference to tho plaintif, gave 
judgment against the latter. 

On appeal by the plaintif from tho above decision to tho Pro. 
vineial Court of Palua, tho decreo passed by the Zillah Judgo against 
tho claim was reversed by that Court, 

On the institution of au appoal by Gunes Gtr from tho decision 
of the Provincial Court to tho Suddor Dewauny Adawlut (present, 
IL. Colebrooko and J. Fombolle), Toj Cir, the respondent, died; and 
Umino Gfr, stating himself to be the Aids cheld, or principal pupil, 
and heix, succooded him in the defonco of tho eanse. On going into 
the casa, the Court observed, that witnosses on tho purt of tho appol- 
lant deposed to his having beon clecled mohaunt, at tho obsoqnies of 
Prom Gér, in Joith 1205; and on the othor hand, tho witnesses of 
Taj Gir, the original respondont, declared him to have boon tho porson 
appointed ; which contiadictory accounts appeared to leave tho actual 
election wicertain ; but Toj Gir, as the chelé of tho ducoased moh uit, 
rostod his claim lo oxclusive succession on that ground, as woll as 
on the alleged olection, insisting, that tho appellant, as not being a 
chelé of the deceased mokwné, was on that account unqualified for 
the offiee, On reforence to foxmor cases docided hy the Court ren. 
pooling disputed successions to tho ofice of muhurl, it appervad, 
that the succession had beon always adjudged to a eheld of the last 

Yon, 11, oy 


\opant 
, 





546 © PREOMDENTS OF { Boox n, 


incumbent, but it had not been decluvad whothor or not a person, who 
was notacheld, was necessarily excluded from tho ofliee, ‘To dotor- 
mine this point, and to ascertain in whom the snueeossion in tho 
presont instance was logally vested, it appeared proper Lo the Court 


tocause a now election to be made ; more expestally as tho a 


ifho wereveally the person entitled to suecoed, could’ nob bo placad 


in the office by tho Court, without being regularly oloctod, An > 


order was accordingly issued, through the Provincial Court, that the 
, Zillah"Judgo should convene, on tho spot whero tho religious ostab- 
lishment in question was situated, a punchayud, or assombly, of tho 
privcipal persons of the sect, who should proceed to a new election, 
and determine, what person was entitled to succeed to tho office in 
question, specifying the ground of such person’s right to tho anecer. 
sion, particularly if he should not be a cheld of Prom Gir, or of 
Vej Gir; and that, previously to the award of tho punchy boing 
transmitted to the Sudder Dewanny Adawlut, the opinions of tho 
pundits in the Zillah and Provincial Courts should be taken on tts 
legality and correctness. ‘he award given by tho punohayut 
assembled in consequenco of this ovler, after reciting, that Gunes 
Gir was never clectod, though ho had intriguod with somo persons 
of the sect, and got possession af tho meth or tomplo, statod, that, 
according to the usage of the sect, the propor successor lo a mohwund 
“is his ihds cheld, or principal pupil; that, at tho obsaquica of 
Prom Gir, Tej Gir, his principal pupil, was elected hia successor ; and 
that Umrao Gir, the principal pupil of Vo} Gir, was the porson uow 
entitled to the offic, aud had beon electod accordingly. Tho 
pundits of the Zillah and Provincial Courts certified tho legality of 
, this award; and the pundits of the Sudder Dewanny Adawlut 
having been also referred to, reported, that “by the law of tho 
Sunydst sect, a guru, or spiritual teachor, must bo succeodad in 
his rights and possessions by his cheld or adopted pupil” In con- 
formity with the award of the punchuyut, and tho opinious of tha 
Jaw officers of the respective Courts, the Sudder Dewauny Adawlut 
determined, that the appellant had no title to be mohundé of tho 
- establishinent in question; that, on the deceaso of the mohkwunt 
Prem Gir, Te} Gir ( the original claimant) was his loyal successor, ag 
being his pupil, duly elected at his obsequies ; and that, on tho 


| 
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death of the Iattor, the present respondent, on the samo ground, 
was the person entitled to suecood.* 


Canourra, 8, D. A.—Zhe 26th of November 1810. 


Guy@a Das and Munavu Das, 
Chelds of Knisuna-nam, docoased, Appellants, 
VEVSUS 
‘Truk Das, Respondent. 


This action was commenced by the lato Krishna-ram, in tho 
Zillah Court of Virhoot, against ‘Liluk Das, to recover the oflico of 
mohunt of a religions ostablishment. 

The (Sudder) Court, not considering the claim of tho late 
Krishna-ram, or of his chelds, the appellants, to the office of the 
mohant of the establishment in question, Lo be established, affirmed 
the decreo passed by the Provincial Court. But as it appears that, a6 
tho doounse of Dyal Das in 1191, and at tho domiso of Churn Das in 
1208, no bhundure assembly was convened to determine and appoint 
the successor, which by tho usage of tho sack, ought to have beon 
tho caso, the Court divectod that Tiluk Das, tho presont successor, 
asyomble a bhundara for that purpose ; and that in the ovent of his 
not assombling it within six months, tho Zillah Judge attach tho 
property, and cause a bhundura lo bo assomblod, and place tho 
porson, then olectad, in possession of the office of mohunt; roport~ 
ing the samo for tho information and approval of tho Court.-Sel, 
8. D. A. Rop. Vol. I, p. 809 (Now Jad. pp, duld—d18,) 








* Tho ostablished usage of tho roligious odor of Sunydats, ov Qosatng, in the olertion 
of a attecossur lo tho ollie of mokunt, was stated int thy ease of Dhunning Cie roy 
Mya Gir, August 15, 1806, Anothor caso in which the Hucecior Was nominatat by tho 
mohunt for vie time boing, and his nonmntion conthaned by tho aysembly convened ab 
his funeral obsoquies, will le found in tho cage of Romerntin Das eersas Bensnnles Dass 
Deounbor 16, 1806, Hut tho present decision establishes a procudent where no 
suacessor has bon nominated; aud it may be considered the ayeortaied cule, in anele 
onsen that “the proper successor to wm mole bs hin eer chet or prineipal pupil ;"" 
though fiom the result of formor enquiries (ae the wise ahoye nolicnd ) Cho elegtion iid 
inatallution of Uno suecudsor by an aasuinbly of oferta, at tho obaequios of the deena int 
molund, appeas bo ho i all cues tudispousalde ant conclusive, ‘The expurition of the 
Jaw of tho Sunydst svot, given by the prmidity in this oie, fartier doelatay that a 
dare, ov spiritual tenuhur, (who, being sestiicted from mmatage, ean duave ne: legit uate 
chiktron) mst bo muccveded mm hin vights and possesion by hin ehetd, o aloptodl 
pupib—Noto by Mr. 1. Culubrovke, 
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Cancurra, 8. D. A-Zhe 17th of June 1889, 


Monunr Ramanoos Dass, Appollant, 
versus 7 
Monunr Des-rag Dass, Respondent. 


Claim for the office of preceding mohané of a tomplo at Juggur-nath was Acolded in favor 
of tho pleintif’, on the gréunds of his having boon the principal eheldé or pupil of tho 
Jato mount, of his having beon nominated vy the lattor Lo tho succession, and, of the 
nomination having been wlhored to by tho appointing mohen, during tho lattor yous 
of his life; against tho claim of the defendant, who had a prior nomination to thy 
succession by tho same party, and pleaded 9 deed of gift, in hia favor, of thu tomple 
and its appendages. 


This was an appeal from a judgment of the Zillah Court of 
Cuttack, ina caso in which the appellant was plaintiff and tho 
respondent was defendant. 

The petition of plaint was to the following effect :—A certain 
muth or temple called Utrparus, situated in the village of Marean~ 
dessux Sahee, with all its appendages, belonged to my ancestors, 
augl is my hereditary property, ‘I'he family custom is for tho presid- 
ing mohunt to invest his eldest disciple with the Aunthes (necklace 
of beads) of adhikasi, or possessor of tho right or title and 
manager of the daily concerns of the temple, and having caused all 
the principal mohunts to do tho same, to appoint him to tho por 
formance of tho duties of the mal, ‘Tho disciple ao appoinlod 
remains under tho orders of his guru (in this, tho prosiding moltunt,) 
and performs the datios. In the event of tho disciple not being . 
qualified for the office, the presiding mofunt is at liborty to seleat 
a qualified person from amongst his fellow mohwnts and such porson 
succeeds to the office of mohunt, on tho doath of tho oxisting 
mohunt. The muth Utrpdrus was oreeted by my ancestor Bhugwan 
Dass, who received the kwnthee from tho principal moluenés, and 
was installed in the office of tho chiof mohuné. Io obtainodl a 
grant under the title of ‘Umrut Munohee’ of cortain lands as an 
endowment to the mth, to support the worship of Jnggur-nath ; 
he appointed Ram Dass, his senior disciple, the adhéhurt, and died, 
Ram Dass on becoming mohunt, obtained a grant of moro lands, and, 
before his death, appointed his head disciple Ram Jssur Cossain, 
the adhikrt, Prau-kishen Dass, appointod in tho samo way hy 
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Ram Issur Gossain, still further increased tho lands appertaining 
to the eudowment, and appointed Narain Dass to succeed him, IIe 
likewiso obtainod furthor grant of lands, but his sonior disciple 
Jankoo Dass not being qualified, ho selected and appointed 
Jyvan Dass ovo of his fellow mohunis as adhikart, Jyram Dass 
having succeodod to tho office of mohkuné on the doath of Narain Dass, 
obtained, from Rughoojoo Bhonslah, porgunnas Bhodar and othors as 
a grant to tho muth, and appointed mo, his oldost diseiplo, the 
adhikart, or successor to tho mohunice, I accordingly adininisterod 
tho functions of the office, 

The defondant repelled the claim at considerable length. IIo 
stated that the plaintiff was nover appointed adhikart by Tyran, 
who never invested him with the insignia of the oltice, 

Tho Zillah Judge, gave judgment on the 28th of December 
1830. 

Yrom the abovo judgmont tho plaintiff appealed to the Suddexr 
Dowanny Adawlut. 

Tho caso was first laid before Mr, Money, who directod further in- 
vestigation, through the Zillah Judge, as to tho usages and customs 
ourroné among tho differont establishments of tho muthsat Fuggur« 
nath in regard to the selection and appointmont of a suporintoudont 5 
and also enjoined o reforonee to tho pundit of the Zillah Court of 
Cuttack for a Vyavasthé declaratory of Une law in tho case. 


Tho reply of tho Judge stated that he had taken dopositions of 
somo of the most respectable moktunts of Pursotlum Chhuttur, and 
that their evidenco went to prove that tho maths wore of throo tloserip- 
tions, viz., mourooses, punchiuitee, aud hékimé ; that in tho first, tho 
oMco of chicf mohkuné was hereditary, and devolved upon tho chief 
disciple of the existing mohuné, who moreover usually nominated 
him as his successor, thal in tho second, tho oftica was cloctive, the 
prosiding mohunt being selected by an assombly of mokunds; and that 
in the third, tho appointment of the presiding mohkaundé was vested in 
the ruling power, or in the party who endowad tho templo ; and that 
tha mth, the mohuntee of which was now under litigation, was of 
the first montionad class, ‘Tho Judge addod that thero was no luv 
officer allachad to his Court to whom ho could mako tho reference 
ordered by Mr, Monoy, 
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Mx, Monoy thon dixected tho pundit of tho Suddor Dowanny 
Adawlut to state what was tho law of tho shasder in rogard to the 
appointment of a prosiding mohunt of a wah or tomplo eulled 
“mouvooses ;” whother the principal disciple of tho last moheuné 
should succeed? or whether the oxisting mohkunt was competent bo 
appoint whom he ploasod from among the body of his disciples? 

The reply of tho pundit was as follows :—Undor tho circum~ 
stancos stated in the question, tho principal cheld or pupil is outitlod 
to succeed on the doath of tho prosiding mohwné of a mowroosee or 
heroditary muth. If tho principal pupil be porsonally unfit to sno. 
ceed, or be disqualified by any of those causes which according to 
the shaster ave sufficient for such disqualification, thon, in that case, 
the presiding mohuné should, duving his lifo-timo, sclocl ono proper« 
ly qualified from among his pupils to succood him, ‘The purson so 
selected will succced,” 


Authorities :—~ 


1. Manu:— Tho first born is in this world the most rospeot« 
able, and the good nover troat him with disdain,”—ZJnstidutea, 
Chap. IX, v 109, 

2, Véjnavalhya:—*The heirs bo tho property of a hormit, 
of an ascetic, and of a studont in theology, aro in ordor (tliat is, in 
the inverse order,) tha procoptor, a virtuous pupil, a spiritual bro- 
ther belonging to tho same hormilage.’—Alitdh. Seot, VITL, § 2. 

8, “Tho virtuous pupil is one who is assiduous in tho study of 
theology, in retaining tho holy scionce, and in practising its ordi- 
nances.”—Mitdh, Sect, VIIT, § 4, 

The case was again laid before Mx, Money on the 14th of Feb. 
ruary 1839, who proposed judgment as follows :-— 

“IL is proved that the plaintiff was the principal pupil of tho 
late mohunt Jyram Dass, and that tho late mohent invested both the 
plaintiff and the defendant ot different times with tho kuntheg or 
necklace, in token of appointment to'tho succession. ‘Tho isstto 

of the case must therefore depend upon tho Hind& law as appli- 
cable to the case, This has been declared by tho pundit of this 
Court to be in favor of the plaintiff as the chief pupil, provided ho 
he not disqualified for the office. ‘The defendant declares that plain- 
, ff is disqualified, because he has been convicted of thoft, and 
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bocauso ho loft the muth and rosided olsowhore, Now it is cloar 
that thoso did not constitute disqualifying objections in tho mind 
of the late mohkund Jyram . Dass, for ho constantly wiote to tho 
plaintiff aftor those ocourrences, urging him lo return to the temple 
ant undortake ils dutios, which in fact ho at last did. ‘The samo 
lobtors show that Jyram was dissatisfied with tho defondant, and 
this in itsolf may be considered as a disqualifying causo. As for 
tho hiba-namah, and baz-namah and othor doods filed by tho dofon- 
dant, I place no relianco upon thom, for tho ovidence in regad to 
& thom is of a vory doubtful character. I ‘yould reverse the decree of 
tho lower Court, and givo judgimont in favor of tho original plaintiff 

On tho 4th of Juno 1839, tho caso was hoad by Mx. Tucker, 
who put futher questions lo the pundit of tho Court desiring to 
stale what according to tho Hind@ law wore the causes which dis- 
qualilios for succession to the aflice of mohunt. 

‘Tho pundit replied that instoad of ontaing into any detail 
respecting them, he would gito the authorities which declared 
them :— : 

1. Manw:—"Bunuches and outcasts, persons born blind and 
deaf, mad mon, idiots, tho dumb and such as lave lost the uso of a 
limb, avo exeludod from a sharo of tho horitage.’—Chap. IX, v 201. 8 

2 Munw:—" Tho killing of a Brahmin, drinking forbiddon 
liquor, stealing gold from a pviost, adultory with tho wifo of ao 
fathor, natural or spiritual, and associating with such as commit 
those offences, wise logislators must declaro to bo crimes in tho 
highest degree.”’—-Chap. XI, v. 55, 

8, Vajnavulkya:— An impotent porson, an outeast, and his 
isso, ono lumo, a mad man, an idiot, a blind man, a porson inflicted 
with an incurable discaso, as well as othors (similarly disqualified) 
mugi bo maintained; excluding them, howover, from participa 
tion,” —Mitdhshard, Sect, X, § 1. 

4, Gloss of Vajadneshwara :—* Undor the torm ‘ others? ao 
comprcohonded one who has onterod into an ordor of devotion, an 
onomy of his fathor, a sinnor in an inferior degroo (such as killing a 
cow,) & porson deaf, duinb, and wanting any organ.’ —Ailihshard, 
Seot, X, § 3, 

On receipt of this Vywuasthd tho causo was agnin hoard by Mr. 
Tuckor, who passed tho following judgmont —Zt appears thet J yee 
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Dass had held tho oflico of the presiding mokent for ahout 40 yours: 
during this poriod, he ab differont Limnos appointod parties to the 
present suit to succood to him, at ono time dissatisfied with one of 
them, and al anothor with the othor, Ifo did not ab first nominate 
tho appellant as his successor; but in 1208 Umloo ho appointed tho 
respoudent as his adhikari, and in 1215 oxocutod to him a dood of 
gift, which afterwards lod to numorous dispates botweon Jyram, 
Dass and the respondent. In ordor to arrivo thon ab a just doctaion in 
this case, it is necessary Lo inquiro what was the intontion of Jyram 
in vegard to the succdssion, Curing the four or five years preceding 
his death, The appellant claims upon the ground of his heing 
the principal pupil of the mohwni, of his having appointed him as 
successor in an assembly of tho mohwnés, and of his having con- 
tinued in close intimacy with, and in the service of, the lato mo- 
hunt up to the period of the death of the latter, Tho respondent 
” claims in virtue of his prior nomination to the succession, and of 
the heba-namah or dead of gift in hig favor, aud on the ground of all 
differences between him and Jyram having beon settled prior to 
TJyram’s death as shown by the razee-namak and safeo-namah in tho 
suit between them, In regard to tho razee-namah and sufec-nanveh 
the appellant replies that thoy wore filod without the knowledge 
and consont of Jyram Dass, Now it is cloar from tho adinission of 


both partios that the appellant was the principal pupil of the late, 


mohwnt, and thus according to the ITindt law as oxpounded by 
the pundit, has primd facie the right of succession, ‘I'he assurtion 
of tho respondent that ho held undisturbed possession of Lhe temple 
and regularly transacted its duties, is not ostablished; on tho con+ 
trary itis proved that Jyram Dass ejectod him for misbchaviour; 
and having done so never reiustated him in possession, nobwith- 
stiunding tho alleged oxecution of the razee-namah and safeo-namah, 
Tn favor of the appellant it appears that Jyram Dass called him 
from Calcutta, and invested him with tho collar of the adhihart; 
there is no proof whatever of the appellant having incurred the 
displeasure of Jyram from the yer 1823 to 1830, wherens ib is 
equally clear that during tho whole of that poriod thero wore cons 
stant disputes betweon Jyram and tho respondent, No relianea can 
be placed upon the razee-namah and safec-numah, ‘Chen again it is 
objected to the appellant that in consequence of a criminal conyic« 
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tion ho ig not a fit person for the offico of mohuné Whatovorrmay 
bo thought of this objection by othors, it must in this caso he cons: 
aldored with reference to tho opinions and sontimonts of thoso of, 
the same class as the partios, and who must bo considered as tho 
most compotent to judgo of the mattor. Nono of thom objects lo the 
appellant on this ground: nor doos tho Raja Rom Chunder Deo 
bring this forward as any objection to tho appointment of tho appol- 
lant, None of the disqualifying causcs moutioned by tho pundit 
appears against the appollant: and it is proved that he was in pos- 
session of tho muuth and .exccuted its dutios for somo yours from 
1831 to the death of Jyram Dass, when the respondent put forward 
his claims, and finally ojocted tho appellant under the ordors of iho 
Collector, or tho foregoing reasons I concur with Mr, Monoy, and 
confirm the decrco proposed by him, reversing tho judgment of 
tho lower Courl.—Sol. 8. D. A. Rep. Vol. VI, p. 262 (Now Hd, 


page 328). , 


A. suit by a chelé of Sravuk Guru to obtain possossion of tho 
temple of his soot at Surcit, in quality of hoir to tho last Guru was 
diamissed, because the Sott ov tho chicf of tho soct at Ahmedabad 
was possossed of the solo powor of appointing a Guru, and had 
already nominated anothor person, At the samo timo tho Court 
held, that ifthe ohelé could establish his right at Ahmodabad, and 
bring 0 corlificate to that effect from the Mahajuna of that city, he 
should be put in possossion of the Upasura, and confirmed in all tho 
rights and privilogos of tho office at Surat-—Bhutaruk Rajendew 
Sagur Sooryw v. Sool Saugus and anothor,—Borr, Rep. Vol. I, p. 
851 (1 Morl. Dig. p. 831). . 


Tho nophew of a deceased Brahmachdért was appointed to suc» 
cocd to.tho Gaddé of a voligious ondowmont, on proof of his title 
being suporior to that of the person in succession ( the chelé of tho 
late incumbont ) the evidence adduced showing that the last incum- 
pont had intended him to bo his successor in tho office; and that tho 
chelé had usurped tho Gadd of tho lalo Brahkmachdrt wilh tho aid 
of coylain ill-disposed porsons, during the absense of tho nephew, 
tho rightful successor, —Srecrom Drahmaohéri vy. Surbsvok Brahm 
chévt.—Sol. & D. A. Rop, Vol, 111, p. 858. 

Vou. 70 
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© One of six ohelds of n Boirdgt Guru having alienated a Mons 
diy without the consent of the othora, such alionation was declared 
to be illegal undor on award of arbitration, as among the Boivdgia it 
js an unalterable rule that the chelds aro joint heirs of the Afondin, 
and hove an oqual intorest in ib--Gopal Dass Kishen Dasa y, Damo- 
dhur cholé avd othors-Borx, Rop. Vol. I, p. 897 (4 Morl, Dig, p. 881). 


Canourra 8. D, A—Zhe Sst of June 1810. 


Sunpanunp Purnut, Appellant, 
versus 
Dzo-sina Purnur, Respondent, 


Ih 4 suit for possersion of tho endowed Janda of tho mohunted, the planuif, Votwwoon 

Whom. and defendant there had been dusputes about the right of succoasion to the 

late mohunt, deteammed by a purchaynt or arsembly of mokunts, convoned by ordor 

of the Sudder Dewnnny Adawlut, to be the rightful suecessor ; and pornunilarn 
adjudged to Lim seco: dingly. 


This wag an action brought by Subanund Purbut in the Zillah 
Court of Saun, to recover from Deo-sing Paibut about 502 booghas 
of land held fioo of xovonue for tho soivico of a math, or Lomple, 

The Zillah Judge, cousidering tho plaintifl to have boon duly 
constituted mohunt by the awaril of tho punchayat, and tho lands 
and other appurtenances of tha muh boing held hy the powon 
filling that office, judgment was parsed by the Zillah Qowt for 
the plaintiff’s recovering possession of the lauds claimed by him 
with costs against the defendant, ‘ 

On appeal by the dofendant from .the above decision 10 the 
Provincial Court of Patna, that Cot on the ground of its appoar- 
ing from the evidence of the Mohunta, or Gossains, who signed 
the award in favor of the plaintiff, that they assigned to him tho 
office of mohunt; in consequence of the assent or soleation of thé 
uhélés of the late mohune without calling for ‘the dofendant’s 
‘dbeuments or evidence, ad without themselves determining on the 
respective claims of the parties; and it appeming to the Court to 
Be proved’ by the testimony of witnesses for the dofendant 

axambied by order of the Court, that the late mohkwné did aolually 
select the defendant for his succbasor; and Court having reovived 
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a written answer to a roleronco mado by them to two of tho ehiaf 
mohunts in their division declaring that the appointment by the de- 
consod mohunt was valid, and that an cleotion in opposition to his 
choico was not so, the Vout considered tho defendant tho porson 
entitled to succeod Lo tle mohunéce and the rights abltachosd bo it; and 
accordingly gavo judgment in his favor, reversing tho deoreg of 
tho Zillah Fudge. 

On a further appeal to the Suddor Dewanny Adawlut, the 
Court, as the claimant had been placed in the office of mohkunt on 
the presentment and choice of the chelds of the deceased wilhoub 
the claim of the respondent being duly investigated, deemed il pro- 

* per that a naw purachuyut should be assembled, to determine accoid~ 
ing to tho custom and usayes of tho sect, which of tho parties, or 
what other person, was logally ontitlad Lo succeed to the late mohunt. 
A punchayut having been accadingly assembled by the Zillah Judga, 
their award, transmitted to the Court, recited, that the members of 
the punchuyut after enquiring into tho claims of tho respactivo 
partics, according to a long ostablished usngo, were of opinion that 
the appollant was the porson ontitled to sneceod to tho moltutee 
in dispute, as woll as to the proporly left by Sheo Purbut, and that, 
the respondent had merely a right to maintenance, In couformily - 
with this award, the Sudder Dowanny Adawlut (prosont, My. J. 
THorington and Mr, J. Fonibollo,) rovorsod tho decroe of the Lidvin« 
cial Court and affirmod that of the Zillah Judgo, deereoing that the 
appollant should have possession of tho lunds as mohund of thd 
ostablishiment—Sel, 8. D, A, Rep. Vol. I, p. 296 (New ld. p, 896.) 


Tho office of Suporintondont of a ILind% religious establishment, 
having been by usngo elective, such usage must bo adhered to, in 
preforonce to any other modo of succession, nor any rolinquishmont 
or device by the incumbout, in favor of another person, oporato fur- 
ther than as a nomination, which to avail, must be confirmed hy tho 
usual mode of aloction.— Warain Dusa (pauper), v, Hindrabun Dass 
Sel. SD. A. Rep, Vol. If, p, 181 (Now. Id. p. £92). ; 


A mohunt in charge of an ondowmont, with only a lifo interost in 
tho property, cannot create an intoreal supotior lo his own, or oxeupb 
yndor tho most oxtrsordinary prosgio and for (ho distinel honeliy 
of the ondowmont bind his successor in ofice, If a purchaser fun 
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such mohunt retainod possersion after tho mohkwnt’s donth, the 
successor to the Quddee would havo @ cause of action against him 
from the dato of tho oloction: and no length of possession during 
tho vendor's life time would givo tho purchaser a valid tito as against 
the presont mohuni—Mohunt Burm-swmoop Dass v. Khoshes dha 
and others.—-Weekly Reporter Vol. XX, pago 471, 


An ascotic, a more life-torfant, cannot alter tho succession to an 
endowment bolonging to ascetics, by an act of his own in connootion 
with the status under which ho originally acquired tho nust— 
Mohunt Rumun Dass v. Mohunt Ashbul Dass—~8, W, RB, Vol. I, 
page 160. 


According to Hindi law a ohelé is tho heir of a decensod 
maohumt, and as such entitled to a cortifioate to cnablo him to collect 
his debts.—Mohunt Sheo-prokash Dass v. Mohwnt Joyram Dasa— 
8. W. RB, Vol, V, Mis, p. 57. 


Gopaul Dass, the reigning mohunt of tho Muth or Akhird (a vow 
ligious endowed institution) in Burdwan, mado a will appointing 
Ladly Dass, one of his disciples, to succood him as mohun#, and to 

. take possession of tho rcal and porsonal ostato belonging to tho 
Abid, with a vesorvation that, whon J, should find himsolf incaps 
able of fulfilling the dutios of tho offico, he should appoint ono 
Gri-dhareo Dass who was ospocially designated by him in L.'s placo 
as mohkunt, 

L, was installod as mohwnt, and tools possossion of the Guddeg 
(or throne) and estates attachod to the abhrd ; and was subsoquontly 
recognized and confirmed as suporior by the assombly of amohunta, 
GL, by his will, nominated Nund-kishore Dass, his auccossor, to tho 
mohuntehip, In a suit by G, against N. for a declaration of G's 
reversionary right to the mohuntship under tho will of G. D,, hold -— 

First, that according to tho true construction of tho will of 
G. D., there was no absolute gift to G. of tho roversion upon L's 
death or incapacity to perform the duties of the office, 

Secondly, that éven in the event of L.’s beooming incapable to 
perform the duties of mohwnt, the direction of the Tostator, or 
Grantor, amounted at most to a precatory-trust, and waa not im- 
perative upon L, 
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Whether by usage there was any powor in tho mohunt to ims 
poso such a restriction upon‘his successor as to nominato a spocified 
Individual, Qave 7 


Tfold, furthor, that from tho framo of tho suil tho plaintiff 
could only succeed by force of his own title, and not by ‘tho infumity 
or illegality of tho Defondant’s title, Grt-dhares Duss Appollant, v. 
Nund-hishore Dasa mohwnt,—Privy Council, tho 17th and 19th of 
July 1876, Moor, I, A. Vol, XI, p. 40 : 


Cast No, 201 or 1861, 


Monunt Mapuvsan Dass, (Dofendant,) Appellant, 
VEVBUS 
Wartxrisina Bans, (Plaintiff, ) Rospondont. 


A. party having bocomo n byraghee, bub rotainod tho stylo anil Litto of Rajah, and mixed 
in tho wouldly afuia, and continued with his family, waa hold not to have becomo 
au ascotio, or roligious dovotoa, to auch an oxtont as Lo oxclude his adoptad son 
from succeoding to hia proporty, whether acquhod before or aftor hia becoming 
byragheo, 


Judgment. 


Messrs, Jackson and Mytton.—Pho Court has already ruled on 
tho argumonts heard on both sides that tho faot of tho adoption 
has boon ostablishod, and that tho legality of that adoption is not 
now opon to quostion. It remaing only to declare on tho point last 
ayguod whother tho fact of tho doceasod having bocomo a byraghee 
is established; and whothor the withdrawal from the wold, and 
retiremont from secular affairs and occupations, wore such as to 
bar tho succossion of the adopled son, to tho property acquired by 
tho doceased subsequently to tho poriod of his becoming an ascolic, 
and to constitute a right in,his ohelé or disciplo to succeed to it in 
proforence to the adopted gon, * 

It scoms fiom tho authorities cited, that ovory poraon calling 
himself a byraghee doos not thereby oxcludo tho hos from auccos~ 
sion to his proporty subsoquontly acquired. ‘lo bocomo a roligious 
agcatic aud oxcludo his hoita from succession to properly subau- 
quontly acquired, ho must bond fide roliro from all worldly alfairs, 
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and in fact become as it woro dead to tho world, leaving all tho 
property thon vested in him to tho dogal hoivg who siecaod bo ib 
at onco, ‘Lhore scoms to bo no doubt that tho dacoased joined tho 
seck of byraghees, and was eloctodl a mohunt or superior of ono of 
thelt monasteries; but ho still rotainod tho vitlo and atylo of 0 Rejuh, 
and used this title inthis logal wflaivs, Ilo carried on worldly aflaira, 
and communicated with his family, and drew from Government & 
pension of Rs. 8,000'a year as Rajah in which capacity ib way grant 
ed to him, A strong prosumption arises that tho proporty in 
question was part of, or acquired by tho uso of part of, that vory 
pension, and not in the exerciso of the functions of a byraghea or 
recluse. The deceased cannot, therefore, bo conaidorad to leva 
become a religious recluse to such an extent as to exclude his logal 
heirs from succeeding to tho property in question, ‘She right of the 
legal heirs to succeed, thorefore, is established, and no sufficient 
ground bas heen shown for getting aside tha docision of the Lower 
Court, The decision is, thorofore, affirmad, with costs of appoul 
against the appellant.—S. D, A. Decis, for 1852, p, 1089, 


Admitted Legal Opinion. 


The hofrs of o foundor havo 4 common right to tho uso of a building roliuquinhod by 
him for a placo of worship: not ao the heirs of a purukit av tho aplutual preaaylor 
of tho founder, : 


Q. Balram Seta Dasa, (a dovotee,) had appropriated a building 
for religious worship, and had cstoblished in ié an image of tho 
deity. On his death, the platutiff, who is tho widow of the son of 
Prit-ram, his purohit or spiritual preceptor, proferred # claim to tho 
temple in question ; a son’s son of the founder being thon living, 
Under these circumstances, according to the Hindt law, is the olaim 
of the plaintiff in, virtue of the velinguishment or appropriation, 
valid, or is the heir of the founder to be consideyod as owner of tho 
temple? 

R. The building, with the deity, was relinquished to tho 

. purohit, and not given to him; indeed, tho founder having volin- 
quished a building in which he hed established an image of the 
deity, did in fact give that building to tho deity ; honeo it bolougod 
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to tho deity solely: for tho deity existing theroin, it was impossible 
to givo it to another, By moro rolinquishment, proprietary right 
cannot be established; and, consequently, as the purohit himeclf 
never possossed any proprietary right, none can possibly apportain 
to tho widow of his son, Tho appropriation, which was an auspi- 
cious act, is common to the hoirs of the foundor, in whom the right 
of enjoyment is vostad. : 


City of Moorshedabad.—Lukhee Thakoorain, v: Kewul Punthea 
tnd others,-Macn, If, I. Vol. II, Chap. I, Section vii, caso 4 


Be 
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OHAPTER IV, 
RELATIVE TO CUSYOM OR USAGI, 


The duty of a European Judgo, who is under tho obligation to 
administer Ilind& Law, is not 80 much to inquire, whothor a dis- 
puted doctrine is deduciblo from tho carliost authorities, ns to axcor 
tain, whether it has been received by tho particular school which 
governs the district with which he has to deal; and has thore beon 
sanctioned by usage. For, undor the Uindi system of Law, clear 
proof of usage will outweigh the writton toxt of the Law.—Part 
of the Privy Council’s judgment in tho caso of tho Oollector of 
Madura v. Mutu. Rama-linga, Sathupathy—Vide B. I, R, Vol. I, 
P. 0, page 12, ’ 


In cases of inhoritance according to tho Tlindd law, in order to 
legalize any deviation from tho strict lotter of the law, it is necos~ 
sary that the usage authorizing such doviation should have beon 
prevalent during a long succession of ancostors in tho family, whon 
it becomes known by tho “huldchdr,” ond hag tho proseriptive 
force of lav, Whore ausago is hereditarily and scrupulously ad- 
hered to, it acquires the appollation of a duly,-Sumrun Sinyh 
and others v, Khedun Singh and othors.—Sol. S$, D. A.B. Vol. 1, 
poge 116 ( New Ed. p, 147). 


Qustom when it is anciont, invariablo, and ostablishod by cloar 
and positive proof, overrides the usual law of inhoritanco,—-Mue- 
eunnumat Kustoora, Koomaree v, Monohur Deo; The Government y. 
Monohur Deo.—S. W. BR. for 1864, p. 39, 


To establish o family custom at variance with the ordinary law 
of inheritance, it is necessary to show that tho usago is ancient and 
has been invariable, and it should be established by cloar and positivo 
proof, A family custom as to intermarriages, boing a matior of family 
histmy may be proved by declarations mado by mombera of tho 
family. —Rajah Nugender Narain v. Raghoo Nauth Narain Dey— 
S. W. R. for 1864, p, 20. 


According to Hindd Lav, in order that a oustom may havo the 
force of law, it must be shown to haye oxistod from timo immomo» 
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rinl.*—Luchnvun Lall v. Mohun Lall Bhayee Gayal.—B8. W.R. Vol. 
XVI, page 179, 


Tt is of the essonee of special usages modifying tho ordinary 
law of snecossion that they should be anciont* and invariable, and 
that thoy should bo ostablished to be so by clear and unambiguous 
cvidence—Rama-lahshnt Ammal v. Sivannutha Perwnal Sethu- 
rayer-—8. W. R, Vol. XVIL, o. x. p, 558, 


Whore a custom was alleged in abrogation of tho law of in- 
heritance, and‘ the provalence of such custom wad not clearly 
established by the ovidenco, the Pundits declared that both the cus» 
tom and the law wore oqually valid; but in their opinion tho dis- 
position under tho law was the best; and the Court decreed (chiefly) 
on a verbal report from the law officers, that tho cast long tried to 
accommodate matters between tho parties that tho properly in dis- 
pute should follow tho law of inhorilance.—Gunga y. Jeeva, Borr, 


Vol. T, p, 884, (Morl, Dig. Vol. I, p. 882.) 


Tf an estato has not invariably devolved ontire on tho chiof 
heir, but has been occasionally hold by soveral heirs conjointly, tho 
plon of family usage in bar of a partition oannot bo maintained.— 
Rajah Sooranany Venhatapetty Rao v. Rnjah Sooranany Ram 
Chundera Rao—Caso 1 of 1825, Mad, Docia, Vol, I, p. 496. 
(Morl, Dig, Vol, I, p. 333.) 


Whore a widow claimed a moioty of the estate of her late hua» 
band as his hoir,.tho claim was dismissed on proof that he had sne- 
geeded to Lhe whole oslato (previous to tho grant of tho Dewany) 
undor a custom by which it always dovolved ontiro to one hoir— 
Mussummat Mohamaya Debeah v. Gource Kaunt Chowdhoory.— 
Sel. SD, A. R, Vol. J, p, 236 (New ed, p. 816.) 





* © Although in this country wo cunnot go back to that poriod, which coustiluter 
legal momory in Bngland, viz., tho xoign of Rishad I, yot still thore must be somo Jimitas 
tion, without which a custom ought not to be hold good, In rogad to Galontta, I 
should aay that the Act of Parlinmont in 1778, which cstablishod thia Stpromoe Court, 
js tho poriod to whioh wo mus go baok to found tho eaixtonce of a valid owalom, 
and that after that date, thoro can bo no aubrequont oustom, nor any change made tu 
tho gonoal Inwa of the Ifindua, waileas it be by some Regulations by tho Governor. 
Goueral in Counoil, which has boon duly rogintorod in this Cours, “Tn rogaid ta the 
Mofuasil, wo ought to go back to 1798, ior to that, thoro was no registry of tha Rogala. 
tions, and tho rolies of thom avo oxtomely looxe and uneor tn.” ~-Aedraol from @ Judy. 
ment of Sir Charles Grey, O. J, Soo Clmiko's Ropoita, pp. 118, 114. 


Vor, IL, val 
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‘A father cannot vary the law of divisihility so as to make a 
zemindary indivisible-—Mootoo-vencata-chelle Swamy Manyugar 
v, Munar Swamy Manyager.—-Mad. 8. R, 1853, Vide Norton‘s 
Lending Cases Part TI, pago 478. 

The Privy Council have observed incidontally that, in thoir 
opinion, there doos not exist in any porsons the power of moking 
Jaws of inheritance for thomselves,—Part of Mad. LC. R. Vol, LU, 
pago 58, . 

A custom which has not been judicially rocognisod cannot be 
permitted to prevail against tho distinct authority —Narsammad 
vy. Bala-réma Oharloo—Mad, Il. C. Rep. Vol. I, page 420, 





Ancient zemindaries ave by custom indivisible,* 


Partibility is the gonoral rule of Hindu inheritance; tha sno 
cession of one heir, a8 in the caso of 14j, tho oxcaption.—The Last 
India Company v. Kamakshee Bai Sahibah—8, W. BR. Vol. IV, 
P.O. page 42. 


There is no rule of ILindu Jaw volating to descont of all Hindu 
Rajahs ond their ostates; but in every ease in which a departine 
from the ordinary law of snecossion and inhaitanco is relied on, 
a particular custom ov huldchdr must be proved,—Tho Court of 
Wards on behalf of Raj-cooman Sheoraj-nundun Singh v. Raz. 
coomar Deo-nundun Singh.-8, W. RB, Vol XVI, « r, p, 148, 


Cancurra 8, D, A--Zhe 17th of November 1813, 


Present: 
H. Colebrooke and J. Stuart, Judges, 


Koorwur Bonn Srna and the heirs of Jyr Srum Sina 
versus Sitxo-NAt SINGK. 


’ 
The Janded eatate of » refractory yemindar boing configented, it war conforrad ons pore 
son in remuneration for his public services, aud on his donth {6 was hold by his non, 
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* Vide Norton's Loading Casos pat 11, 478, 
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and afterwards by his grandson, to the exclualon of all othor mombers of tho 
fomily, On tho suit of two sons of tho olginal gianteo to participate with toi 
nophew, judgnient was givon againat them, the yomindaos boing ono of those onlater 
not liable to division, recoguisad by Regulation XI of 1708, Provision was niade 
in thab roguiation for tho future abolition of the oustom, and it waa onactod that, 
after the Mist of Juno 1794, such ostatos should descond nocurding to tho Muhamme- 
dan and Wind tava of Inhoritance. Bub this movision not hela to be apploable 
to tho presont case, tho father of the claimants having domisod in tho yonr 1774, 


This was an action brought in the Zillah Comt of Ram-ghur, 
by Jye Sree Singh and Koonwur Bodh Singh tq recover from Rajah 
Muneeruth Singh two-thirds of the estate of Pergunnah Ram-ghur. 

(“he principal part of the decision which rospected tho law of 
inheritance and custom is as follows: ) 

With rospoct to tho validity of the claim of the plaintiffs, ac- 
cording to the Iindu law of inheritance, tho Court obsorved, that 
this point turned upon tho furthor question, whether the estate 
in dispute was te he cousidered a common zamindary divisible by 
the laws of inhovitanco, or ono of thoso estates which by the custom 
noticed in, and abolishod by, Regulation XT of 1798, descended on 
one heir in exclusion of all the other mombors of tho family. Ad- 

« vorting, howevor, to the oxtent and siluation of tho estate, to the 
zomindar possessing the title of tho Rajah, to his maintaining o sort 
of foudal establishment of troops and dependant jageer-dars, tho 
Court could ontortain liltlo doubt, that it was not a common catlatoe 
divisible by tho laws of inheritance. ‘Tho decrees of tho Zillah and 
Provincial Courts were accordingly affirmed by tho Suddov Dowanny 
Adawlut, and the costs declared pnyablo by the partis, rospectively. 
Sel. S. DA. R. Vol. 11, pago 92 (New Hd. pp. 116 & 122.) 


CaLourra H, C.—Lhe 22nd of Iebruary 1872. 


The ILon’ble Sir Richard Couch, Kt, Ohief Justice, and the 
Hon'ble A. G. Macphoison and I. A. Glover, Judges, 


Mana-nannu Wnpaewattt Kooun, (Defondant) Appellant, 
versus 
Banoo Burm Nararw Sina, (Plaintiff) Rospondont. 


Upon the authority of decided casos as woll ns the ovidonss of custom in tho family, 
it waa hold that, tho Raj o gomindary of Rant-ghi boing as aticostial impartible 
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extato, aud tho family an undivided fumily govenad by the Abidiehard, the platnuit 
as oldest malo heir was cntitled to aucaved to the dignity and estaton of tho funily 
in proference to tho mother of tho Into jufapl Rajah and widow of kids father tho 
Inst actual Rajah, 


The Judgment of the Pull Rench was delivered as follows by— 


Couch, O, J—Lhis was a suit brought by Burm Narain Singh 
against tho Assistané of tho Court of Wards of Ram-ghwy, and 
Maba-raneo Ueera-nath Kooer, the wifo of Maha-rajah Ram-nath 
Singh, doconsed, to recovor possossion of corlain catates and pro- 
porty montioned in tho plaint and thoroin stated in detail, which 
were claimed as apporlaining to the zomindaroo of Ram-ghur, tho 
right to which, the plaintitt alleged, had aceruod to him according 
to the family and country usago as tho eldest malo hoiy on the 
death of Tiiloke-nath Singh, tho son of tho second dofendant, Ag 
the disputo is really with her, and the Court of Wards is only a 
formal party, we shall hereafter call hor ‘the defendunt, 


The zemindarce of Ram-ghur was acquired by ‘oj Singh, the 
common ancestor of tho plaintiff, and tho defondant’s husband 
Ram-nath Singh, Toj Singh had three suns, Ram-nath boing a 
descendant of his oldest son, and tho plaintill of his third son, and 
there being no malo issue of the socond, '"ho dofondant claimod 
the property, with the oxcoption of a part called '@uddec Khurkhay’ 
as hoir to hor son by Ram-ngth, Triloko-uath Singh, who was barn 
aftor the doath of his father and diod whon four montha ald; 
aud gho claimod Guddeg Khurkhar as having boon purchased for 
hey by her husband with hoy own privato funds, ‘ho plaintift's 
ease was thet the zomindarce of Ram-ghur was a Jia or principality 
which was impartible, and descended to him as tho neargst malo 
heir, 

To A. D, 1772, the then Maha-tojah Mokoond Singh being found 
in arms against the British Government was conquered by it, and 
his estate was taken from him and giantod by tho Government to 
‘Tej Singh, a member of the family, but not in tho dirout line of 
descent. No sunnud has been produced ; nor is it shown that any 
existed: but there aro in evidence pottahe which wore granted by tho 
British Government successivoly to ‘oj Singh, and his son Purus-nath 
Singh, and on the 25th of March 1790 4 solllomont fox ton yours 
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was mado with Munt-nath Singh, the oldest son of Purug-nath, who 
had threo sons, and this was afterwards mado porpetual. 

‘The quostion at onco arises, what was tho nature of tho oslato 
grantod to Toj Singh, whethor it was a frosh grant of tho family Raj 
with its customary rulo of descont, or a grant of tho lands, formorly 
included in that Raj, to bo hold as an ordinary zomindaree, To 
this tho judgmont in tho Privy Council in Baboo Boor Pertab 
Bahoo vs. Maha-rajah Rajendra Portab Sahoo, XII Mooro’s I, A., 1,* 
is closely applicable. 

The ton years’ sottlomont was mado by tho Government with 
tho eldest son of Purts-nath Singh, thoro being other sons living, 
which would uot have been right if it had boon an ordinary zemin« 
dareo, the property of tho undivided family. 

But this is not all, Tcj Singh who diod in 1774, left threo sons, 
as appoms by the pedigreo in tho caso: and on tho 19th of 
April 1802, an action was brought in the Zillah Court of Ram-ghur 
by the tivo younger sons to recover from Muni-nath, tho son of tho 
eldest, two-thirds of tho cstate. Pending tho suit Muni-nath dicd, 
and was suacoeded by his son Sidh-nath.} Tho dofenco sot up was 
that according to tho custom of tho mountainous country in which 
tho ostate was situate, and to tho usago of tho family, tho ostate 
was nob divisible, but that on the doath of tho Rajah for tho timo 
being ho was always succcodod in tho Raj and zomindareo by tho 
eldest son to tho outire oxclusion of tho other brauchos of tho 
family :—ho Zillah Court gavo judgmont against tho plaintiffs, 
and thia boing concurred in on appoal by tho Provincial Court of 
Patna, thoy appealed to the Suddor Dewanny Adawlut. ‘tho enso 
is reported in IT Solect Roports, 92, and tho Court hold that advart~ 
ing to tho extent and situation of tho ostate, to tho zomindar 
possossing tho title of Rajah, and to his maintaining a sort of foudal 
ostablishment of troops and jageer-durs, tho Court could dnlortain 
littlo doubt that it was not a» common ostate divisible by the laws 
of inheritance. Tho decrees of tho Zillah and Provincial Courts 
wore accordingly affirmed. 

Wo have no evideneo in tho caso of tho custom or wsago of tho 
family hofore the grant to Toj Singh: but tho want of ib is supplied 
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Dy this decision, which <leclared tho estate to bo impartiblo, the 
decision being pronounced in a suit bolweon persons who aro in 
privity with the plaintiff and defendant in this suit. 

Having arrived at tho fact that this is an impartible calate, wo 
have to consider whothor the defondant, a female, ean succead bo it 
to the exclusion of tho plaintiff who is tho nenrost male hoi, 


Whero a family is governed, as this family was, by tho law of 

tho Mitékshard by which, in an undivided funily, fomales do not Be 
jnhoit as long as thore aro any male mombors of tho family, ib is 

improbable that a custom that females should inherit to the oxolu- ] 
sion of malos would grow up with, and form part, of & custom that 
the eldest male member of the family should inherit. ‘ho abject 
of the lattor custom would be fully attained without the other, and 
there ig no necossary connection betweon,thom. Boforo considering 
the evidence in this case, it will be convoniont to refor to the doal+ 
sions which are applicable to it. In-a caso in LV Select Reports, 57, 
the widows of Rajah Zoiawur Singh sued his brothor to regover 
possession of an estate in the Jungle Melials, alleging that by tho 
custom of the family, of the Porgunnah Juriia and of the othar 
Jungle estates, tho eldest son of tho lato incumbent took tho whole 
estate, the other song recoiving lands for thoir support; nnd that 
in the ovent of tho zemindar leaving no son, his widow took the 
estate to the oxclusion of his nothois, A doed of gift by Zorawur 
Singh to the plaintifls who weve his second aud third wives, was 
also sot up, The Provincial Court of Calentia, in which tho suit 
was brought, pub a quostion to the Pundit of tho Court with diroo 
tions to give an answer according to tho skaater as curront in tho 
Western Provinces; and {he answer was that the gift, if mado, was 
not valid, and the right of inheritance in tho oatate vested on tho 
death of the donor in his two brothors, The Provincial Court of 
Calcuttr having dismissed the claim of tho plaintifty, they appoalod 
to the Sudder Dewanny Adawlut. One of tho Judges thoroupon 
considering tha whole case, held that the degision of the Provincial 
Court should be reversed; but the other two held it to be proved 
that the estate had always gone to the chief malo heir, and 
confirmed the decision of the Provincial Court, In this cago, tho 
estate was ancestral and the family undivided, and the decision 
shows that the impartibility of the estate only interfoios with 
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‘the ordinary Iaw so fax as to make it pass to tho chiof of iho 
male hoirs, 

In Naragunty Lutchmeo Davamah ve. Vengama Naidoo, 9 
Moore’s I. A., 66,* tho estate which was the subject of the suit was 
a polliam, a tonure known in Madras. It was an ancestral eatato of 
the nature of a Raj, not subject lo partition, and could be held by 
only ono momber of the family who was styled tho polligar, and 
it was held that, being ancestral estate, the succession yosted in the 
nearest undivided malo cousin of tho polligar last seised, who died 
without male issuo, in preference to his widow. It appears in the 
judgmont, page 86, that this was the opinion of the Pundits who 
wore consulted by the Sudder Court, and that it was adapted by 
the Court and no objection was uiged to it on tho appeal, tho’ giound 
takon being that it was not an ancestral estate nor wore tho parties 
in thoir suit members of an undivided Tlindu family, Tho answer 
of tho Pundits, page 74, shows that the ground of their opinion 
was that all the mombers of an undivided family havo a joint right 
in the ancostral proporty, although only one of thom being capable, 
gantinues in possession thoreof. Mr, Justico Markby referred to the 
Rajah of Shivagunga’s caso, 9 Moore’s T, AL, 6894 as an instanco 
of a woman succoading to a Raj, and near tho ond of his judgment, 
said that botwoon impartibility, and tho exclusion of femalos, thera 
ig no connection whatovor, ‘That nood not bo disputed. It is not 
upon the impartibility of the estate, but upon tho family being un« 
divided and the low of succession to ancostral undivided proporty 
that the oxclusion of females reats. ‘This appoars clearly in tho 
Shivagunga and subsequent cages, 

The zomindarea of Shivaguuga was created in 1780 by the 
Nubab of the Carnatic and by a proclamation of Lori Clive, dated 
the 6th of July 1801, the Government transferred the zomindareo, 
which it appeared was treated as an eschent for want of lincal heivs, 
to Gonory Vallabha ‘aver, who was collatorally deseendod from tho 
progenitors of the first zomindar, But the law applicable to it ta 
stated in tho judgment at pago 689, where it is said that if tho 
zemindar, ab the time of his death and his nephews, were mambars 
of an undivided Tind& family, and the zomindaroe, bonatl im. 
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partible, was part of tho common family properly, ono of the 
nephows was entitled to ancoood to it on the death of his uncla* 

‘Anothor authority for the oxclusion af fomeales, whore the pro- 
porty is ancestral and tho family undivided, is in the judgmont of 
tho Privy Couneil in Jowala Buksh ov. Dharun Singh, 10 Mooro’s 
J, A, 524, whovo 16 is sid that Lal Singh, @ nophow, whose logiti- 
‘maoy was disputed, if tho legitimate malo heir of tho grows ancostor 
would have taken the Raj on tho death of his uncle to tho oxelu- 
gion of tho widow, tho proporly boing assumed to bo ancestral and. 
the family undivided ; that in tho cago of Katama Natchier vs Tho 
Rajah of Shivagunga, ib was admitted that this would havo boon 
the course of descent according to tho Méitdksharé if tho propovly 
had boen ancestral; and that tho roason of that decision was that 
the Shivagunga Raj was tho separate acquisition of tho doceasad. 
And in the judgment of the Privy Counoil in a ator caso, 18 Moore's 
I, A., 140, it is again said that in tho Shivagunga cago tla im- 
partible zemindary was shown conclusively to have been tho soparato 
acquisition of the porson whose succession was tho anbject of dis- 
pute, and tho ruling of tho Court was, that in that onso the somin- 
dary should follow the course of succession as to separate proporly, 
although the family was undivided, but that if Unet vomindary bad 
been shown to have boon an ancestral zamindary, tho judgmout of 
the Board would, no doubt, havo leon tho olhar way, 


Tn a lator case, wo find their Lordships adhorinig to tho law laid 
down in tho earlicr onses, In thojudgmont in Sreo Rajah Youmala 
Vonkayamah vs, Sree Rajah Yanmula Boochi Vonkondora dolivorod 
on the 2nd of February 1870,f tho gtrongth of tho argumont of 
the learned Counsel for tho appellant has boen directed to show 


_ that this case should bo govorned by that in tho 9th volumo of 


Moora’g Indian Appeals, which is gonorally known os tho Shiva. 
gunga case, They havo gono sd faras to arguo that tho ostato in 
queation in this ease, being impartiblo, must from its vory nature 
be taken to be separate cstato, and conssquontly that, according to 
the decision in the Shivagunga onse, tho succession to ib is dotor- 
minable by the law which regulates tho succession to a noparato 
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estate whather the family be divided or undivided. Tho authority 
invoked, however, affords no ground for this argument, ‘lho decision 
in the Shivagunga case will bo found bo proceed solely and oxpress. 
ly on tho finding of the Court that the zomindary in quostion was 
proved to bo tho self-acquired and soparato properly of “ Gonory 
Vallabha Taver.” And, aftor quoting from the judgmont, thoy say, 
Ib is therefore clear, that Lho moro impartibility of tho ostate 
is not sufficiont to mako tho succession to it follow the course of 
sticceasion of separate estate, 

This judgmont is closcly applicable to tho presont case., Thoro 
is here an ancestral impartiblo estato and an undivided family ; for 
there is no proof that tho family of Toj Singh had becomo divided, 
and no issue was raisod ag to that. If thoro had beon no ovidenca 
of custom in the caso, wo should havo hold, upon tho authority of 
tho decisions wo havo referrod to, that the plaintiff is ontitled to 


gueceod to tho estate. 

Tho evidonco, oral and documentary, is fully slated in tho judg- 
mont in tho division Court, and it is not nocossary to ro-atato it, 
Tt shows that on tho only occasion since tho grant of tho estate to 
Loj Singh’ whon « female might have inhoritod, sho was oxcladod. 
Tk is true that in Loth cnsos a brothor succooded in proforonee to 
the widow of tho doccased; byt this could only bo justificd by tho 
family being an undivided one; and the undivided family was not 
that of Sidh-nath Singh, tho fathor of tho brothers, but of ‘'oj Singh, 
of which family tho plaintiff is o member, Sho judgmont of Mr, 
Justico Markby for tho defondant appoars to bo founded on the 
assumption that tho succession was governed gonorally by tho rulo 
of inhorilance of aoparate property according to tho Mitdkshar4, 
troaling soparato as if ib waro solf-acquired, and this is supported by 
the judgment in tho Tipperah caso ; but all tho other authorities 
appear to show that this is not correct, Whoro the proporty is 
ancestral and the family undivided, a custom modifying tho law, 
must bo a custom to admit females, nob a custom Lo oxclude them, 
Tn our opinion tho"plaintiff is antitled to succead to tho ostato, 
Nothing is said in ho judgmont in tho division Court about lho 
Khurkhay property, and the judgmont of tho Lower Court as to 
that was confirmed, apparontly, without any dilforonco of opiuion 
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betweon tho. learnod Judges. It has not boon argued boforo us 
that this part of the deores is crroncous. 

We think tho apponl should bo dismissed with costa, Tho 
decree of the Lower Court will thus bo allowed to stand.*—8, W. BR. 
Vol. XVIL, pp. 816, and 881—338. : 


Privy Couxorn.—The 14th of November 1873, 


Tuaxur Durnvao Srvan, Plaintiff, 
, versus 
Tuaxur Durt Suyau, Defendant, 


HL [On Appeal from the Court of the Financial Oommissioner 
] of Oudh.] 


oe 





i A oustom of impartibility must be stiotly proved in order to control the oporation of 
F tho adinny Hindt Law of Succession, The faot that an estate hag not baen parti. / 
ie tioned for six 01 soven gonorations doos not deprive tho mombers of tho family to q 
| whiol it jointly belongs of theh right to partition, 


The appellant sued his élder brothor, tho respondent, in tho 
Revonuo Qourts of Khyoabad for a partition of thoir Ancestral estate 
of Bonneamow, In three judgmonts, viz, of tho Assistant Setilo- 
ment Officer, of the Commissioner of Khycabad, and, in special ap- 
peal, of the Financial Commissionor of Oudh, the appellant was 
held entitled to a partition as a momber of a joint Hind family, 
On thie 27th of August 1868, tho Financial Commissioner, in review 
of his own judgment, roversed those threo judgments, and held that 
tho appellant was, only onlitled to reccivo suilablo maintenance 
fiom the respondent. 

By the facts as admitted, or as found in tho first two Courts, it 
appeared that tho talook in question had belongod for sovoral genera. 
tions to the family of tho appollant and respondont. It had hot 
been divided for six or seven generations, and tho 1espondont pleaded 
a family custom against partition, which, howevor,. ho failed to oa 
tablish by evidence. 
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, * Brom this decision an appenl was profe1icd to the Privy Counoll, but pendente- 
i ite, the appellant, Mohaaanee Heora-nauth Coonyvur haviug diced, the appeal was ais: 
inissed by that Tribunal for waut of proacoution. 
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In the judgment passod in roview, tho Financial Commiasionor 
relied upon a case in which his prodecossor Mx, Davios had deoided 
that an unbrokon preseriplion of six or sovon gonorations is sulljciont 
warrant for maintaining the family usage undor which  talook had 
always descended to a nigh heir. 

The appellant then appealed lo hor Majosty in Qounsil. 

The judgment of their Lordships was delivored by 

Sir J. W. Colvile—Cheir Lordships avo of opinion that this 
appeal must be allowed. That the family was joint and undivided 
was indisputable; and it, therefore, lay on tho rospondont, if ho 
could displace the operation of the ordinary Tlindtt law, to do so by 
clear proof of some family or other custom which varied tho law. Both 
the lower Courts havo found that no such custom was established ; 
but that, on the contiary, thero was evidence, sutisfaclory to them, 
that the estate, though engaged for in tho name of ono brothor, was, 
in point of fact, held and enjayod by tho fio brothors as co-shavors, 
There was also evidange that although Uhero hat boon no partition 
of this estate for six or seven gonorqtions, tho properly of tho family 
had in formar times been tho subjoct of partition, at 

It appears to thoir Lordships that the docision of Mr, Davios 
has not the effect which the Financial Commissionor, Colonol Bar~ 
row, attributes to it; and that it is not an authority which govorns 
the present caso, In the caso boforo Mr, Davies, Uno lowor Cowts 
had found that during six or seven gonerationa tho astate, thon in 
question, not only had remained undivided in faot, but had desconded 
as an impartible estate to a single heir, hat boing so, Mi. Davios 
appears to have ruled that this proof was sufficient to raiso a pro« 
sumption of an unbroken family custom, which could not bo ro- 
butted by some evidence that had boon tondored to show caviior 
partitions in the family, whore by a Imgor estate had boon broken up 
into several smaller portions, ono of which was tho cstato ia dis 
pute, In the present cage there was no ovidenco of onjoymont by a 
single member of the family during six or sovon gonorations; all 
that was found was that during that poriod tho ostato had novor 
been divided. That fact alone cannot control tho operation of tho 
ordinary rule of Lind law, or doprivo tho partios, if momhora of 

“a joint and undivided family, of tho right to domand a partilion 
when they aro so mindod, 
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‘Their Lordships will therefore humbly adviso Ter Majosty to 
allow this appoal to reverse tho decision of the Financial Commis- 
sioner, and to affirm the deerees of tho lower Courts, 


Bengal Law Reports, Vol. XII, p. 165, 


Ina suit against the son of the lato Rajah’ of ‘Tipporah for 
the succession ‘to tho ‘ipporah zamindari, thoro hoing proof that 
by the usnge of tho family, tho person appointed Jobraj is successor 
to the zamindari, in preferanco to tho noxt of kin, sudh nsago was 
upheld by the Court and Judgment given accordingly. —Lamganga 
Deo v. Doorga Monee Jobraj—Sol. 8. D. A. Rop, Vol. I, p, 270. 
(New Ed, p). I Morl, 833. 


‘ 


By the special usage of the Principal Zamindari in the distriol of 
Tipperah, the person appointed Jobraj takes tho inheritance, in 
preference to the next of kin, and the person appointed Burrah 
Thakooy is considered next 14o him in succession, and takes the 4 
inheritance in his default, as well as on his death, provided the 
Jobraj after becomming Rajah has not nominated another person 
to be his Jobraj.—Uijun Manik Thakoor and othors vy. Ram Gunga 
Deo.—Sel, 8. D. A. Rep, Vol, II, p. 189 (Now Ed. p). 


According to the custom prevalont in certain mountainous 
estates of Tipporah, tho‘ordinary rulos of inhoritanco do not prevail, 
and the individual of tho family dosignatod Jobraj, and foiling 
him the individual called Burra Thakoor succeeds to tho estate and 
title of Rajah.—Zanee Soomtira v. Ramgunga Manih.—Sel, D. A. 
Rep. Vol. IIf, p. 40 (New Eid. p. 64), 


According to the Tlind law Rajah hos full power to nomi- 
nate a Jobraj or heir apparont, and a whole or uterine brother hag 
a better title than a half biother.—Beer Ohunder Joobraj v. Neel 
KRissen Thakoor—S. W.R. Vol. I, p. 177. 


, Inasuit for succession to a Raj, tho right to which was founded 
on family custom governing the succession, the plaintiff stated that 
he was the eldest living member of the class out of which the aue- 
cessor could alone be appointed, and that the predecessor of tho last 
had promised to appoint him the plaintiff? The dofondant oon- 
tended that the choice of the Rajah within a certain class, within 
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which he was included, was absolutly freo and could not bo con- 
trolled by the wishes of a former Rajah, 

Hold that where there was evidonco of a power of selection, the 
actual observance of seniority avon in a considerable sorioa of snecos- 
sions could not of itself defeat a custom which ostablished tho 
right of froe choice, and that oyen if tho instances had boon uniform 
aad without exception, that alono would not bo sufficiont lo support 
the piaintifi’s case. 

Where the custom required the union of two things to conali- 
tute the legal heir, viz, seniority in ago and neaincss of kin, a 
claimant who has but one of theso qualifications (soniorily) cannal 
be entitled to succeed by the family custom. 

Held that the genoral xulo of Ifind& law, which gives a pre- 
ference as heir to the whole blood ovor tho half blood oxtends also 
to a Raj, in the absence of evidence showing that tho family custom 
by which the succession to the rajdom is govornod supersedes tho 
General Law, Where a custom is proved to oxish it suporsodes tho 
General Law, but the General Law still rogulates all boyond tho ous» 
tom,—Neel Kristo Deb Burmana v. Beor Chundo Lhakoor and 
others,—Privy Counoil, the 15th of March 1869.—8, W. BR, Vol, XI, 
P.O. p. 21. Vide B. LR. Vol. IIL, P.O. p. 13, 


By the general Hindé law whoro a subjoct of inhorilanco 
is from its nature indivisible, and can thorofore doscond to ono only 
of several gona, the succession a8 holween sons by difforont wives 
(other than the first wife) of equal oasle, is lo bo dotorminad by tho 
priority of bixth of the aons, and not by tho priority of marringo of 
their respective mothers; and thoroforo with rospoch to tho succes 
sion to an impartible zamindaree in tho district of ‘Linnevolly in tho 
presidency of Madras, tho soneof the third wifo is, in tho absence 
of proof of any special customs or family usago to tho country, Lo ho 
preferred as heir to a subsequently born son of tho second wifost 


A. special usage modifying tho ordinary law of anccossion muab 
be ancient and invariable, and must bo ostablishad to bo so hy low 
and unambiguous evidence.—Rama Lukshivt Ammal v, Sivwnuen 
tha Perumal Sethurayor—Privy Council, 1B. Te 2. Vol. XI 
pp. 390—405, . 
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The moro impartibility of an oslate is not aufficiont to mao 
the succession to il follow tha course of sucoossion of soparate 
estate, Shiva Gunga Caso oxplainod* tho Sree Rajah Yenwmalu 
Ponkujamah v, Sree Rajah Yanumalw Boooht Vortudrea—S, W, 
BR. Vol. XII, P.O. p. 24, 


There is no differenco between tho position of a Rajah holding 
an impartible Raj and that of an ordinary zominday, in respect of 
his powey to relinquish tho property in favor of his noxt logal heir. 
Such g relinquishment is not forbidden by tho Hindé Jaw. 


"Whore the effect of such a, relinquishment is to give the pro- 
perty entirely to the handa of his son, ho can, during his father’s 
life-time, question and challenge any agts done, and any acts that 
are alleged to have been done, by his father, and which aro denied 
by the father.—Jiuchines Nawain Singh v, T. M, Gihon and others, 
—S, W. RB. Vol. XIV, p. 197. 


Held that a Ghatwali Mahal) in zillah Beorbhoom, with refor- 
ence to the usual practice and tho meaning and intent of the torm 
Ghatwal, is not divisiblo, on the death of a Ghatwal, among his heirs, 
but should dévolve entiro on the oldost son, or tho next Ghatwal,— 
Har Lat Singh v. Jorawun Singh—Sel, & D. A. R. Vol. VE, 
page 169, (New Ed, p. 204.) 


Mussamat Teproo Koonwurne, (Dofondant,) Appollant, 
Versa 
Surwan Sinan, (Plaintiff,) Respondent, 


F Tudgnyent, 

The court observe that thero is no doubt that the Principal Sud- : 
der Ameen has decided correctly, as it is well known that the estal- 
lished eystom of the Ghatwalls, as of Hindi families in general is 
that the right of succession is in tho oldest son and his descondants 
and representatives, and the pleader of appellant hag not been able 
to show any speciality in this case to tho contrary ; there is thorefore 
no necessity to enquire into the fact of Luchmun Stng’s possession | 
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after his father’s death, such possession not having boon of auch dur. 
ation ag could in itself creato any preseriplive title for hia doscon« 
danta, the defondant in this suit Bhola Sing tho grandfathor having 
died in 1830 Fusleo. 

This appeal is dismissed with costs, Suddor dootsion 25th Au- 
gust 1863, pago 765. 

Agreeably to the family usago, tho succossion by primogoniiuro 
to an estate in Chota, Nagpore (under tho Agent to tho Govornor 
General at the Hazari Bagh ) was uphold againsl a claim for 
division of the ancestral estate—Thakoorat Chulter Dhari Singh, 
v. Thakoovas Wiluch Dhari Singh—Sel, S. D. A. RB, Vol. VI, 
page 260. ‘(New Ed. p, 828), 

By the usage of the zomindara of Pachote tho oldost son was 
held entitled to succced to the Raj, tho other sons as woll as tho 
minor branches of the family boing only ontitlod to maintenance. 
Moharajah Gurur Narain Deov. Anund Lal SinghBol. 8. D. 
A, Rep, Vol, VI, p. 282 (New Hd. p, 854). 


Jn the caso of an ostnte in Manbhoom, in tho juriadiotion of 
the Governor-General’s Agent al Mavari Bagh, it was hold according 
to tho usage of the fanily that tho sti¢cdssion yosted in tho 
eldest son of deceased Rajah born of any of his wivos, in profor- 
ence to the eldest son of his peat or fist Ranist—~Rajah Iayhov- 
neath Singh v. Rajah Ihavihur Sinyh—Sol. 8. D, A, BR, Vol. VIN, 
p. 126. ‘(New Ed, 146), 


Where in a disputed claim for a zomindari in junglo mehauls, 
it appeared on the evidence that it was an ostate that, by tho funily 
custom, had always been held by the chief malo heir, tho somaining 
heirs vecoiving only food and raiment, and that it nevor hil been talon 
by a fomalo, ib was held that tho brothor of tho doconsed chjldloss 
Rajah should take his estate to tho oxolusion of his widows——Zhe 
widows of Rajah Zorawor Singh v. Koonwur Pertheo Singl.—Bel. 
S. D. A. R, Vol. IV, p. 67. (New Eid. p. 72). 


Tn a suit for succession to a moloty of tho ostatlo of tho Raja 
of Tirhut, the claim was dismissod on tho ground that tho secon. 
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sion devolved upon the defendant, in virtue of a dead oxaoutod in 
his favor by the late incumbont, such auocossion being in conformity 
with tho long established usago of tho family in which tho title and 
estate had uniformly devolved ontire for many gouerations,—Maha- 
raj Kunwar Basudev Singh v. Maharaja Rudoa Singh Bahadur. 
8, D. A.B, Vol, VIL, p. 228. (Now Ed. p, 271). 


Tt is no bar to the division amongst hoirs of an estate, the pro- 
perty of a Ilind& family, that it previously bolonged to another 
family, in which the custom had obtained that the whole estate 
should pass to the eldest son.—Gopal-das Sindh Man Datta Maha- 
patra y. Narottam Sindh and others—8. D. A. R. Vol, VI, p, 195. 


Where « party sued to recover the Raj of one of the tributary 
mabally of Cuttack, as the son and hoir of the late possessor, his 
claim was dismissed on the ground that his mother being a kept 
mistress and never having resided in the Mahal, Sart, he was nob 
entitled to succeed, according to the local and family usage,—Rajah 
Jenardun Ummar Singh Mahendar v. Obhoy Singh.—Sel. 8. D. 
A. B. Vol. VI, p, 42, (New Ed, p. 49). 


The plaintiff sued to obtain possession of thé Raj of one of 
the tributary mahalls in Cuttack as heir to tho late Rajah, by » 
slave girl, held that he coyld not, as such, succoed to tho az 
according to tho established usage—Balbhudder Bhourbur v. 
Rajah Juggernath Sree Chundun Mohapattur—So]. 8. D, A. RB, 
Vol. VI, p. 296, (New Ed. p. 872). 


According to the Tlindt law current in Benares, a childless 
widow is not entitled to sucaced to her late hushand’s estate, which 
devolved entire and without partition on him from his ancestors, to 


the exclusion of his brothers.* Rajah Shumshere Mull vy. Ranee’ 


Delryy Konwur—Sel. 8. D, A. Rep. Vol. IL, p. 169, (New Ed, 
page 216), 





* Tho pundits’ Vyavasthé upon which the above decision was found is na follows :— 
«The Raj and gemindary having desconded ontite and without partition to Rajah 
Ajeot Mm from lus ancestors, ils widow can maintain ng right to possession of ik, 
during her uae heeaae bhp? ie the ene curront in Qoruckpore, 4 widow’ 
ig only enti e portion of the aucestial oatate, which o 
i only entitled to. por 2, LW pat tition xany hove 
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Where by the usage of tho country and family of tho partios 
claiming certain prerogatives and property, it was oustomary that 
suoh should vest in the senior male of a particular branch of the 
family, it wag held that a testamontary disposition in favor of any 
other member was void and of no offect—Moloshery Kowilagom 
Rana Purma Rajah v. Mootherakal Rowilagom Rane Purme 
Rajah, Case 5 of 1828.—Mad. Dosis, Vol, I, p. 509. (Morl. Dig. 
Vol. I, page 334.) 

By the tenure of Ghatwally, the lands aro held undor a grant 
fiom the’ ruling power, by the peformance of tho dofined duty of 
the Ghatwal guarding the Ghats or passes. 

Upon the death of the Chatewal last soizod, tho lands descend on- 
tire to a male heir, as Ghatwal— Rajah Lilanund Singh, Appollant, 
vy. The Government of Bengal, Respondent,—Mooro’s India Appouly 
Vol. VI, p. 101, 

Where it appeared on evidence that tho eatato of a Tfindt 
deceased had not invariably devolved entire on tho chiof hoirs, bub 
had been taken by the most competent, and had beon occasionally 
hold by several heirs conjointly, the Court considored it to bo divi- 
sible among the hoirs according to tho Hind& law of inhoritance, 
and decreed partition of tho estate in opposition to tho claim of 
one heir to hold the same as an individual estale.—Baboo Ginow 
dhavee Singh v, Kolahul Singh and others—-Sol, 8. D. A. RB. 
Vol. IV, p. 9, (Now Ed. p. 12.) 


This decision was confirmed on appeal by tho Judicial Committee 
of the Privy Council, Vide Moore’s India Appoals Vol. IT, pago dt 


Whero a nephew of a deceasod Ilindt claimed a moiety of his 
wnole’s estate from his cousin, who had possorsod himself of the 
whole property, he was non-suited, it boing proved that the ektato 
had always devolved on the oldest son or the noavost hoits of the 
deceased proprietor, his other heiis boing only ontitlod to fod 
and raiment from the estate —Mé, Moha-ranee and anothor v, Hance 
Persaud Rae—Sol. 8. D, A, R. Vol. LV, p. 62, (Now Ed, p. 79,) 


Evidence of the acts of a single family repugnant ov antaga~ 
nistio to the gonoral law will uot establish o valid custom on Ustigat 
Vou I. wl 

wt 
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enforcible in a Court of Justice —Madhav-rao Rdyhavendra, Ap- 
pallant—Bdl-frishna Réghavendra et. al. Respondents.—Bom, 
HL O. RB. Vol. IV, p. 113. 


Where a custom, according to which the Rajahs of Beerbhoom 
had granted a right to a shave of proporty, desciibed as * Bhabak 
Mehals,” appeared to have beon always recognised by the Cowts, 
it was maintained notwithstanding that it is in contravention of 
the ordinary Hind law.—Wel Madhab Gossamee vy. Chunder Moo- 
ikhee Gossamee,—S. W. 8. Vol. XXII, p, 897, 


By the custom of a Hind family, no distinetion was made 
between the issue of a Sugy? marriage and a Lyals marriage. 
Held that the issue of the son of a Sugyi wife first married was 
entitled to inherit the property of the grandfather, in priority 
to the issue of the son of a subsequent Lyahi wife.—Radaik 
Ghasiran v. Budaik Pershad Singh.—Marshall’s Reports, p, 614. 


Amovg the Jumboo Brahmins, if a man die leaving a 
daughter and no male issue, the daughter and her daughter would 
inherit the property even where undivided, and not cousins or colla- 
teral relations, who could only succeed on failure of all other hoirs; 
ag it is the custom of the casto for womon to succeed, whether the 
family be divided or undivided —Dessaces Iurree Shunkur and 
Roop Shunkur v. Man-koovwr and Amba.—Sol. Rep, 122. (Morl, 
Dig. Vol. I, p. 884.) 


Where, by the established usage of any country or province, 
the right of succession may be preserved to illegitimate obildren as 
well as to those born in wedlock or adopted, such usuge is to be 
adhered to. 

It appearing that by the custom of Nagur Brahmins in Bonares, 
illegitimate sons cannot inherit, judgment passed against the 
claimant, the illegitimate son of a Nagur Brahmin, suing for hia 
father’s estate—Sel. 8D, A. R, Vol, I, p. 28. (New Hd. p. 87), 


The plaintiff claims a moiety of the Jelamuta Zeminderes 
under the ordinary rules of the Hind@ law of inheritance. “he 
defendant pleads o faraily custom under which the landed property 
invariably descended to the eldest sou, or, on failure of issue, to the 
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next male heirs in exclusion of all other hoirs, As the dofendant 
is unable to establish the existonce of the alleged family custom, 
the decision of the lower court was reversed, and a deores givon fur 
the (plaintiff) appellant. Whenover o plon of family custom is nob 
off against the ordinary law of inheritance, it is nccossary that usngo 
be ancient and invariable, and be establishod by clear and poritiva 
proof.—Rajah Kunwar-naraen Roy, ( Platntiig’,) Appellant v. 
Dharant-dhuw Roy guardian for the minor sone of Krishnender- 
naracw Roy, (Defendant,) Respondent—S. D, A. Docis. for 
1858, p, 1132, 

In the'case of Sumrun Singh and others v. Khelunr Singh 
and Hur-dal Singh, the respondents pleaded the peculiar usago of 
their family, which, they averred, was sufficient to regulate the mode 
of succession: and thoy adduced two instances, in which tho dis- 
.tribution had been made by the number of wives without any ro. 
ference to the number of sons that thoy had borno respectively, 
The proceedings in this case were delivored to tho pandile for an 
exposition of the Hindd law, and from thoiry written opinion, it 
appeared that to legalize any deviation from tho strict lotter of the 
law, it was necessary that tho usage should havo boon prevalent 
during a long succession of ancestors in the family, whon it bo- 
comes known by the name of leuldehdr, In supporl of thera 
opinions the following texts of Vaitaspamr and KAvyAyAna wore 
cited: —-" Whee there are an equal numbor of sons borne of tiyo 
or more different wives, oqual in degroo, tho distribution is to he 
regulated according to the mothers; but whoro tho numbor of tho 
sons (by different wives) is unequal, tho distribution is Lo he regula» 
ed by the number of sons,” ‘Whore a usago is horeditarily and 
scrupulously adhered to, it acquires the appellation of duty; and 
must be adhered to.” On rocoiving the above oxposition of tho law, 
the first and second Judges of tho Sudder Dawanny Adawlut, who 
tried the appeal, being clearly of opinion that the plaintiffs had nob 
proved such a usage as is required to justify a deviation from tho 
Hindé law of inheritance, awarded thom a two-anna share of tho 
Zemindaree (in conformity with the Hind@ law.)—Sol. S. D, A. Itop, 
Vol. I, pp. 116, 117. (Now Ed. p. 147.) 

A claim to an estate on the plea of fumily usage whereby a 
brother succeeds a brother to the projudice of surviving aoss diye 
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allowed, on proof that such was nob the family uango, but only in 
one instance the brothor had scized on and maintainod: his title by 
violence—Pratdb-dev v. Sarbd-dev Rdylat—S. D. A. Rop, 
Vol, IL, p. 249. (Now Hd, p. 321.) 
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ON NRMIGRATION. 


Cancurta, 8, D, Au—Zhe 22nd of June, L801. 






Ras Cnunprr Naragn Crowpury, Appellant, 
Versus 
Gocun Coanp Gou, Respondent. 






Suit for tho Innded estate of a desoasad Iindti, situated in Bongal, by tho son of his 
sister, against the son of his patornal uncle, By tho Inw of Hongal the plaintit 
would be helr: by tho law of Mithila, tho dofondant. Aa to aatalo was aituatod 
in Bengal, and tho family, originally from Mithila, had resided for gonerattons 
in Bengal; had intermairied with Bougal Woon; and had not uniformly obsotyed 
the religious ordinancos of Mithila ; adjudged that the Bongal Inw must govern 


the onto, 


(The principal part of the desision 18 na follows :) 










Tho (Sudder) Court put the following quostions to their pun- 
dits, By the law as received in Bongal, which of tho partiog hag 
aright to the contested zomindarce? and which necorling to the 
Mithile low? and if'a Hind& of Mithila rosido in Bongal, and 
regulate the religious ceremonies of his family, connacted with 
funerals and marrioges, by tho shaster of Mithila; or if a Hindi 
of Mithila reside in Bengal, and regulato those coromonica by tho 
Bengal shasten; in ench case, by which law will his oivil righta bo 
determined? The answer of the pundits rocitod that “if tho family 
being from Mithila, but dwelling in Bengal, porformod religions 
rites with the people of Bengal, and hold a zomindareo in that pio» 
vince, Gocul-chand (the sister's son) is heir to it, conformably with 
the Bengal law. Butif the family morely dwelt in Ronugal, anc 
performed roligious ceremonies with Alithile poople, and observeil 
the laws and usages of that provinco, thon Raj-chunder (tho son 
of a paternal uncle) will inherit agrocably to tho Muthila Inw,” 
And from the evidence taken it appeared that the purohit or fami. 
ly- priest, of each of the parties, was a Brdiman of Bongal; that 

2 the ancestors of the parties, whoso family had boon resident in 
Bengal for sevoral genorations, had inter-married with Bongal 
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women; that tho rites and ceremonies connected with funerals or 
maniages, had been some times according to the Mithdla, and some 
times according to the Bongal shéstra, Under the opinion given 
by their pundits, and on consideration thet the contested lands 
were situated in Bengal; that the family had been long resident 
in Bengal; and that there had been no uniform observance of the 
ordinances of the Mithila shdstra, the Sudder Dewanny Adawlut 
(present J. Lumsden and J, H. Havington) held that the case had 
been well determined by tho provincial court according to the Ilin- 
dG law of Bengal+—~Sel, §, D. A. R. Vol. I, p. 48. (New Hd, p. 56.) 


Caxcurra, 8, D. A—TZhe 24h of April, 1812. 


Gunaa-puit Jna, Appellant, 

VETSUS 
SREE-NARAIN Rat and MussummMaut LeEeLLa-worren, (widow of 
Lullit-narain Rai), Respondents. 


mete eas = 


A poraon settling in 9 foreign district shall not be doprived of the benofit of tho Inwa of 
his native dlatriot, provided ho adhove to its cuatoma and usages, According to tha 
law, as onrrent in Mithils, claimants to inheritance as fay as tho aoventh ond oven tho 
fourteenth in deacont in the malo line fom « common ancestor, aro preferable to tho 
gouain by the mother's sido of the deceased proprietor. 





This was an action brought by Gunga-dutt Sha in the Zillah 
Court of Purnea on the 18th of January 1806, againgt Sree-narain 
Rai and Lullit-narain Rai, for the recovery of tho estate, real and 
personal, of the late Rajah Inder-narain, vacated by the death of his 
widow, Ranee Inderawutty; the plaintiff claimed ag heir to the 
estate of Rajah Inder-narain, the Raneo’s husband, to whom he was 
maternal first cousin, viz., son of the sister of Inder-narain's mother. 

‘The defendants were lineally descended from Sumroo Chowdry, 
paternal great-grandfather of the great-grandsire of Rajah Inder- 
narain, The estate in dispute, the zomindary of Iabelee Purnea, 


okey 





* If the family had been shown to havo continued in the obscivance of the untinal 
Tawa and anges, namely, those of Mithila, the rule of inlorltanos, ng oatubiishod in 
that province, must have heen followed. By tho diguse of them, tho adoption of the 
puto en lawa .of oneal ane aniploymsent ot pies of this provinces in religious 
is considerg We ado; 0 ene 
Now by Me tao ‘ pted Bengal for ite country fo all matters 
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is partly situated within the limits of the provines of Bengal, aud 
the late Rajah and Raneo, as woll as the parties in this cause, waro 
yesident within that province; but all religious ocromouies, and 
those of a civil nature, including marriage, wore porformod in tho 
families of both appellant and respondent (as thoy had boon in tho 
family of the late Rajah and Ranee, whose ancostors camo into 
Purnes from the adjacent district of Mithila or Liihoot) by a Mithila 
Purohit, or priest, according to the shasters curront in that district. 
On a reference by the Zillah Judge to the pundit of tho Court, 
with the view of ascertaining tho Hindi law in this caso, ho 
delivered the following vyavasthd :—" Indor-narain Rai died without 
leaving a son, grandson or great-grandson ; his property camo to 
his wife. ‘There being no kinsman to her husband within tho re- 
lation of brother's son, Sroe-narain and Lullit-narain (dofondants) aro 
the sepindas (connected by funeral oblations) and snecoed to his 
propetty. They surviving, Gunga-dutt Jha, the son of Tnder-narain’s 
mothen’s sistet, who is among the Bandhus (cognates or maternal 
kindied,) dows not succeed.” Vyavasthde of sevoral pundils in 
which the right of the plaintiff was uphold, having boon exhibited 
by the plaintiff; the Zillah Judge trausmittod tho genealogical tables 
of the parties, togethor with tho above vyavasthds, to tha Provinoial 
Court of Moorshedabad, and subsoquently to the Court of Suddor 
Dewanny Adawlut, for the opinion of the Hindi law officors of 
those Courts, The Vyavasthé of tho pundit of tho Provincial 
Court of Moorshedabad was to tho following offect :—* ‘lho widow 
of Rajah Inder-naiain possessed her husband’s ostate, <Aftor hor 
death, there survived the maternal fitst cousin of hor husband, and 
the descendants of her husband’s ancestor (in tho Oth dogreo,) Un 


» this case, maternal first cousin is ontitled to offor fimoral oblationa 


and recover tho estate, The Vyavasihé of tho pundite of tho 
Sudder Dewanny Adawlut, in answer to tho reforonco te tho Zillah 
Judge, was to the following offect:— Aftor tho death af 
Raneo Indeiawutty, widow of Rajah Tndor-narain, thore being no 
descendant in the relation of brother’s son; tho Pyauastha ‘eile 
ing the right of Sroe-narain and Lullit-narain, tho sdpindas of hy i 
husband, to the estate left by tho Rajah, and possessed by tho Ran . 
is correct, according to tho Bibada-chintamant, and other 1 ; 
current in tho district of Mithila, ‘tho Vyavasthé which epee 
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the right of Gunga-dutt Sha, son of the Rajah’s matomnal aint, who 
ia therefore a Bundhw (cognate) of tho Raneo's husband, is not to be 
approved; that exposition of tho law, however, is in conformity with 
the Déya-bhdga, Déya-tutwa and othor books omrent in Bengal,” 


The Zillah Judge, undor the above opinion of the pundits of 
the Sudder Dewanny Adawlut, passed a docreo, dismissing tho plain- 
tiff’s suit, with costs. 


On appeal to the Provincial Court of Moorshedabad, tho first 
and second Judges of that Court having made another reference to 
the pundits of the Sudder'Dewanny Adawlut, for a more specific 
detail of the grounds of their opinion in favor of the respondents, 
a vyavasihd, to the following purport, was dolivered :~—~“That the 
partios being of a Mithila family, and performing their coromonies 

- necording to Mithila shasters, the caso ought to be decided accord- 
cing to the books current in that district: that, according to the 
received and most authoritative books of law of the Mithila system, 
which was current in Purnea also, the paternal kindred are entitled 
to succeed before the maternal relations, and that consequently the 
appellant had no legal right to tho succession claimed by him,” 
The Provincial Court, in conformity with the above vydvasthd, 
passed a deoreo affirming the decision of tho Zillah Judge, and dis. 
anissing the appoal with costs. 


» A further appeal was preferred by Gunga-dutt Tha to the Court 
7 of Sudder Dewanny Adawlut, The Court (presont J. EL, Uaring- 
* © ton and J. Stuart), under the opinion of the Tlindu law officers, and 
: on reference to a former decision in the case of Raj Chunder w Gocul 
‘ * Chand Goh* passed on tho 22nd of Juno 1801, (on which occasion 
% ithad been determined, that if a person of & Mithila family, living 
:, iv Bengal, have a Mithila Purohit, and perform the coremoniag 
M4 youal on ogeasions of joy and mourning, according to the Mithila 
+ ghaster, his right of inheritance and other claima are determinable 
by the lew authorities current in that country) were clearly of 
opinion; that the decision in the present case should be governed by 
those authorities ; it having been clearly ascertained, that the usages 

of Mithila had continued to be prdotiged in every respeck by the 
parties. With & view, therefore, to ascertain the law 28 lappli¢able 
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to the case, according to tho Lest authorities of that syalom,’ rofar- 
ence was made to tho Patna Provincial Court and to the Judge of 
’Zillah Tirhoot, to obtain Vyavasthds fiom tho pundits of those 
Courts, 

In the replies to those roforences, mauy toxts wore cited to 
show, that, according to the Mithila authoritics, the ostato of n 
person, on failure of heirs within tho relation of brothox’s son, 
devolves on the paternal kindred, who aro supindas, which rola- 
tion includes the descendants of a paternal ancestor to the sixth 
degree, and ceases with the seventh porson ; in defwull of sapindus 
on the samdnodakas, or those connectod by a common libation of 
water, viz. the more distant paternal kindred oxteuding to tho 
fourteenth degree, and on failure of semdnodaukas, Lo bhase tormot 
bandhus or cognates. Tho appellant bolonged to the latler dos- 
Gription of relations, ‘The Court of Sudder Dowanny Adewhat, 
under the above Vyavasthas, boing of opinion, after a careful oxa- 
mination of the objoctions of the appellant, that the right of tha 


respondents was preferable in law, according to the Mithila system, , 


by which the decision of the present caso was guided, passod a Anal 
decree, affirming the decisions of tho Zillah and Provincial Courts, 
and dismissing the appeal, with costs.—Scloct Reports of the 8. D, A. 
Vol, II, p. 11 (New Ed, p, 13.) 

Tho above was, in appeal, affirmod by the Judicial Committeo (of 
the Privy Council), tho abstract of whose judgment is as followa:— 

By the Hind law in force in Mithilé or Tivhoot, tho right of 
succession vests in the descendants in the patornal lino in preference 
to those of the maternal line; and such law continues to rogulate 
the succession of property in a family who havo migrated fom that 


district, but have retained tho religions observances and ceremonies 
of Mithila, 


A suit having been instituted to recover tho eatute of a* Iindé 
Mithalese by the maternal first cousin of tho lag malo propriotor, 
who claimed to be entitled according to th law in force in Nanpees 
Held by the Judicial Committoo {affirming tho judgmont bulow) 
that according to all the authorities, the shusters of Mithila wore 
to govern the suecession, and that by thom the party in posseanion 
being descended i the sixth dogreo in the paternal ling wan to be 


a to the maternal lino: notwithstanding that put of the 
ow Tl, 
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property was locally sitttate in Bongal, and that the Inst proprictor 
was domiciled thero.%—2utohe-pully Dit Jha and othora (sons, 


heirs, and logal ropresentatives of Gunga Dutb Jah, deceased) 
Appellants versus Rajender Narain Rae (son and ropresontative 
of Sreo Narain Rac, decoased) Respondent.—Moore's Tudia Appeals, 
Vol, II, p. 182, . 


The title to land in Purnea, boing in dispute, upon the question, 
whether the Mithila or Nuddea Law was to regulate tho succes- 
sion, the test to be applied is, the form and character of religions 
rites and ceremonies, and tho usages of the family. 

Whore, therefore, a family of Bengali Soodra sutgops, who had 
migrated, at a remote period, from (tho district of Burdwan) tho 
South-west of Bengal, whore the Nuddea law provailad, to the dis- 
trict of Purnea, where the Mithila law was in force, and adopted 
and performed their religious rites and coremonies, according to the 
law of Mithila,—it was hold by the Judicial Committee (of tho 
Privy Council) afftiming tho decree of tho Sudder Court, that tho 
Mithile law, in such case, must govern the right of succession. 
Rant Pudmavati appellant and Doolar Singh and others Res- 
pondents.—Privy Council, Moore’s Tudia Appeals, Vol, IV, p. 259, 


Upon a claim to tho inheritance of a gemindary, situate in 
Midnapore,which had been held in possession, for a long poriod autorior 
to the institution of tho suit, by the family of sut-gop Brahmins, who 
had migrated from Bengal to Midnaupore, hut had retained thoir 
Jaws and performed their religious ceromonies, according to the 
Déya-bhdga and othor authorities in forco in Bengal, it was held by tho 
Judicial Committee (of the Privy Council) affirming the judgment 
of the Sudder Court, that the Déya-bhdga Shdstra must govern 
the descent, and not the Mitaksharé, which piovailed in Midnapore, 





A Yeed of gift of the zemindary to a stranger, by the widow of 
the zemindar, last seized, who died without issue, which gift was 





# In tho above decision, the opinion expressed by Mr, Hainin, 
appealed frot was confirmed by the judioial committee, who, inter alia, anid —** My, 
‘Harrington, who considered the quostion, is of opinion that tho iuto of sucoossion 
ought to be the Mithila lny, according to which the parties havo governed themsolves, 
and he lays it down as a clear proposition of law, that in ease whero tho family migrates 


gton in tho judgmont 


from one territory to nnother, if they preserve thelr anclent icligious cer amotios, 
they else presarve the law of succession. It appoars to their Lordships, that the opinion 
expressed by My, Harrington ia the law to govern thia one."—~2 Moor, I, A. pp, 168, 167, 
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made with confirmation of the Bundhus, tho mothor’s brother's sons, 
the heirs: Held to be valid by the Déya-bhégu Sushira, as against 
a party claiming the succession, according to tho Milékshard, ag 
boing descended in tho seventh romove, in tho malo lino, from tho 
common ancestor—Rant Sreemutty Debia y. Rant Koond-luldm 
Moore’s India Appeals, Vol. IV, p. 292. 


A Ilindé migrating from one province to anothor, and acquiring 
property in the territory whero he settlos, must bo prosumod, until 
the contrary be proved, to carry with him and rotain all his 1oligious 
ceremonies’ and customs,.and consequently his law of succeasion ; 
especially when the family is shown to have brought with it, its own 
priests, who and their descondants afior Lhom continuad Lheir min« 
istrations down to the period of contost.* Nobin Chunder Pardhan 
(Defendant) Appellant v. Junardun Misser (Plaintill ) Respondont.¥ 
High Court, the 80th of Decomber 1862, Suthorland’s Wookly 
Reporter, coutaining Full Bench Rulings, Special number, pago 67. 


Where a family originally migrated from tho Mithilw province 
to the province of Bongal, the presumption is that thoy havo pre- 
gorved the religious rites and customs proscribed by tho Milikshart 
Law, unless the contrary be proved—Koomud Chandor Roy (plain 
tiff) appellant v. Seeta-kant Roy and othors (defendants) rospondonts, 


Ibid. page 75. 

In the Rajah of Coorg’s caso, it was hold that tho stccossion to 
the property of a Ifindé is govorned by tho lawa, which rogulato his 
religious rites, and not by the domicile of himaolf and his family, 
There the Rajah made his will and died in England, his funily 
resided at Benares, The succession was govornod by tho Aléleths 
sharé which is tho prevailing authority in Coorg—Ind, Jur, for 
1862-8, p, 109, II Nort. L. O. p, 474, 


Hind@ law is in the nature of a porsonal usago or oustom, and 
probably migrating families or tribes would rolain thoir own Asn gUH 
the presumption is in favor of the continuance of tho ancient fumily 
custom.—Soorendes Nath Roy v. Iinamony Burmont, Bongal la W 
Reports, vol, I, P, O. p. 26.—S. W. BR, Vol. X, P. U. p. 65, 





* Tho body of this dooisi vhie! vy 4 
Vyavasihe Darpana aud Un) 86. which tho abvve is Uke abutiaut, sn given in the [ 
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Hindd familios are ordinarily governed by tho law of their 
origin, not by that of their domicile, Tho presumption is in favor of 
the law of origin until the adoption of tho law of a new domicile 
is proved. Lukkhes Dobea v. Gunga Gobind Dobey.—- Sutherland’a 
Reports for 1864, p. 56, 


Tho presumption is that all Hindt familios migrating to any 
place rotain their old rites, customs, and laws of succession, until 
the contrary is provod.—Sonatun Missor y. Ruttun Mattab, Suther- 
Jand’s Reports for 1864, page 95, 


Proof of the fact that in matters connected with succession, the 
law of the country of domicile has heen adopted by a» family, ne« 
gatives any presumption arising from tho obsorvanco of anciont 
customs in other matters.—Chunder Sekhar Roy v. Nubeen Soonder 
Roy.—S. W. R. Vol. TI, p. 197. « 


Hindé families are governed ordinarily by the law of their 
origin, and not by their domicile. In the caso of a Mitdhshard 
family residing in Bengal the prosumption would be m favor of its 
being governed by tho Afitdksharé law, until proof wore givon of 
its having adopted the law of its new domicile.—Pirthes Singh. v, 
Musswnmut Shiva Soonderee and the Collector of Bhagulpore on 
behalf of the Court of wards.—S, W. BR, Vol. VITT, p. 261, 


The presumption that » Iind} family omigrating in to Bengal 
fiom the N, W. Provinces, imports ils own custom and law roguy 
lating the succession and tho ceremonies of ITindt law in tho family, 
may be rebutted by showing that except as regards marriage all 
other ceremonies aro performed according to the law of the Bengal 
school and by Bengal priests —Ram Burun Panduhk v. Kamineo 
Soonderee Dassee.—S. W. BR, vol. VI, p, 275, 


Thé Jains me goyerned by the Hindé law of inhoritanos appli« 
cable in that part of the country in which the property is situate 
Lallah Mohabeer Persad and others v. Mussummat Kundun Koons 
par—8, W. RB. vol, VIII, p 116.* See Bhaguén Daa Tujmal y. 
Rajmat alias Hiraldl Lachiman-dds.—Bom, H. C, Reports. yol, X, 
a Gj. p. 241, 





* Seo ante, page 232, and also page 486, 
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OHAPTER V. 
SECTION 1—-ON MAINTENANCE. 





Privy Counor.—Lhe 28th of Marek 1878, 


Ragan Pineoee Sinew (Defondant) 
Versus 
Rant Ras-Koour alias Ranr S1rp-cowar (Plaintif) 


[On appeal from the High Oourt of Judicature 
North-Western Provinces. ] 


‘A Hindu widow is not bound to resido in hor doccased husband's fnantly hows ; and sho 
dooa not forfett hor right ¢o maintonanes out of ker husbani’s eatate by going to ronda 
elsewhere unless sho leaves her husband’a house for the pu pose of unohastity, ov for 
avy other improper pw pdae,—Arroas of mafntenancy may bo nwautod, 


The judgment of their Lordships was doliverod by 

Sir B. Peacock ;—-This was a suit brought by Rani Raj-koooy 
against Rajah Pirthoe Singh to recover arrears of maintovanco, and 
algo to have a decree for future maintenance, Rajah Pirthoe Singh 
was the adopted son of Rajah Petumbor Singh, and tho plaintiif 
wwas tho fourth or youngest of tho four widows loft by the lato Rajah 
The Subordinate Judge gave a decroe in favor of tho plaintift, which 
was appealed to the High Court, who supported that decision and 
increased tho amount of maintenance awarded by it, Wom that 
decision there is an appeal to Hor Majosty in Counoil, which we now 
have to consider, he defence set up by tho adopted son waa that 
the plaintiff had been provided with maintonance so long as sho 
lived with the family of hor deceased husband, bub that sho bad 
quitted his houso for improper purposes. Ilo snys—~* ho defend 
ant provided tho plaintiff with maintenance so long as alo remained 
in ‘Ava’ (that was the family house), according to the family oustioni. 
In 1861, the plaintiff, disregarding her husband's honor, left for 
Kotah with Bholanath, contrary to Uho terms of tho will and the 
family custom, and became an abandoned charactor, This boing ao 
she has lost her right, Evon after this tho defondant, to avoid 
scandal and to oblige her, and relying on hor promiso that sho would 
no more let Bholanath have any access to her, allowed hor lodgings 
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at Durriya-pore, and regularly took care of hor maintenanco. The 
plaintiff’s claim for maintenance prior to the institution of the suit 
is, therefore, illegal, and her claim for interest is also illegal, the 
payment of which was never stipulated. Tho plaintiff has never- 
theless not parted with Bholanath, 4. ¢, she has continued to act 
and hehave contrary to Her promiso, disregarding the honor and 
custom of the family, and has not left off her former bad habits. 
She has, thorefore, no right under the Hindt law to have a main- 
tenance fixed for her for the future,” Now, that defence on the 
part of the defendant has not been proved, and has been very pro- 
perly given up. The plaintiff alleged that some dispute arose be- 
tween her and the elder widow with regard to hor jewels which ghe 
did not make out; and she has not made out any cause for leaving 
the residence of her late husband any more than the defendant has 
made out his defence. The question, therefore, comes to this— 
whether a Hindu widow loses her right to maintenance by reason 
of her leaving her husband’s house, provided she does not leave for 
the purposes of unchastity or for any other improper’purpose, 


Several cases have been cited upon this point, and it will be 
ag well as to rofer in the first instance to a case which was decided 
by the Privy Council, a3 that is ono of tho highest authority, ‘That 
was a suit by Oassi-nath Bysack v. Zurrosoondery Dasseo* which 
was tried in the Supreme Court in Calcutta, in which the Chief 
Tustice, Sir Edward Hyde Hast, gavo judgment. ‘ho question was 
put to the pundits, whether a widow was deprived of her property 
upon the ground of her having left her deceased husband's residence, 
Sir Edward Hyde Hast says:— Upon the last ground of error the 
pundits have uniformly answered that the widow was not bound to 
live with her husband’s relatives. The eighth question put by the 
Court to their pundits was :—If a widow from a just cause cease to 
reside in the family of her husband, does she thereby forfeit her right 
of succession to her deceased husband's estate? A, “If a widow, from 
any other cause but for unchaste purposes, cease to reside in her hus- 
band’s family, and take up her abode in the family of hex parents, 
her right would not be forfeited.” He certainly goes on to say :— 
“Here there was a good cause at the time, namely, the extreme youth 





* 2 Morl, Dig., 198 ; and Morton's Rep, 85, 
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of the wife, and uo protonce was mado of tho prohibited eno.” 
It was alleged that, having loft the rosidonce of her ocenverl huss 
band, and having yefusod to rosido with tho fumily, who did not 
forfeit the property which sho had takan, ‘That caso waa appenled 
to her Majesty in Council, and was decided on tho Q4th Juno 1820, 
The opinion of the Judicial Committee was delivered by Lord 
Gifford. He says :~" With respeot to tho last supposad ground of 
error in this decree which was assigned by tho appellants, namely, 
that it was not ordered by oithor of the decrees that {Lurve-soondery 
Dassee should reside with, or undor tho caro, protection, and 
guardianship, of the appollants, who, as the surviving brothers of 
Bissovath Bysack, wero alone ontilled to have the caro, proteotion, 
and guardianship of his widow, the pundits appenred to bo narni- 
mous in the opinion that a Ilindt widow is nol hound to live with 
her husband's relatives.” ‘Uhat is tho principle laid down, ‘Phan 
says his Lordship :—I will road the auswor lo the aiyhth quostion 
put, which will explain what tho Hindt low is upon tha suljont, 
and in that it appears tho othor pundits who wore callod in agreod, 
or at least they expressed no objection to tho opinion pronounced. 
The question put is thig:—‘If a widow from a just cause ceases to 
reside in the family of her husband, doos sho thoroby forfuit hor right 
of succession to hey decoased husband's estate # ‘Tho anawor is ef 
a widow, from any other cause but unchasto purpoxos, conan to reside 
in her husband’s family and takes up hor abode in the family of lev 
parents, her rights would vot be forfoited.” ‘hon his Lordyhip goon 
on to say :-—" Now, it was not pretonded in this caso that sho had ro~ 
moved from the protection of her husband’s family for unchastlo 
purposes, Sho was only of the age of fourtoon years at Ubo death 
of her husband. His brothers were young mon, aud sho thought 
it more prudent and decorous to rotivo from thoir protection, and 
live with her mother and her family after tho huaband’s death, 
Therefore it appears quite clear from the answais givou by the 
pundits that she did not forfeit tho right of succossion bo hor hia 
band’s estate on account of removing from tho brothor of her late 
husband ; that they had no vight to insist upon her vob withdrawing 
from them in order to put herself undor tho plolection of her 
mother; and, therefore, there apponrs to be no fonndation te that 
extent for the appeal.” Tho reasons given, that sho was only uf 
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the age of fourtoon years at tho death of hor husband, and that 
his brothers wore young men, do not appoar to bo tho reasond upon 
which that decision was founded. It was morely pointed ont, ag 
their Lordships understand the judgmant, for tho purpose of showing 
that the widow was not romoving from her husband's house for 
unchasté or impropor purposes, 

It, therofore, appears that a Tlind@ widow is not bound to 
reside with tho volatives of her husband; that tho relatives of her 
husband have no right to compel hor to live with thom; and that 
she does not forfeit her right lo proporty or maintonanco moroly on 
account of her going and residing with her family, or loaviug her 
husband’s residence from any other cause than unchaslo or improper 
purposes, 

That decision is quite in accordanco with tho vydvasihée which 
are quoted by Shama-churn Sircar in his book called ‘Vyavasthé 
Darpana’? At p. 870, Vyavastht Nos. 199 and 200* are thus 
stated: Should a woman without unchaste purposes quit the 
family-house, and live with hor paronts or othor relations, yet still 
she is entitled to maintenance. ‘Tho widow, however, is not entitled 
to maintonance by residing clsewhoro without a jusb causo, if sho 
was directed by hor husband to be maintained in tho family house.” 
The husband in this cnso loft o will, but ho did not impose any con. 
dition upon either of his widows to rosido in his family-house after 
his death, 

Tt haa been held that the Hind law does not require a Hindd 
widow, for the purpose of maintaining hor raputation, necossarily 
to live with hor husband's relatives. Sho does not injure her repu- 
tation by living with her own mother or har own father, 6 is laid 
down as a rule of law that sho is not bound to live with her hus- 
band’s relatives. The decision of the Privy Cowell was quite in 
accordance with those texts of the Hind law referred to by Shama- 
churn Sirear, 

In the caso of Shiba-sundari Dasi, the widow of Golack-chunder, 
cited in Baboo Shama-churn Sirear’s book ab page $81,* in which 
Sir Lawrence Peel delivered a judgment, it appeared that Shiba« 
sundari Dasi, widow of one Golack-Chunder, who died during his 
father Ram Mohun’s life-time, voluntarily left the family-house 


* OF the 2nd Haition, 
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(“ voluntarily,” thal is Lo say, without’ any cause oxcept hor own 
will and desire), and sued the defondants, who wore tho surviving 
gons and representatives of tho other sons of Ram Molin, for sopi= 
rato maintenance: a verbal referonco had beon mado to three 
respectable ILindés, Kasinath Mullick, Gobinda Chunder Banarjeo, 
and Ram Mohun Neoghi, who awarded Rs, 12 por month ag sufi. 
cient allowanco to hor, sho boing allowod apartments in tho family 
house, and food, Sir Lawrenco Pool said Wo thiuk sho is on- 
titled to a separate maintonance. ‘ho words ‘food and raiment? 
being too vague and ambiguous an expression, wo must rofar it lo 
the Master to inquire and report whethor the amount offered was 
just and proper with roforence to her situation in life.” Thon in 
another case:—Srimati Mandodari Dabi, tho oldest of tho two 
widows of Tilakram Pakrasi, 2 Ilindtt nativo of Bongal, T beliove 
it was not made a question about her having left the (husband's) 
father’s house, but in that cage arroars of maintonanco were awarded 
to her and futuro maintonance secured. 

There was also the caso of Jadu-mani Dasiv, Khotor Mohn 
Sheal* in which Sir Lawrence Pool, having considorod tho whole 
question, laid down tho law in a clear and oxplicit mannor,  livory 
one who is acquaintod with Sir Lawrenco Pool must have the highoxt 
respect for his opinion upon all quostions of this Kind, Io dolivorad 
the judgment of tho Court, JLo said: — Tho question ix, whothor a 
Hindti childless widow, who, some short timo after tho duath of hor 
husband, uncompelled by cruelty or ill usage, lofy tho houso of the 
family of her deceasod husband, to dwell at first in tho house of 
her own father, and subsequently with her aunt, living with her 
own relations, tho rosidonco being in all respects a propor ono, and 
her conduct unimpoached, forfeits hor right of maintonanco ous 
of the property which was that of hor docoased husband in his life. 
time and which had devolved on his heirs.” ‘hore, the question 
was whether tho principle which had beon laid down in tho cao 
cited from tho Privy Counoil, which was applicable to proporty ine 
herited by a widow from her deceasod husbaud, way applivablo to 
a cage of maintenanco, Sir Lawronce Pool, after reforiiug to sume 
conflicting authoritios, said:—" This slate of tho authorities hat 
induced us to examine closely inlo tho law on tho nubjock Wa 
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should not hositate to follow the decisions of tho Sudder in pro- 
ference to {those of our own Court, if thoy appeared Lo us to be ab 
once moro just and more conformable to tho IT inda Jaw, Wo have 
intended to follow tho Privy Council. Tho Privy Council has, on 
the subject of tho right of the Iind& widow to return to the homo 
of her paronts, laid down a broad rule, upon which il is not desirable 
to infringe, That Court says:— Ib was nob pretonded that sho 
had withdrawn hoiself for unchasto purposes, Sho was only four. 
teon at tho death of hor husband, his brothers wore young men; 
and she thought it moro prudent and decorous to rotive from their 
protection and livo with her mother and her family afler tho hus. 
band’s death, therofore it appears quite clear from the answers 
givon by the pundits, that she did nol forfeit the right of succession 
to the husband’s estate on account of removing from the brothers 
of her late husband; that thoy had no right to insist on her not 
withdrawing hersolf from them, in order to put herself under her 
mother’s protection.” ‘Lhe decisions of that Court must of course 
give the law to all Courts hero, The answor of the pundits which 
the Privy Council adopts, is, that ‘if a widow, from any other causo 
but unchasto purposes, coased to roside in her hushand’s family and 
took up hor abode in her parents’ family, hor rights aro not for- 
feited’” ‘hon ho says:—-In tho Privy Council the question was 
whether the Lindt heiress forfeited hor estate, by sclecting without 
impropricty her fathor’s roof for her residence, Bub it is to bo 
observed that tho opinion of the pundits was generally oxprossed 
as to forfeiture of rights, and the Court exprossed in goneral torms 
that Uhe widow had a right under the circumstances to solect that 
residence, and could nol be compelled to reside under the roof of 
her husband’s family. This freedom of choice had respect to causes 
ag applicable to a widow nol an heiress, as to one who inherited ;” 
meaning to say, that the rule which had beon laid down was equally 
applicable to a case of maintenance as it was to the case of propaity 
which the widow had inherited ; that is to say, that she was entitled 
toy freedom of choice, and that unless she left tho residence of 
her deceased husband for unchaste purposes, she could not bo de~ 
puved either of the property which she had inherited from him, 
or be deprived of maintenance which the Hindé law requires the 
heirs of her husband to provide for her, 
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We aro, thoralye, not now dociding the question for the frat 
time. Wo aro not now for tho first timo laying down a rule upon 
this subject, In the caso of Shwrno Moye Dossce v. Copal Lull 
Doss,* the widow sued for maintenance, and ib was hold that she 
was entitled to thet maintenanco nolivithstanding sho lad left the 
rosidence of her deceased husband. ‘Che Cow't avid,—' Tu this enso 
a widow sues for maintenance, The dofendant, who iy her alep- 
gon, objects thal she resides in the houso of her fathor, anil alleges 
that she is, theroforo, not ontilled to maintonance ‘The widow 
alleges that sho left the family home because sho was torlined or 
rendered uncomfortable, but did not prove that allegation, We 
find, however, that it is laid down in the Vyevusthdé Darpanu of 
Shamachurn Sircar, the lewned interpreter of tho lato Supreme 
Court, vol. I, p, 819, s. 160, Uhat ‘should a woman without unchaste 
purposes quit the family house, and live with her paronts or own 
relations, yet still sho is ontilled to maintonanen ;} and ina 16t, 
‘Tho widow, howovor, is not ontitled to maintenance by residing 
elsewhere without a cause, if slo was directod by her husband to bo 
maintained in tho family homo.” Wo think, thovofory, that tha 
widow is entitled to retain the decroa for maintenance which sho 
has obtained, and dismigs the appeal.” 

In this caso their Lordships avo of opinion that thoro was ne 
direction by the husband’s will which rondorod it necossury for tha 
widow to reside in her husband’s honao. ‘Cho enso of a widow ix 
vory different from tho caso of a wife. A, wile of vornsa cannot lenvo 
her husband’s houso when she chooses, and requio him to provide 
maintenance for har elsewhoro ; but tho cao of a widow iy AiNurent, 
All that is required of ho is that sho is not to leave hor lushand's 
house for improper or unchasto purposes, and she is ontilled to 10+ 
tain her maintonanco, unless she is guilty of unchustity, or olber 
disveputablo practices, aftor sho loaves that rosidonca. 

Tha case was triod by a Subordinate Judyo, in tho first ins 
stanco, who was a Hindu, and, thorofore, must bo acquainted with 
the habit, usages, and roligion of Hinds; and ho thonglit that Uie 
widow having loft tho husband's houso, was still entitled to hee 
maintenance, and ho awarded hor tho sum of Ry, 150 a month, with 


a sum of money calculated at that rete for tha yenra duving whieh 
Fas NEHER LES Ale . 


‘1 Marshall's Reports p. 407, 
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she had not been allowed maintenance. ‘Tho case was appealed to 
the High Court, and that Courb thought that, having regard to the 
amount of the husband’s property, the widow was entitled toa 
larger sum; and they awarded her maintenance at iho rate of 
Rs, 200 a month. ‘heir Lordships do not think it nocessary to dis- 
turb that decision, ‘he amount of maintenance, it is stated in the 
Pyavasthé 197 in Shamachurn Sircar’s book, should be fixed with 
reference jo the proprictor’s ostate. Now in this case the deceased 
. husband left property to the extent of two lakhs, or £20,000 a yoar. 
It does not appear to their Lordships to bo excossive, even though 
he left four widows, that cach of those widows should have a main- 
tenance allowance at the rate of ts. 200 a month, equal to £240 
ayear, Looking to the state in which 2 widow is bound to live and 
the religious duties which she is called upon to perform, it doos not 
appear to their Lordships, having reference to the property of the 
deceased husband, thal this widow ought to receive a less sum than 
that which has beon awarded to hor by the High Court, namely, 
Rs, 200 2 month, 

Some question was mado as to the right of the widow to recover 
past arrears, A case was cited from the Madras High Court in 
which arrears wore awarded; in the caso also in which Sir Law. 
rence Pecl gavo that claborate judgment to which I havo referred, 
arrears of maintenance were awarded to tho widow, as well as a 
decree in her favor with rogard to future paymonta. 

Under these circumstances their Lordships aro of opinion that 
the decision of the Ilgh Court is correct, and thoy will therefore 
humbly.recommend Her Majesty that that decree be affirmed, with 
the costs of this appeal. 


Appeal disnvissed,—Bengal Law Reports, Vol, XII, p. 288, 


aCatcurta, 8. D, A—Zhe 24th of March 1824, 
MussuMMAT Busgtoo, (Pauper,) Appellant, 
versus 
: Pnoor Cuunn, Respondent, * 
Whore the widow of « Hindét is exoluded by law from inheriting 
her husband’s property, the Courts aro authorized to fix the amount 
i * Seo 2 Mad, Ii, C, 36, 
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of maintenance recoivable by hor from her husband's heirs, wilh 
reference to the circumstances of the family. 

Thia was a case brought in the Patna Courl of*Appeal hy Lhe 
Appellant, formorly plaintiff (after having established hor pruperiam), 
for the sum of 1,46,075 Rupoos in yoady monoy, jowola and other 
property, on the 4th of Novombor 1815, againal tho Respondent, 
formerly defendant, It was sot forth in tho plaint, thal tha husband 
of the plaintiff (Durgahoo Naik) and the defendant, his brothor, 
after the decease of their cldor brother Nomeo Naik and Ruggoo 
Naik their father, carried on jointly a Urado in various commoaditics. 
That by virtue of the decd of partition tho sum dlaimed is duo ta 
the plaintiff as her husband's share of tho properly. 

On the 15th of February 1819, tho caso camo before tho Acting 
Judge of the'Patna Court, and tho claim was dismissod on tho follow 
ing grounds, hat tho plaintiff, although timo and opportunity had 
been allowed her, had not filed the deed of partition montioned in 
her plaint, that in a former suit instiluted by hor slo had not mon. 
tioned that deed, which might thorofore fairly ho prosumed nol to have 
been in existence; that the claim of tho plaintiff was therefore nat 
established, and that sho was only entitled to recoive a aum guiliciont 
for her maintenance, Che defendant was directod to pay her for 
that purpose in future tho sum of twouly Rupees por mensom fom 
the lst February 1819 ; and in consideration of all tho cirennstances 
of the case the parties wero mado to pay Lhoir own costa rerpoctively, 


The plaintiff appealed i forme pauperie from this daaisiun to 
the Court of Sudder Dewanny Adawlut, Ou tho 28th of Suplombar 
1820, the case Was brought forward boforo tho Sonior Judgo (Six 
BE, Colebrooko and the fourth Judgo 8, ‘I, Goad) of that Court, After 
reading the papers it was thought necessary to inslilule a moro minnto 
investigation into the truth, or otherwiso, of tho statement mado hy 
the appellant in the petition sobling forth tho grounds of Appeal, OH» 
pecially as to the validity or othorwiso of tho dood of partition filed 
by her. An ordor was thorofore passed that a copy of the potition 
of the appellant, sotting forth tho grounds of appeal and the origi. 
nal deed of partition filed on iho Slat July 1820, should bo rent, 
togethor with tho othor papers of the cause, to tho dtulgos of the 
Patna Provincial Court, 














598 PRECEDENTS OF [ Boox mu, 


On a final return boing made by tho Provincial Court on the 
8rd of March 1828, the caso was brought to a hearing bofore the 
then Chief and Fourth Judgos (W. Loycester and W. Dorin), At 
ter the case had been gone through, an ordor was sent to tho 
pundits of the Court to deliver within one woolk an answer to the 
following questions If a Hindt inhabitant of Zillah Tirhoot, who 
caixied on trado jointly and lived togothor with his brother, died 
leaving a wife but no childron, and if the wife be heh to nono of 
the joint properties, movablo 02 immovable, is sho ontitlod to receive 
asum sufficient for her mainienanco; if sho is ontitled to receive it, 
whether the amount of it is to be sottled by judicial authority or 
jn what manner, and what ought to be the iule in such cases as 
prescribed by the Tindt law? 

The xeply of the pundits was to the following ¢ffoct:—“If o 
Hind4G, inhabitant of Tirhoot, who lived and carried on trade with 
his brother, die, leaving a wifo, but no childron, and if bis wife does 
not acquire by inheritance his property, movable or immovable, she 
is entitled to receive a sum sufficient for hor maintenance, because 
the wives of those who dio without a division having taken place 
of the property, which thoy may havo possessed jointly with others, 
are by the Iind’ law eolitled to rocoive a maintenance, and the 
heirs of the deceased aro in tho first instance to decide upon the 
sum they shall give for that purpose; but if ib should appear that 
they neglect lo assign a reasonablo maintcnance, the Judge is at 
liberty to award a cortain sum sufficiont for that purposo, with re~ 
foronce to tho usage of tho family and their circumstances in life,” 
and to cause it to be paid hor from tho property of the deceased, 
It appeared fo the sitting Judges that the validity of the dood of 
partition was not proved fiom the further evidence, nor the amount 
of the property established as sot forth by tho appollant; aud that 
there wag no reason for setting aside tho judgment of the Provincial 
Court of the 15th of Fobruary 1819. A final decision was there- 
fore passed affirming that judgment, and dismissing the appeal of 
* the appellant, providing, however, that the respondent should pay 
to a the sum of 20 rupees per mensem, as awarded by the Pro- 
vinelal Court for her maintenance. The cosls of the Court were 
made payable by the appellant, as well as the sum paid by the res- 
pondont as costs in the Provincial Court, to bo levied from any pro- 
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porty which tho appellant might be proved Lo possess over ail ahove 
the sum of 20 rupeos per mensem assigned hor hy the Court for her 
maintenance.—-Sel. 8, D, A. Rep, Vol. LLL, p. 283 (New Ud, p. 298.) 


A Hind& widow’s maintenance is a chago” upon the funily 
estate in whoscsoover hands tho oslato may full-A/ussemmeat 
Khukvoo Misrain vy. Jhoomuk Lull Dosw—8, W. BR. Vole XY, 
page 268. 

The heir who takes and becomes possessed af the oxtate of tho 
deceased must be held to continuo to be primarily responsible both in 
person and proporty, for the maintenance of the widow, oven though 
he should have fraudulently transforrod that estate, or otherwise 
have improperly wasted if, and tho widow is bound to look to tho 
heix for her maintenance and to claim it from him primmily rather 
than from the estate transferred or wasted, which may novartheloss 
be in the last resort answerable to her claim. —Jium Churn Cewaree 
v. Mussummat Jusoda Koonwer—Agra IL. C. Rop, Vol. UW, we 
page 134, A 

The widow of an undivided Tlindk who leaves a co-parcenor 
him surviving, has, like the widow of a divided Ilind( whe leaves 
male issue, merely a right to maintonance, whoro, therefore, a 
widow sued for a Pulatyaputiw as heir to the surviving brother of 
her husband: Zeld, that tho suil must bo dismissal, Jel 
damuthe Viramant y, Apper Raw and others.—Mad, IL. GC, Rep. 
Vol. II, page 117. 


Whore maintonanco of a Lindt widow was nob mado by het 
deceased husband dependent upon hor living with hia funily, sho 
is entitled to it, notwithstanding sho leave tho honso of his funily 
and go to that of hor father.—Surun-moyee Dussee v. Capub Lull 
Dass.—Marshall’s Reports, page 407, 4 


+ A Hindé widow’s right to maintenance does not cen on her 
leaving her husband's house—Sres-ram, Bhullaokurjea v. DPruddo- 
mookhee Debea.—S. W. R. Vol. 1X, p. 152, 


The High Court remanded the caso for the defermination ol 
issues regarding tho circumstances of a widow who claimed muin« 
tenance from her husbaud’s father, 
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Semble,—Sopavation from her husband’s family does not doprive 
a [ind widow of her right to claim maintenance from thom, if 
she happens to be in neody citeumstancos—Chundra-bhdga Bai v. 
Kashi-ndth Vithgl—Bom, Il. 0. Rep. Vol. TI, p. 822. 


A Hind&é widow, who for no improper’ purpose loaves her hus. 
band’s family, does not thoroby forfeit hor right to maintenance. — 
Ahollya-bas Debea v. Lukkhimunee Debea—S. W. KR. Vol. VI, 
page 87, 


Under the Hindi law, mere unkindness shot of eruolty would 
not be sufficiont justification for a wifo in leaving he. husband's 
house. 

Reference being had to the first Codo of Criminal Procedure 
(XXV of 1861) and to tho oxisting Code X of 1872, Section 586, 
unless a husband refuses to maintain his wifo in his house, and 
has been guilty of acts of eryelty, which would justify her in leaving 
his protection, she is not ontitled tq maintenance while living 
apait from her husband.—Sita-nath Mookenjec v. Srimutty oima- 
butty Debea,—S, W. R. Vol. XXIV, p. 877. 


Where a Tlindt wife had loft her husband’s house, and carried 
on an indepondent calling, and the husband did not object to the 
calling or give her notico to return, Meld that as she was dosivous 
of returning, and tho husband doclinod to maintain hor, sho was 
entitled to maintenance,—Nity Laha v. Soondery Dassee—8, W. 
RB, Vol. 1X, p, 476. 


Carcurta, H, C-—Zhe 20th January 1876. 


Present: 


The Hon'ble I’, A, Glover, and Romesn Counper 
e Murter, Judges, 
“Special Appeal from a decision passed by the Judge of Outtack, * 
Banoo Goruck Cuunper Boss (Defendant) Appollant, 

ne VETEUS 

. Raven Ont Daven (Plaintiff) Respondent, 


Under the Tlindt nw, propa ty purchased from the heir with notice that a widow is 
entitled to be maimtamed ont of at, continues while in tho hands of the purchases 
to he charged with that maintenance, 


A ~ wo. oe tees 
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Before following properties from which she is entitled to obtain hor matatonanaa in 
the hands of the putchasm, @ Iindé widow ia not bound iu all cases ta attompt 


to recover her maintenance from the hoivat-law. 


tor 


Miter, J—<Wo do not think it necossary to call upon the olhor 
sido in this caso. ‘Thiee points have beon raised in Spocial Appeal 

First,—'That the claim of maintonance shoukl nob have boon 
held as a charge upon the ostate in the hands of tho defendant, 

Second.—'Chab the plaintiff should nob havo boon allowed 
to recover a decide against the dofendant without first having r0- 
course to a sult against the heir. 

Third.—That tho dobts on account of which tho family 
property was sold and purchased by the dofondant, boing dobis 
which were binding upon the family, the plaintiff hay no right to 
charge her maintenance upon that property in tho hands of the 
purchaser 

As regards the first quostion, it is not necossary fur us to docile 
whether in all cases under the Lindt Law, maintonanco is to bo 
deemed as a charge upon property in the possession of a subsaqnont 
assignes from the heir, [6 has boon sottled by moro than ono doci- 
sion of this Court, thal where a purchaser purchases proporty from 
the heir with notice that a Iind& widow is ontitlod to bo maintnin« 
ed out of it, the proporty in the hands of the purchaser continues to 
be*charged with that maintenance, In this caso both Courts have 
found the fact that the defendant, bofora he puichayod the proparty, 
did receive such notice. That boing so, wo think that the lower 
Courts are right in making the property in tho hands of tho dofous 
dant liable for maintenance of tho plaintiff. 

As regards the second question that has boon argued bofora uy, 
it seems to mo that ibis nob a correct proposition of Ilind& Law 
to say, that in all cases, a Iindt widow is not ontitled to follow pro- 
perties from which she is ontitled to obtain he mitintouancy in the 
hands of the purchaser, unless sho at first attompls to recover hor 
maintenance from tho heir-at-law. It may bo that in cortain casos 
where the defenca is that sufficient property is still in tho haul of 
the heit-at-law from which the maintouanco can bo recovored, tho 
porson entitled to maintonanco might nob bo allowed to revover it 
fom the purchasor of a small portion of the family propat y without 
fiist attempting to recovor it from tho proparties in the poasusuion of 

Vou, IL, “w 
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the heir-at-law. But in this case there was no such dofonce, and, 
in either of the Courts below, the objection in this form was not 
yaiged. And wo do not think that wo ought to allow it to be raised 
here for the first timo in special appeal. 

Tho samo remarks will apply to tho third ground of special 
appeal which has beon argued before us; that was nover raised in 
either of the Courts below; and we do not think that wo ought 
to allow it to be raisod for the first timo in special appeal. 

Upon these grounds wo think that the special appeal ought to 
be dismissed with costs, 


Glover, J—I concur.—S. W. BR, Vol. XXV, p. 100, 


A. Hind& widow's claim to maintenance upon an estate does 
not necossmily render tho sale of tho proporty, subversive of her 
right; for even if there bo no other property out of which that 
maintenance can he derived, there is nothing to provent her from 
suing to establish her right to make hor maintenance a charge 
upon the property sold.—Anund-moyee Goopta v. Gopal-chunder 
Banerjea—S. W. BR. for 1864, p. 810. 


Held that the Iind@ widow’s right to maintenance being a 
charge on tho property forming her deceased husband’s ostate, re- 
mains claimable out of tho proporty, notwithstanding its alionation 
by the heirs, unless sho bargains to forego it,—LTeera Lal! y. Awa 
sumunat Kousilluh.—Agya IL C, Rep, Vol. 1, p. 42. 


CALCUTTA I. 0.—Dhe 14th of December 1866, 


“ Prosent : 
The Hon'ble H. V. Bayley and Shumblioo-nath Pundit, Judges. 


Buvawan-cxunpEr Bosu and othors (Defondants) Appellants, 
versus 
Binpoo Basuinep Dassen (Plaintiff) Rospondent. 


* 


A Smell Cause Court has jurisdiction only as regaids mreara of fixed maintenance, but 
not to determine the right to receive it, 
On what principle maintenance for a Hindt widow should bo awardod, 
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‘MAINTENANCE. 
e 
Shumbhoo-nath Pundit, J.—On tho caso coming up for trial, the 
tespondent took objection regarding jurisdiction, but wo hold that 
the Small Cause Court could havo jurisdiction only as rogeuds arrears 
of fixed maintonance, and nob for dotermination of tho right to re- 
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ceive it. 
We have great dowbls regarding the legal liability of Une spacial 


appellant, tho brother of the docensed husband of tho plaintilt, 
to support her, At least ho may be liablo to maintain her iu onso 
of his having oblainod from his fathor any property yiolding him 
an income. In that case also, tho amount of tho muaintonaneo can 
be fixed with reference to the amount of this income, and not 
solely on the necessities of the plaintif{ It is also to be kopt in 
mind that, in case of the income of tho spacial appollant from an+ 
cestral property, or in case of his personal liability, his personal 
property being small, the Lower Appollato Const will have to con- 
sider that the special appellant may find it more convoniunl to main« 
tain the plaintiff in his house than if sho wero to live separate. 
The reasons given by the Lower Appollate Court lo decroo two 
annas per day appearing indorrect, inasmuch 24 they aro nob in 
accordance with the above principle, we remand tho case to the 
Lower Appollate Court to rotry tho whole caso, with rofurenge to 
the above remarks, and to fix an amount suitable to tho income of 
the special appellant.—S, W. R. Vol. V1, p. 286, 


It is not necessary that a TWindt widow should be mmintainad 
in the same state in which hor husband would maintaiy hor—Jt% lege 
persaud Singh v. Koopoor Konwaree—S. W. RB, Vol. IV, pe 65 


The question of the adoquacy of maintenance granted to 
widows and dgughters depend on each oase on ils own peouliar 
circumstances, Lino-bundhoo Ohowdry v, Rujmohinee Chowdry ~- 
8. W. RB. Vol. SV, ¢, x, p. 78, 
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* 
Cazcurra, I, C— Zhe 8th af September 1875, 


Present: - 
The Hon'lo W. Markby, /udyo. te 


Nozo Gorat Roy (Dofondant) Appellant, 
VCTEUS 
Sreemurvy Amur Morgu Dassun, (Plaintiff,) Respondent, 


A Givil Court has powor to fix the yalo of maintonance payablo by a husband to hiv 
wife, whore sho, for lawful oauso, is residing apart flom him, and to mako an ordor 
that maintenance ab that rate shall be paid in futuro, subject to ba got asido or modi 
flod according to ou cumstances, 


I -think that the plaint did ask that the maintonance to be paid 
to the wife should bo fixed not only for the poriod which had already 
elapsed, but for Lhe future, 

T alsesthink that tho Civil Court has powor to fix tho rate of 
maintenance payablo by tho husband to his wife in casos where 
sho, for lawful cause, is residing apart from him, and also power ta 
make an order that maintenanco aw that rate should be paid in 
future. 

But I think it equally cloay that, that order mush bo subject 
to any modification which futuro circunislancos may vendor neces» 
sary, and that, under somo circumstances, tho maintenance might 
be withdrawn altogother, I am rather disposed to think that that 
iz so without ny spocial divections containod in tho ordor, I am 
inclined to think that if ib could bo shown that tho wifo had been 


° wy _ Guilty of such misconduct as would disentitle hor to maintenance, 


or that, under the changod condition of circumstances, she could be 
called upon to retwn to her husband’s house, or that the rate of 
““pllowance should bo changed, the Comt would have power in all 
Buch similar cases oilhor to sot aside ov to modify tho order as cix- 
cumstances might require. 

* The deoree will thorefore be modified in gccordance with this 
, Yow—S. W. RB. Vol. XXIV, p, 428, 


A woman divorced for adultery who had continued in adultory 
during her husband’s life, and in unchastity after his doath, is not 
antitled to maintenance out of the property of hor deceased husband 
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according t#Hindé law,—Mutlemmal v, Kamakshee Anonal-~Mad, 
H. ©. RB, Vol. I, p. 887. 
A Iindé adultress living apart fiom her husband oan nob roe , 


cover maintenance from him go long as tho adullory is uncondonode 
Tlaia Shavates vy. Tata Nérdyon Nambudivi.—Mad. We O Re 


Vol. I, ac. p. 872, 

A daughter living apart from hor fathor for no sufliciont enuso 
cannot sue him for maintenance, late Shavatrt und mnrothor versua 
Llata Névdyan Nambudivt.—Mad, I, C. BR. Vol, 1, p, 872. 


~ According to Hindd law a son’s widow is ontitled Lo maintenance 
so long as sho leads a chasto lifo, whethor she clocts to livo wilh hor 
father-in-law or with hor own rolations.—Khoodee-monce Debeu v. 
Larva Ohand Chukerbutty—S. W. RB. Vol, I, p. 184. 


A Hindt father and son lived joint in food and worship, but 
separate in ostate——Held that tho widow of the son has no logal 
claim upon the father for maintonance.—Rujjo-moncy ve Shid 
Chunden Mutlich,—Hydo’s Rop. Vol. U1, p, 103, o 


On a division of an estato, tho Iindu law rocognizes tho right of 
a grand-mother to maintenanao, but nob hor title to any sharo of 
the eslate,**—Puddo-noolkes Dussee y. Ruce-monce Dussca—S, We 
R, Vol, XI, p. 409. : 


A. Hindft died leaving a widow and an adoptod son, who con 
tinued after his death, to reside in the samo dwelling-hougo in whioh 
they had resided with the deceasod during his life-time, and which 
formed a portion of ‘his estate, Tho son being an infant, tho widow 
had the management of the houso, and let o portion of ib to tenants 
at a monthly rent. Subsequently tho son sold tho houso, as his 
ptoperty by inhoritance, to a strangor, who gaye tho widow and 
tenant a week's notice to quit-—IZeld that tho son, avon if ho tut 
attained his majority, could not evict the widow, or authorixo tho 
purchaser to do go, without providing somo othor suilablo dwelling 
for her; nor in any case coukl the tonautbo tuned out without a 
month’s hotice, 


* Beo, honovor, Patition, 
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Tt sooms that the text of KAryAyana (2 Colobroolfe’s Digest, 
p. 188) is a restriction, and nol a moral precept only; that the heir 
of the deceased has not such o rightvin tho dwelling of tho family, 
that ho can at oucs, of his pleasure, turn out the females of the 
family, or sell it, and give the purchaser a right to turn them out— 
_Mongula Debee v, Deeno-nauth Bose. —B, L, BR. Vol. IV, p, 72; and 
8, W. B. Vol. XII, p. 35. 


A.son, whether adopted or begotten, can claim maintenance of 
his father until put into possession of his share of tho ancestral pro- 
perty.—-Agyavu Muppanur v, Niladateht dmmal and othors,—Mad. 

HG, Rep. Vol. I, p. 45. 


According to the Hind& or Jain law, a father is not bound to 
maintain his grown-up sou.—Prem Chand Peparah v. ulus Chand 
Peparah.—B, L. RB. Vol. TV, ap. p. 28; aud S. W. R. vol. 12, 0, 1 
page 494, 


. The illegitimate son of a Slifdra by a concubine not boing a 
slave, is entitled to maintenance according to Tind@ law, —Aluthu- 
swamy Juguvire Yettupa Naikar v. Venkatta Subha Yottia.—Mad, 
H, O, Rep. Vol. II, p. 298, 


Held that the appellant had failed to establish the allegod marri- 
age of his father with his mother, and that consequently his claim as 
a legitimate son of tho late Rajah of Ramnuggur could not be sua- 
tained; that ho was not entitled to inhoritanco as tho illegitimate 
son of tho Rajah, because his fathor, who was a Rajpoot, was a 
Khattri, ov ono of tho three regenerate or twice born races whose 
illegitimate sons could not inheril; but thathe was entitled to main- 
tenance oubsof his father’s estato.—Chuuturya Run Murdun Syn 

~¥, Sahib Purthad Syn.—B, L. RB. Vol. IV, P. O., 182; and & W. R. 
. Vol. X11, p, 685, 


Tn,a suit for maintenance brought by an illegitimate son of a 
Hindt Zemindar deccoased,—Held that it was established that the 
plaintiff wis the natural son of such zemindar, and recognized by 
him as such, it not having been essential to the plaintiff's title to 
maintenance that he should be shown to have been born in the 
hoube of his father, or of a concubine possessing » peculiar status 
therein, Case remanded for the Courts in India to try whother such 


i 
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maintenance can be a charge upon an imparlible zomindary, or, if 
not, out of what property or fund, if any, tho son waa ontitlud to bo 
paid.—Muthu-swamy Jagivira Yettappa Nuikon v. Venoute-awwa 
Pettappa, 2 B. L. Ro. P. O., 15.—S, W. BR. Vol, I, p. G84, 


Plaintiff sued his older brother for maintonanco, enlenlated at 
Rs, 800 per month. ‘Ihe first Court gavo a dvcreo for Ra, 50 por 
month, which was reversed on apponl by tho Judga, on tho ground 
that he could recover no smaller amount than that claimed in his 
plaint, Held, in special appeal, that plaintiff had aright lo a fiud- 
ing by the Judge as to what amount and what kind of maintonange 
he was entitled to receive from defendant.—Neeladrea Singh vy. a= 
jah Rughoo-nath Singh.—8, W. RB. Vol. XV, ov. p. 411, 


No rule of Hindt law precludes tho recovery of anions of 
maintenance, The only bar to tho enforcement of a purely legnl 
right is the lapse of the time required by tha law of limitution to 
bar the remedy.—Venkopadhyaya v. Kavarit Tengustu—Mad, Tf 


C, Rep. Vol. If, p. 36. 


A right to maintenance beqtcathod to a porson is not affactod 
by private arrangement enterod into by tho membors of the teatalor's 
family, who are liable to pay the maintenanco as a charge on tho 
testator’s ostate. : 


A. plaintiff, howovor, who has resided, and been supported by 
tho family for twelve yoars aftor tho tostator’s doath without claim- 
ing the maiutenance bequeathed to hor, is prosumed to have waived 
her righti—Ram Lall Mookenjea v. Mussummat Cara Soondory 
Dabea,—8. W. RB, for 1864, p. 8. 


by 


A Hindt widow cannot alionato for any purposo proparty one 
trusted to her solely that from its profits sho may maigtain hors 
solfi—Seith Gobind Dasa y. Ranchora—N, W. BR, Vol, I TT, p. 32h, 


A Hindi widow's right lo maintonance out of Jands whivh he- 
longed to her husband and have dovolvod on hor son, iy a purely 
personal right, which caunot be sold in oxocution of a deerue ar 
otherwise transforred.—Bhyrub Chundor Ghow v. Nubo Chanter 
Guho—S, WR. Vol. V, p. 112, 
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There is no rulo of Hindd law which recognizes authority in a 
widow ontitled only to maintenance to make contracts for necessary 
supplies binding upon tho heir in possossion of the family property 
and liable to maintain hor—Rama-swamy dAtiyan vi Minakshi 
Amn mal and another,—Mad, II, 0, Rep, Vol. II, p. 409, 


A Tlindt widow who had been supported by hor father-in- 
law, aftor his death sued his oldest son for maintonanco and obtained 
adeorce for Rs. 150, notwithstanding the dofondant’s objection that, 
being one of three brothers who inherited their fathor’s ostate, he 
was notsolely liablo for the maintenance claimed. 


Held that as this was a Small Cause Court suit, the appoal did 
not lie, ‘Lhe maintenance of a widow is by Hindd law a chargo upon 
the whole estate and thorefore upon every part thereof, The dofend- 
ant might have the question raised by him decided by suing his 
brothers for contribution —Rama-ohandra Dikshit v, Savitri-bai—- 
Bom. H. C. Rep. Vol. IV, a. aj. p. 78, 


The fact of A having been Jong supported by B, or of his 
having been purchased aither ash slavo or as a chela will nol entitle 
“* him to claim perpotual maintenance for himself and his heirs. Es- 
pecially where A does not show that he has been deprived of ordi- 
nary means of livoliood which ho might otherwiso have comman- 
ded.— Narain Dass vy, Moharajah Mahtab Chund Bahadoon,—S. W. 


»  & Vol. VIL, p, 197. 


. Admitted legal opinions, 
An expelled wifo ia not ontitled to domand a shoo of hor husband's property, 


" » Q. A porson had two wives, who quarrolled with each othor, 
and tho husband turned away his senior wifo from his family houso. 
In this cage, is the first wife, during tho husband’s life, ontitled to a 
share of his property? If so, to what proportion ? 

R. Under tho circumstances stated, the wifo is not entitled 
to demand a share of her husband's property, 
~ Manu has declared, that a mother and a father, in their old 
age, © virtuous wife, and an infant son, must be maintained, even 
thoygh doing » hundyed times that which ought not to bo done, 
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: According to the proceding authoritios, tho oldest wifo is entitled 
‘ only to a sum sufficient for Lho necessary oxponsas altondant ow hor 
, food and vaiment, oven though expollod from her husband’s horse. 
1t ig the general rulo, that a wife must bo maintained by har 
husband. 
Zillah Sarun, July 10th, 1812.—Maen. TT. T. Vol. I, Chap. If, 
Case 3. 


Thora is no provision for atimony in tho Hindt law, bub only for maintenanes. 


> 


Q. A widow was in possession of somo proporty, which had 
+ devolved on her at tho death of hor husband. ho widow of hor 
son (who died before his father) sttos her for alimony to a specilic 
amount; and on referring tho caso bo a prndéé, Lho following yu. 
vasthé was given: that “if a widow liva in tho house of hor mothers 
in-law, the latter should afford her food aud vaiments but that wo 
rules as to a specific portion on account of alimony had boon laid 
down in tho law, and that this should bo dotermined by extont of 
means.” Is it then necessary, supposing that a disagroomont should 
subsish between the mother aud daughter-in-law, that tho latter 
should live with the formor? If thoro should bo any oslablishad 
rule making it incumbent to givo,alimony to tho family of the person 
“in possession of Lhe estate, and tho porson in possession should not 
give alimony in proportion to the extent of the moans, in aualt case, 
is it competent to any authority to fix tho amount to bo given ? 


BR, While the fathor and other relations of her hushand axist, 
the residence of a widow in thoiv houso is declared to bo obligutory 
on her; and the law does not contemplate any caso of opposition to 
this rule, as in the following toxt. 


The father-in-law and tho rest aro bound to maintain a vjrtuous 
and childless widow; but thera is no provision fora caso in whieh 
alimony* may be sued for, nob having been givon in proportion to 
the means: “Let them (tho brothers) allow a maintonanen to his 
(brother’s) women for life.’~Paina Cowt of Appeal February 
26th, 1870.—Maon, H, L. Vol. IT, Chap. (7, Case 4. 


* This word, according to 148 rendering in Moglish law, isnot exautty: applic ably ¢ bit 
thore does not appem to bo any other bottor multud ta express tlie semi ta el Che acid, 
Though the Hind tw does nob recognize alimony, yob Uv mmuunt ot maintenaies 14 
apeoiliod with sufficient precision. 


Vor, If, 7 
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An unchaste widow is not ontitled to maintenance from her huas 
band’s brothers, even though sho may have resigned her right to hig 
propetty in their favor, in consideration of such maintenance 
Maen. II. L, Vol. II, Chap. ii, Caso 6, 

Sons aro bound to maintain thoir aged paronts.—~Maen, TL, L, 
Vol, II, Chap. ii, Caso 6. 


According to the law ng cmrent in Benatos, the widow of a nophow is ontitlod to maine 
tenance only fiom his uncles witl whom ho was in pa tnorship, 


Q. Amerchant died, leaving threo sons, who succeeded jointly 
to the property of their father, and continued to carry on his mer- 
chantile concorns, The eldest of those brothers also died, and was 
succeeded by a son, who romained ag a partner in the business with 
his uncles, and ho died childless, Jeaving a widow. Under those 
circumstances, is the widow cntitled to a share of the proporty held 
in coparcenary by her husband and his wnclos, or merely td subsis- 
tonce ; and if the former, is sho ontitled to her husband's share, or 
Tess than that ? 

RR, Supposing the merchant to have died leaving thted sons, 
and they to have carriod on in coparconary bis comumorcial concerns, 
and the elder of them to have died leaving a son, who also diod 
leaving a widow, whilo the properly was undivided ; in this case, the 
widow has no title to her husband’s share, but sho is entitled to her 
mainténance, a9 declared by a text: “‘l'o tho childless wives of 
brothois and of song, strictly observing the conduct preseitbed, their 
spiritual pavent must allot mere food and old garments which are not 
tattered. -—~Patna Court of Appeal, May 8th, 18F1,—Mussummat 
Chourasee, pauper, v. Kurmoo Bhulcet and another—Marcn. O. Lh 
Vol, II, Chap, IT, Case 7, 

A widow whose husband diod bofore Ins father has a legal clainy 
to maintenance only,—Macn, 1, I, Vol. II, Chap. ti, Caso 8 


A woman cannot inherit immediately from her step-son, but she 
js entitled to maintenance from his heiv.—Macn. H, Ii Vol, II, 


Chap ii, Case 9, 


A non, on suceoeding to his father’s ostate, miat maintain hig stop-mother and her 
diughtors; 


atntentnchareebinestbetitnnae 
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Q. A person died, leaving two sons by ono wifo (who died 
pofore him), and a widow and her two daughtors, and subsequently 
to his death one of the sons died. ‘hore ue now surviving a son 
of his firgt wife, and a widow and her two daughtors ; and supposing 
tho widow to have received no portion of the property from hor 
step-son, in this case, is she entitled to any share of tho ostalo ; 
and if so, what is the extont of hor right? 


R. The widow is only cntitled to a proper maintenance from 
hey-step-spn, and if her two daughters have not beon disposed of 
in marriage, they will also have some share of thoir father’s woul 
to defray their nuptial expenses. Should they, aftar marriage, bo 
in want of maintenance, in consequenco of their husbands’ inability 
to support thom, they must be provided with food and raiment by 
their half-other, This is conformable to tho Déya-bhdgw and 
other authorities. Zillah 24-Pergunnahs, 24h January 1818.— 
Maen. H. L. Vol. If, Chap. ii, Cage 10. 


The widow of a separatéd brother is not entitled to maintenance 
from her late -husband’s family—Maon, Lf, I. Vol. Tl, Chap. iis 
Case 11, 


Tho illegitimate son of p porson belonging to ono of tho rogonoiato tulbos IH ontilted 
to maiutenanco only, 


Q. A Rajpoot died, leaving a widow and a concublue of tho 
Alger tribe, by whom he had four sons; and on his denth, his widow 
performed all the exequial ceromonies necessary on tho occasion, 
In this case, are the sons and thoir mothor antilled to any portion 
of the property left by the dogoased owner ; and if so, lo what plo» 
Portion is each of the survivors entitled ? 

7. 

&. Under the cirowmstances stated, tho entire property lott 
-by the deceased, excepting such orngmants and clothes as wore woun 
iby the goncubine and her gong, will dovolvo on tho widow, ‘he 
concubine and her gons have no right to shavo such pioporty, but 
they are entitled to maintenance, ‘his opinion is conformable to 


Menu, the Mitukshard, Vi iva 
» Viedda Ratnilcura, Vindda Chintdmani 
and other authorities, pens 
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Authorities, 


The toxt of Vrihaspaté, citod in the Viudde Raindkara and 
other authorities -— Tho virtuous and obedient gon born of a sudrw 
yvoman unto a man who loaves no legitimate offspring, shall take a 
provision Jor his maintenance, and the kinsmon shall inhorit the 
vemainder of the estate.” 


“This relates to the son of 8 woman, not lawfully married.” 
The Vindda Ratndhara and Vivdda Chintémani. 


“ Tiven a son begotten by a sudra on a female slave, may take a 
share by the father’s choice.” “From tho montion of a sudra 
in this place, it follows that the son begotten by a man of a yregene- 
rato tribe on a female slave, does not oblain a share even by the 
father’s choice, nor tho whole ostato aftor his domiso, But, if ho 
be dovile, he receives a simple maintenanoe,”—Mitddshard, 


Goutama :—* A son by a sudra woman, born unto a man who 
leaves uo legitimate offspring, shall, if ho bo strictly obediont like 
a pupil, receive a provision for his maintenanco.” 


‘Che son begotten on a swdra woman not lawfully married, by 
a man belonging to ono of the threo first classas, who loaves no son 
by a woman of a twico-born class, shall reccive a provision for his 
maintenance, that is, some trifle, as a stock whoreon ho may carn 
a livelihood by agriculture or the like.—ho Vivdda Ratndkara, 

Ailluh Bhaugulpore, lik July 1824.—Maon. H, L. Vol. I, 
Chap, ii, Case 12, 

‘Tho atlo by 8 widow of tor husband's landod propaty fa valid, if neoossary for hor 
mainfenance, 

Q. There wore three uterine brothers, who held their patri- 
monial lands in joint tenancy. ‘Iwo of the brothers died, cack 
leaving a widow, and tho other brother still survives, The estate 
is jointly possessed by these individuals, The widows, being much 
distressed for the meaus of maintenance, sold a part of their hus- 
bands’ shares of the joint landed ostate, without the consent of 
their husbands’ brother; and appropriated the purchase money to 
their own use, In this case, is the snlo good and valid ? 


“R. Tho text of Vrikaspati cited in the Ddya-bhdga :—« Lot 
the wife of a deceased man, who left no malo issuo, take his share, 
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notwithstanding kinsmen, a fathor, a mothor, or ulorine brothron be 
present.” 

«Therefore, the widow of a parson dying without malo isso 
takes his entire heritage, oven though his falhor and brothar bo 
living, because she confors benefit on her deceasod husband by pro- 
serving her life with the enjoyment of his wealth, and by offoring 
oblations to his manes: and if she, having bocome indigonl, defile 
her chastity, then hell becomes hor husband’s portion. Under theso 
circumstances, the preservation of her chastity and lifo is absolutely 
necessary. If, with tho produco of their husbands’ estate, thoir 
maintenance cannot be supplied, they (tho widows) for tho*purposo 
of acquiring the means of subsistenco, may mortgage, or sell a por- 
tion of their husbands’ landed estate, and tho salo in such caso is 
legal and valid. 


27th August 1808.—Dowlut Singh, v. Bukhtawur Singh 
Maen, H. L, Vol. IJ, Chap. xi, Caso 12. 





614 PRECEDENTS OF | Boox 11, 
SBOLION 11. 


ON PAYMENT OF DUEBTH. 





Caucyrra, IL, C-Lhe 20th of June 1866. 


Present: 
The Wowblo F. B. Komp and W. S. Scton Karr, Judges, 
SuKueNAm Banoo (oue of tho defendants,) Appellant, 
yorsus 


* Tturo Cuuay Burus, (Plaintif,) Respondont, 


Tho paymont of » debt incurred in conducting tho aradh of a fathor is inoumbont upon 
a 80n whother he is of ago, or 4 minor or a posthumous son, 


Tho purchaser is not bound to prove, that tho sum borrowed was appromiated for tho 
manintovanco of the miuor, 


This was a suit to set aside an alionation made by tho mothor 
and brother of the plaintiff during his minority. ; 


Tho necessity recited in the bill of salo is payment of dobts in- 
ourred in porforming the srad& of the fathor, and tho maintonance 
of tho minor, tho plaintiff 


Tho Courls below havo held that tho monoy wont to pay off tho 
expenses of tho sradk, and not that of tho minor’s maintonance, be 
cause tho sradh of tho father could not have beon porformed by tho 
plaintiff inasmuch as ho was not born at tho time the father died, he 
was not liable to pay any portion of the dobt incurred for that 
purpose, 


With reference to the debt incurred for maintenanoo, the Cotirts 
below.held that the onus of proving that tho sum borrowed was ap- 
propriated for the purpose of the maintenance of tho minor, was on 
tho purchaser, special appellant before us, and that he had fniled to 


prove such appropriation, ‘ 


We are clearly of opinion that both the Lower Courts are wrong. 
The payment of o debt incuned in conducting the sradh of a father 
is incumbent upon a son whether ho was of age, or a minor or & poss 


thumous son of the deceased, (Seo page 297 Volume II), Macnaugh- 
ten’s Hidoo Law.) 
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"The Courts below are also wrong in throwing tho onus upon the 
purchaser of proving the appropriation of the monios horvowad, ‘Chis 
fscontimy tothe ruling of the Privy Councilin the woll-known 
casd of Tlanumatt Pershad Pandey. 

Finding, therefore, that the sale was made for purposos Httolt te 
ate recognized as legal necessities undor the Mindoo Law, wo revorso 
the decisions of the Lower Coutts and decrae this appoal—S. W. i. 
Vol. VI, p. 84, 


Cancurra, Il. C.—TPhe 9th of June 1864. 


‘I'he Hon’blo G, Loch and F, A. Glovor, Judges, 


Gunaa Nanatn Pau, (Plaintill,) Appollant, 
Versus 
Unmesn Cnunper Bose anv ormurs, (Dofendants,) Respondents. 
According to Hidu Law, « man’s property is lnblo for his debts, and proporty tlosvand 


to an heir bundened with the debts of the ancestor, which mmeat all bo sntlafled bofory 
the heir cot be said to linve any into ost in tha proparty ab all, 


‘Where a dactes wag obtained against an holy for a debt of tho ancestor, but before 
the property was sold in oxecution of such decico, tho proporly was altachod and auld 
in oxeoution of a second deaiae for a personal debt of tho helr, Wold that the priest 
sale in oxeoution of the second decree cold givo the puchasor no profwontint right 
in the property over the aubsequont pur chasor in execution of the fiat Meorys, 


Locu, J.—-One Choones Lal died indebted. Provious to his 
death, a suit had been brought against him to recover tho amount of 
a bond, and the decree passed against Monee Lal, nephow of tho de. 
ceased, who, claiming under a will, had taken possession of tho do 
ceased’s property, and obtained a cartificate to adiminiater to tho 
estate. Execution was taken out, and Mouzah Chittra, tho property 
in dispute, was attached by tho judgment-creditor in Siabut L268, 
Tn the course of the same year, anothor suit by n different party was 
instituted against Monoe Lal and his two brothow for w posonal 
debt, and adecree obtained, Txeeution was taken out, aud tho 
same village attached in Aghran 1268, and tho tights and interosls 
of the judgment-debtors sold in Magh of tho same your ; subsequent 


ly, the property was sold in Choyt 1268 in oxocution of tho flintemene 
tioned decree, 
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The conlest now is between tho auction purchasors, Plaintiff 
alloges that he stands in the shoos of Choonce Lal to whom tha pro- 
perty originally belonged, and for whose debts it was liable, and 
against whom, ag represented by Moneo Lal, docrea was executed 
and tho properly attached; that tho estate of Choonoo Lal is pri. 
marily liable for his dobts, and as tho abtachmont under which the pro- 
perty was sold and purchased by tho plaintiff, ig cannot bo suporsed- 
ed by a subsequent attachmont mado by anothor party in a decree : 
for a personal dobt of Monco Lal, 


Tho dofendant urges that, though the othor cxecution was first 
in time, the sale undor which the purchase took placo first, and, 
therofore, whon the second sale was made, there was nothing to sell: 
and under the provisions of Soction 170, Act VIII of 1859, a socond 
attachment is clearly contemplated, and tho doctrine of caveat 
emptor must be applied to tho plaintiff's purchase. - 


The Lower Courts have dismissed the suit, 


By Hindi Law a man’s proporty is liable for his dobts, ant 
proporty desconds to an hoir burdened with the dobts of tho ancos- 
tor, which must all bo satisfied bofore tho heir can bo said to havo 
any intorost in the property ab all, ‘Both docroes referred to in this 
ease wero givon against Monco Lal, but with this ossontial difference, 
that in the first, undor which plaintiff purchasod, Monoo Lal was 
the represontative of his uncle, Chooneo Lal, and the proporty was 
sold for tho debt of Chooneo Lal, for which it was legally liablo 
and which liability it was necossmy to salisfy beforo any right in 
the property acerued to Moneo Lal, ‘he second decree was for the 
personal debt of Monoe Lal, and tho rights and intoreats of Monee 
Lal in the property were sold to satisfy that debt, But his rights 
and interests amounted to nothing, so long as tho dobt of Choonee 
Lal remained unsatisfied, and in purchasing tho rights and interests 
,of Mane Lal, the defendant purchased nothing but a bag of wind. 

» No doubt he might, at the timo of the second sale, have paid Choonee 
x; A alsa debt ; but failing to do so, the fact of his sale being prior in time, 
coe “p > cannot give him a preferential right to the property, ox enable him to 
: ‘keep out tlio plaintiff auction-purchaser, who has really purchasod tho 

righty uid ihterests of Choonee Lal, for whoso debt tho properly 

was primarily liable, Under this viow of the caso, we reverso the 


ae 
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decision of the Lower Court, and give a deerce for the plaintill 


with all costs. —S, W. Rop., for 1864, p. 277. 


Carcurra, H, O.—The 27th of April 1865, 


Present: 
Tho Hon’ble G, Loch and If. A. Glover, Puisne Judges. 


Unno-poorwa Dassea, (Respondont,) Potitioner, 
VErSUS 
Guxaa Narary Paut, (Appellant,) opposite party. 


: LE two parties attach a propnty in oxcoution of separate deetens, mid the ante of pas 
perty takes placo at the instance of the deoree-hollor who mada the recond nblavl 
ment, tho decice holde who made tho fist attachment will bo fiab antisiled font 
the galo-proceeda, but tho sala cannot bo disturbed jl anol docvon holder inate 

+ of taking payment of his clan oub of tho selo-procends, puta yp Cho rights and 
jntorests of hia debtor in tho property Lor salo, 

Thero is nothmg in tho Hindoo law to show that the proporty of a deconsad peraon 
is so hypothecated for his debts as to proyont his heir fiom disposing of It toa : 
third party, or to allow a craditoy to follow it and tako tt oub of tho hands of « 

*t third party, who has purchased in good fuith and for voluablo consideration, ho 
eraditor may hold the heir poraoually liable for the debt, but he eanuob follow the 


property. 

In conformity with the Resolution of tho Court, datod 8rd 
February 1865, this case was argued bofore us, Against tho appli- 
cation for review, it was urged—1st, thaé as tho fist dearoo-hoklay 
had, in execution, attached the property in question in the mouth of 
Srabun 1268; before it was attached by tho othor doeroo-hulder in 
Aghran of the same year, the salo which took plnco in execution 
of the first decree, though subsequent in timo to Lho sale wider tho 
second decree, must have tho preforonco, becauso of tho priorily 
of the attachment; 2ud, that, under tho ILindoo Taw, an obligution 
rests on the heir to pay the debts of his aucastor, and tho proporty 
cannot be considered to belong to the heirs Lill such debts have been, 
paid, Consequently, a creditor of tho ancostor has a lion in auch 
property, and may follow it wherevor ho may find it, whothor in tho 
hands of the heir, or of a thind party who has purchased it for yalue 
able consideration in good faith from tho hoir, 

On the jirst point, wo think that the pleader is altogothor mix. 


taken, Priority of attachmont outitles the attaching docau-hubdor 
Vor I, 78 
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pating tho dobts, to whatevor amonnl. For thoie is no such law, as [that 
payment shall follow only on reecipt of property| equal or moro than equal 
I lo the debts to be paid.|? Vyuuchdra Auytkha, Chap, V, Soc. iv, § 12, 16, 17, 
Stokes, I. 1. Bks., pp. 122, 128, 


Admitted Legal Opinions, 


Circumstances undor which 0 salo of tho paternal ostule by tho oldest son during the 
ininority of hig brothers is valid. 


Q. Thoro was a family, consisting of five utorine brothors, of 
whom two aro adull, and tho others undor ago. Is the oldest 
brother, in this caso, compotent to sell the ancestral landed estate 
which is in common, himself signing for his four brothers, as well 
as his own name, in tho deed of sale? and supposing him to have 
sold il, is the sala legal, or otherwise ? 

R. If of the brothers some are adult and others minors, the 
eldest is competent to sell the paternal immovable proporty for the 
maintenance of his minor bothers, for the performance of their 
initiatory ceremonios and so forth, for tho exequial rites of his 
father, and for the dischage of the dobts incurred by the father; 
but excepting under theso circumstances, ho cannot sell any por. 
tion exceeding his own share. If ho should have made the sale, 
oxcepling under those circumstances, ib must bo considered void, 
Macon. LL I. Vol. II, Chap. XI, Case 6, 


Tho heiva who tnko tho assets, aro bound to discharge tho dobts of tho doccanad. 


Q. A porson dicd involved in debt, leaving somo property, but 
nob sufficiont to answer all legal demands, Ilis three minor sons 
and his widow took possession of the assets of the deceased’s ostate, 
In this case, are the individuals in quostion bound to liquidate the 
debts contracted by him 4 

R. If the assets of the estate have been taken by the widow 
of the deceased and his sons, thoy are bound to pay his debts, It 


igincumbent on a son to exonerate his falher by liquidating his 


debts, and this should be done before any partition of the paternal 
estate among the sons, The minor sons cannot exercise any power 
over the patrimony until they come of ‘age, but then the liquidation 
of the father’s debts becomes incumbent on them also, If the 
widow succeed to the estate, she should discharge the debts, but if 
the amount of the debt be largor than the property is capable of 


a 
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satisfying, the whole property which the deconsed loft must bo given 
to the creditors, and then his hoirs must be considered us wbsolvou 
also from all claims,—Macn. IL. L. Vol. If, Caso 1. 

The heir who takes the assels of a decoasod doblor, mush sulin. 
fy his croditors, as far as tho assots go.—Macu, IL O, Vol. TI, Chup. 
X, Case 6. 


Tho dobts of an ascotio follow his assots in tho hands of his representatives. 


Q. A person having contracted a dobt, bocomes a reeluso ; 
that is, enters into the order of an ascotic, lis ancestral landad 
property falls into the hands of his brothor’s roprenoulatives, Ln, 
this case, can the creditor realizo his debt out of such property 2 

R, If the individual in question borrowed a sum of money, 
and relinquished the order of a houso-kooper, leaving a palibnowel 
immovablo estate in tho possession of his relatives, in this ease, 
those relatives who aro in the enjoyment of his property ao liubla 
for the debt; and if they do not liquidate it, the ciedilor ix com~ 
petent to recover his monoy due from tho doblor out of his proporty, 
as Ydjnyavalkye propounds: “Tle who has recvived tho oslato of 
% & proprictor leaving no son capable of business, must pay tho dobts 
of the estate, ov, on failure of him, tho parson who lakes the wifo 
of the deceased; bub nob tho son whose /uther’s assots aro hold by 
another,” 

‘ ‘Lhe law on this subject is moro distinctly Inid down in the 
Mitacshara and other authorilios, in tho Chaptor treating of tho 
payment of debts,—Macn, H, L, Vol, II, Chap, X, Caso 1, 


Tho survivors ave auswerablo for a dobb contaactod by Uhuir deocarod Prutner, i tho 
#um bo.rowed was applied to thoir use, 


Q. A father with his five sons lived jointly in ieapoct of food 
and in the conduct of mercantile affairs, Ono of tho sons*contract- 
ed a debt for his private uso, and not on account of tho joint con 
cern, On the expiration of the poriod agrood upon for tho dis. 
charge of the debt, the creditor brought an action against tho dohtur 
who subsequently dicd before his fathor and four brothers loay. 
ing a widow, The fathor and brothors of tho deceased aro onjoy 
ing the joint property, In this caso, should the dobt bo liquide 
ated out of the joint funds of tho concern ? 


. 
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’ BR. Supposing the debtor living with his father and brothers % 
as a joint family and having joint dealings with them, to havo gone § 


tracted thé debt for his private uso, and thal the produce of tho 
land and other ostate pwichasod with the sum borrowed was ex- 
ponded for the use of the joint jamily ov joint trado, then tho father 
and brothas who jointly possess tho ancestral property should i- 
quidate tho dobt,t But according lo the doglines of Manw, the 
Mitakshard, Vivgda-chintdmunt and Vivdddenava-setu, and other 
legal authoritios, debts contracted for tho following pwrposos will 
not be claimable from them. Vrikaspati:—“‘The sons are not 
compellable to pay sums due by their fathor for spiritual liquors, for 
losses at play, for promises made without any considoration, or under 
the influence of lust or of wrath, or sums for which he was o suvoty, 
(axcept in the cases before mentioned,) or a fino, or toll, or the 
balance of eithor,--Macn, II, L, Vol, I, Ohap, X, Case 8, 


Those who take the proporty of tho deceased nro bound to liquidate his debts, 


Q. A. person having boniowed a sum of money established a 
shop with the said money, and then died, Subsequently to his 
death, his father and biothers appropriated all the goods that wero 
in the shop, Iu this caso, is the satisfaction of the debt contracted 
by the deceased incumbent on his father and brothars, or no}? And 
supposing the debtor to havo loft a widow, who took no part of tho 
property loft in tho shop, is abe novartheloss xesponsiblo for his debt, 
or otherwise ? 

R. Under tho circumstances stated, the.debtoy’s father and 
brother are bound to liquidate his debt, but his widow cannot be 
‘held Hable for it, 

Authorities. tf 
_ The text of Vajnapalkya cited in the MitAkshard, and othor 
hooks of Jaw :—“ If one of two or more parcenors or undivided king- 
™men contract o debt for the support of the family, and either die, 
or be very long absent abroad, the othor parceners or joint tongnts 
shall pay it.” 

Macon, H, L. Vol, II, Chap, X, Case 10. 








= ‘This appears to be only half an answer to the quory ; for it is unquestionable, 
that the bro: who topk the cstate area liable for the dobtg, ay far op there may bo 
azgets, whether the money was borrowed by the deceased brother for his private uaa alone, 

or was expended for the bonefit of the family at largerNote by Sir W. Macnaughten, j 


* 
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Debts of a missing porson munt bo patil by those In possoaston of his oatate, without 
waiting twolve yoma for his ro-appenranca, 

BR. If a mancontract a dobt whilo ho lives with hia brothors, 

as an undivided and united family, aud subsequently becomo mina~ 

ing, the debtor’s brothers and wife who possoss his calato muat pay 


_ his debts, without waiting for expiration of twelvo years, 


Authoritics, 

Yéjnavalhya. Seo ante, page 622, A dobt contracted hoforo 
partition by an uncle, or a brother, or a mothor, for the auppork of 
the family, all the parconens or joint tonants shall discharge. 

Nérada:—'Tho creditor need not wait 9 specific timo ; for there 
is no authority for such a supposition. 

Macn, H. L, Vol, I, Chap. X, Caso 5, 


‘Clrowmstances under which a fathor must pry p dobt contracted by his decrared son. 


Q. A son being in a state of union with his fathor aa a joint 
family, died, and no property of tha son camo into tho fathers 
hands, In this case, is tho liquidation of a debt contracted by the 
on, incumbent on the fathor, or not ? 

RK. Supposing the son to have died childloas, and involved in 
debt, while the family were undivided, and the father nob to have 
received any assets belonging to his son, ho is nob in this ease hound 
to liquidate his debt, unless tho dobt wore contracted hy tho aon 
for the purpose of the family aupport, or tho conduot of xoligious 
observances which wero incumbont on tho family; or wuless tho 
father, after the debt was contracted, promised to satisfy tho olain 
of his son’s creditor, in which cases tho liquidation becomes inoue 
bent on the father, 

Zillah Aligurh, April 15, 1818,—Mano, It, L, Val. IT, Chap, x, 
Case 9, origi it: 


Responsa Prudentum, . 
Questions. 
L Is the son b fenlyay 
bien n bound to discharge a debt contracted hy the 
. 


2, The father having in his lifo-ti i 
“time givon his son a rolenge, 
exonerating him from his debts, and living sopmatoly fom hin ie 
the son still liable notwithstanding 7 


a 
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3. Is tho obligation personal, or docs it depend on tho father ‘ 

having left assots ? re #4 


Answers, : 


1. It is ineumbont on the son Lo repay money borrowed by the rs) 
father for the support, or on account of tho necessities, of the family, 4° 
2. But not in the case of a release as stated ; tho father having 
survived, for a longth of time, tho division of families, ; Ps 
8. Tho goneral obligation is indopendont of assots, we _f 


vi 
(Sd.) Dusky Narrarn Sastrooroo, Pundit, 
+ te 
Remarks, ay ; 
1, It is so, if ho were a member of the family having made { 
no partition, nor accepted a separato portion, iy 


2&8, Without assets, the son is under a moral and icligious, 
not a civil obligation, to pay his fatha:’s debts, according to the » 
remark of Sir Willam Jones, See Jaganndtha Dig. b. i, elxvii, 
Sir W. Jones’s note, This is inferable from the reason given for 
the son’s liability, which is ontirely aicligions ono, Sco Narada, cited 
by Jaganndtha, Dig. b, i. exciv, ** * It is then a moral obligation 
only, to pay a debt contracted by the father for his soparnto account, 
But one contracted by him for the common concoin, binds his sons, 
&e., who wore not previously separated by a partition of offocts aif 
debts, 

It should howover bo remarked, that, to oxonorate himeclf from 
payment of dobis, the son must declino tho succession to the 
patrimony. By so doing the burden is left upon the property, See 
passages in Jagannétha, b, i. clxxi, &c, An insolvent estate 
being thus abandoned to the croditors, is taken by them alone, and 
no one renders himself liable for debts without assets.—Stra, It, L 
Vol. II, (2nd Bd.) pp, 274-276. 

See Vdjnyavalleya, cited by Jaganndtha, Dig, b. i. clxx, &oy 
with the commentary, It is not expressly said that the debt shall 
be paid by the son, in the life-time of his father, who is insolyont, 
gt is declared, however, that he shall pay the debt of the father 

who is oppressed by calamity, such as inourable disease, &, and 
at, ‘even though no patiimony have come into his hands, But, 
according to the remark of Sir William Jones, the obligation is 
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il and religious, not civil.—Soe note on Jaganndtha, Digs d. ir 
to tl C. 
applies*®. TT, L, Vol. H, (2nd Eu.) pp, 277, 278. 
and ‘The defendant, a widow, is sucd for a dobt contracted by hor 
gigband’s father, who is dead, har husband boing also cead, having 
left a son, who howevor is only an infant, Is the action maintain~ 
able against the grandson ? 

Answer—Failing the son, the grandson of him who contracted 
tho dobts is Hable; consequently the infant alluded to whon he comog 
of age. 

Ns @ Remark,—Provided the fathor’s estate bo not possessed by an- 
; other; (Jagan-ndtha’s Dig, b. i, clxxi, &¢.) or, if thore be no assots 
provided the grandson were not sopaiated from tho family partner- 
: ship :—and, at all events, being a minor, ho cannot bo called 
# upon to pay the dobt, until he havo attained tho ago of sixtoon. 
', Edtydyana, cited by Jagan-natha, Dig. b, i, elxxxvii. “ Nor is ho 
™ Hable for interest payable out of his own funds,”-—~(Ibid, exovii.) O, 
Stra, H. L, Vol, II, (2nd Ed.) p. 279, 
A woman is not in general ligblo for the debts of hor husband, 
at jee passages quoted ig Jagan-ndtha’s Dig, b, i. covii, &o, But, if 
she, or any othor person, possoss assots of the doblor, his debta 
must be diacharged out of such funds; (Ibid, coxx,) and 
this, whether enough romain for hor mainlonanco, or nob, 

Tho case of hor undertaking for tho debt would bo oa special 

ono; but if is not so stated in tho question. O, 
7 Stra, It, L. Vol. II, (Qnd Ed.) pago 280, 

Assets are to be pursued, into whatevor hands, Seo Nérada, 
cited by Jagan-nétha Dig. b. i, Clxxii, and innumorabla othor 
authorities, may bo cited, wore it requisite in so plain a caso, Cy 

Stra, IZ. L, Vol, IL, (2nd Ed.) p, 282. 

The law directs the debts as woll aa offocls to ho divided. lit. 
on Inh. Chap. I, Sect, iii, § 1&9, This, howovor, is an &djustmont 

* among the parceners, which) cannot bar tho plaintifl’s romody againat 
all, or any of the dobtors, who were jointly bound ; or against his par. 
ticular debtor, ifié were a separate debt, O, 

Stra, H, L, Vol, II, (2nd Ed.) pp, 288—284, 
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A Wind’ governed by tho Mitékshard Law, who hag two whe” 
undivided from hint, cannot, whothor his act bo regarded as a‘gis 
ora partition, boquoath tho whole, or almost the wholo, of the 4 
ancoslial moveable property to one son to thy oxelusion of the 
othor,—Lakshinan Dddd Naik (Dofondant, Appollant) v, Réma 
Ohandra Dédé Naik (Plaintiff and Respondent).—Indian Law fy 

* 





Reports, Bombay Serios, Vol, 1, p, 661, 

Uhdor tho Mitéksharé and Maydkha, tho son takes a vested 
interest in an ancestral estate at. his birth. But that interest is 
subject to tho liability of that estate for the dobts of his father and 
grandfather, “a Salt 

Tho ancestral property of a Ifind@ fathor may be sold either : 
by himsolf or by a Civil Court having jurisdiction in satisfaction of 
his debts, not contracted for illogal or immoral purposes, and auch ' 
sale will bind sons i esse at tho timo of tho salo.—Néardyand- 
ohénya (Defendant, Appellant) vy, Narso, Krishna and another 
(Plaintiffs, Rospondonts)—Ind, L, R, Bombay Series, Vol. J, 

” page 262. 

Girdhares Lall and Muddun Thakoor v. Kantoo Lalit (L, Re 
1 Ind, Ap. 821; S, 0. 14 Bong, L. R, 187 ;—22 Calo, W. BR, 66 0, r,) 
followed, 


iy 


Privy Counot.—Zhe Let of February 1876, 


ces 


[On appeal from the High Court of Judicature at Fort 
William in Bengat.} 


Proou-bas Koonwor (Plaintiff,) 
, versus 
LALA Jogesour Samay and others (Defendants). 


aa 





The limitation of one year, provided by 8, 246 of Act vill of 

» * 1859, is subject, in the case of a minor, to be modified by as, 11 
and 12 of Act xiv of 1839, : 
cee 
‘oy —* Soe ante pngo 72, 
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The benefit of ss. 11 axl of Act xiv of 1859 is not limited 
to the period when the disability of minority has consed, but 
applies also to the period during which tho disability continucs; 
and, therefore, during the latter perind, it is open to tho minor to 

a by his guardian. 

On the death without issue of » mombor of a Mindi family 
joint in estate and subjoct to the Mitéksharé law, his undivided 
share in the joint family property passes to the surviving membors 

i at of tho joint family and not to his widows, and cannot bo made 
liable for his debts under decrees obtained against his widows as 
his representative.* 


Quove, where a member of a joint Iindé family govorned by tho 
Mitdkshcwé law, without the consont of his co-sharais, and in order « 
to raise money on his own account, and not for tho benefit of tho 
joint family, mortgages in his life-timo his undivided share in a 
portion of the joint family property, can tho other mombers of tho 
joint family, of his death, recover from the morigages the morlgaged 
share, or any portion of it, without rodooming ? 


A suit by a surviving member of a joint Ifindé family subject 
to the Mitdkshard law, to recover a moiely of tho undivided shave 
of a deceased member of the family in tho joint family proporly, 
ought not to bo dismissed on the ground that all the mombors of tho 
family havo not joined in bringing the suit, whoro il appears that 
the only other surviving member of the family has alveady ated for 
and recovered his moiety of tho proporty, and disclaims all furthor 
interest, aud is joined asa co-defondant in tho guit—Iudion Law 
Report, Culeutta Series Vol, I, p. 226, 


Sons in possession of family property, ave linblo for tho payment 
of their father’s debt, unless they can provo that tho dobt was 
incurred for au inmoral purpose or otherwiso invalid, 


*€ 


The question whether a decree-dobt was invalid can nob be 
opened at the execution stago; but must form tho subjeat of an 
independent suit.—Burtoo Singh v. Ram Purmessu Singh and 
otheis—S, W. R. Vol. XXIV, p. 256, 


» 


+ Lowman ok Aamir 


* By this pat is uphold th ‘a M 
i Py thie sed ihe 0 High Comba Vull Bonch docision parsud on tho very null 
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628 APPENDIX, 
CaLourea, II. 0, A.—The Med of May 1877, 
Before Mr, Jistica L, 8. Jackaon and Mr. Justice White. 


Burs-NARsn Srna and anothor (Dofondants,) 
. werEUs oe 
Junvux Suan (Plaintift)* _ 


A Hindé, subjoot to tho Mildkshard law, and forming with his song a joint Hinds 
fomily, mortgaged cattain anceatral immoyonblo properly during tho minority of his 
nond, Inasult by tho mortgagoo againat tho fathor and Gone to recover tho mort 
age-cabb by salo of tho mortgaged property, and out of other properties, as well og 
from the person of tho father,—Aeld, that it was incumbent upon tho plaintiff to 
show fo1 what purpose tho loan was contracted, and that that pmposo was ono 
Which justified the father in charging, or which tho plaintif® had at lonst good ¢# 

® grounds for Dolieving did justify the fathor in ohayging, tho sons’ intorosta in the 
ancoatiol immoveable property. 


The special appellants, who wero two of the defendants in the 
Court below, sought reliof against a docroo passed by tho OMiciating 
Judge of Patna, under which thoir shaies of tho ancestral property, 
were declared liablo to be sold in satisfaction of a bond exceuted by 
their father, the first defendant, in favour of the respondent, who 
was the plaintiff in the Court below. 


The judgment of tho Oourt was dolivered by 


White, J.—(who, aftox stating the frots, continued) :-— 

It is to bo observed that tho prosont suit is not ono in which a 
son is seeking to set aside a salo of ancostral »property mado by his 
father or to recover from’a purchaser ancestral proporty which has 
been sold in execution of a decreo against the father; but a suit 
in which a oreditor, in wliose favour a father has created a charge 

» upon tho ancestral immoveablo estato, is endeavouring to enforce 
tliat charge against the share or interost of the sons in that ancestral 
estate, where the latter wero no parties to the charge, and were also 
minors at the time of its creation. Such being tho nature of the 
present suit, the proposition of law Iaid down, by the Officiating 
+ Judge amounts to this, that when a creditor nings such a suit, he 

en + = -. ry : 


t 
* jal“Appenk No. 886 of 1876, against a decree of W. Gray Raq, Offtolatin, 
ipeai eal 
aug Aha Pa dated tha 17th of Februar , 1876, roversing y deo ee of Baboo 
« Ram Porsnd, Second Stbo dinate, Judge of that district, Intod the 16th of January, 1878. 
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igs ontitled to a decree against the sons upon simply proving tho loay, 
and the instrument of charge, and that his right to a degree enn only 
be defeated, in the evont of the sons showing that tho money was 
advanced for an immoral purposo, Iu othor words, any charge 
which the father may create upon the ancestral immovoablo proparly 
during the minority of his sons is a valid chargo, and must bo antis« 
ficd ont of that property, unless the sons, on whom tho Judgo 
throws the burden of proof, can show that the chargo was croatod 
to secure money boirowed by the father for ioral purposes, If 
this be good law, it follows that tho interests in tho ancestral im~ 
moveable property, which, under tho Mitakshara law, aro vosted 
in gons by their birth, are entively unprotected from tho selfish or 
wasteful or capricious acts of the fathor excopt in tho single instanco 
of money borrowed by him upon the estato for immoral purposes, 

The decisions on which the Officiating Judge relios in support 
of a proposition fraught with such serioug consequonoos, aro Gindha~ 
vee Lalkv. Kantoo Lallt and Muddwn Gopaul Lawl v. Alus- 
sammat Gourun-butty But noither of thes cages, whon 
examined with reference te the facts involved in them, can, in my 
opinion, be considered as authorities for any such dootrino, 

In Givdharee Lall vy, Kantoo Lall, the suit was brought 
by sons for the purpose of setting asido a dood of sale of ancestral 
property exeouted by their fathoy, and also of recovering from tho 
purchager tho whole of the proporty which purported to pass 
by the deed. 

Their Lordships’ decision; as I understood it, prococda on tho 
ground that a primd facie case of necessity for tho sulo had been 
shown, against which no rebutting ovidence had boon offored, and 
that a8, moreover, & considerable portion of the purchngo monoy had 
been proved to be applied for purposes which would mako tho salo 
binding on the sons, their suit to sot asido the salo cowld not bo 
maintained. , 

In Muddun Gopal Lall y, Mussummat Gowrun-bully, sons 

‘were again tho plaintiffs, and brought a suit againat thoir fiathor 
and elder brother, and cerlain persons who claimod intovesis in tho 
ancestral estate under bonds, or as purchasers in oxocution of docroos 





*14B LR, 187; 8.0.0.2, Soo ante, p, 72 
+ IGB LR, 64; 8,0, 28,10 A, 22h ond 22 W. RB, 608, Ani p 7 
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obtained on bonds, praying for a partition of the ancestral estate and 
for possession of their shares free from encumbrances by cancelment 
of the bonds, Phear J., in delivering the Coml’s judgment, which 
was given in thoso appenls at the same time, states, ag the facts 
found “that in Muddun Gopal’s case the plaintiff's father and eldor 
brothor had mortgaged 8 annas of the joint property to Muddun 
Gopal in consideration of a loan of money which was wanted for a 
family purpose; and that in the cases of Girdharee Lall and Pooran 
Lall, the plain Litt’sifther and elder brother had mortgaged 8 aunas of 
the-joint property in order te pravent the sale of that property at the 
instancd of Girdharee Lall and Pooran Lall, in execution of decrees 
whioh theso persons had respoctively obtained against tho father 
and eldest son personally,” And the Court then held that, under 
thege ciroumstances, the plaintiffs, the minor song, were nob entitled 
to obtain their share of tha joint property free from these 
mortgages, 

In neither of the decisions which ae relied on by the Officiating 
Judge was the suit brought by a bond-holder or mortgagee againat 
the father and sous to onforce @ charge upon the ancestral estate 
created by the father, and in both of the decisiond it is clear that 
the transaction of tho fathor, whother it consisted of a salo ora 
loan, was inquired into by the Qourt with a view to seo if there was 
any logal necossity for the transaction, or if it had referenco to 
family purposes, and that tho result of thal inquiry formed the main 
ingredient of tho decisions arrived at, 

The liability of a son for the debts of his deceased father under 
Hind@ law appears to me to be a distinct question from the right 
of a father in his life-time to chaige the interest of his infant sons 
in the joint ancestral immoveable estate with tho payment of a 
deh}. It is tho latter question which is before the Court in the 
preyent sait; and to arrive at a correct decision, I think that the 
principles to be applied ave those which ave laid down in the loading 
ease of Hunooman Persad v. Mussammat Babooce.* The author- 

iB ity of that case has been often recognized in the Privy Council, * 
and notably in Lalla Bumsecdhur v..Koonwar Bindesuree,t and 
: ao iat | , © 6, Mooe’s I, A, p. 808, 

i : 10 Magre's I. Ay 454, ab py 461. 
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, # 

also in Girdharee Lall vy, Kanioo Latl* In Hunoomon Pom, 
scl’ case, the mortgage Whs made by a mothor and widow, as 
guardian of her infant gon and manager of his eslate, but so far aa 
relates to tho interests in tho ancestral estato which sons got by 
birth under the Mil&lsharé ‘law, and tho right of the fathor to 
alienate the same, there scems Lo be no essential difference bobwoon 
the position of the fathor when dealing with thogo intovosts during 
the minority of his sons, and the position of a mother whon dealing 
as guardian and manager of her infant son’s oftate, Lord Justice 
Knight Bruce says in Hunooman Persad’s case: “'The powor of 
the manager for an infant heir to chargo an estate not his own is, 
under the Hindt law, a limited and qualified power ; it can only bo 
exercised rightly in a case of need or for the benefit of tho estate ;” 
and with respect to the question on whom the onus of proof lios, 
his Lordship, after stating that tho onus will vary with tho ciroums- 
tances, proceeds to say: “ When the mortgagoo himsolf with whom 
the transaction took place is setting up a charga in hia favour made 
by one whose title to alionate he necessarily knows to be limited and: 
qualified, he may be raasonably expected to allege and prove facta 
presumably better known to him than to the infant hoir,—-namoely, 
‘those facts which embody the roprosoutations mado to him of tho 
alleged need of the estate and the motives influonoing his immedi- 
ate loan.” 

Taking these to be the principles of law applicnblo to tho do- 
cision of this suit, I am of opinion, that the Officiating J udge was 
wrong in holding that it lay upon the special appellants to prove 
that the lonn was contracted by the father for immoral purposoa, 
and that on their failing to do so, the 1espondent was entitled to o 
decree for a salo of the special appellants’ intorosts in the ancostral 
property. Before he was entitled to such a dcoreo, I think it wags 
incumben} upon the respondent to show for what parpose*tho loan 
was contracted and that that purpose was one which jusbifiod tho 
father in charging, or which the 1espondont had ab least good 
grounds for believing did justify the father in charging, tho intorests 
which the special appellants have in tho ancestral immoveablo pro- 
perty, As the respondent has failed to show this cithor ix tho 
le ae a i ee 

* 14, BL, R, 187; 8.0, Ry-EL A, 891, and 22 W, R, bo. 
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Court of first instance or in the lower Appollato Court, I think the 
order of remand, and tho subsequertt deoree of tho Officiating ° 
Judge, must be reversed, and that of tho Court of first instance 
restored, ‘Tho appeal is allowed with costs, . 

Decree reversed. 


Indian Law Reports, Vol II, Caleutta Series, page 438, 








Ancestial property which dosconds to a fathor is not exempted 
from liability to pay his dobts because a son is born to him, wnlogs + ~ 
the debt is illegal or contiactod for an immoral purpose whothor the # 
money was raised for tho satisfaction of a docreo or not.—AMusswm- 
mat Kooldeep Koocr and others (plaintiffs) appellants, vorsus Run. 
Ject Singh ond .othors (defondants) respondonts—S, W, Rep, Vol. 
xxiy, page 231, : 


Oateorra If, O, A.-Zhe 8th of February 1876. 


Present: 
The How’blo A. G. Macpherson and G, G. Moris, Judges. 


Sarcn SwerayoonpmEN Amu and othors (Defendants) 
Appellants, ' 
VvEersua 
‘Torey Svan (Plaintiff) Rospondont, 


Tho {ack that ono mombor of p joint family le aopmiato in residonco nnd moss, in no 
way affoots his position as to tho ancoatial propoity until a separation in oatate has 
inken place, 


Macpherson, J—Tho plaintiff in his plaint statos that he ia 

; separate from his father and brothor in residence, food, and business, 

He also states in his plaint that ho is entitled to recover possession 

: of his share by partition, As ho finds it necessary to suo for a 

Parbitidn, it is clear that no pattition or soparation in estate has yot 

takén place, And in fact itis not disputed that tho plaintiff is joint 

in estate with his father and the other mombers of his family, al- 

° 4 though it may Wo trae that ho does notroside with them or oat with 
oP thom, and that he transacta certain business separately, 

: Tf ho is Joint as regards the ancestral ostate, then this case 

fills within ‘the principle of the decision of fhe. Privy Council in 


a 





ie : * : 
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Wet the case of Girdharee Lall v, Kantoo Lall* (xxii Wookly Roporler, ye 
f 56). The fact that one mombor of tho family is separate ih 





residence and ‘mess, in no way affects his position as to tho ancestral 


property until a separation in estate hos taken place. 

It is cloar that the present cago must be governed by tho deel. 
sion of the Privy Council juat referred to. Tho griginal dobt is not 
shown to have been incuned for any impropor purposo, and tha 


#* property which is the’subject of sit was sold to sive tho rost of 
$ 7 


r the estate. 
Tho decrees of tho Lower Courts must be roveigod, and tho 


plaintif’s suit dismissed with all costs—S. W, R., Vol. XXY, 
i page I16. , iy 
' . A, person lending money on socmity of the property of undi- 
_vided Hindt family, 18 bound to make onquiries as tO tho nocessily* 
that exists for such a lo&u, If he londs tho money after reasonable 
enquiry, and bond fide believing it will be proporly exponded; ho is 
not bound to see to the application of it, ‘he rulo is thosame . 
whether all the members of the family avo adults or minorsenGaie ' 
Bhive Porap etal. Vorsus Kéno Bhive of ah—Bom, IL, OR, ; 


Vol, iv, a. 6. j, p 109, 


. 


s ALtATABAD, I, 0, A—The 26h of August 1875, 


(Mr, Justice Turner, Oftciating Chief Justive, aud 
Mr. Justico Oldfield.) : 


Butpeo Das (Paintiff,) versus Sam Lan (Dofendant,) | 


Tho sons i on undivided Hindd family, aldhough they avo a mopilotary alght fn tho 
paternal and ancestral ostate, havo not indopondont dominion. 
Whore, therefore, the plaintiff suod to ojoct tho dofendant, hia son, fiom a portion of, 


a hone, putty self acquired by tho plaintiff and partly ancostial plopotty, in which 
tho defendant was living againal tho plaintlit’s will, tho Court deorood tho clatn, 
The plaintiff and the defendant, IZindés, wore fathor* and son. * 
.' The plaintiff sued to eject his son from a portion of a hous of 
which ho had taken possession on its boing vacated by a tonants 
Tho defendant replicd that the plaintiff had no right to oject him, 


cements 





* Soo ante, pago 72, 
% Special Appenl No 188 of 1875, fom‘ a deoras of the Subosdinate tiny 
rN eT the 8th of Decomber, 1874, toyersing & dooce of the Sramat detat tan 
+ a x 
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the honso boing ancestral property, in which father and son had i 


equal rights, ; 
Tho first Court found that.a portion of the house was ancestral 
‘ Pproporty, and a portion acquived by puchaso by tho plaintiff fom 
his brothor, nnd decreed tho claim, holding that, undor Tind4 
law, & son could not enforce a right to possession of any property, 
whether ancostral or solf-acquirod, in his fathor’s lifetime. The 
lower appellate court dismissed the suit on tho ground that, under ® 


Flind@ law, sons havo equal rights with tholr fathers in immoveable : 
ancestral property. 

Tho plaintaff appealed to the Tigh Court, The pleas sob out * 
in the momorandum of appeal wero that, under Iindé law, a son * * 


re 


was not entitled to take possossion of any portion ‘of ancoatial pros 
-perty without tho father's consent; and that, as a moiety of tho 
+ property in dispute was tho plaintiff's solf-acquired proporty, he was 
entitled to eject the defendant, 
Oldfield, J.—(Wha, after stating the facts as abovo, continued) :-— 
* he deores of the Court of first instance should, in my opinion, 
be restored, . . 
A. son, no doubt, takes by birth 4 vested intorest in immoveable 
ancestral proporty, and there is authority for considaing that his 
interest in tho fathor's life-time, and boforo partition, is a present 
interost of a proprictay and ecoparconary naturo—(Mitdhshard, 
gh. i,a. 1 and 8, 5); and tho power to enforce partition of tho 
. sheestral ostate implios such an interest, looking to the doflattion 
of partition givon in tho Mitdkeharé, ch. i, 5, 1,"para 4, did oh. i, 8.1, 
para 23, Bub evon assuming such pwnership on the part of the 
. aon, yet until partition takes placo, or until the death of the father, 
” * natural or oivil, the fathor, by reason of his paternal relation, and 
+ — his position as head of tho family, and its manager, is entitled to 
ake lawful disposition of the property in the interest of tho family, 
nis ts ahown by ch. i, 8b, pmas 9 and 10, Mitdkehard, which by 
y thatkidg tho extent of the son’s power of interference ix the father’s 
* * Gisfosltién of the property, shows that the power of disposition 
. Ris certain limits is centered in tho father, ‘The son’s enjoymont 
- 6 the Buoperty is subject to tho dispositions lawfully mado by tho 
rar fal oi find, if dissatisfied, the sdn’s remedy will lio in any right 
hho indy paiigss to onforce partition of ‘the estate, 


* . 
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In this cage thore hag beon mo illegal disposition of the property 
on tho part of the father. It appears that tho dofendant objoots 
to live with” his mother-in-law, and insists on ocoupying part of a 
house, which used to bo rented,.and which hig fathor dosires to dia.“ , 
pose of in the way he considors most advisable, 

I would decree the appeal and deerco the claim, but, looking’ 
to the relationship subsisting betwoon the partios, thoy should bear 
their own costs in all courts, : . 

Turner, Offg. 0. J.—I concur in deci ooing tho appeal. Sons, who 
are members of an undivided Hindt family, acquire by bith an in 
terest in the paternal’as well as the ancestial ostate, and are ontitled 
in certain events to interfere to provént wasto or to onfotco partition 
in the lifetime, and without tho consént, of thoir father, but, whilo 
their interest is proprictary, {l lacks tho incident of dominion, 
" They have not indepondont dominion, although thoy havo a 
proprietary right.’ Colobiooke’s Digest of Hindi Law, Bk. v, Oh, 
VII, § 488, Vol, ii, p, 562, 8d~-od—Indian Law Reparta, 
Allahabad Seies, Vol. I, p, 77. . 

A, Hindi brothor who during tho life-time of a deoeasod debtor 
was separate in transaction and lived separately from him, aud was* 
therefore not a joint mombor of the samo family, is not his logal * 
representative after his death —Zekatt Chumun Singh, Appellant, 
o versus Kullyan Suhac, Respondent—S. W. R, Vol. xxiii p, 231, 








ALLAWABAD H, C. AThe 27th of Auguat 1876, 

_ Before a Full Bench, 

(Mr J uatice Turnor, Officiating Chief Justice, Mr. Justico Poason, 
: and Mr, Justice Spankio,) 


. 
“Dent Parsap and others (Dofondants) 
7 versus 
Takur Distr and othors (Plaintiffy,) 
» When, in an undivided Hindi family living under tho Afitdhshard Jaw, a thotho ava 


svithout: Joaving issuo, bub loaving brothers, and nophowa, the son of a proms conical 
brother, the interast in the joint oxtate of tho biotha so dylng doer nut pas on 
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Bis doath to his surviving biotheva, but on partition the whole estate, tugluding the 
intoroat of tho brother eo dying, fs Aivistblo, and tho ight of rom osontation socues 
to the sone or giandsoné of 4 dooonsed byothor tho aharo which their fathor or 
giandfathe: would havo takon, had ho smviyod tho poriod of dlatilbation, 

+ Madho Singh v. Bindesso y Roy* ovor aulod, 


; Durga, Bishoshar, Bhairo, and Ram Pargas wore four brothers, 

united in estate, Ram Pargas died loaving sons who wero tho 
plaintiff in this suit, Thon Durga and Bhairo dicd without issuo. | 
Finally Bishoshar diod leaving sons who woro tho dofendaints in 
this suit, ‘ 

The principal i issuo raised by the suit was sicuion tho plaintiffs 
wero entitled on partition to a moiety of the undivided immovenble 
ostnto of tho family, or to one-fourth. Tho first Court held, haying 
yegard to the, answers to tho quostions 8 and 4 given in p, 38, 
Bk. ji, Wost and Bihler’s Digest of Ilind& Law Cases, to bywas- 

~ tha No. 2, dated 5th July, 1860, Bywasthés, 8. D, A. N. We P,, 
vol. I., part I, and to tho opinion of threo of tho Benares pandite 
whom it examined on tho point, thab ae plaintiffs wero ontitled to 
a moiety of the estat, 

« ‘Tho fast ploa taken by tho defondants on appeal by them to 
“the Iligh Court impugned this ruling, With reference to that 
plea, the Court (Pearson and Spankio, Jd.,) roforrod to the Full 
Bench tho following question, vig 

‘ “ Whothor, in a joint family proporty, two of four brothors 
aying without issuo, their intorost passad on their doath to theiy 
surviving brother exclusively, or whether thorsons of a brother who 

x predeceased them are entitled Lo participato in it ?” 


Lan 


The order of reference was accompanied with theso remarks 
.~ Had Bhairo and Durga left soparalo estates, there can bo no 
+ dowbt that their suviving brothor would haye succeeded to them 
tus in, preference to, and to the oxclusion of, their nephows ; sand it is 
Sg fénded thal the succession would not be diffuent in a joint un- 
divided family, The contention is supported by the decision of a 
' Bendh of thid Court, dated tho 25th Februmy, 1868, in special 
xe , eevee No,*1779, of 1867, at page 101 of the Digh Comt Reports 
a hi 4808, The ruling of the lower Court in this-onse ia opposed to 
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given in page 38, Bk ii, West and Bithler's Digoat, and Ly tho 
opinions of the Benmes pandéis oxamined by tho Subordinate | 
Judge. Under tho cireumstances we thinle it oxpediont to rofor tho 
point in question for-the consideration of a Full Bench, 

The opinion of the Full Bench was as follows:— 

To the answer to the question proposed to us ib is nocossary to 
consider the condition of the Tindt family in these Provinces while 
it remains undivided, and to inquixe whether the same rules of suc 
cession apply while the members continuo joint in estate, when they 
separated and.effected patition and when they havo yo-wnited, + 

Sir Thomas Strange in the ninth chapter® of his work on 
Hind’ Law declares that “whorover « plurality of sons oxista, tho 
inheritance desconds to them as coparcenors malting together but 
* # “tho deceased may havo left, not only 
more sons than one, but brothers, ag well as a widow or widows, and 
daughters, together with other dependants; and such sona and 
brothe.s may have their wives aud childern respectively; tho wholo , 
having constituted in his lifetime, not so many coparcgnors indosd in 
the proper sense of the tort, but an undivided. family, Or suppos-* 
ing him to havo boen a singlo man, with collateral volations only, 
their descendants and connexions, all living togethor in coparoenary, 
his death makes no difforenco in this respect among tho survivors,” 
If undivided at his death they still continuo so in point of lav, 
however appearances may indionte o different slate, So long ag 
they remain-joint they offer one common. snorifico, * to roligh+ , 
ous duty of unseparated brethren is singlo,” Narcda, quoted in 
the Mitdhshard, ch. ii, 8.12, v, 8,—rntil partition tales place, 

In respect of proporty, whatever is acqttired, by tho sevoral 
membeis, with certain exceptions, falls into, and becomes part of, 
the comnion fund, and the expenses of all mombers arg metefiom 
this comman fund; nogaccount being taken of oxecess in tho 
expenditure of some over the expenditure of other mombors, “his 
community of worship.and property being tho ordinary condition 
of a ETindd family, it is to be mesumed that a Iindd family 
is undivided tintil fhe contrary is shown, and that tho acqtisi« 


. * On partition, 4th od... 108, 
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tions of the soveral oaiiher from part of tho.common stock -antess 
the acquirer, or ‘those claiming undor him, proyo that it was aequir- 
“ed in sucha manner as would, by, tho special provisions. of the lawy;. ae 
constitute it the sole property of tho acquirer, 

Moreovor, ‘ according to the trne constitution of an undivided 
THindé foinily, no individual. member of tho. family, whilst if remaing. 


undivided; can predioate of the joint: and undivided . property, that. ; 


he. has. a certain shove’.—Appovier vi ama, Subba Atyant ; : 
while a Full’ Bonsh of tho High Court of Galoutta has gone. go fay 
as’ to. hold, in SadabartPrashad Sahkw.v. Foolbas: Koert, that 
under the Jfléisharéd law one of the several members of ‘a joint 
© Hind& family cannot, without logal necessity, alionato any portion | 
of. tho ‘undivided ancestral property without the consent of tho 
‘whole of the oo-sharers, and. that such an alionation is not valid, 
eyon for the share to which the alisnor would have been entitled, 
“on. partition. : Le : 
Lhe condition of .an undiviged family being atch as. has. Ween: 
described, it isnot unintelligible that.rules may govern the distribu. 
“tion sof tho joint inhoritance difforent from those, which would regit 
sito the devolution of soparate property, and it has ‘been ruled that 
“in-one:and the same ‘fexhily different rales may govern the succession 
‘to tho estate of’ a deconsed mombor according to tho ‘natura. of thie, 
difforent proportios . comprising it, whethor it be joint-or ‘noparate, 
: ene Natohicr v. The Rajah of Shiva-gungat. i ; ve 
> he -peouliar- inoldonis of tho joint proporty. of an undivided, 
: fninily fre survivorship. and the right*of roprosontation, In the 
Shiva-gunga caso above cited the Lords of the Privy, Council declar- 
“ed that, “according to the principles. of Hindd. law, thero is copay 
anevship betwoou tho diffovent mombers of a united: family, and. 
i orship following. upon it, ‘There is community of intovost and 
of Possession: between, all the -mombers of the family, and 
qoath of any one of them: the igihors thay “well. talco by 
ip <that-in: which they had:during tle deceased's: lifetime 
‘on interest; and: “a common Bosseesion"§ It. has Deon, 


* 
















argued that this*is a‘ mere’ statement ‘of the: genoralrulo, and that 
itdogs not necessarily follow from it that tho’ benoflt of survi i» 
ship extonds to all and not only to some of tho gurvivialg tmombard 
of the family. ; When onee the. principle of survivorship is admitted). 
ib is difficult. in the absence:of express law to. limit its operation, 
* The principle. of survivorship taking effect'on the common fund, in 
_- Which no oné of the mombeérs of the: family has any: ‘distinat: sliavo,: 
"operates not to augment the rights of any particular: class of: tho. 
coparceners but to enlarge tho shares which upon partition would fall aa 

to the. lot of every one of the members’ In effoct, by the operation : 
of, this rule:the-share to which a coparcener dying ‘without issue 
would have been entitled does not pass by descent but lapses, ‘The 
right of representation operates at, the time-of partition to sécuro.an 

equal partition of the inheritance between tho soveral sons of tho 
common ancestor and the issue to the third gonoration of sons who 

have died leavitig ‘issue surviving the poriod of distribution, suoh 
issue taking.pen stipes the share of their fathor or forofathor—_; 
su ‘Should & younger:, brother ‘die bofore ‘partition, his shave, shally 
“to: his. “son, ‘provided he hai xrecoived: no fortune from his 
’ That son's don shall receive, his father’s share from his... 

*-unele;! or from “is -unéle’s “son, and the samo proportionate sharo 

shall be allotted’ to all the brothers according’ to law. Or if that 

" giandaén' be also dead. his son-takes the share; beyond him the 
sitecdesion stops,” Kdtydyana ‘cited in Vyauahara Maytikha, Ch. 
~ TV, 8. 4-0. 21. “Although grandsons havo by. birth a right. in tho 
grandfather's’ estate-equally witlt sous, still tho distribution of the 
grandfather's property must be adjusted: ‘through theix-fathor, and 
not with reference to: themselves, he meaning here. exprossod is 
; this : if‘unsepdtated brotliers dio, leaving male issue, and the numbor 
OF sone be unequal, one having two song, another threo and a third, 
. four, the two: receive a single share in right of their father, tho other 
three take oné share appertaining to their father, and. the yomain« 
ing four sintilarly obtain’one share ‘due to thois, fathor, So’ if aoma* 
.. Of ,the sons be living-and some have died Jeavirig malo: issuo, tho 
sanie method should be observed; tho surviving sons take thoi -own 
allotthonts, arid the: sons:. of their ‘decensod brothors voeoivo tho 
‘ehiares’ of thelr.own’ fathers respectively, Such is. the adjustmons 
‘prescribed by the toxt” Mitdkshrd, Ob. 1, 8, 5, ue & Hh grandson 
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(D) whose fabher (B) is doad, and a great-grandson (I") whose father ta 
(8) and grandfather (0) ave dead, participate equally in the inherit. 
ance with ‘tho son (A), for thoy without distinction confer equal 
‘ Donefitg on tho décensod ownor of tho proporly by the presentation 
to him of funeral offerings at solemn “obsequies,” Déyo-krame 
Sangraka, Ch, I, a1, 8, Unless authority be shown to the 
contraty, those incidonts of tho joint-ostato of an unseparated Hind& 
family, survivorship and tho right of .eprosontation, govern the } 
case boforo us and dotoimino,the answer to be given to the question 
put tous. Tho fathors and uncles of the partios lived as an un- 
soparated Hindd family in possession of an undivided estate. As. 
guming partition to be made now, thoro aro living reprosontatives 
of tivo sons only of tho common ancostor, and equal partition being 
made between the stocks, cack stock is entitled to ono moiety; but 
4 is axguod that, inasmuch as tho father of the one lina died before 
any of his three brothers, aud tho father of the othor line died after 
two other brothers, who died without male fesue, tho shares of the 
* brethren dying without malo issuc dosconded to tho solo surviving 
-btother and passed from him_ to his issuo 4o tho oxclusion of the 
* lino of tho brothor who died first—in other words, it is contonded 
that the caso is not to be govorned by the law of-suvvivorship, ex- | 
coptso far as to exclude females, but that tho shares of tho decensed 
“| prothers possed Lo tho surviving brother in virlue of tho ralo that 
“Jn onso of competition bolween brothers and nephows, tho nephows 
have no title to succession, fot their right of inheritance is declared 
to’ bo on-failure of brothers,” Midéhsherd, Ob, IT, 6. 4,8. No 
doubt, if this rulo was intended not only to apply to the descent of 
the goparate proporty of & brothor but to ‘operate on the ghate which 
he would ‘have talcon in the common properly of tho family had he 
* durvived the period of partition, the contontion is correct; but if we , 
‘* deaofully examine tho systom on which the If{édkshard is compiled and 
‘ SR the principles of Hind& law, as to which there can be no 
tepitte, it will appear thet tho rulo on which the qontention is based 
oahnot apply to the undivided ancestral estate, nor to any thing 
which has'acerued to, and become part of, that estate, The suthor 
ofbheste atise comméoncos with a definition of heritage, ‘ddya,’ 
oid tutte between the wealth of a father oi grandfathor 
whic Hey the property, of his sony or grandsons by vight of 
’ asE & phe ry , 
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their being his sons and grandsons, and which the author consa- 

queitly terms unobstiuoted, and property which devolves on paronta, 

brothers and the rest, on the demige of the owner without male issue 

and which he terms liable to obstruction, becauso oxistonca of issue 

or the survival of the owner impede its devolution, After investi- 

gating the nature of property and xoviewing the mothods by which 

it may be acquired, he declares tho fundamental principle of tha 

Hindé law obtaining in these Provinces that—‘ property in tho 

paternal or ancestral ostate is by birth’, Ie next describes the 

limitation to which the power of the father ovor ancestial and 

acquited wealth is subject, and having previously defined partition 

to be “the adjustment of divers rights regading the whole, hy 

distributing them on particular portions of the aggregate,” ho 

proceeds to declae in what mauner and subjogt to what rules the 

common property of the family *is to be distributed by partition 

in the fathers’s life-time or aftor his decease, ‘tho conyajtanco 

of the doctrine that a right in tho paternal ancestral estate ix ac« 

quired by birth is that thore is in fact no devolution of the pro«* 
perty from one owner to another, but that as cach son comos into, 
being, he forthwith aoquires aright which would, on partition, reduca 

the shares of the other sous, and which, should he not survive paitiv ” 
tion and have issue, his gon or grandson would tro By aubsbitation, 

aud which, if he dies bofore that period, will simply lapso, ‘hove 

being no devolution ofthe proporty, the laws of doscont avo in 

applicable, 

If shares are not ascertained until tho period of distiibution, 
if, until that time, no one can doclare ho hag any share in the com. 
mon property, ibaccounts for the ciroumstancos that in nono of 
the treatises on Hindd law which have been brought to our notice 
is there any rule declating what is to be dono with tho interest (it 
can hardly be called a share) in the common proporly which hns 
been acquired by a member of the family who has not survived tho 
poriod of distribution, On tho othor hand, thoro are oxpross 1ulus 
decluing that the partition is to bo an oqual partition, auljool to 
the qualification that those who tako by roprosontation take ouly 
the share whiclyho whom they respectively roprosont would hayo 
taken, had he suvivéd partition, 
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‘Phe author next proceeds in ch, ii, to treat of the descent of the 
estato of a man who dios without issuo, ‘Tho first acction clearly 
relates only lo soparate propotly, ‘ That sons, principal and secon 
dy, take tho horilago, has hoon shown, ‘I'he order of suceogsion 
among all tribes and dlassos, on failure of thom, is noxt doclared,” 
Tlore thon wo pass fiom a law of partition to a law of devolution of 
inheritanco, tho porgons entitled no longer acquire an inlorast by 
birth, It accrues on the death of the owner, and to be ontilled to 
olaim thoy must survive tho ownor, and first in the lino of descent 
the author places tho widow, and after oxplaining that, if the pro- 
prictors diod in union with his brothron, the widow has morely a 


«tight of maintenance, he concludes tho discussion of her claims with 


the declaration that a wedded wife, boing chasto, takes tho wholo 
estate of a man who, being separated’ from hia co-hetrs, and nob 
subsequontly ro-untled with thom, dics loaving no male issue. 

In the second section tho right of succession of daughters and 
daughtor’s sons aro declared, Now in this section there is no dis- 
tinct allusion to soparale proporty, yot it has never beon doubted 
that it deals only with separate properly, and the intention is ovi- 
dent from the commencomont of tho section :-— On failure of hor 


» (the widow), tho daughters inhoril? Tho widow could only tako 


separate property and the daughtors succood to what, if sho had 
survived tho propositus, tho widow would ‘havo takon Similarly, 
the following section, which treals of tho rights of paronts, com- 
mences with tho doclaration:—" On failure of thoso heirs, tho tivo 
parents, meaning tho mothor and father, avo successors,” preference 
being given to the mothor, In this section again there is no mon 
tion of separalo propeity, but it manifostly doals only with that 
property, for it is declared that tho paronts take, in default of widow, 
daughters, and daughter’s sons, 

We now arrive at the fourth soolion, which treats of the rights 
of brothers, and which it is argued governs tho caso before us, 
That section commences like the preceding by premising tho (ailuro 
of the “heir whose right had been last doclarod ; and from this 
circumstance il must again be inferred that iho property to which 
itwegulates the succession ,is such property as wopld havo boen 
taken by the heiis entitled to priority of suecossion, had thoy suty 
vived the propositus, If it bo hold that the interest which, a 
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coparcener acquires by birth does not lapse on his death without 
male issue, but passes under the law of succossion to hoira olor 
than direct issue, who presumably do noé oxist, and othor than his 
widow, whose title is exprossly denied, it follows thal tho right 
would devolve not on brothers only, but on thoso heirs algo who aro 
entitled to succeed in priority to brothers. Thus, a danghtor, a 
daughter’s son, a mother, or a father, might, on partition, claim 
the share of a deceased coparconer. No inslanco is cited in which 
such a claim has been allowed. ‘Ihe conclusion soems clear that 
8, 4, like the preceding sections of the chapter provides only for tho 
devolution of the separate estate of the propositus, 

But in support of the contention that tho interest of a member 
of an undivided family in the common fund is a share, and that tho 
rules respecting the succession of brothers operate, notwithstanding 
the propositus may haye diod in union with his brothren, and 
regulate the inheritance of that shave, reforenco has boon mado to 
the provisions of s, 9, which treat of the succoasion to re-united 
kinsmen, 

Tt,is argued that brethren who havo re-united aro in tho samo 
position as those who have nover separated ; that,tho wholo of tho 
property is again brought into a» common fund, cach brothor saying 
to the other “ what is mine is thine, and thine is mino,” yob nevars 
theless the interests of cach is described as his share :—* A vex | 
united brother shall koep the share of his ro-unilod co-heix who is 
decensed.”—Vdjnavalkya, cited in Matdkshard, ch. ii, 8, 9, vy. l—and 
inasmuch as on the death of a re-united brothor without malo 
issue his sliave devolves on re-united brethron of the whole blood, 
to the exclusion of re-united brethren of tho'half blood, or if theo 
be no brethren of the wholo blood in ro-union, tho re-united 
brethren of the half blood and tho unassociated utorino brothors 
divide the share equally, it is contonded that tho principlo of survi-+ 
vorship does not operate to over-rule tho rules roguluting the 
succession of brothers, but that so far as is possible offoct is givon 
to both, 

To these argumonts it may bo repliod that a distinction is 
recognized by Hind4 writers betwoon undivided and ro-nnitod 
brethren ( Colebrooke’s Digest, cccexxx ), Morcovor a ro-nnion 
implica a provious partition, in virbuo of which cach of the re-united 
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brethron has acquired soparate owporship of a share, Ie inings 
to tho re-united fund somothing which is specially his, while in an 
undivided family he acquired his right by birth in the estato of his 
father or giandfather, Again, when a partition is made of the 
property of an undivided family, no distinction is made botween 
the half-blood and the whole blood :—“ If any immoveable property 
of divided heirs, common to brothers ‘by different mothos, have 
remained undivided, boing held in coparconary, the half-brothers 


shall have equal shares with the rest, but the uterine bother hag 


the solo iight to the divided proporty, moveable or immoyeable,”— 
(Colebiocko’s Digest, ccccxxxi), Indeed, the circumstance that 
aules havo beon spocially presoribed to regulate the devolution 
of tho common property of re-united brethren affords ground for 
arguing that thoy wore exceptions to the ordinary rules regulating 
the paitition of the common property ofan undivided family. 


If thon tho provisions of ch, ii, a, 4, are not applicable to the 
{nterest of an undivided copmcener in the common property, but 
that interest lapses on his death without issue, it follows that, in 
tho caso before tho Court, the interests of the brothers who died 
withoul issue do not deyolvo on tho last surviving brother, and that 
tho sons of tho last surviving brother ave only ontitled to one moioty 
of tho ostato, This conclusion is supported by the opinions of the 
threo pandils examined by the Subordinate Judge of Bonares, 
although tho reasons given by one of thoso gentlemen for the con- 
clusion at which ho has anived are not satisfactory. It is also sup. 
ported by tho decision of the Sudder Court of Caloutta in Duljest 
Singh v. Sheo-nvunook Singh,* to which Mr, Colobrooke wag a 
pmty, and by the docision of the Bombay Court in Bhugwan Golab- 
chand v, Kripa-ram Anund-yam.t Tho decision of this Comt 


‘in Madho Singh v. Bindessery Roy|, it is true is opposed to 


those authdritios, but in our judgmont that ruling cannot be support: 
od.—Indian Law Reports, Allahabad Series, Vol, I, p. 105, 


* 





*18.D. Rep, 59 Ante, p, 198. ¢ + 2 Borr, 29, 
78,0, BM. W, 2, 2868, p, 102, " 
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Canourra IL, 0. Ake 10th of April 1877. 
Full Bench. : 
Before Sir Richard Garth, Kt, Ohief Justice, Mx, Justico Komp, 
Mr, Justice Macpherson, Mr. Justico Markby, and Mr, Juation Ainalio, 


Barut Doss, alias Latx Bawoo (one of the Dofondants) - 
. versus 
Croonss Lan (Plaintiff.)* 

Whore, in au undivided Hindd family living undor tho Mildkehaid Jaw, » poison alos 
without leaving issue, but leaving a hothm, aud a naphow the aon of 4 pradeadasad 
brother, the latter is not excluded from succession by tho former. . 

Debi Parshad v. Thakur Dial followed, . z > 

This case is referred by Garth, C. J., and Miltor, J., to a Full 

Bench in the following order of reforenco :—~ 

Garth, 0, J—The Plaintiff and the defondant, special appollant, 
are related to each othor as fst cousins, 

The plaintiff's case is this, Tho six sons of Banoo Prosad lived 
as membeis of a joint Hindi family till, tho doath of tho fourth 
son, Jan-bhunjun Dass, which took place in 1276 (1869); Baboo Lall, 
-Futteh Chand, and Jun-bhunjun died without issue, and upon thors 
facts the plaintiff contends that he is entitled to ono-third sharo 
of the family property. : , 

The defendant, special appellant, contends that tho plaintiff's 
father, Pirtum Lall, having prodecoasad Jun-bhunjun, tho plaintitt 
{a not ontitled to the one-third sharo of the family proporty which 
he claims, The date of separation was disputed in tho Courts 
below, but it has been found as a fact that it took place aftor tho 
death of Jun-bhunjun, ‘The defendant, spocial appollant, contonda 
that, on the death of Jan-bhunjun, his interost in tho joint family 
property devolved upon the surviving brothers Bahoo Lall and 
Bhoku Lall alone, to the exclusion of tho plaintiff and Dosanund, 
sons of Pirtum Dall and Huno Lall, who had prodecoased Jun 
bhunjun, 

The contontion of the plaintiff on tho othor haud is, thal, on 

Tun-bhunjun’s death, his intovest in tho joiyt family properly passed 





* Special Appoal, No. 770 of 1876, against  deoro of A. J, Willot, ¥ 
fares eauale learn ai Hobruniy, 1875, afMhintn, a Suissa monies 
« i b 
Mt Boneh vere , , Subord ~ ane teas One dletriol, dated tho Unt 
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to all the surviving membors of the joint family, This contention 
ig aupportod by a Full Bench decision of tho Allahabad Nigh Court 
in the caso of Debi Parshad v. Lhakur Dial, and also apparently 
by an important passage which ocems in the judgmont of tho Privy 
Connell in tho well-known Shivagunga caso, upon which the abovo 
Full Bonch decision appears mainly to be founded. : 
Wo entertain grave doubts whother tho passage in the judgmont 
of the Privy Conucil justifios tho decision of tho Allahabad Lligh 
Court, and whethor thab passago is in accordance with the Mitak- 
shara law; and as the quostion raised is ono of groat importance, 
and of very gonoral application, wo think it right lo rofor it to.a Full 
Bonch. 
ha quostion roferred is, whother, in an undivided Tindd 
family governed by the Mitdkshard law, if a brothor dios leaving no 
issue, but leaving brothers and orphan nephows, who are mombors 
of the joint family, his interest in tho family proporty passes on his 
death to his surviving brothers aloue, or to all tho surviving mom. 
bers of tho joint family; and in caso of a partition is that the 
principle according to which tho respective shares of tho porsons ou- 
titled Lo succeed to that interest are to bo apportioned ? 
Garth, 0. J—This case raisos precisely the same quostion which 
was decided by a Tull Benoh of the Allahabad Tigh Court in tho 
-ease of Dubi Parshad v. Thakur Dial* and wo Seel bound 
having regard to the weight of authotity, to decide in aecordancs 
with that decision, that, undor tho ciroumstancas stated in tho caso, 
interest of the deceased brothor in tha’ family property ought, in 
the oyent of a partition, to be divided between his nephow and his 
tio brothers in equal shares. 

This point was distinctly decided by tho Suddor Dowanny 
Adawlut in the year 1802 in tho case of Datjeat Sing v. Sheonaunools 
Stngt and Mr. Colebrooke was one of tho Judges who decided it, 
The same rulo has been laid down since by other anthoritios, and 
is recognized by the Lords of the Privy Council in tho caso of Kulu 
ma Natchiar v. the Raja of Shivagunga.| 





*1T, Ry, L ALL, 106, Ante, p. 036, 
tL. Sel. Rop., 69; Ande, p. 106, 
{9 Muooie’s I, A, 639, at p. O11, 
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Wo do not find any authority couflicling oxpreasly with Lhosa 
decisions; and wo aro, therefore; of opinion that the judgment of 
tho Lower Court is right, andl that Uiis special appeal should bo 
dismissed with costs. appeal dismissed, * 

Indian Law Reports, Calcutta Serios, Vol. U, p. 379. 





The roversionors noxt aftor J, to the estate of 8, doccased sued 
to avoid an alicnation of 8's estato affecting their revorsionary right 
mado by his widow, J. had not been heard of for cight or nino years, 
and there was no pref of his being alive, Held that his death 
might be presumed under tho provisions of 8, 108, Act I of 1872, 
for the purposes of the suil, although, in a suit for tho purpose of 
administoring the estate, the court might have to apply the TLindt 
Taw of succossion prosciibed when a poison is missing and not dead, 
Rameshur Roy and othors (defondants), Bisheshaur Singh and 
others (plain tills —Indian Law Reports, Allahabad Serics, vol. I, 
(F. B.) page 63, 

Yo a suit by one membor of a Tlindd joint family, living undor 
tho Mitfksharé law, for a spocific sharo of tho joint family property, 
all the membors of tho family are necessary paitios,—Vuthani 
Malton (defgndant) vorsus Menai Maktow (plainti(l)—Trdion 
Law Reports, Caleutta sorics, vol, 11, p. 149. 

To a suil by a Tlindé, subject to Uno Mildkshais law, against 
cortain auetion-purchasers at a silo in exeention of a decree against 
tho father, to veeover a portion of tho ancestral estale by onucolla- , 
tion of tho sulo, it appoared that the properly which was mortgagod 
by the bond upon which the decree was passed was not pub up for aalo, 
ho deereo provided “ Uhab the plaintilf recover the amount with 
costs and intorest, and that the dveroo bo executed against the pro-~ 
perty specifind in the bond,” and it also allowed interest at about 50 
per cent, tho tato in tho bond, to tha deeres-holders, TH was can- 
tended on behalf of the plaintiff (hat, upon a proper construction 
of tho Privy Council Riding in Muddun Thakoor v. Kantoo Lull,* 
the docree under whieh the properly had been sold was au improper 
ono. Tel that, undor tho Privy Couneil Ruling, the purchaser is 
not bound to look beyond tho deerco. Jfeld also, that an usurious 


SULT d, Ry 18%, Aad, page 72, 
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_ rate of interest cannot bo Lroated, within the principles of the above 
caso, a3 showing that tho deeroe was fora debt which the son was 
not bound Lo discharge, : 

Tisid furthor, that where a deerco is against tho mortgagor go- 
nerally, coupled with a declaration of tho lien, thé decree-holdor 
may proceed cithor against tho person and his property or against 
tho mortgaged proporty, though whether such a course will be al- 
lowed in any particular caso is a matter for tho discretion of the 
| court oxecuting tho decroo.—Jnuchmi Dai Kooré (plaintiff) versus 
Asmar Singh and others (defondanta).-gudian Law Reports, 
Caleutta sories, vol. IT, p 218, 





Tho general result of the authorities, both juridical and forensic, 
is that among the three rogencrate clasaos of Hinds, (Bralimans, 
Khatriyas, and Vaishyas,) illegitimate childron avo entitled to 
maintenance, but cannot inherit, unless there bo local usngo to tho 
contrary; and that, among tho Sfdra class, illegitimate echildcen, in 
cortnin cases at least, do inherit. Tho extent to which this right 
oxiats, considered, and the toxts of Mindd law books beating on tho 
point referred to, 

According to Vijndneshwara, tho author of tho Bitdhahurd 
(Chap T., Section 12), tho fathor of an iHogitimate son by a Désé 
*aniong Sédras may in his (the fathors’s) life-lime allot to sueh son 
a sharo equal to that of a logilimate son, and, if the fathor dio 
+ without making such allotment, tho illegitimate son by Wie Dest is 
entitled to half the share of a legitimate son, and, if thera ho no 
logitimato sou and no logitimato daughter or son of such a daughtor, 
tho illegitimate son by tho Désf takos tho whole estate, Tl, how- 
over, there he a legitimate daugllor or legitimalo son of such 
daughter, the illogitimate son would tako only half tho sharo of a 
legitimate son, and such daughtor or daughter's son would tala tho 
residue of tho property, subject to the chargo of maintaining the 
widow of the deceased proprietor, 

Tho dictum of Lord Cairns in Sri-Gajapalli Raédhiha v, Sre- 
Gajapatts Nilamani (18 Moote Td. App. 497; 8.0.6 Beng, fh, 2, 
202; 14 Cale, W. BR. P. C, 88, rovorsing 2 Mad. 1, U, Bop. 369),— 
“ Supposing’ tho sons, or cither of thom, to have been leyitimate, 
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the widow (of Padma-nébha) could have beon entitle! (a maintenance 
only, fad boll the sons boon illegitimate, (heir claim, unless sama 
spocial custom governed tho caso, (which is not in proof) woukl 
have boon to maintonanco only, Tn this Inst-named caso the widow 
would havo had tho ordinary estabo of a Hindi widew'conmmen- 
tod upon and explained, ‘Bhe terms Ditsé and Ddst-putra, as defined 
by various writers on Hind law, discussod, and the rights by inhori- 
tunco of a Dési-putra considered, 

The condition that, in order to ontitle the iltegilimate offspring 
of a Sidra woman by a §édra to inhorit the property of tho latter, 
or a share in it, she should, according to Jémible Vihana and 
Milu-kantha, be an unmarried woman, has, in practice, been discarded 
in tho Presidency of Bombay, 

In this Presidency the iNegitimato offspring of a kept woman, 
or continuous concubine, amongst Sddras, aro on tho same level as 
to inhotitance as tho issuo of a fomalo slavo by a Sidra, 

Tho custom of Pd marriago among the Marathas, and Vdid 
amongst tho inhabitants of Qnzerat, réforred to, and the authorities 
bearing on the subject considered and discussed. 

Tho song of a Punarbhi (twico-married woman) by a duly- 
contracted Pd marriage, 4, ¢., in accordance with the custom of the 
easte, aro legitimate and, as to the right of inheritance and extont 
of shaves, rank on w par with the sons by lagna marvinge, 

Q, a SGdra woman, was married to T) (also a Stidra) by Pdb 
marriage, without having recoivod a ehhor-chiti (volense) from her 
firsl hnahand, who was then living, or obtained any othor sanction 
of hor Pde with T;— 

ied that tho intoreonrse between G and ‘IY was adulterous, and 
that, therofore, tho plaintiff, thoir son, being tho result of sneh ins 
toreourse, was not outitled to take as heiy oven to the extont of hall 
a phivo, and wad nob a Dési-pudre within the scope of Jéjuyavalkya’s 
toxl, ov rocognizod ag such by other commentators. Tle was, how- 
ovor, hold outitled to maintenance, as ho had been rccogn zat hy T 
aa his son—Rahé wife of Tofée Kurd and others (defendants, 
appellants) versus Govinda Vulud Zejé (plaintiff, Rexpondont.)— 
Judian Gaw Reports, Bombay savies, Val. T, p. 97. 

According bo tho dovtiiues of tha Bengal school of Hindi lay, 
a carta description ouly of illegitimate sons of a atdie hy an 
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twunartiod sfdra woman is entitled to inherit the father's peoperty 
in the absonce of levitimate issue, vfs., tho illegitimate sens of a 
afidra by a female slave or a fomalo slave of his slave, 

Per Mittar, J —-Maniage bobweon parties in difforent mub-divi- 
gions of. the stdia caste is prohibited unluss sanctioned by any 
gpocial custom, aud ne prestmuplion in favor of the validity of such 
a marriage ew be made, although long cohubitation has existed be» 
tweon the parties, 

Per Markby, f.— Quano, whethor thore is any Tegal restriction 
upon such a marriage ¢ * : 

Narain Dhara (plaintitf) ve Bakhal Gain, Guardian of Jonardon 
(dofendant).—Indian Law Roports, Calcutta sories, vol. I, pot.” 

* Although an estate bo not what is technically known in the 
north of India as a raj, or what is known iv tho south of India asa 
polliam, the succession thoroto may, under a duddohdr, ov tnnily 
custom, he governed hy the rulo of primogeniture, 

Whore the family to which aneostral proporty held in this peeu- 
liar manner belongs is subject to the Mitéksharé Jaw, and the -pro« 
perty ig not soparate, Lhe snecession, in tho event of a holder dying 
without male issu, is given to the next collateral male lieje in pre- 
forenee to tho widew or daughters of the deceased holder. 


’ 





That an ostate ws dmpartible doves wob imply that sb is separato, 
and so to be governed hy the law applicable to separato succession, 

Whether tho general status of a Tindd hunily bo joint or diyid. 

“ed, property which as joint will follow one, and property whieh is 
separato will follow another, eorrse of succession, 

Since in documents between Tinddy and in’ tho Mil@kshart 
itself it is nob unnsual to find the leading membors of a class alone 
mentioned when it is intended to comprohend the whole class, a 
written statement of a family custom, whoteby an impartible stato 
passes inthe event of the holder dying without issue to dfs younger 

. brother or to his eldest son, need nob he consliued as limiting tho 
Ped collateral succession Lo the two cases namod, but as providing woures 
ally that on failure of the direct malo line, the nearest malo heir in 





ee the collaterat line shail succeed, Chintanan Singh (plaintiff) varsng 
4 | Nowlukho Konwari (dofendant).— Privy Conneil, the 88rd of dana 
Yul t and Ist of Jily 1875,—Tudian Taw Reports, Caleatta Series, Vol, 1, 
| 5 page 153. 
4h 
ol 
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An unelo and nephews were bra stale of general soveralty, hub 
held some aneestral property m common. Such tome by the Lindd 
law of tho Western Schools, will nob establish Uto right of nephows 
to take thei wuelo’s estate befure his wife and daughter's sou, Ru jak 
Lutrd Mell and Roy Bunsidhir appethurts verses Ilanoh ur Ladd and 
his minor brother,--Sel, 8 D. AJR. Vok JY, p. 319. 

The dinging of a tank, though «a meritorious aut and of great 
convenioncs to the public, is nota legal necessity for which a widow 
ern alionaty property left to her for life only. Runjeet Ran, Koolat 
(defendant) appellant, versus Mohwmed Waris aud others (plaintiffs) 
renpondcntin—S. We BR, Vol. XXI, ery p. 49. 

Immovable property purchased by a Hindi widow with tho 
plofity of her husbaud’s estate, there being no proof of any  distinat 
intention on her part to sever such pureluwses trom the estate and 
appropriate it to herself, held to form part of her bushuul’s estate, 
onda Kooer and another (defendants) versus over Qodoy Say 
(plaintit!),-—Prisy Couneil,*® the bth, 7th, and 23rd of March L874, 
Bonyal Law Reports, vol, XLV, (P. GC.) p, 169. 

Sveemutty Soorjecmony Dassee v. Denobundhoo Mullikt dis- 
tinguished, 


Puy Counciu.t—Lhe dh and th of Sune 1875, 


(On appeal from the High Court of Judicature at Fort 
William. in Bengal. 


Buagnuree Divi (Defendant) 
VES HES, 
Brtora-waru ‘InAKoon and others (Plaintitt) 


Tn this case tho decision of tho Thigh Coul§ was reversed by 
the Privy Council, who held that the effect of the fustiaments was 


na * On appeal from the High Cot of Jucbeature, North Western Movinecs, Allaha- 
vind, 

Tt Mamo's Ap. (83, 

[Present Sud, W Colvile, Si Bo Pencoek, Sie M, EB. naith, ind Sit Robert 2 
Collar. 

STB de Ry By, 
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to give the widow an estate for life with powor do use the procecds 
ax sho chose, and eousequenily that the proceeds or property pur- 
chased by her out of the proceeds would bolong on hor decease to 
hor heirs, But as tho decision (urns entively on tho effect of the 
particular oxpressions used in tho insteamonts and illustentos ne 
prinoiple of law, no detailed reporb is now given—Indian Law 
Reports, Calcutta sories, vol. I, p. 104, 

The institation of a suit by x widow may have beon beneficial 
to hor as woll as to those who would suceced her in the proparty, 
and yot nol a necossily, . 

There is no necessity Tor a widew to borrow money whon sho 
has an income to pry the expenses of litigationn—Loy Mukhun 
Luwl (plainti(ly appellant versus Afr, We Steward and others 
(Defondants) Respondents. —S. W. &, Vol, XVILI, p. 122, 

Whero a widow raisos money by mortgaging hor husband's 
property, tho mortgagee is not bound to look to the appropriation 
of the monies so raised, his responsibility ceasing when he bas satis 
fied that there was legal necessity for tho loan.—Jum Persaud and 
another (plaintiffs) Appellants versus Mussemmat Nag-baushea Kor 
and others (Defendants) Respondents,—8. We LR. Vol, TX, p. 501, 

Where property to the immedinte possession af whieh a TWindé 
widow is cntifled is conveyed away by partios having no right to 
il, the causo of aelion for a suit to recover possession is aflorded 
thereby to tho widow, and not to reversionary hoirs, 

Queve—Llave nob the veversionary heirs a right to ask fora 
doclaratory decree to the cfloct that as against ultimate heirs the 
possession of tho trespassers and others should be considered as tho 


_ possession of tho widow ¢--Joy Moorth Kouev and another (plaintifts) 


Appellants versus Batdeo Singh and others (Defendants) Respon- 
dontis—8. W. RB. Vol XXI, p. Ui 


. 


APPENDIX, 6u3 
sAncuTTA Tf, 0, A—Zhe llth of April 1864, 


Present: 
Tho Hon'ble Sir Barnes Peacgek, é., Chief Justice, and tho Won’blo 
1.8. Jackson, Shumbhoo Nath Pundit, & Py: Lovinge, and 
U. Jackson, Judges. 


Dania Joven Laur, (Plaintiff) Appellant, 
versus 
Mussummat Dooranoo Kooor and othors (Defondanta) Respondents. 


A stop-mother cannot take by inheritunce from her stop-son, 


This case was referred for tho opinion of a Full Bonch by Mr, 
Justice Kemp and Mr. Justice Campbell, 

Lhe question to be considored is, whethor, assuming the family 
to bo a divided one, a step-mothor can sneceed to the ostate of 
her stop-son, according to tho law prevalent in Mithila, 

It is clear that, according to the law as current in Bengal, the 
step-mother cannot stiococd bo Lhe estate of her step-son, 

Bat, it is contended that, according to tho Altdékshard, which 
is tho law provalont in Mithila, a different rulo provails, Wo havo 
considored the sovoral authorilies cited in tho course of tho argu- 
mont, and aro clearly of opinion that the step-mothor can not 
suecoad, 

Lé was admittodt that Lho decisions 1 Select cases 8. D. A, pages 
87 and 39, ave the only express authorities in her favor, In thoso 
oases tho right of the step-mother was upheld, but doubts aro 
thrown upon them by Me, Macpherson in his notes. ‘The question 
depends upon tho senso in which Uhe word “mdéd” in used in the 
Mitdhshard in tho Chaptor on Inhoritance, 

Th was urged that when a distiibution is mado after tho life of 
the father, a stop-mothor is included under the word “imaether” 

Tn tho Alidéhsheord tho rulo is laid down ab page 285, pare, 2, 
where itis said, “of heire separating after the decense of the father, 
the mother shall take a share equal to that of ason;? and our 
attention was culled to the fact that, in the Alitékshard, there is 
nothing to show that the step-mother is nob included, whereas in 
the Days-bhaye pago 68, paragraph 30, the step-tmother in expressly 


excluded. 


“ES 
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_ We thiuk that the rule, whatoyer it” miy bo im the case of 
partition, ig not necessarily applienble to tho caso of inhervitaness 
and that although the word “mdlé” may, in some ensos, inelude a 
atep-mothor, it does not neeessmily do go in all easos, Tho passage 
citod from Macnaghtow’s Lind law 60 related to partition, \Wo 
must look to the circumstances of cach particular easy in whieh the 
word is used. 

Tt would bo contrary to tho voason for which according bo (ho 
Mitékshard, a mother succoods to her natural son an preference 
to hig futher, to hold thet the mother ineludos a step-mother, 

Tn Section 8, Chapter 2, page 848 of the AMitdishard it is said, 
“on failave of those heira (speaking of daughters and datylbter's 
gous) the two parents moaning the mother and fathor, aro successors 
to tho property.—Para. 1, 

Paragraph 2 assigns a reason why, in construing the above text, 
tho mother takes tho estato in tho first instanco, and, on failure of 
her, tho father, , 

Paragraph 3 proceods :—" Besides tho father is a comman parent 
to other sons, but tho mother is not sa; and sinco her plopinquily 
is consoquontly ‘the greatost, it is fit hat shu should (nko tho estate 
iv tho first instanco conformebly to the text, as to thy nearesé 
aupinde the inhoritanco next belongs.” 

Tn thé note to paragraph 8 it is said—"'The mothor iy in ro 
pect of sons not a comnion parent to sovoral seta, of thon, aud hoe 
propinqnity is therefore mord immediate, compared with the fathers, 
Butt his patornity is common, since he may have song Ly women of 
equal rank with himself, as well as children hy wives of Awhadriya 
and other inforior tribes, aud his nearness therefore is more modinte 


“in comparison with Uo mothers, Tho mother, consoynently, ia 


nearest to her child, and she succeeds lo tho estate i the first 
instance. Sinco ib is ordained by a passage of Manu that the 
person who is the nearest of kin shall have the property? 

The reason given in tho abovo cited pagsngo shows that a atop. 
mother is not intended to be ineltuted in tho word “mother,” 
Strango in hiy book on Hindt law, page Lt, refers lo (he paragraph 
as an authority iu support of the text——" sbop-mothors, when they 
exist, are excluded.” Seo also Macnughten’s note L Selech Cases 
ptigo 89, noto (n) id. 42, uote (a). There are other passages in the 


annie - 


APPENDIX, 655 


Mitékshard with regard to the rights of the grandmother to succead 
to the property of grandson’s son in preference to grandfather, whielt 
show that atep-grandmothers could wot be included, Seo Chapter 2, 
Section 4, para, 2, id., Scetion 5, para. 2, and tho notes on those pas- 
sages, 

For iho above reasons wo are of opinion that a step-mother 
cannol take by inheritance from her step-son. Wo may remark 
that our opinion is in conformity with the table of succession preva- 
lout in the Westorn Schools, includiug Mithila, prepared by Baboo 
Prosunno Coomar 'Lagoro according to the A/itdksharé, Vivdda- 
chinté-mani and other works, in which it will he found that alep- 
mollter and step-grandmother are entered as nil, The table immoe- 
diately succeeds the preface to Vivdda-chintd-mant by Prosummo 
Coomar Tigore.—Satherland’s Full Bench Reports, for 1862—1864, 
page 173, 

According to Flindt Law obtaining in Weatern Tudia, tho wives 
of Gobuja Supindas and Samdnodelas havo rights of inhoritanco 
co-exlonsive with those of their husbands immodiately after whom 
thoy pucccod,—Lakshint widow of Kalyan-rav Anant, Appellant 
Jayrom Mari Ravi Sripat and Ganput Rav Muhiput, Reapon- 
dents.—-Bom, I. CG. Bea, a j. Vol. VI, p. 152. 


‘ 
a 


Cancurra 11. C, A~Zha Loch of June 1876, 
Before Mr, Susties Pontifer. 
JOMURRA Binun versus SRuu-coraL Misser and others, 


A joint family property acquitod and maintained by the profits of trado is subject to 
all the lrbilitios of that lade, 


Ramtal Lhakursidas vy, Lakmichand (1) followat. 


DVonlifea, J-—Tho plainfiff in this caso is the widow of Monohur 
Tatl, who died in tho lifetime of his father Tatchmec-narain uppoor 
Khettry, Intchmee-narain left a brothor joint in estate, HLurry-narain 
Kuappoor Khettry, who subseqtently became insolvent. ‘Tho partica 
wore and are governad by the Mitéhshard law, 


(4) Rom, WC. App. 61, at p. 71, 


bes 
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The plaintiff claims that, as the widow of Monoliur Lall, she has 
a right to be maintained and supplied with monoy for the perform. 
ance of her roligions ccremonios out of the rents and profits of the 
house, No. 13 Roop-chand Roy’s Strovt, in Caleutia, ag property which 
belonged to tho joint family, and thal any intorost which passod to 
tho Official Assignoo as representing Ulurry-narain tho surviving 
mombor of tho joint family passed subject to such rights, A gront 
many cases hayé boon cited in support of the proposition, that a 
widow hag what is called a lion for maintenance on tho joiut estate 
and particularly in a Milakshara family. Lt is not nocessary for mo 
to givo any opinion on tho ordinary caso, whero the surviving mom- 
bois of a joint: family contract to convoy without reserving tho 
widow's 1ights, for in my opinion the prosont is uapocial caso which 
does not fall within the ordinary rulo. Tho plaintiff, in hor plaint, 
admits that tho poporty out of which sho claims maintenanoo, was 
acquired by her fathor-in-law partly by monoy suppliod to him by 
his fathor, and partly out of the profits of a business for the sale 
of shawls, silks, and Bonares piccogoods which ho carried on with 
moneys, portions of which wore givon to him by his futher, and 
portions received by him from his estate, Tn my opmion, tho busi 
noss establishod and carried on with monoys Ko devived must be 
tvoatod as a joint family business, and in fel tho insolvent was 
omrying on such businoss at tho dato of his insolyoney as appoaa by 
tho writlon statomont of tho Oficial Assignoo, 

Tt waa in respoct of his debly incurrod in such businoay that 
Durry-narain was adjudicated insolvent, And it is not alleged that 
any of tho dobts woro incurred improperly, or othaiwise than in 
tho duc courso of business, Tho dobis of tho family business bo- 
came greater than could bo provided for by tho ingolveut or the 
joint family proporly, and tho insolvent accordingly filed his potition, 
It seams to, mo that tho law is correctly Inid down in tho caso of 
Ramlal Thakwrsi-dus v. Lukmi-ohand (1), that porsons carrying on 
a family business in the profits of which all tha members of tho 
family would participate must have authority to pledgo tho joint 
family property and credit for tho ordinary putposos of tho business, 
And therefore that debts honestly incurved in carrying on such btsi- 





(YQ) Bom. TL CG, App. 61, at p 71, 
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negs must override the rights of all members of the joint family in 
property acquired with funds derived from the joint business. In 
other words, it seoms to me that those who claim to participate in 
the benefits must also be subject to the liabilities of tho joint Lusi- 
nosa, and by the plaintiff's own admission, the joint family title to 
the house, in respect of which she claims, would not hayo existed, 
excopt for the profits of the business, I had some difficulty at first 
in secing how the house could vest in the Official Assigneo without 
being subject to the claim of tho plaintiff; but tho debts being jomt 
business debts and as such, debts for which business ereditors could 
have attached the property, the whole interest in the property vost- 
ed in my opinion in the Official Assignec, In this caso, tho properly 
was put up for sale by the Official Assignee, subject to the plaintiff's 
right (if any) to maintenance, and was so conveyed. ‘Tho offect of 
such conveyance is, that the pwchasor took only such estate as the 
Official Assignoe could give, but if the plaintiff had no right the 
purchaser would take an absoluto estate. In my opinion, tho plain- 
tiff, under the citcumstancas of this case, has no right as against 
joint craditors to maintenanco or residence, out of or in the house 
in question, Iam however of opinion that tho plaintiff las no 
claim which can bo enforced against any part of the joint estate, 
until after payment of the joint wade debts, Suit dismissed,— 
Tndian Law Reports, Calcutta Sorics, Vol. I, pp. 470-476, 


Tho lion of a THindé widow for maintenance out of the stato 
of hor deceasod husband is nol a charge on that estate in the hands 
of a bond fide purchaser inospective of notice of such lien, 

A. Llind’ widow, boforo she can onforce hor charge for mainten- 
aneo against property of hor decoased husband in the hands of a 
purchaser from his heir, must show that theve is no property of 
tho decoased in the hands of the heir. 

Debts contracted by a Mind& tako procadence of his ‘widow's 
claim for maintenance, and semble, that if a portion of his proporly 
is sokl after his death to pay such debts, the widow cannot onforea 
her charge for maintenanco against such property in the hands of 
tho purchasor, 

Quere—Whethor a Tind& widow, by obtaining against her 
husbands heir a personal docroo for maimtenance wnrccompaiiod 
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by any declaration of a chargo on the estate, doos nol love her charge 
upon tleestate.—Adhivanee Narain Coomary (one of tho defondanta) 
versus Shona Malee Pub Mahadui (plaintitf) and Biddyadhur 
(Defondant),—Indiau Law Roports, Culeutta Sorics, Vol 1, p. 365, 


Privy Councir—Zhe Ynd and 8rd of Fely 1875, 


Bawun Dooxzey and othors (Defendants), 
VETSUS 
Bri Buookun LAL Awvstt (Plaintiff), 


{On appeal from the Tigh Court of Judicuture at Fort 
William in Bengat,} 


©, a HindG, inherited from his fathor property charged, under 
the Mitakshara law, with the maintenance of N, his mother, GC 
dying without issue, his property passed to D, his widow, who allowed 
tho maintenance of N to fall into arrears, N brought a suit against 
D porsonully for the amount of the arcars, and obtaincd © money 
deciee, in oxecution of which D’s right, title, and interest in the 
property Jeft by her husband were sold, Neither the decree nor 
tho sale proceedings declared the property itsolf to La liable for the 
debt, Tn a suit by the roversionary heir of C, alter tho death of D, 
to establish his right of inhotitance to, and to recover possession of, 
O's ostate, ZZeld, that the purchaser at tho oxeculion-salo toole only 
the widow's intorost, and not the absolute estate, aud therefore the 
plaintiff was ontitlod to recovorx—Indian Law Reports, Culoutta 
Series, Vol. I, p. £33. 


AnbAHABAD IT, 0, Au—The 20th of June 1876. 


“Gaunt (Plaintiff) v, Oianpramanr (Defendant), 


A Tlindt widow, who resides with hor hushaud and the mombors ot lia fainily in the 
family dwolling-houso while ho is alive, is entitled Lo reside theorem aflor hike death, 
and cannot be ousted by tho auction purchaser of the vlghls and inlorenta in tho house 
of hor husbuud’s nophow, 

Mangala Dobi a, Dinanath Boso* followed}. 





*4B,L, Ry OF, 7250, 12 WR, 0.0.95, Anto pp. GUh, 004, 
+f Bee, howovor, Monin Geer ve Zot I Ge Hay Ne Wi 2, 1872, ps 16d, 
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Tho plaintiff in this suit was the auction-purchasor of tho 
rights and intercsts in a cortain dwelling-houso of his judgment- 
debtor, Bindesri Pershad, 


Bindesri Pershad was the son of Lachman Porshad, doocasod, 
and nephew of Beni Pershad, also decoased. 


When tho plaintiff endeavoured to obtain .possossion of the 
houso ho was resisted by tho defondant, tho childless widow: of Beni 
Porshad who was rosidiug in the louse, and claimed the right to 
reside in a moicty thereof as her husband’s widow, Ile theroforo 
brought the present euit to eject hor, 

The Court of first instance gavo him a decree, The lower 
appellate Court held, on the ground that a moicty of the house was 
admittedly the soparate property of Beni Pershad, that the defend- 
ant was entitled to the right of residence claimed by her, and dismissed 
tho plaintiff's suit. 

ho plaintiff appealed to the High Court. 

The judgment of the Court was as follows :— 

IL docs not appear to have beon admitted that the proporty was 
hold by Lachman Pershad and Boni Pershad in equal shares, bub 
assuming il was tho joint property of the two brothors, the widow 
of Boni Porshad is ontitled to live in it, it being the house in which 
gho resided with hor husband, She cannot be ousted by a purchaser 
of hor nophow’s rights.—Jfangala Debi v, Dinanath Bose® Tho 
houso is a small ono, and it is not shown that one moiety is more 
than sufficient as a residence for tho Mussammat, We shall not, 
thoreforo, distur) tho deerce of the lower appellate Court, but dis- 
miss (ho appeal with costs.—Indian Law Reports, Allahabad Serica, 
Vol, I, p. 262, 


ALLAMABAD.—The 8th of May 1876. - 


Held by tho Full Bonch that a Tlindt widow is not entitled, 
under the Mitukshaa, to be maintained by lor husband’s relatives 
meroly because of tho relationship bebweon thom and hor husband. 
Lor right depends upon the existence in thoir hands of ancestral 
property. 


* 4B, LTR, O, a. 725-2 Wi RR, O. de 8h Artie, pp. 605, 606 
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Ueld, on tho case being roturnod to the Division Bench, that 
the fact that tho defondant in this case was in possession of ancestral 
jmmoveablo property at tho death of his son and had  subscquently 
gold such proporty to pay his own dobts, did not give tho son’s widow 
any claim to be maintained by him,—Gungu Bui (Plaintitt) versus 
Setaram (Defendant ) 

Indian Law Reports, Allahabad Series, Vol. J, FB. p. 170. 
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ABDICATION—See resignation of woidly concerns. 
AUSHNCE — 
for move (han 12, 15 or 20 yours, effect of, tie we BL 25 


ABSENT PERSON UNIIBARD OF— “ 
tho period for which—miust he waited tor, when he must be treated as 
dead, his funoral obsequies perforie 1, and his property inberiled 4, 21-26 


A'OHA’R—Sov cristom or wage 


ACQUIRER— 
by what moang Lecomed ownor of the proporty acquired... my LG 
ACQUISTLION-~ 
virlaious modes or means of yy Ms oh we OG 
mado through any of tho virluons means producos ownership snd pro- 
prictary right fee is ov one we OG 
ADOPTION ' 
tantamount to the birth of n son. . . on a 18 
ADOPEND SON-- 
is born again in Che tnily of his adopter... aie Pay iB 
hax, fom the moment of his adoption, all the rights of a logitimatoly: 
hegotton son See of ie re tis ot 


ADUULPERY See mnchastily or incontinence, 
ADULLEROUS WOMAN-- 
ia not entitled to inherit a wie ve 116,117, 150, 109 
ALIEN ATLON— 
by & futher ov qrandfathey— 
of ancestral veal propoty without the consent of hig son and 


. 


frandon for purpoges not warranted by luv, is illegal... 85-39, Lb, 40 
of tho required portion of. the proporty even wilhoul {ho eonmiont of 

his won aud yrandaon for purposes wareanted by Taw, is valid 4, U1, 8 
wibh tho consent of all his sons and grandsons is valid for any 

purpogg oun toe ” on 1 8S, 80 
of movable properly, aneestial or aequited, for any pm pose, 

valid, without tho consent of his son and grandson a FG, GO 





ere 








annem 


ii INDEX, 
of any propeity received ly lam in paitition with his AON oP 
yaandson, valid . és we w O4 
of property inherited from a collateral maternal relation, on z 
solfac quired, valid aie ny a i 67 
by an undivuded parcener— 
of ony portion of joint poperty wilhout the consent of his eo-par. 
cout or eo-hoiv in valid if made for tha pake of (he funily, 
otherwise invalid eyon to the extent of tho abonor’s own 
shaio a oa vs ve oe 72,76 
of joint properly valid acoording to the taw as administered 
in the provinees of Madras and Bombay, to tho oxtont af the 
alionor’s own share nee ‘ee vs va via 
by a divided parcuner of his own acquired, sole, capaate ov divided 
property, valid for nny purpose without the consent of {ho other 
member or members of the family a ti 78 
by a fomale of her inherited propaly, when valid and whon inyalid : 
seo Widow, daughlor aud mother, 
Dy a female of her inherited properly being seb auide, bho property 
should rovert to her if she havo wot already connnittod any act 
involving forfeiture of her right of inhottlunee (Seo waste) a. 144, 
hy a widow (ova female) of hee tnhosted property, wholher tor an 
Mlowable came or other ive, should, aceordinye to Cho aedorn 
Judges of British Indu, sanain tilaet unt bor death jtho 
; doyersjomny heir may, howes et, instilule a aml oven dieing the 
Hifo-fimorof tho wiclow on female lov a declaration thal thea eon» 
voyanies was exoentted for a cane not allowable, and iy Uherelove, 
not binding beyond her hilo; and also for remedy against 
the gunteo Lo prevent wasta ar desliugtion of the propaty 
whothor moyablo or immovable saa te oF 145 
ANOMSTRAL PROPERTY — 
defined— wis oe tae “ 81, 40 Noto, 


immovable or real, cannot bo alienated by a falhor or gaandfatliow with- 
out the cousent of his won and gianidhen, orcopl for purpoxos wine 
ranted by law ov for a legtl ncvosnil y se to ve SHS Y 
movable, cannot, avcouding Co the Adetéd shard, be alionntod by a fibor 
or giandfathor without (ho consent ol his wou and grandsen, exeopt 
for pin posos sanctioned by law ov for a legal necewity, bat avcord- 
ing to the VirwMitrodoye awl some othm *authoritios, unm he 
tlionated by him for any purposo withont Che eonsent of hiv non antl 
grandson ate ae te ss 82-36, OL-66 


ANCILORNL—Svo yatt ov asculic. 
ASCHTTG (ATI)— ‘ 
is succecded by his vitluous pupil aa ase ve MY 


INDEX, 


B 


BASTRAD—Sco illegitimate issuo, 


BENARHS SCHOOL (of law)— 
tho lay books preferably used in—- oa oe 


BENGAL SCILOOT (of law)— 


tha law books preferably ased in— ord u 


BIRTH 

twofuld, concoption and actual production 4. 
BOOKS— 

of tho Dharma-shdstra sé 

proforably used in each of tho soliools of law ry 


BOIRA/GI’—See Mahant. 
BRAUIMANA— 


ae 


Uy 
xvi—xviii Prof. 
sks Drof. 
. 16 


v—xxxi Prof, 
xvimxx Prof, 


inhovila the properly of « twiee-born man on failure of heirs down to 


tho fellow-studont . 200 
BRATIMA-CHA/RT—Seo student in iiatiogs 5 
BROTHER 
of tho whole blood inborits in dofault of parents 171, 192 
of tho half blood inhoits on failure of a wholo brother .,, oe = 0B 
BROLTMUR'S SON— 
inhovita in dofivult of {he half-brothor aid 175 
of tho half blood ancoceds in default of a wlorine rothon's ‘| HON 1 VW 
according to tho Pyavekdra-maytkha—of tho half blood docs not in« 
hevit in dotault of a whale brother's son, but as a gentile 176 
if more than one, thoy take por eapitd a tee on Wi 
but if any of tho suviving brothers dic leaving sons before patition 
of his proviously decoased brother's ostate, then tho sous of tho bro- 
thor lallerly deecasod inhouit per stirpea te te 177 
BROTIMIVS GRAN DSON— 
inherits ag xbove in doliull of brothor's son... te we WB 


‘ 10) 


CAUSH— 

of hevilablo right one oe 
OMASTITY— ‘ 

a Leqtisite condition for a woman fo inherit... on 
ORREMONINS— 


initintory, how many, hy and for whom to be poformed .,, 
CUARGES ON TLE INU ERITANCH— 
how many hinds of we dad ‘iy 


14, 16, 19, 20 
L1G-—118, 150, 109 
1938, 237 


230 


ee 





1 
i iv IND, 


OHA’ (disciple ) 


me” principal or virtuous, inherits (om Tus spivtlial preceptor 236, 229 
CIVIL DEATI— 
how ened or oltoc tod ra) : + 40, 21 
CLVILITER MORTUUS — (eivilly deud) 
who ae Chey ee ‘ : oss vie 20-~445 
COCNATUS- -(handhas, ) 
low many ehaises ov hinds ol- a me 194 
§nherit aceon ding bo the order of thei proximity 3. 196, 196 
CONSENT — 
nay be express, faedd on iplicd . oe wa 10 
+ of cn-puceners, coyttisile Lor the validity of an alienation mado wilbous 
a logal necessity or fos purposws vol winianted by hav. oe 88, 80 


of royotsioumy heis, requisite for the validity of an alenation hy a 
fomalo of her mhoriled property for purposes nob watranted by law 


or withoul a lugil necensity an ees ow 128, 167, 160 
CO-TLEIR —Svo eo-pareene. 
CO-PARCENER— . F 
inherits the undisided property of bis decmaeed coshcrr or eo-parevnor.,. 214 
iy incompetent to alienate his intrest im the yomt property. without 
the consent. of hia undivided coparcena even to the extent ol! lin 
own share, Cxeoph fou purpo er warranted hy Loy nea a eeyv it) 
co-ardinds ar eoucuieent wight al + 3 we BY OBL « 


CUSTOM OL USAGH 
mmonorial, Inyanably observed, sud not repeat to the Vedas, sue 


pereedes thu goneral masini of bay ei uw uw 22i3 
not inymiably observed Lom time immemorial or for many genorations, 

doox not ovdrido the masitus af law ee a : Quo 
the prevention of entoremucent ol a hy violenes or unde means not 

held to bow reach oy breath in iia obaeryanee F Mie 2ub 
regulates succession to 2 7 ov grent landod ojtato , ihe BIG UBB 


D ‘ 
’ PAUGHTER— 


sudecods to the solo, sepatato or divided property of her father in default 


of his widow on Sie ay ss we Lhd, Tha 
wichaste, is exelided fiom iuhortlance a vi ae 150 
nomanied, inheits to the exclusion of {ho manied— ——.,. tee 1b 
mariivd, inherits in defiult of the annuried -- % ie Ibe id 


unprovided, inheta to the exelusion of the provided or onviched 
we who inherits on Sailwe of the former according te the 
Bonares, Mabrall( and Didvidanchools — .,. vn 162, he 


x 





INDEX, 


batvon o1 destitute of a son, docs not inherit arcarding to the Saya 


chandrih & ei si we as ve 
* if more than one, thoy equally {ake the haitage, and ean divide it 
among theniselves ., : one ve 


surviving anothor—, tales also the portion inherited hy tha decensed... 
vight ones vested in—does not cease until her death, notwithstanding 


sho beeomy binren or a ponters widow ade we us 
eaunot alionalo any portion of her father’s properly without a legal 
necessify or for a purpose not warranted by law a on 


1o4 


(b6 
155 


168 


157 


is subject to all {he restrictions imposed on a widow. (Seo widow) ...157, 168 


in Mithila and Mardis has absoluto power over {he movable, while in 
Bombay—has such power over both ihe movable and immovable, 





properly of hor father sae oan + ve LSB 
DAUGHTER'S SON— 
succeeds, in default of a qualifled daughter, to tho solo, separate or 
divided property of his maternal grandfuther or we 159 
succeeds on fale of a father according to tho Meddachimidmunt 162 
i if more than one, whether born of one or of several danghtois, they 
tako equally and per cupid, ies. ae sie 162 
DBATI— 
! comprohends civil as well as phy ical— See civil death)... vs 20 
Y of tho owner combined with the existones of the heit produces herits 
: ablovight in, and domination over, the proporly of the degensat 19, 20 
DEBTS — 
of the late owner—~ 
comprehend also whatever ho had promised, whatoyer price ho did 
nol pay after buying a thing, and whatever ho had morigagot 
for a, a oe oe on an 213 
must be paid by the person veesiving his hoilage ov propoly ai 239 
‘ should bo paid by tho son oven if no heritage was received by hin, 
also by the grandson bul without interest tia 240—213. 
j vol posilively payahlo by the gieal-guandson and the rest antess they 
veevive the hotiage 00 fry 210— 243 
incurred for immo) uses, the fines and lolly imposil on the lato 
owner and tho gin for which he was a swely, ae not payable... 214 
follow his assel4s each hoit is to pay in proportion to the property 
» recvived by him, aud in the ease of an heit’s not getting ov taking 
tho heritage, he 1 not legally bound ié pay debta ol the deconscd.,, 145 


anny be appottioned by the hous with the conscat of the editor... 200, 240 


can be realized hy a eeditoe diem the agsets of his debtor oven 
Ahough his heir bo a minor... wat ae 
should bo paid by the sou born aller partition in proportion to the 
| shave recived by his father tu the partition with he olher seus. 


247 


aty 


BLT Gt 


vi . INDIA, 


of a pecson long abient, incapavilated by old age, by long and in- 
curable diseisea, or wholly invelyed in ealamualy or distiess, &o., 





should bo paid by his son or anether who manages his property a. 2s 
conlrecled for the family by any per on couneeted Charewith, if not 
paid by tho hewt of the Kany, mast be paid by tos son or the 
pewon inheating his popaty ey . fie 260 
contracted by any af Gra eo-pareenors ef a joint finmily tor tho bala 
of tho fimily, must be repaid by all the staviving eosheiss sie 2683 
contiacted by a widow or tho like for the liqaidation of the debts of 
tho lato owner or forthe parformance af ae aet or nots indispeas« 
ably necessity ntust be Tepaid hy the surviving heirs... + TO, 253 
DEGRADATION (or sin) = 
eauses avalusion (rom inheritances. de tee te a 
DIGUTS— 
of law, on a ws xiv-—xv Pref, 
DRA’V LDA (country or school of Jaw)— 
dofined cay oa we - avi Prof. 
Inw books preferably used in— 4, is ate coxix Pref, 
DUTILS— 
of an hair: soo chaigos on tho inheritance. : 
of a widow on ive ay oe 102—~114 
E 
PMIGRATING PAMILIES— £ 
avo entitled Lo (ho benefit of Qo awa of tho former countiy provided 
thoy have tniformly observed tho eustoumay coremonios tad ro 
Jigious rites ordained by those liye Se Por 2. yoy 
aiusb be prosumed, until tho coniary ho proved, to have Inonght with 
them thoiy lays mud customs a 46 an 22) 
ENTRANCE INTO ANOTHER ORDER 
that is, a condition athe than that of grihasehe, 0 civil doath we 21,29 
ESCIuAT— 
for want of ll (other) heirs tie ave oa 201, 207 
EXCOMMUNIGATION— 
a civil doath ine w = i ve 20,8 
EXLINCTION OF WORLDLY CONCERNS— 
causes oxtinelion of right a u . oe Bt, 22 


PATHER— - 
has equal ownership with his son in Che ancestral veal oxtato te 
eanuot without the conéont of all his sons and praiudsons alienate arty 
portion of tho roal property, ancustal or required, oxoypl undor a 
logal nocassity or fer purposes warranted by law ne ty 


N26 


Doane h2 


onan ty 


4 


INDEX. vii 


ean wilkioul the consent of his sona and grandsons alionate the requdred 
poilion of tho estate under a ee necessity ov for purposes sanetion- 
ed by law x fe oe a ve 40-48 
oven without the consent of his sons and grandsons, can, through allee- 
tion, make a pift of a moderate portion of the movable properiy 44. 40,45 


with the consent, ofall his sons and grandsons can for any purpose 





atienato any portion of any property aa ate a. 37-39 
has absolute power over his own acquired movable property ve 65 
according to the Vérw-mitodoya, &e., has absolute power over tho an+ 

eestral movable property ww tee A 56 
has absolato power over property whieh was inherited by him from a 

collateral ov maternal yelative, or way sell-acquised eae vee 68,67 
ean Alionate any description of properly received in partition with 

his sons and tho rest on vee eee 64, 
has absolute power over any property if ti lias ne son, grandson ar 

groat-guandson whoso lather and grandfather ie dead, os 58 
onmiot alienate oven the whole of his divided or own aeqnived pias 

perty i he hes a family whom hd is bound to maintain too 00 


inhovils after the mother necording fo the law of the Benares and Mi- 
thild schools, and before (ho mother according bo the Mahalla and 


Drdévidu schoola v4. hs ite aay 164, 168, 204 
YRLLOW-STUDENT IN TMIBOLOQY —(se-brudiadehta t.) 
inherita on fiuluto of a pupil Ae tn tee ee Loo 
rayvus—- 
ofect of the esislones of— wee ina oe es 16,17 
whon born alive has tho rights of a posthumow sou. ve 16,17 


G 


GUNTIBES —(yotiaja,) 


who Chey me ve ong or 178-180, 184-186 
inherit accarding fo proximity on failure of a beothes son or 
yaandson ase ae ae oe 161-193 


GRAN DUATITER- (paternal) 
id, respect of alienation of veal properly subject to the samo ves. 
trictions aud rules as fhe father (nee father) ue Se 4h dG 
inherits afler the grandmother according to Ute Bemuaes and Mithe 
MW nehools on ts vr BQ, ROA 
inhorita after tho sister according to the Mabwatta whol se lOO, 206 
doos not inhert before his descends recording to the Sarit 


hauriké eee ane eee eos «387, 188 


CQRAN DMOTTIEER (puternal) 
inherits aftor the futhot’y deacoudants and bolero the gaand(ather 
according to tho Bonaros and Mithilé achoale wt 181, 206 


vili INDEN, 


doos not Inherit ator tho fathers deseendants acooding to the 


Snurte-chand ue on ve 187, 189, 206 
iv subjecl to the same restisetions ay tho widow and the reat (eo 
widow, danghtor and mohet). « ee toe vee 167,158 
GRANDSON~ (son's son) E 
inhewts in default of a son ve w Py be 90 
af fatherlesy, tnkes his fathers share sanuullanconsly With his unelo 
or ances " tee ve 92 
hag the rights of «son (ace son.) 
GRANDSONS ~— 
inherit per stupes 4. ny ist . Av 92 


GREAY-GRANDPATHER~ 
ig, in respect of ahonation of real property, subjeat Lo Uke samo tules 


and restrictions as the fathor (seo fathor) .., isa . = 46,40 
inhotits afler tho gient-giandmother we ve 188, 205 
does not inhovit as above according to tho Smrttt-ohandrihd +187, 188 
succeeds in default of the palenal grandfather and half-brother nc- 

+ cording to the Vywahqiamaythha vie 1% 100, 206 


GREAT-GRANDMOTIER ~ : 
inherits before the great grandfather according to tho Benaren and 


Muthilé schools “ . “is «182, 208 
GRWAT-GRAN DSON— 
inherits in defiult of akon and grandion " one 90, OL 
if dentitute of father and grandfather, thiols simamlaneconaly with 
his uncle or giand-nnele on ” us one 92 


GREAT LANDED ESTATIS—(nont somdadarces) 
if anciont, nig anecocided to according to the rule or custom regula. 


ting tho auecession of ard... “4 ue 220 
H 
TALE-BROTHER— 
“nob reunited, succeeds in dofault of a whole bother ,,. wo 172, 204 
UALI-BROTUER'S SON— 
suecoods ‘on fuline of a whalo brother's son... vie wl 75, 204 
TLEIRS— 
who they are— oe one oy ie 201— 207 
order of the srecession of —~ on rh to QOL QOT 


other than a son, giandgon, and tho great-grandson whose father 
and giandfathor aio dead, have no right or power to restrain bis 
{pobablo) predecessor from ahenating at plonswio his ancestial ov 
aequiied estate a, ae m o “ 68 


er ne 


ae Me 


oe 





INDES, ix 


VERITABLE RIGHT -- 
of the son and «randion aceiner by bith, so also of the great 
mendion whoso hither and giandtatlier aed before the dite 


OWNEL 4. “aR nd AL 16, Le, 1, Je 
of otha hens, aecrars by then surviving at the tame of the owner's 
tenth ve vad ” ve 10,80 
HERIEAGH — 7 
defined . a » S12 
obstitcted : - one oe 140s 
uhob faetad rade » 1418 


ILLUYAILIMALE SON— E 
begotten by a Séac con tis female slave ot ona fone slave of laa 
blave bikes the whule or lub of bus ¢ bite eoder diffrent are 
cumstinie ss o- es 4 
Leollen by vSAe hae on ue unmaiuied She Ge wourue with whom 
Genial connection wis nol mnecetuous ts enalitleddte babe move. 88) 69 
Do,ollen by a Sladia on wu hopl-wonan or continnows coneubuie is 
also entulled to Like as abovg oe “ na es 90 
Thegotten by a twice harm pian ona aleve, on the stave of ta slave, 
on an tounaitied Ada wontan, or ond hepl woman oi cout 
oud concubine, deer nol whet, dat, af docile, os cntrtled: to maine 
tonmuace . ae . . one MG 90 
INCHOATEH RIGHT - . ‘ 14 Anno, 
INCON CINUNCH-Seo atcha dlity 


INEMATORY CURMMONT DS —~ 


what are Chey and how many i ninsbet 236, BB7 
hy whom te be perfouned ud nerespeet of whem— Db PI7 


S K . 7 
F De 

WING (Raja) ~ 

take sue dof aut of all hous the propaty of Ashatiay os and Voeshyes DOL 

taker tho propoty ef a Shed e who dial without! deaving hers 


down to the Bb qatiws or comiles om . 6,4 203 


TA 





MALTIRAT EN SCHOOL (ol Tew) 
the taw boahk prelcrentidly mic tm ‘ ais Pr 
MANANES = 
orolliea The devotes aie cae ceded Dy ther yaetuowe payaly oa 
plinerpaibeé fey auliyeel, howeva, bo tie wore ox cu tome of the 
pubula Wath cr momnieraset ca lise t tn tee Pah 


Rae A + ot 3 e 


x INDE A, 


nob bond fide retived fom the worklly afbuce aie sueceaded by 





they sons and the rest ; : . ane 
MAINTENANCE — 
from ths deceused’s cilatoor from the pewon taking tas entate du 
rovoivablo by the por iays whom the decoancd with bound Co enpporb 266 
1 to bo poalively aupphed from the fate own calute to hes old 
mother, father, vacuo wile, mifaut pen, nutnared danshter and 
* water, aud to those relations whe on account of detechiar by the 
forco of cnaiom aro excluded front mhoutiunice a w MO, B08 
to bo supplicd to the widew dauydtor an lu ol tho decensad in 
ease of hat bemyg cngraticd un lity family by deceased og by dies 
petmissios and nob teceiving any property front her lato drusbansd 
ov any other pornon es am ae 4% 268 


not lobe supplod to the adullcrona wite, walow, or any otha 

fommlo whont Uho late owner wan other wiao bound to moaimtan 4.260, 266 
ia to be supplied lo tho wife or ony metmber-sol the fauly (vho 
_. must he supported, bat) was cxpelled without a good cause, or 


Sam who tora just catise could not hyve in Che damilyr a on R61 
reconathle by the woman who wethont auchule purposes quitled 
the Jamily hone, and hyed with her poentoor other relations... 26) 


nob receivable by the woman who without a ye beat oe costo 
alsowhore though sht was directed by hor hicdband fo ho aan. 
farmed in the family hone . “6 ahs Orie 
receivable by the sen begotten hy a da imene, Ash cia on 
Jowhyeconatomale nhaye or ie (cnuilenlave of tin vlave, ot kept 


nuntress, out of bus father ta onli ae Po . LOL 
the amount of--showld be fixed an comsdoraion of de tecevern 
rank and position in tile as well arto the extant ol tho catato 264 
should be allowed au not allowed according, to the ce tom, at any, 
onidting in the family < Ma : 268 
> Fi : 
MISSING VERSON— . : 
hold to be dead altar 12, 15, or 20 years, in rofercnee to lint age 
or ehition, from the date ef hes hes iy oon maaan a 1, ORS 
how to pe traded qpon retiring after the xed pactod » 26,27 


« METILILAS SCHTOOR (of law)- 


dolined Fr 5 ee av Pict, Nolo 
the books preferentially used in avin Piet. 
MOTEL . 
succceda im dofacdt of the daughter's son. aK ay tat 
; iuherts m dctaalk of tha futher aecoding ta the Myacahdre 
meayuhhe, Snritechoontthd hee ; Fs 168 
* if unchaste, ce not ented to inert - i . 1a 


ae, ol 


— 2 


InDity, 


xi 


is incompetont to alionate her son's-heritage without a legal econ 

sily ov without the consent of the revetaionary heirs (eo widow.) .. 100 
hag absolute upht in, ant power over, tho movablos inherited hy 

hor, according fo the Mithil& Sehool and the High Coutts of 


seg 169 


“8 


40 


on 23 


Maddvna and Bombay ae we oe 
MORTG AGH 
igincluded ingale 6. 00+ oe a es 
: 0 
OUT-CASTS— 
alo not considered dend as to the property acquired after their do- 
gradation nts vis ase aes 
OBSEQUIES—~(of the late owner) 
hy whom to bo performed or through whom a 


ORDER OF SUCCHYSION~ 
to tho divuded pi opoity— 


acco to the Benues school “ae Z 
acconling to tho Mithila sehool nie oe 
acooting to the Di Guida school iva an, 
ncooding to tho Matraéid seloot ae a 
to the sole or separately acquired propurty ey 
to tho uivided propa ty ane rs ass 
OWNER — 
aw by what means os ay one a 
OWNERSHIP 
how acorues ’ on tee tee 


of Uho father and aon in tho’ ancestial propmty, the saino~ 


‘Pp 
PATNI'—Soe widow 


1231, 232 


we 204 
we MOE 
1187, 204 
wl 72, 204, 
ve 208 
ve Mh 
we 10 
we 16 


vs BIBI 


109-—~112 
ws 167 
we 86 


ue 198 
one 217 


dofintlion of ee ne on 
omployod with a goneral import to ombraco all the females ontitled 
to inhiorit + on ae on 
VROPRLALARY RIG 
how produced aw ae ta rn 
PUPTL—(shishya.) 
inhotits on failure of tho spiritual preceptor . awe 
if virtuony, nneceeds tu tho property of an ascetic bab 
POWER 
of ct fathar + ¥ 
ovor aneoyleal and aolf acqumed real property nat 


wn Bh BT 


Bde Bt v 


. ape 
. n 
aul (NBC S, ‘ 
foran allowable cuiio or under ade at nec aly fom ht 
over hirown acqmated af ance a ul movable property + 66, 6b 
i ova the opaly which enol ane shod, Sal srother wre aequh- 
ed by him, av which cr ehyaded wrth hee nons and he weit ve 57, 6h 
ol wagon or ptand et ova the waice Grad teal property in the bands 
"ob Desdather on gtandtathes ., toe ” Af, WW, Ob? 
af a widow or female ovce He propaty snheedod by hes (23, 187, 169 
far un allots dile cata ar ttader Chea ad tteee aly . Hi —EdF 
af erevaorona, over the properly mnliarited hy oc tera LE bth 
iy 
RA c 


avec sing tg--is Levudited hy cashom) president dome time un 
monal : oe or seg " 


RASMV—Goo King) : 
RIMIGNATLON—(ot tho worldly conecins ) 


iS 


operates wi civil dath . “ o 21,27, 24 
RAL PROPERTY — 
mncludes cretody und slaves e wellov banda bas aa Ag 


REAPPEARANCE 
EP 
fumcn fisod dos ‘ oy of 
ctecl ale on en ‘ + Th eb 


REMARKS ~ 


deapeching alionttion by a falhor of la reven aquired arcal property ho 

on the ordarvot mccomton given by the Mhrope mn waiters 1 TOG. VIS 
REVERSIONERS OR REY ERSLONA LY THEIRS. 

inherit after tho mice s tou of a fem ide her P we wm 

who ol the takai me paelorence fa otheut, PrP Par 12i 


who eft the hive acuiyphl do reatiame the bemale euecc rok fom 
alferadinys tho usherted property withor€ a fel necersty, ar 
fat pur pages not warintcd by tis, and fo have itch lienation, af 


pinde, rol adda. ay, ae wee yAe 
{he consent of which ef the - te mec my for Che valadity of an é 
Hlow il ahionation by a femde of her mbherted property : Its 
: cl 
BALMS . 
Oye ath . 


of ance iid on obi acqnoed teal property cannot bo anide wilh 
oul tho vosiont Of iss ons and gandions cxccpl ander ale gal 
necessity ov dor pu pores warranted by law os te Ah OU 


INDEX, Stir 
« 
wuhout the consent of all the sons and giandsons only so much of 
the above property enn be alienated as imay be necessary for the 
purpose wartanted by law ae was oe vee 10-18 
with the con.ont of all the song and giandaons-—may be mado of 
any portion of the above description of propeily .. oe 87-30 
the share recoived by—in partition with lis séus may be validly 
ahenated hy him... ie on oe te OL 
by @ copareenar— 
of tho undivided propos ty cannot bo made without tho consent of 
the other pareener or jomnt-owner even to the eatent of the alie- 
no's own shine és . o ws 72 
muy he mado of tho seguired portion of the undivided property 
unde a legal necessity or for a putpose sanctioned by law even 
without the consent of the other co-owner ov co-owners 40—~43, 75, 76 
may he made of any portion of the above property with the con 
sent of tho other co-owner or eo owners" nae .. 89,39 
according to the Tigh Cowl of Madvis- vila to the extent of 
tho alienoi’s own shue, whilst according to the Laugh Gout of 
Bombay only tho sale or mortgage of ib is falud, but not gift... 17 
of the divided share of cach parcener is valid te we 78 
ABLV-ACQUIRED REAL PROPERTY — 
cannot ho alienated by a fathor or grandfather without tho consent 
of his son or giandsan exeopt undor a legal necessity on «for 
purposes sanctioned by law ‘8 a 36, 89, 60 
accotdimg to the lite decisions, howover, can he alicnuted without 


any tcublickon ve or vee we ++ G05 
SLAVIS-- 
described to be fifteen hinds of—— Pe ne Gio oh 
SAPINDAS— 
detiniion ol — . ” oe vee 18}, 190-105 


inbarsl according to the proximity of degre oy ae Wo 


HAMA'NODAIAS-— 
defined on we i oe 6184, 193 


inhorl on failure of sapircas aceording to the proximity of degree... 18k 
o 


SINTER 
anhorits afler the puernal grandmother according to the law of 
Bombay ong os ves ane tee 189 
HON - 
inherits fist of allo. os uw se vn ad 
has ne night to ynohilnt and power to restrain his fathor fiom mak. 
ma tn afienation of heredity soul property without algal 
necessity or for purposes not waanted hy hav te . \7 





& 


aie JNvEX, 
hag algoa right to ano lo sot aside any illogal alienation by hia 
futher of tho horeditary property ae fen 
(Sea Partition) : 
SONS— 
of tho name deseiiplion inhorit in equal shares te tes 


tlegrtimste, soo ilogitimale son 


BON'S BON~ 
inherits in dofautt of tho son. ‘ve at us 
whoso futher is dead, inhesits simaltanoonsly wilh his unclo, if any... 
hag a Light o1 power to prohibit and rostinin his gimndfathor from 
making any illegal alienation of the hoveditary property, and also 


aright to suo lo sot aside such alienation, if mado .., sae 
BONS’ SONS ~—~ : 
whose fathers avo doad inhoit por efi pes and nob por capred rn 


(Seo grent-grandsous.) + 


APIRITUAL PREOEPTOR (A’ohd ya)— 


inhorits on failure of cognate kindred “ sie ayy 
STEP-MOLITER— 
doen not inert from her atep-son ” te on 


STUDENT LN LITEOLOGY (Brahmachdt)— 
nowktlake or porpotual, is suecooded by hiv sphitnal procoptor 
agit kad vine or temporal, is sueceedod by his fathor and tho rest. 


SUPREMACY OR DOMINION— 
of a fathor over tho joint family property .. ” iss 
of tho ollest son or of another bewt qualified on on 


SUSPIVION OF INCONVINENGE— 
causod forfoiture of right to inheritance, bnt not to maintenanco 4, 


U 


UNCIASTE— 
not entitled to inhorit ae os ww te 
suspectod to bo—is not also ontitlod to inherit, but to have main. 
* tunango we te an on a 
UNCILASTITY— , 
causos exclusion from inheritance oe os on 
USAGH—Sco Custom. ‘ 


Vv 


VOLUNTARY ABANDONMENT 
eltagt of tee 


oy oe oy oe 


& 


48, 19 


8k 


00, D1 
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AT nob) 


8-07 


108 


170 
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116 
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INDIA, XV 
WwW ‘ 
WASTE.—~ « 
by a fpmale defined an on u sii 133, 184 


of the inherited properly, by a widow or female, prohibited ,,, 132~184 
whon made hy a widow or a female to the injury of the reversionaly 
heir, and tho property in iu dauger, the comt of justice may adopt 
sitch measyies whereby tho estate may be seemed for the ultumate 
heita, provided those mensmies do not affect the widow's or 
female's rights aa the éhen hoir entitled to enjoy the income ane 145 


WIDOW— « 
if a puint (gy, 2), chaste, ant capable of performing Shréddhas aud : 
other religious acts, inherits from her hasbaud in the case of his 
dying without a son, grandson and great-giandson (in the male 
line) and separated from lus co-pmcencis aud not subsequently 
re-united wilh them oe oe oes 100-1084 * 
if manued in the dAure form (that in by Lemg bought) does not in- 
hott necording to the Smide-chandiidd, but imberits according. 
to Voa-nt odoya in tho ovent of there existing uo’ widow mamied 


in ono of the approved forms of marriage is 110,111 
not boing tho mother of a daughter, inherits, according to the 
. Smrite-ohandrikd only tho movable property es es 118 


boing ontilled to inherit nob the undivided but the divided share 

or the solo property of her husband—inherts also such popetty 

an was aopatalely acquhod or held by him or was vested in 

him, though tho unjoymont thereof was postponed till after a 

eonbingency vee o on on ies 116 
ay hot to her hnshand—inherits only auch property as belonged to, 

or was vostod in, him, or ag ho was ontitled to, though not pos- 

sossed of, and not such property as would have devolved on him 

hud ho out-lyed its owner tee Pen “ns iva 119 
if unchnsto, —in oulitled noithor to inheritance nor to maintenange ... 116 
if anapected of snegutinenes,—is not entitled to inheritance, but to 


imaintermues only ae one ten 118 
if more (hin oue, they inhorit equally and simultaneously, and may 
divide tho ontate among themselves “ ve @ 4 119, 120 


(Sou 2 Ind Te dt Cal. pp. 270, 271) 
upon the death of ono the suiviving—takes also the portion held 
by tho decoaned oo we ove os 120 
if uandie to stay in het hushand's fannly for cruelty or any other just 
eutteo—may betako herself to the fanuly of her father and tho rest, 
providod Ler chango of rusidence Le not for unchastodfm poses. 126 
generally frontitled to enjoy tho ealate of her husband, and is in- 


competent to alienate it a os ws 


KERN = 


xvi 


INDEX, 


may make any disposiiion of hev inhorited movable properly aceord- 

ing to tho Jaw of tho Millil& school, and algo according to the 
Jfigh Courls of Madvas and Bambi y is is we 128 
according to the Benaroy school,—caanot dispose of tha movable aa 

woll ag tho immovable estate inherited by her, except under a 

Togal necessity or for purposes wauanted by law. me 126 
ecamot dispose of at pleasure also that property of her husband 

which she kal vecavered by fitigation and also the accumulated 

savings of the ineome of the inherited property and.the popeity 

agquived with such income tee oe 6 LBL, IS 
cannot dispose of any portion of the inherited proporly for the pay- : 

ment of her personal dobts, ov for any religious act which could 

‘be performed with the income of the mopeity fi ins 130 
cannot dispose of her inherited property if the reversioncis supply 

or agree io supply to her the expenses for hor subsistonce and 

performance of tho necessay acta ane “aa ie Ly 
not-being a br dkmani, cannot, even inthe evont of there being no 

reveisiouary heir, dispose of her inherited property, without tho 

eonsent of the ruling power, for purposes nol warranted hy law... Jl 
ean dispose of her inherited property for any pripose wath Ue 

consent of Lhode teverstonats heirs who are lukcly to be aterc dod 

in disputing it his os es ore » had, Lae 


is competont, oven without tho consent of the reveridoners to 
alionate her inherited propaty for seeulu pm pores lewilly meee 
sury, as well as for religiows purposes waruanled by the sidstie Ua = Le 


can nover thologs alienate only so much of Cho propoty as may be 
required for the potformaneo of nevossuty aols religions or se 
cular, but for the porfornianco of an optional ack of sreltgion Gin 
dispose of only a small portion of the property ihe lh, Li 


being unable to hold and nianage, or tor any ofhet good eure may 
7 ) 
anrrender or make aver the properly to the Jew west cover idonary 


heit, o1, with his consent, to the heit next after ine... ve Ts 
resigning tho wotklly voucemty ov voluntiail abaidoning the 
ostato auherited by her, db dewonds al onee othe then next 
reversion tity heit on . ‘ iis, 1d 
. odd, 
if withont the eon eal of tho voversionuy deivg onhenite hea in 
hevited property for purposed net watanted by haw, the schon atin 
fo mde ws tilegal and miay be invalidated hy the Tavemonaty ete Vs 


alionation iy being set vides (oe property should revert te her 
if sho have not alteady committed any ad invobuu, foueidine 
of her ight of amhertanee —, fed Litt 


, eee ll Eee a 
a i 


, INDEX, xvii 


if waste is made by—to the injury of the reyersionary heirs and the 
property is in danger, the Disponsers of Justice may adopt auch 
monsutes whereby the estate inay be secured to the ultimate heis 146 
ahenation or transfer by—whether for an allowable eauso or other- 
wise, should, according to the modern Judges of British India, 
vounrin intact until le death, the reversionary heiv may, however, 
inatitule a suil even during the life-time of the widow to declaie 
that the conveyance was executed for causes not allowable, and 
is, therefote, not binding beyond her life; and also for reme- 


dy againat the grantee to prevent waste or destiuction of tho 


property. . oe “ oe os us 145 


Vv 


YATI~See Ascetic, 
. Z : 


f reed 
ZAMINDARL - 
228 


ancient and wieal 1s suceeded (o by custom .. an 


INDEX 


Jo LHe 


PRECEDENTS. 


A 


> 
A’CHA/RY A (apnaitual teacher) — van 
is an leit, not a guiu . ; af 1. B30 
‘ACTS— 
of a Government office: when bind the Government : we 260 
ADOPTED SON— 
has all tho righta and privileges of a son bon vee .. 16-19 
is vested with property mmediately afler lus adoption an 18 


hag equally a vested right in that properly which was purchased 

with tho income of tho ancestral eatates before his adoption as ho 

has in any other immovable property which tho fathor had it in 

his power to alienate, but which ho did not aliounte wie 18 
is cqually entitled with his father as well bo the profits of ances- 

tial proporty ag lo the property itself fiom the moment of Ine 


adoption te va ” ie os 18 
ADOL'LION— 
is tantamount to the bith of a son to the adopter (See adoption) .. 18 
ALIEN ATION—(by graft, sale or other wise.) 
by a fathor— - 


of immovable ancestial property without the consent of lis sous, 

excopt under legal necessity or for purposes wattanted by law, 

iMogul “it .. 6, 52-69, 116, 118, 133, 135, 136, 138, 160 
of self-acquired immovable property, to the prejudice of his sons, 

except under o logal necessity or for purposes wnrianted by law, 

prohibited... . ” « 93, 94, 116, 121, 122 
without the consout of his son of such ancestral immovable pro- 

portly asia by custom impattible aud descends to his oldest son, 

is void, unloas it is juatuied by family necessity a 86 
invade after the buth of a gon without the consent of the son, 

unless for a purposo justified by the Lindt Jaw as a leg 

novosnity, will nob bind the son one we oe 49 
of immovable ancestiul property without the consent of his son 

and yaandaon, ia invalid, and can be stayed or sob aside by 

them, but by noone cle... 6, 101, 102, 101, 106, 107, 108, 128, 124 





XxX INDES, 


may be questioned by a son, bub it will have to bo seen whetlev 
the—was made for purposes which justify ib... 4 73 
made with the consent of bison cannot be questioned by the 
grandson a te us on ee 129 
of the required portion of the inheviled property made under a 
jegal necessity ov foe purposes warranted by hiv, valid, oven 


withont the consent of his son ses G1—83, 106, 183 
to juatify—of ancesttal property, a legal necessity fur Ue anto 
must be strictly proved to have existed ee Py 1) 


of the ancestral property reayounbly made for the purpose of dis- 
charging a debt of his which does not fall within the exception 
is one of thoso spoken of and authorized ax “ unavoidable” by 
the mitdkshand, Chap 1, Sect i, § 28, 20 ia a 176, 
without the consent of his son, of property self-acynired, or re- 
geived in partition with his son, or inherited fiom a collateral ov 
maternal relation, valid, and cannot be stayod ov seb aside by 
the son and tho rest we 88, 90, 02, OH—-07, ELO, LLB, 12h 


of movable property, whether ancestral or acquired, is valid for 
+ any purpose without the consent of bis son we 121, 122 
of the whole nucestrat ar self-acquited movable propoty in favor 

: of one son to the caclusion of lis other gon or sons, invalid 44, 117, 626 


consented to or ratified by add his sons and. giandsons, loyal 
and valid us wn ves 1h, 49-56, 6, 103, LOB, 173 


deatitute of male issue, of his sole, separate or divided properly 
is valid (Sve futher) ah ny oe 107 LEO, 128, 170 


by a momber of an undivuted famity— 

without the consent of his co-sharer, invalid, even to tho extant of 

the atienor’s ea share, vuloss made undor a legal nevawity av 

for purposes watiauted by luw 25, 122, 123, 133, 186, 136, 13H, 
LL7, 1 161, BI, 16t 

without the consont of his vo-shaters, of Ue she of tho fauily 

property lo which, 1f partition tool place, he (Uta alioner) would 

bo individually entitled, alfowrble aceonding to the law ag 
adninistered in Madtas and Bombay oe TOO LAF, 162) L8O- 192, 


of any portion with (he consen( of the eo-shavers, valid Py pet) 
without the consent of his co-shatons of the regedred portion of 
the jomt estate under a legal necewily or for purposea wartatit« 
ed by law, is valid and binding upon them LOS, 136-188, 283, 

tae ory ose tn ne S8h-—-B87, LOL 
hy a man destitute of male issue of his sole, divided, self acquired, 
or xopavate property valid’ for any purpose, provided ib’ dous 
not affect the mnintenaues of his family whom le was bound 

tu ntipport tae tea cee 7D, WL 1OE, 128 


INDEX, ax 


by @ widow or a Jemale of her inherited property—(See witlow) 
generally prohibited 210, 260-268 ; 277—292, 104, 407, £10, 411, 416— 
- A18, 424, 427, 485, 462—~172 
allowed under a legal necessity or for puiposes warranted by 
Jaw ov with the consent of those reversionay heirs who aie 
interested in disputing— 260, 207, 278, 268, 292-294, 340, 
307—330, 383, 107, 408, 440, 411 
by way of surrender to the reversionary heir, allowed ae 295—306 
without o logal necessity, or an allowable cause, and not consent- 
od to, or ratified, by the reversionay heir, invalid vu 278, 288, 332, 
310, 352337, 372, 378, 366-388, 407, 416, 404 
ANCESTRAL PROPERTY—(See alienation) 
“defined i an aid v.18, 112, 184, 185 
whieh descends to a father andor the milazsharé law is not exempt- 
ed from Hability because a son fy born lo him, unless the debt is 
illegal ov has been contracted for an immoral purpose, in which 
case, the son may not be under any pious obligation to pay it 72,146 
cannot be alienated by a father without the consent of hia son ex- 
cept under a logal necessity or purposes warranted by law. 6, 62—59, 
81, 118, 183, 135, 136, 188, 160, 189, 190 
APOSTACY (from Tlindt faith) 
enuses Lho property acquired (by the apostate) before the conversion 
to devolve on the Minddé heiis, and that subsequently acquired 
to duvolve according to the luw of the new faith as 40 


ASCNTLC-—(seo Mohkant and Yat). 
wimore life-Lonaud cannot aller the succession to an endowment by 
an acl of bis own in connection with the status under which he 
acqoired the Lyust ... ia ay ta av 556 


B 


BANDITUS —(Seo cognates ) 
BROTHER 
tales tho undivided estate of his deceased Mother in default of his 
fxther, and bo the exclusion of his widow, daughter, daughter's 
non, tid molhor ae we oe ve 473 
of the whole blood eacludes a half-brother say ow €d 
wf the ball-blood inherits the undivided shame of his deceased 
half-brother to the exclusion of the deceased's widow and the vest 47h 
inhovite Che divided shave of his deceased half-lnother in default of 


his widew and Go (he exclusion of bis alerine rol hers son ve ATA 
if an ilogitimate son of a SAadic, inherits from his brother of the 
swing ite wlption wea He ae ave Aye 
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NAL INDEX. i ‘ 


BROVILEWS SON ~ 
has no right whatevet in the aneextal property ot hit uncle until 


after the death of the liter a, Pa Lod Lap 
has no right to suo Lo wel aside tho lieivition hy hin ungle of his 

divided ancostral properly ss ive 107-— 100 
inhovits tho aadivided propoily of his unelo to the exclusion of his 

swidow and the rest ue uw A74, Ath 
veproaents his father in the undivided catalo and equally with his 

surviving uncle inhoils the ahuve of a deceased uncle 36, O86—O47 

BROTHER'S GRANDSON— 

succeeds in default of all (tho above) heita 4. as ea amt 


BROTUERS DAUGHTER'S SON— 
succeeds as an heir, under the Jftéedahard, in the absence of uearor 


heirs ae te ow “ wn 620 f 


* 
BOIRA’GI'— (Soe Mohant) 
is not necossarily such a religious dovoteo Lhat his goods ave inherited 
by his pupil in the event of intestacy on on 630 


Cc 
JAUSE OF ACIION— 
to the son accrues when possession is taken by the purchasor from 
his futhor, A new onuso of action does not accrue npon the sub- 
sequent birth of a younger brother, either lo the elder brothow 
alone or to him and to his brother jointly a “ G 
CUARGES ON TUE INTERILANCE— 
ave Obsoquios of the Into proprictor, Initiation of hin children, Cay- 


t mont of his doubts, and Maintenances of those porsonus whom he { 
was bound to support a 807, BIT, 316, 181, 4, GAH OY ‘ 
COREL — vs 
is the hoir of a decensed Mahant, and, as such, ia ontitled ton 
coi tificate oh oe uw we 1 650 
COGNA'TES -- 
how many clasaas or descriptions of we ter O26, FRG * 
inherit in _Alofault of Samanodades ov kindred conneated hy a dia 
tion of Water on “ us to fuss 


list of—givon in article 1, Section 6, mapined ii of tho AMtéhshard in 

not oxhaustive, but simply illustrative of the position that thore 

ave theeo elaasion of bandées, and, as auch, unlilled bo inherit in pra. 

: ference to the King, who cannot take lo tho projudion of a mater- 
, nal uncle and maternal groat-umels ae jue baa 

iv tho absence of nearer relatives, a mnn (ng 4 cognate) may bo 

heir to his mother’s brother ua tegards property mubjeah to dhe 
Milghshurd on om oe oo wm hon 





INDEX, xahi 


fathei's sister's son is vol entitled as a——to the inheritance ao 
Jong as thore is a gotraja or gontilo which torm includes all those 
Cescented from the same primitive stock ag far as the fourteenth 


generation As we a COP aK ‘a4 G31 
CONSEN''—-(Seo a?iondtion) 
may be express ov implied ve a on a. 86, 190 


uf all tho sons is necossary to the validity of an alienation by a 

father of tho immovable ancestral property without a legal neces- 

aity or an allowable causo ate 58, 59, 1038, 10D, 122, 186, 173, 190 
of all tho co-sharors is necossriy to tho validity of alienation of any 

portion of joint property made without o legal necessity or an al- 

lowabls enuse NM aa vv 192, 186, 188, 173, 190, 101 
is not necessary to tho validity of an alionation by a man dostitute 

of malo issue, of his sole, divided ov sopriate property —.., 107-~110, 128 
of auch reversioncra as tie hkoly to bo intercated in disputing, is 

necessary to the alienation by a widow ora femalo of her inheri- 

ted propety without a legal necessity or an nllowable eiuse (Seo 


widow) wr te +a oes tee ev 2868-204 
given ab the very Lime, or aller wards, ronders the alienation valid 86, 103, 302 
SON CEP TLON— 


is not the cause of proprictary right ; a child in Use womb takes no 
aglate. In eases whore, when the succession opens out, a formate 
of tho family has conceived, the iuheritanco remains in abeyance 
until tho result of the concoption is ascoitnined, If it should be 
alill-born, tho estate yoes not to his hoir, but to tho heiv of the 


Tut owner om an uM as ve 15, 16 
CO-PATCEN ER— 
defined, on se ane ies wa ABE 
rights of ~ iss to ay oe BD, 140, 181-485 
inhorita the undivided jroporty of his undivided parconer to the ex- 
clusion of lis female helis and daughter's son we DES, 448, 481185 


CO-PARCHNERSITIP or CO-PARCENARY— 
oxinds hotween the difleront members of an undivided family, and 


survivorship follows upon it... 3G, 1d, 282, Qk1, 418, ASL, UGG 47 
COUSIN ; . 
in the necond degree excludes a third oe see ATb, ABL—4 Bhi 


OUSTOM ov USAGK— 
anciont, invariable and exlehlinied by eleav and pouitive proof, over- 
riden (ho usual law of inheritance on te H60~-673 
which hav not beon judicially recognised, eaunot provail against the 
distinct authority. , re TY os vid nag 


in order thab a = may have the feveo of law, it must he shown to 
Haye vsiated fiom Gime immemoial . an was Ho 





aMY ISHN, 


if an estate has nat invariably devolve entire on the vhish din, 
bat has been aceasionally held by several heii coujointly, the plea 
of family—in bar of a partition cannot bo maintained ts GOL 
pattioular—or huldchdy wast be proved in, every cake in whieh de- 
parkas from (he ordimuy Jaw of nuceodsion and inheritance is, 


relied on te ase a ve its baa 
ancient zemindarees ave by—indivisiblo V4 aie is h62 


of imparlibility must he strictly proved in order to contleol the 
operation of the ordinary Hindd law of snecossion, ‘Phe fret Uhat 
an este has not been partitioned for aix or seven yencrations, 
does not deprive the members of the fanily to which it jointly 
belongs of their right of partition wat a ‘ike 570 





on tho suit of two sons of tho original grantee fo participate with 
their nophew, judgment was given agninat them, the cemindares 
heing one of those eatatos not linble to division, reaoyuined fe 
Regulation X1 of 1793. Provision waa mado in that regulation 
for the future abolition of the enstom, and ib was ennotod that 
after tho Ist of Jano 1874, such ealates should deseond ieoord ing 
to the Muhommedan and Vfindt laws of inherilance ,. oo bO2, 563 


the my or zemidaree of Ramongtir being an ancestral impartible 
eslatg, and the family a undivided fimily prover nedgby the ade 
tdkshurd, Kho plaintitt av ohlent aumle heiv wins entilled to the 
dignity and estates of tha family in preference ta the mather of 


tho late infant Ad/a and widow of hia father Che law aetuadl Arid li, 803 


accoviding lo the =prevalent in certain miotuiiinoas eatates ot yp 
pora, tho ovdinary rules of inbertanes do not prevail, and (he 
individual of tho famity denignated “tobeaj™ (/dberd)) and tailing 
him, the individual called Barra Thahoor (bard-thidite) mnecord s 
to the estate and fille of Aaja ve 





a where a custom it proved Lo evint i amporaedes the yeneral daw, Mut 
the general baw atill veyates all hey ond tho enstom .,, 





of anecession of the eldest son by right of primeyenitine upheld 
or allowed to prevail an ‘ at DB ATE Nets 
whore by ~of the country or famaly of the partion clumings ver tuan 
prerogatives and property, if was customary that such vhertd 
vest in the senior analy of a particular bianel of the family, held 
that a testamentary disposition in Saver of any other meuber wis 
void and of no eftiet ors a 
by the-—of a (indd family io distivetion being miuhs hel ween the 
inne of a Sugyd marriage aul Zychd inmvvinge, held that Ue come 
of a Suyy? wife first maeriod wad entitled Co dnhedit the property 
of the grandfather in priority to the inaue of the non ot aah 
seqnent Lydd wite ie RG sae ts is ays 


we 


be, 
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among the Jumboo Brahmins, if a man die leaving a daughter 
and no malo isaue, the daughter and her daughter would inherit 
tho property even where undivided, and not cousins or collateral 
relations, who could only succecd on failure of alt other hoirs ; 
as it is the ——~ of the caste for womon Lo succeed, whether the 
family be divided or undivided tr ae ae 678 
properly might by—bo divided according to the number of wives 
without any veferonce to tho number of tho sons they bore had 
atich—been proved to have oxtsted in the family —,., fa 579 
whoro by tho established—of any country or provines tho right of 
sueceasion may be prosorved to illegitimate children ag well as to 
thoae horn in wedlock or adopted, such—is to be adheredto 578 
CRUDITON—(See debt) 
is bound to enquire beforehand and show for what purpose tho 
Joan was contracted . te os tee on 628 
iy not bound to sce the application of the money, if he lent ib after 
reasonable onquiry und bord fide believing Unat it will be properly 
expended (See moi lgayeo) or an ae ies 633 
CROWN (Rajt)— 
hay the same powor of protecting its interest as an heir by impeach- 
ing any injurioua alienation by the widow whoro for want of 
heirs, the Whperty, so favasithas not been Jawfully disposed of 
hy hor, passes to the—- ow wes we we 260 
on tho doath of a Bratunin (whether sacerdotal ov not) without hoit, 
Un Sovereign power in British India is ontilled to take his estate 
hy escheat subject, however, lo the trusts and charges proviously 
altecting the estate... ie ai aT ra HBL 


D 
VA UCUTER—(See widow.) 
succeods on failure of widows where the property is divided or se- 
panaty on we on 412, 418, 413, 416, 484 
unnuwriod, (ukox tho wholo inheritance in proference to others —,,,416, di 
murtried bub unondowed, inherits to the exclusion of the—en- 
dowed sa ove am ae art 4b, 416 
i tichaate, is oxcluded from inhovilance wo ou a ow 47 
fins no power bo alionale ancestral property, except for an allowable 
eaano, to the delsiment of the other heirs of hey father | .,.124--427 
in Bondayy—lekes absolutely the properly of ler father, both mov. 
while and immovable, which, on her death, descends, as sirtdhan, to 
Aer own Noir, and rod to tone of hor father tu 220, 128 
if move than one, they lake equally, and upon tho death of any of ms 
them, the others, who survive her, uke as heirs to their father 
the portion held by the deceased si ; 427, 193 -- 118, 20, 118 
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DAUGHTER'S SON-~ 
inhotits the estate of his grandfather in dcfanll of hia daughter 
whote the family is separate or tho property in divaded, ob xypat- 


atoly acqnited or poxsesserd of ” vee ASH me 100, 184 
if more than ong, they oqually take per enpetd ne ‘at Lis 
cunnot claim where hin mother or any other qualified daughter of . 

his maternal giandfathor 1s living 7 We vee LAB, AGO 

DERI-- 


contraetad by a father— 
cannot bo made a chatgo on tho son's interost in tho aneestral 
property untoss the purpose for which ib was contracted jauti- 
fied Lim in so doing a ay vee Sie 

if not illogal, or contractod for an immoal purpose, is payable 
‘from the ancestral property though a son is bow 72, 76, O14 


G28 





‘  ¢ contiacted for a pmpores immoral oy otherwino ileal, the 
son may not be under any obligation to pmy ib .. 72, 176, 626, 027, 032 

if not paid by the debtor must bo paid by his heir ond sucvegsor 
whether a widow or any other perso ,,, ies BLL 3B 

itisa moval obhgation to pay a—— contracted by tho fathor 

for his aoparnte deronnt, But ove contiacted by him for the 

common concern binds bis aon, and thoys who wero xed pho- 
viously sepatatet by a partition of Clvety and delits vee 0, OYE 

to exonerate himself form paymont of dhe son moat decline the 

meee vion to the patiimony. And tha ingolvent. ontate being 

ting abandoned Co the oteditors, ye taken by Cham atony, ani 
no ono renders himnel£ liable for dobla without nails ‘es OL 

* Aten aie liable for Utu--of (heiv predecessor to (he extent of tho 
property wlueh they have inherlled . O1R, O40, O22 

a man’s propotty is Tubfe for Nis and propaty de oendt too an 
hoi brathoned with the debts of the aneestor a ate OIb 

there is nothing in tho Wind’ law to ahow thab Wie propotty of 

a deceased parson is 40 hypothovated for hin wy to prevent his 

heir fom disposing of tt tan dhind party, who hae prehaied 

it in goutl faith and for valuable consideration. he eredttor 

may hokl tho heh petsonally hablo for tho debt, bat he can 
not follow the property or tee vi te aly 

fnymied in condueling the wa Gah of & father, must be paid hy a 
non, whothor ho is of age, or a miner, or a pootiunowi ion, GUL 
of an ageetio follows his aunts in the hands of hia vopresentatives — G2b 
of a missing person uingh bo paid by thone ia posession of hin y 
« catata without waillig Lwelvo yents for his 1e-appearance oo UES 

eonlractod by a witow for neeesary or apheitual priposes mist 
wo paid by hor hushunds hehe w 6 re Co) 

* 
oe 


u 
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cattiacted by a son for the family support, conduct of religious 
obser vances which wore incumbent on tho family, ov promised 


hy the father, nust be Hquidaled by the fathor 4. on 623 
a minor cannot be ealled upon to pay the—of his grandfather 
uidil ho liave adtained the age of sixteen ms oe ORG 


a woman is nob in genoral liable for the—of her husbaid. But 
if she, or any olber person, possess assels of Lhe doblor, his 
—must be discharged ont of such funds ; and this whether 


enough remain or not for her maintenance us 626 
takes precedence of the widow's claim for nisintenanee we G67 


DECLARATION OF RIGUT ~ 
by whom may be obtained and under what civermsiances ., 64, 104, 160, 
344, 368, 369, 371, 385, 387 
DISLPOSILION-—Seo Alienation, 
& 
Myueamane VAMLUIES = 
geilling in foreign countries shall nol be deprived of the benefit of 
tho laws of their former counties provided they adhored to their 


custome, usages und religious ceremonies ae 681--688 
miu bo yugsuned, util the contiary bo proved, to havo brought 
wilh them their laws and customs o on 1 687 
MSCUMAL— we os ‘ os 077, 594 
' * 


F 
PATIER— 
eannol without tho consant of all hiy sony alionatlo any prt of tho 
fuicealial property eacopb for a suflicient cause... G, 44-00, 105, 116, 117, 
192, 173 
annnot give away the wholo or almost the whole of ancestral proper- 
ty, movable or immovable, to one gon to the exclusion of hia 
other sou or sous 4. sis +0 ae 44, 117, 626 
has no power to settle ancestral proporty by conveyance in his lifo- 
time, or by a wilh to Luke efleel after bis death, without the con- 
nent of ald his tons Jiving at tho timo, and another son aflorwards 
born, uo subsequent aasonl of the former would bo binding on 
the fugter a on ow rh te 5a 
wader (ho law of Mithilé as well as of tho Aftétshard—~is only joint 
owner with his sens of Uo ancestral estate, und can only exercige 
the power of aliountion in the case of & minor son oxisting at tho 


Cee eee EEE Ee 


£5 


‘ time ander citcummlanges of legal neceasily wn on 63 
nny give wHMall praotol che mucestial elate for nm yous parposs 
wilhout tho consent of sono on ts an 50 
' 
2 


7 , : 5 So sn toreconteenetenemen pp 


. f 





xxvii INDIES, 


oan withont the consent of huy sons aliennte Che jogeered portion 
of apy property under a necessil y or for pur pasos warranted by luw dp 
56, G1—03, 73, BL, 70,03, 04, 10b, 118, 122, 136 Ate, L7G, 8L baG 
may mortgage for payment of Covernmont revenue, if meconary, 
and trausfer by mo ltago to clear af old debli wid pay Lor a mgr 
vinge ue a aie rT sia oui ee 
uannot alienate immovable properly whothoe ancestral ev acquired 
to the projudivo of bis sons oxvopt under uryout nevosuly 93, 04,191, 123 
can alionate any portion of any proporty with the consent of all his 
ong bey we a 49,—~60, BG, 108, LIG—118, Liz 
enn without the consent of kis sony alienita property aeqnied by 
hunself, inherited fiom o collateral or maternal velution, or revolved 
in partition with his sons (See wllenmbions) tes D0 OB, OF, 07 


m1, 62 


is not justifiod in charging hes soi’s interest in the ancestial dmmov- 
able proporty for a loan not proved to have boun contracted for 


& pm pose warranted by law 4. or we oe O28 
inhotita in right of hig son we on tee “ Aq 
PATHENS SISTER'S SON—( See cognates) Fi 


G 


GQUATWALL 'PRENURE— 


is aucecortod to by euslom or ange aa oe Wil bre 

is mdivisible ee see A A a aye 
COTATI A LS— 

dutios of— Me ie ws i ve OT 

suecood by custom oe Wage sie ia ae OTh- Gi7 


CIF'—(Soo alionation) 
by a co-parcenor of his ahave in the undivided estute ix invalid even 
in Madias and Bombay ays we ae Ld howe LED 
through atfoction may be made ef movably property bo nuy relation uy 
of a annn’g own Uequinition is valid Chough inde on hin deathbed Ho 07, LV 
Ly n father of his ontiro property is loyal Shongh ho may have 
another dkughter and brothoa son. hoe obhor daughter, if 
wunarriod, is ontitlod to her nuptial expenyes és ve 1p 


QOSHAIN—~ (Sua Mohkwat,) 
UMNTILES (golrajej~ 


defluition or dovoription f— .. “ o ce ADL, ADD 
mut bo exhausted before vognaten can Auecved ate on dus 
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, 
elaimants (ag --) Lo bho inheritance ay far as the seventh and even 
the fourteonth in descent in the male line from a eammon 
aucestor are proferablo to the cousin Ly tho mother's sido of tho 
duvoused proprietor on ae on uw 406 
the ma of the patomel kindred who ave sapindas (which relation 


dnolidos tho descendents of the patornal ancestor in the sisth 

legrbo} ayo profernblo to those of matomml cognates .., » oe 496 
tho grent-groat-groat-grundson of the gront-groat-groat-grandfather 

of the dovoused is entilled to succession as ono of the— ae» 498 


a melo descendant ui the lifth dogree from the great-grand{iathor of - 
(ho prompositus succoads (ay a—) to Lhe exclusion of the sister’ason 495 
descondents in tho patornal line in tho sixth ogre are (as—) pro- 
fumble to ono claiming as Lhe cousin on tho mother’s sido -_ 497 
greut-grandsons of tho paterual unclo of a decensed Iindt wero 
(as—) hold to be ontitiod to his immovable proporty to the 
oxolusion of hiy groat ucphows by the mother’s side .., te 407 
song of the great-grandfathey of tho decoased held to be entillod in 
proferouce to the widow of hig eldor brother, sistors aud their gona 407 
& brothers grandson (as ono of—) may be an hoir a aa 408 
' Seat, b chaptor ii of tho Mitdksharé was nob intended to be an 
oxheustive enutnoration of tho~(gotrajas), bub only a ataloment 
of the order in which they would inhorif, aud does not, therofore, 
limit the inheritanes to the grandsons of the giandsons of the 
patornal groab-grandfuthor —,., oe on ve 408 
in Bynbay the wives of gotrafe aapiadas and Samdnodakas have 
righly of inhoriéanoo co-oxtonsive with thoso of thoir husbands, 


immediately efter whom thoy suceced .o We 655 
GRANDMOTHER — 
hed no pro-oxisting right excopt a right to maintenance we 2, 605 


Sou Maintonance and Partition 


QRANDSON (sons son) ~ 
if fathovlosy, inherits cqually and siniultanoously with his patornal 


unelo (if ony) ate un oo 196, 217, 222 
if more than one, the grandsons tako per stinpos on oe BB 
in tho ancestral property has the game right and powor as a son has 

(Seo son) in one ww rey 107, 111, 219, 477 


of a patornul unely is axcluded by 9 brother's son (See gantiles) 4, 479 
giandion of tho groat-graudfather of tho grandfathor of the de- 
consed inhorild in preferenco to his father's steLor’s son ‘a 4p8 
CUEAT-GRANDSON- 
if without « father and grandfather, inherits simultancously wilh 


EE 


tho lulu owner's sou and grandson (if any) ies 210, 223, 517 
ff nivto than ono, tho yieabegrandyons take yor sdiper eve ie BB 
in aneltuded among pear hous we fee + 48 5OL 
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“GRBAC EME-GRAN DSON—~ 
-gveat-gront-prandtdher of the doveased in entitled® bo 





2 


aucvession at ony of the gcietédes (Sea gentides)” ss a ADD 
H—L 
ITEIRS—< 


of & foundor havo common vight Co tho use of a building velingtish. 
ed fora place ef worship, net se the Meine of a perckit of tho 





founder... arr nd a ee veev OE 
TLLEGLPEMA'TE SON ‘ 
“of a Shiilra—~ 
by afemalo slave will inherit, (ho whole estate} if Chere bo not 
othor hyirs down to tho daughter's non, and hall, it thore ho, 
“pach heir ue ie wee E90, 220, BEA OR, GHD 
by a kept-ywoman or continuous concubine avy on the sane lovel * ¢ ae 
-a4 to inhovilance.ay tho isauo hy a fomalo vlave —... 212, 2280, Ge 
iY * Gf offspring of an incestuous intercourse dovs not inherit ane 2h 
; by a Skidra wornnn, to iuhovit properly of his fabhur ov a shoo in 
it, the woman should bo an tmmurvied ouo .  *,, ke GHD: 





of nmanof one of Lbo regenerate tribes is not entitled to the. dn. 

heritince, but to maintouanee out of his deceased father’ s estate 109, B13, 

Med, 226, Gs GA) 

juherits from a brother of Ghe samo deseription iyi eee APD, 

of any este ae inhoril if (here bo such enstom lo _ BER, BAD 

INGHOATE RIGIIL- . : es 

aceruen to a sow Crom te bine of his birth, in Ue iitajichly m. ponieost« . 
sion of his fathor oa. ‘i as se it 

ANHERUPANCKE-- en EE 
cannot remain in nboyanes Cor an unbegotlon holy (auelt not Ising y 

apostliumons con) ‘hoe sugcessian mamt veut in Che heir ostiding : 









at tho tiny of the doath of the person whose iaberitance dosctuidty WwW. 
TAINS : af 
_ tre governed by the [indi law of inheriianes applicable in Ut 7 ; 


pal of tho country in whieh the proporty: ii situate... ee ORB 
ICUAVPERE OR KSHATERE- ; ‘ 










J Buch clus held net have lust caste, and ‘wutk inko the § Shatatva olwir tag 
TLIMELAt! \On- oye ey 8 
ina suit “to, sag aside | ‘an alignition by (he fil yuna from tha wy 


dato of atienali 
under i lojgal’ cdinibility owing 
alionation | : 


rte. Hon Was" ‘ 
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of a widow where sho does not inhorit isa charge upon the fanily, 
ustitha in whoxesoover hands tho ostate may fall ee Ns +1506, 09 
dha. heir who dukes sud becomes possessed of tho ostate of tho 
docousod must bo held to continue to be primarily: responsible: 
both in powion and properby for tho—of the widow, even though 
ho shoutd havo feaudalently transforrod that cutato, or. obhorwise : 
havo tmproporly wasted it aD ie any be 599: 
, u widow is not bound to reside in ber deconsed hasband’s family. 
i house; and she does nob, forfeit her right te —~ out of her 
( luishand's ostato by going to resido elsewhere unless sho leaves 
‘ . her husbands house for the purposo of unchastity, ov. any other : 
} yc EMPLOpEY PULPOSe «oe ; or ue dee 589, 699, 600! 











Beparation from her husband’s family docs nob deprive a Hindé 
‘widow of her right to claim—from thom, if she happen to bo in 





| noedy circumstances Dawe at ‘eek we GOD 
mere unkinduogs short of erucliy would not be suficiont justifieas 

Lion for a wits in leaving: hor husbauds houso a ate G00 
tn espollod wife is nob ontitlod to havo. sliare, bul—ont .of her 








“tusbaud's peoportiy aes marty ow 6G 


thorg.is no provision for alimony inthe Hindt iis, tut only for... GOB 
son's “widaw! las no. legal claim wont the fathor (of hor husband) 





‘To (Sed Wy widow) oa Bone oo ws G06 
“yonita widow is. ontitled (o—s0 long as sho loads a chaste Vif a. 605 
‘ama division oft snconbeil ustito, ‘the grandinothor ip cntitiod to—... «605 


properly. * pitrdhased - from tho heir with notice that a wilow is 
ontilled ta bo maintained out of ib, continues while in tho hands 
a of the piveiasor to bo charged with that— Se Se 600 


‘tho Vion of a Sidi witlow, for—ont of the estate of her deccased 

Mtisband’ ig jot @ chargo on that estate in the hangls of a bond side 
ibe “ptirchaser irvospeative of notico of such lien, A Lindti widow 
‘ bofare sho eay onforee hor ehargo for—against the proporty of 
‘ ‘ hov doovasod basband in the handy of a putghasor from his heir, 
must show thab there i is no proporty of tlio ducoased in tho handy 
oof bho ler ot ye be 








ar widow's olaim $o-—upon an, estate docs not “noeoasavily vonder tha 





tata of tha, proporty subyerr ro of hor right - a cae 608 
“in udulédeoas, divarcad by for Lidaband, ov living apart tout “hina, 7 
R is. nob ontitled to 
1 Baw 





yervarsthde- carpune Quad ayy. 392, : me 
hkat living apiut from her fiber for o- gublcioib énlino vane 









\ nobsiue Lim fore, aot ane Pree we “G03 

{0-4 wnon ould: nab ovick thevidow-(ot his i Hisiaib novice : 

} © oma other Alwelling’ it Toe . se GO 
ot na , 


tee 





ee / ros me ot 
gett fy 
| 
i ul e 
i 
he 2 c 
XYMi INDES, 


adtindt{ widow who roudod with her husband and menibers of das 
family in tho family dwelling how, cannot be ouded by tha ai- 
dion purchasar of the righty and intorests ia the how of hey 
husband's nophow ay 
a Winditt widow, ia not entitled to " siatiitateand hy hey Iiebund’e 
relativos morely because of the relationship hetwoon thon and 


M 


G50 


Ug 


606 


ev husband “ ve we os vie 
aan, whethor adoptod ov hopotten, cun cluim—of bia futher until 

put info possession of his shave of tho nneeatea peoporty a 
according to the Hindi ov dain Jaw, w fathor is nob bountto main. 

tein his grown-up son ies oe on we 
ilogitimate son of @ porson bolonging to one of tho regonerate 

tribes is ontitled to—only ae 199, GOA, G11, (18 ~ 6ho 


illogitimate son of a Shadra by aconoubine nob beuyy a nlave is 
ontitlod to— 
| tho widow of a nephow is entitled to—only from hin uncles with 
whom he was in partnorship ... 
fson aneceoding to hin father’s ostato musl maintain his slop 
mothor and hor daughtor we 
whore tho widow of n Lindt is excluded by Taw from inhortéing 
her husband's property, (he courts ave autloraod fo is Chine ti. 
eoivablo hy hor fvom hor busband’s hoirs with rolenee to tho 
civeummatances of tho family ., we bADy 


a divjl court hag powor lo fix tho vate ol payable by ev lavdiand to 
hin wife whore she for a lawful enue as recidiag aparh from lin, 
and to nike ordor Chabal Chat rato chal bo pak in CaGave, anh. 
Joob Lo bo snt wade ov modiliod accondyy to eiannetances 


on what principle —for a widew ahoutd ho awarded 1a 
iL is nob nocossayy that a widow should bo niniatained in ho sano 
stuto in which hor husband would maimtain hor a 


the question of The adequacy of graded to widews and daughter: | 
doponds on broh caso on ity own pooutiar ciroumal anced 
avreais of-—miy bo awardod 
right of —hoquenthod to a porgon ia not alloatul hy privata Arranges 
ment vee “ 
ano by Cwidow of her husband's properly ia valid, dP neeanney 
~ for hor— rr 
a widow cunnol alienate far uny purpoas the property entrusted lo 

her solely Chat she may from ts profits maintain herwole ue 

a widow's right to - out of Jandy whieh hetomed to her husbandt 

and have devolvod on her son, i purely a personal veh’ whieh 

omnnot be sold in exeantion of a decioo ot obhurwise beauntivred 


MIGRATION (Soo cmignaling fuuilies. 
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INDEX, XXX 


MISCELLANEOUS OCASKS— 


vospooting @ widow and others... tne Mu 393—400 
MISSING PERSON— 
after twelve yoavs ia to bo prosumied as dead .,, yee 28-30, 37—-89 


if in tho first poriod of life, tho rights avo directed afler twenty 
years, if of middto ago, aftor fifteen yoara, but if in the lattor 
poriod of Sifo, after twolve; if a father, after fifteen yoars ay 43 
MORTAAQH—(See alionation, and sale ) 
MORTAAGEE~ 
aequining by operation of law the possesion of an estate mortgaged 
by nv Enda fathor without the son’s consent is bound to onquire 
whothor the debt on account of which the morigago is given was 


logally nevesanry or nob “a0 ave ea iss 9 
acting in good faith, offect of— ... ous Nae wn 79,80 
duties of (See purchaser) ‘aa on on so 79, 498 


MONHUN', SANYA’SI’ or COSSAI'N— 
is aucoceded by his principal etedd or disciple according to the usage 


\ of tha math ov monastery to which he belongs a 649—~654 
swage of ai we ie aie 644, 047 notes. 
i éuteh wsngo nist bo adhered to in proferonce to any other mode of 
: sutccoxsion, nov any rolinquishmont or devico by the incumbent in 
favor of another porsou opovate furthor than a nomination, which 
to avail must be coufivmed by the usual made af election ow 656 


in charge of an eudowmant with ouly @ life indorost ia the property, 
cannes create an interest superiay to his own, of oxcopt undor 


' tro mont oxtraontinary pressive and for tho distinct bonefit of the 
endowmont bind his successor in offioo on wn bbb 

or an escotto, » more life-tonrant, cannot aller the sucvession belong- 
ing to ascutios, by an act of his own ova on oe = BB 

eansos or dofects which disqualify a—for succession to the oftice 
Oo oo on ne 548 


or Bairdgt, having still volained tho stylo ov title of “ Age” and 
mixed in the worldly affiirs and continued with his family, dovs 
not hocome an aycotio or religious dovotco, to such an extont 49 to 
oxoludo his adopted son from eucceoding to his property, whethor 


acquired bufore or after hia becoming a bodrdgt ae we BOT 
MOTIER~ : 
lew no pro-oxtabing right in the oatate oxcopt o right of maintenance 1 


inherits in defwualé of sons, widow, daughter (and dinghtor’s son) .,.270, 462 
has vot absolute property in dhe ortate, which altor her donth 
thonvonda not to Aer hoins, but to thoso of her son... 462, 466, 460 
in Bowmbay—hos v life intorest in the immovablo, and an abaulnte 
power over tho movable, proporty inherited from her fathor —,, 407 


le 
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axxiy INDEX, 
Pp 
PARTITION -— 
definition of ae es eur nia ‘ 8 
nacertainmant al... sc ais as ae 7 8, 2Qy 
PRIMOGKENIPULER - 
right of $65 ia “ ran G2 Oh 
PRIORVEY Of BERTH 
how to bo ascertained ad tbe < re OT} 
PROPERLY ~- 
fmmovyble even though sell-acquired cannot. bo given away (lionat- 
ed) by aman without tho consent of his sons eae! 08, 4, 1228 
aulf-eequired, ean be given away (Seo wivuntion) ve AS, WAT 
recovered by one’s own oxortions muy bo given away by hin we 
plousnre pe eS sia ey, a sis a 
PURCHASER : 1 
of u portion of undivided family-property from ‘any of iti mombora, \ 
duties of, wee ws a wn 22, 7D, a 
from a witow or fomate of her inhorited proporhy, Anties of D8 


R 


RAT on PRINCIPALITY-~- 





deaconds hy custom. aa ich igs ODE ed tay 
RAJ-PCOTS—- 


of central India hold to bo of tho khatted claws. Pho right to meow & 

wow to the Raj or Zomindiry was bo bo detorminad by the asta 

ep tinge of Cet clas ce a ne wt 
RATIPLCATION=~ 


of Micnation by 0 co-sbarer or cosharors of Cho unidivishal proporty 


ronders ik valid... sex ag See ves Ay TO 
of alienation by a widaw of her julerited property hy tho roversioner 
intorested in disputing it renders it valid... me ver aOR 


RELINGCISUMENT.. 
of proparty or all connection with worldly afairs, eae estinetion 
of right i oe “ in Beet 





REVERSIONER, on REVERSIONARY TTRERe~ 
who thoy are, and whon they sncaved.. 240, 260-208, 277, 278, 248, YN, 40a 
rights, powers and duties of (Sou dacluation) .., 143, B63, 38, 880, 302, 804 
, om AED, ATR, AKG, dO Bd 10, 





RELIKEMENT FROM THE WORLD— 
ia yivil douth is 
oporntes ua natural death oa. as on oo 46 








6 i i oe AE BUM 








INDEX, XRKY 





RIGHT-~ 
‘ a of Gaon 
J dd tho yucortral aud paternal peaperty, it by birth, °G, 15, 48, 64 
‘in ot praporty, is equal ty that of his father vty 16,49. 
of ao w bor non to share as a 00-parconor tho divided pro- : ‘ 


periy dopands ‘pon his mathor boing pregnant wilh him aé the 


time af partition ate on ser 16° 


proprivtany-—is oroated by bivth and uot by conception 9 18 
won's ov gtindsows—of prohibition ‘to hia unsoparated father or 
grandfathe’ ‘making a gift or sale of offects inhovited from his 


grand{ather cannot be exercised in favor of an unbora son... * 16" 
to restrain hi¥ febhor from Alionating ahocatral proporty without a: ~ 
_ logul nocassily ov allowable cause w» 6, JOL, 102, 104, 105, 110,.113: 
of inheritance’ of parties whoso fathers death preceded that of 
tho Jute ownor hold to have lapsed we ioe re) 
8 


AM —~(So0 alienation) 

of thdivided ancesteat property by a father without a legal necessity 
and without the gousont of all tho co-sbarers, ig invalid * 5060, 
* J04, 123, 110-118, 18L 

‘Of ‘iguint uidivjilod property hy one momber or partner without ‘a 
logal novessity or without the consent of (ho reat, favalid .,. 104, 108,133, 
119, 173, 181, 186 

of y attivielod proporty oven by a singlo mombor of the joint family is 
‘lid, if mace for tho fumily, or for a logal necessity 105, 149, 185, 186, 187 











.“ag@hf only so much. of tho property a8 is sullteiont to moet tho claim, is 
; ! valid, and whore tho whole of the estale or a larger portion than 
absolutoly required is sold, it must be shown hy the purchaser that 

* thoanoney required to pay off Ute claim could nol bo raised other- 


wits a ane a oo te Ol~-8i 
of a man's entire property valid: ander what ciroumstances on 7 
by a guarcdinn valid under what circumstinces - Sis 129 


of nacosleal proporty merely for tho purposo of procuring funds 
to purvoluew other property formorly belonging to tho family, 
cannot of inolf bo considoved a solo for any. of tho becossitry 
purposes srnglionod by Iw, 7 
by the oldest of xoveral brothors of tho patornnl proper’ sorby, for the : 
maintonaned of hin miner bvathers, for the porformauce of their 
initiatory coromonies mud se forth; for the oxqnint rites of his 
father, for tho discharge of tho debts incurred by the fiuthor valid 620 
by a wife of horinsano hashend’s estule, whan valid... aa 408 


dy ce widan ov femala 
of hor talerilad property, (Seo aliguution, and widew.) 








Ciag * 
a ae ; ‘ 
y ft . r 1 
| 





ul . 
Li { 
AKXYI INDY XK, 
SAMA/NODAKAS~ 
defined... oan te fe 
whorit in default of Supfades wit é 
SAPINDAS— By af 
who they ae on ; a ! wD 
SISTER— « : 
mbents in dofanlt of tho grandmolhor + , det x * 
omront in Bombay a3 ‘ \ ie § 
af unmarriod is ontitled to hor nuptial exy + 4 ings a “4 
SISTER'S SON— =k TRG 
may inhori¢ im {ho abaonce of noarer rolat © + is #. HUG, O28 
SON— 


signifios doscoudants dowa to the gtoat-pi ate ison in tho mato Hue 68, 240, 477 ™* 


has by bith a aight in the ancoytral proporty, and bas a right 
during his fathor’a life-time 10 compel a paitition of such pro 
porty .,, on tee vee fee GB, 1G, 48, AD, Oy 
may not only prohibit his fathor from alienating andoatral property ‘ 
without » loyal necessity or a suficiont canse, but may ano to sot = 
aside such alionation ‘ie ots soy 6, D0 108, G4, 104, ro aa 
has an equal right with bis fathor in the anodstial proporty ,,, 6, 18, 40, Bh, 
Acquires a right only in tho proporty which belonged to his fathor tl 
at tho timo of his (tho son's) birth, aud has no claim or right to j 
tho property of which a bond ple nite or dnposition, offeotual an 
against tho dathor, has boon made tong before ho waa boun eel 1G, 
hag no right bo sot antde alionation of yneontral proporty if thy alien- 
ation was wade before his birth ive wee roll, 1 
if aftor-born, his ight to share, asa pryoonor, tho divide proporty, \ 
doponda upon Is mothor being pregnant with hin at the time of 





tho partition ae on us we te Ih 
equally with hia fathor is ontitlod as woll to the profits of aneantrat 
propoity as to tho properly itsolf, from the momwont,of his bith... 18 


undor tho Mild shirt law—is with his fathor jn the povition of o 
joint family, and when ancostral cstates aro adiitted to oxiat, the 
presumption of the law 14 that all tho properly they arg in possas- 
sion ef ix yout property ry oe 10 oe 

who from fiw bith aequiton a voyfod antovosé in (he auecutil 

i property, may ave to abtaina declaration that aalox by hue fabhor 
without tho sony consont are, as ayginst him, youd and jnoporitiva 
fo paws or to afloat any rights possoused by hin ta tha propotty, sGll 
in tho fathoy's hands, is nncvstral properly, aud cannot therefore j 
bo alionatod by (he dathor, eseopt uuder the cirewmatances rocog~ | : 
sided by tha HeddAshand law us puatifying dionation, anid with the 
ovnuont of those whore vonnent by law ia requimle 4. AY DA, 10K, a 


: . 4 


iW 


INDEX. xxxvii 


suing to dot anide an (illegal) alionation made by his fathor is entitled 
to o declaration that the alionation is void altogether. Suing in 
tho father’s life-time, on behalf of the family, may be eutitled to 
“a decree ie at wat vee 104, 160, 181, 18% 
ja ontitled to recover from a purchaser ancestral property impropeily 
sold by the father provided he has not ratified the solo ; but if it is 
pioved thet the-—-got the Lonefit of his share of the purchaso- 
money, he must refund the share of the purchase money boforo 
he oan recover his share of the propeity sold... 83, 84, 86, 103, 181, 182 
has a vested interest in the ancostial property, which interest is 


»  wAleable at any time in satisfaction of claims against~ ow ha 
is tho first heir oy ais eas nie re i) 
o if more than one, tho sons inherit equally... ae 198, 199, 222 


if with a fathoiless grandson,—inherits simultaneously with him .,. 105, 222 
ilogitimato—Soo illegitimate son. 


SON'S SON--(Sae grandson) 
S0N’3 WIDOW— 
+ whogo husband died boforo his father 1s only ontitled to suitable 
4 mmaintonando, and to any porsonal proporty of which her husband 
had posyorsion during his lifo, but not to tho inheritanco of hor 
fathor-in-law (Soo Maintonanoe) on ies ov 81,84, 35 


HTEP. BROTHER— 

Suherits in default of a utoiine brothor by whom he is oxoluied .,. 473—475 
BPEP-MOLILER— 

caunot inherit from hor step-son... aia pee owe 653 


BUPREMAOY or DOMINION— 
of tho futhor or anothor over joint property .. 4%, 105, 128131, 033 _ - 


260 
U eS 


UNDIVIDED PaRowNER— we 
cannot without tho consont of his co-parcener or co-owner mort. 
gago or otherwise alionato any portion of tho joint estate ovon to 
tho eatont of his own share, oxcopt undor a logal necoysity ... 6, 183139, 
447—161, 181, 188 

can without tho consent of his co-parconor alionato the required 

portion of the joint propmaty under a logal necessity or for a 
purpoad watrantod by law see 81,105, 122, 123, 138, 188, 185--187 

t in tho Prosidencies of Macias and Bombay—may, without the 

assent of his co-parcanor, alionato not by gift, buf by slo or 

othorwiso hia share in thy undivided funily oslate, movable or 
mamoyablo us ae ae ye 130---146, 162, 189 





ae 








AXXViii ANON. 


takes the share of his docvased parconvr ‘to the exshiadon of his 


widow. andthe vont we 98, 30, 4113, 1.19, IB 17 6, AN Ld 

reprosenty hia deccayod father aut sonluss grandfather in tho ane E 

divided property... os 36, 86, VAD, ATS 7h, Ob Od 
UNMARRIND—- 


daughter takes tho wholo of hor fathor'y divided or aspayate property, 
but is eutitled only to mointonmncy in the ease of hin proporty 


being joint and undivided ou. ie dig Ab AO, ABE 
sister as well aa daughter is entitled to atppert and her nuptiol ex. 
ponaes , os iO Aww os ays on LO, 190 


USAQE—Seo custom : ‘ 
UTERINE BROTHER—See brother, 


Ww 


WASTI-- 


by a widow or fomale heiress whon proved, or: sotually imminont, 
should be vomodied by a court of justica —.., me Whit Go 





WIDOW (Patnt)— - ‘ 
tho word—is omployed with a gonoral import to embraga all tho fee ce ev 
males ontitled to inhorit, tee Ass Cee ANT, 487, 488 49 








inherfts’ in default’ of sons, grandsona, and gront-grunidions, Hor - 
hnaband's proporty held in weveralty, bub where ib iy hold by eo. 

pvoonary, is only ontitlod to muintenanes out of ib... 48, Wey RU 

260, 400, 404, Ab kel 

to tho accumulations of, tho igoomo ,of hor Tushand's 












fiat pr Pythd ‘yhioh hor naa dink autitt «te, 
Odsalb. in, om which wax Saoparately mcprived by % 
ae age vee MO SE EE IBD tay 
Api Brother or hiu widtor, “atbor ita ol hov 
death iy f i 243, 243 
if unchasto, is not ontitiod to inhevitanes —.,, le HOD 254, dz, (ter 
if suspootad of incontinenea upon a good ground, in not ontighut 
to inheritance, but to maintonanes only tes Wor bt 
ones yestod with the right of inheritance is vot Hable to he divaytod 
of it unlods# hor subsequent incontinones wore accompanind by 
dognidintion, that civit death i iis ; Bo. us 
is not bound to live in the family-honse and wilh the kindred of hor 
Intaband, who hava no vight to aompal hor ta tive with Ghent; 
and tho--— coon not forfeit hor right to proporty: av tuntitounies 
mneroly on account of hor going and residing with Jar lamily, or 
Jeaving hor husband's house from any other cause than ubolante 
_ or jpropor purpossa oo , eee aaa Roi, bho 





a if more Lan one, the widows inherlt simultaneously ond divide ‘and 
{ take the estate in equal shaves ees ay 255-259, 278, 403 
1 (Bee 2 Lad. LR. Cal. pp. 270, 271.) 3 
i. if ong--diva after. inheriting her husband's estate, the whole survives 
to the rost,that is, the portion held by the deceased—goes to the 
\ surviving widow or widows, upon whose death it devolves: on the 
collateral or reversionary heirs of the hisband . » 269, 260, 278, 408 
though n—fully reprosonty the estate, and tukes ag heir, she takea a 
special or quatifiod estate, that iaa restricted estate of inheritance : 
sho cannot of her own will, that is without the consent ‘of her 
husband's “heirs, alienate the movable and immovable property of 
hey husband except for special purposes ve 240, 260—268, 
; ; "978, 288, 404, 407, 408, 410, 411, 489 
canvot alignate at pleasure also the accumulated savings of the 
icone of her husband’s property, the proporty acquired with 
such income, ao such. property of her husband aa she recovered * 
‘Dy lnw-nuit, aud also the immovable property that was given to her 
by her husband, ( But seo pp. 651, 662)... 267, 268, 278, 285, 332, 406, 407 
has no power to alienate as sérf-dhan hor husband's estuto, as’ it does 
ot besoin hey séi#- that, but dovolyes at hor death on Azs heirs... 275— 
at ae 278, 286, 288 
acenrllig to ‘tho"Ian) ag current in Mithiléa—can consumo or alicuate 
tho moyables, Dut ig yontricted from alienating tho immovable 
proporty inherited from hor husband — soe 272, 273 






immovable | property, inkorited from her husband, without wlogal 

neecasity or allowable tausa eve tee 273-277, 410, 411 
vontriotions on her powor tovationate are indisponsable from her 

ovtato~ and. indeponddat of .the existonco of hoixs ‘capable of 


taking on hor death,,. a “ on tie 200 
of aman dying without known heirs of kor husband may conyes" 
absolutely against all but tho King ive ies +200, 267 


oun without the consent of the yoversionary leiva alionato the Pequir 
éd portion, aud no moro, of her husband’s property for tho por. 
formance of dots religious or scoulay that are indisponsably 
: necessary, but for tho performance of tho optional religious nota— 
if can alionato only 9 sinall as «+ 260, 288-—~204, 307—~380, 340, 367, 
7 . 383, 407, 408, 410 
be with tho consent of thoso', cL rorstounry heirs who aro likely to bo 
interested in disputing, oan alienate any portion of hor hushand’s 
proporty for any purpose oe 200, 274, 276, 278, 288, 299-294, 410 
oan surrender or rolinguish to tho noxt reyersionary hoir or with 
Nis comment to tha second reversionary hoir the property inherited 
hy hor from hor husband a ne an 206 306 
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in Madyas aud: Bombay also—can lienato the moynble, but not tho + = 





— 


aor . 


xl 


INDUS. 


eae elect a comp oniixd wwe iin a 8 

alienation by a+ of hey husband's property without nt ullowablo 
enuso or legnl neccssity and without the consent of the res aratonnary 
hears fs fungal as oie aie SRB, BBL BAG, UB, + 

alienation by a~betyg invalidated, tho propmty so alienated ubonld 
revert to tha widow, Updgep tat to the revarnomuy hous of hoy 


ree 
husband tos ws ry on Bod <u 
miaking wesle aud Leloly te make waste, may be deprived af poaaa- hd 
sion of tho inhorited property, though nob tho enjoyment of tho 
ineomo thereof ay an ws a5 263 ~s0e 


® convayante by a~for other than allowable causes, of propoty 
which doseonded ta her fam hee usband, i not an act af wanty, © 
which destioya the widow's evtate, and veaty the proporty in the 
reveislonary belts aud tho conveyanoo ie binding during the 
witaw's fife. Cho reversonaty hoita will nob be prociadad oven 
during tho lifo of the widow from commending a mit to decluie ‘ 
that tho convoyatico wax oxocuted for cauiea nob allowable, utd 43 
is, therefore, nob binding beyond (he widow's Hfo, nor will dhe “ i 
roversionary hous ba deprived, shiting the widow's hfe, of thei a ‘. 
remedy against the granteo lo pidvent waste or devtingtion of Ye { 
{ho property, whothor movablo or dumioyablo Pf ais and’ 


ee 


{s not ¢ trustee for the hetra, hut Guly raprodonts tho estate with « i 
imitod power of abonation, and advotue ponionon whieh bar 
a widow, bara tho hoi alivr ho tee ve AG, QS f 


~ 


wei 

, Y 

. YAN (ascot) ‘ ‘ 
ry ucereded by fin SALAya, and not by his tet on “ oath, 


% \ 


yes MINDARIES oF RENT-BEARING LANDED HoTATHY- 


iL anoiout, ato succeeded by Uho fatily owitoin (Ada) Me lee 
. . . 


‘Lou Sanp. 
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DAY CHNAMANE WYAPAHARA AS UMEE 
© AULTORIMIES AND INTERPRETATIONS, GCs PROM. THOSE BOOKS AND F lly 
OTHER: SOURCES, ANNOTATIONS PROM, THE PRINCIPLES AND’ : 
ELEMENTS OF IINDU LAW, &G., ALSO. PRECEDENTS OF WHE 
PRIVY COUNCIL, C1 LATE SUDDER AND: SUPREMI 
COURTS, WUE. PRESENT: HIGH COURTS. OF - CALs: 
Y COMA, ALLAHABAD; BOMBAY AND MADRAS, 
ALSO ADMINEND: LEGAL. OPINIONS, AND 

RESPONSA PRUDENTOM, 


Ni tye Ky WITH 
























v ‘or THE : Cavourra Univinsity, rire Taconu. Law -Prorrsson, Aurmon - ..* a 
‘Cwo Drarsts oy Muuaataant Law, ox cue VravastiiDanrana, ii— 


























ay 
i'w ve OLUPRE bon by- 
Ly ho was 
Vou. I. 4 
WN TWO PARIS. —~ ) g meant 
‘ Eyes vd from. 
“Tet him (the King) establish the laws of the 2/2! Se ora a not be 
Conqnered nation, as declared én their book BG : 
Manu, Ch. Vii, 9 303: e : hose two 
meres ‘0, 
=e : io. object 
CALCUTTA ee ht Oe 
: existing 
» 240, Bow: Baan Reuney : 
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Ds . ' 
ij Lhe Smriti and its Origin —The Hindi law, according 
to the Tlindti belief, is of divine origin, being deriv- 
’ ed from the Vedas which aye revelations from Gop 


S Axarienry, heard by Brand and others,—whonce they 
are also called “ Sruééi” (audition or what was head) — 
~ Braun, the self-existent, having extracted or prepared 
this law from the revealed ordinances or the Vedas, fully 
taught it to his grandson the first Manu, who again hay- 
ing remomborod all that taught the same to his sons 
: , Manfonz and other sages,* denominated “Lords of ercat- 
ed beings (Prajépatis). In consequence of being remem- 
bered by Manu and the rest, the Hindd law is term. 
ed (Smriti” (recollection or what svas remembered), as well 
asthe “ Dharma-shdstra.” Thus Manu — 
“The roots of tha law are the whole Veda,” &e— 
- Chapter ii, vachana or verso 6. 
Whatever law has been ordained for any porson by 
' Manv, that law is fully declared in the Veda: for he was 
| perfect in divine knowledge,”—IJted, v. 7. 
\ “By ‘Studi,’ or what was heard from ahove, is meant 
the Vedu; and by ‘Smriti, or what was yememboied fron 
the beginning, the body of the law: those two must not bo 
| oppugned by heterodox arguments; since from those two 
\ proceeds the whole system of duties ’—Zbid. v. 10. 
rs ( “From that which is, the first cause, not the object 
{ 


Rt 





of senso, existing every where tw subsiauce, nol existing >} 

» 3 

9 4 

ee * Aunt, Ancina, Panvsta, Punana, Knaiv, Pargiia, Vasinausa, Dun a 

au, and Nauaba. . ‘ 4 é 

ty 4 

— ; 

n f , 

mee he vas 
ye a 

a c4 


si PREFACE, “ 


to our perceptions without beginning.or ‘end, was produced 
the divine malo, famed in all worlds, wnder the appella- 
tions of BraumMA.—Tlaving divided Ligdagrai substance, the 
mighty power became half male, nat fesemale, or nature 
active und pissive,-nnd from that. fomale he produced 
Virsa: Know mic, O most excellent of Brdhmanas, to be that “ 
person, whom the malo gower Virds, having performod 
austere devotion, produecd by himself, mo, the secondary 
framoyr of all this visible world. It,was I, who désixous of 
giving birth toa race of men, performed very difficult religi- 
ous dutics, and first produced ten Lords of created beings, . 
eminent in holiness: Manfour, Arn1, Anam, Ponasrya, 
Purawa, Kraru, PracnerA or Daxsua, Vasursuria, 
Burieu and Ndrapa: They, abundant in glory, produced 
seven other Manus, together with deities and the mansions 
of dcitios, and aharshis, or great Sages, unlimited in 
power.—Ile (Braumd,) having enacted this code of laws, 
himsolf taught it fully to mo in the beginning : afterwards, 
T taught it to Manfour aud the nine other holy sagos. his 
my son Buriev will repeat tho divine codo to you without 
omission; for that sago learned fiom me to recite tho 
wholo of it.’—Chap. I., vs. 11, 832—86, 68, 59, 

Lhe Smriti or Dharma shdslracomprisos three Réndas 
or Adhydyas (Books oy parts), the dchdra (ritual) which 
comprises rules for the observance of velivious xites and 
ceremonics, social and moral duties of the different castes ; 
the Vydeahara (civil aets and rules,) which embraces 
foronsic law ang. pra aclice 18 well as rules for private acts if 
and contests; ahd the Prdyashchitta (expiation,) tho! 
atonement or religious penally for sin. ; 

The Sages who wrote on the Dhaimu shistra, —ho} ; 
Dharma shdstra is to be sought primarily in the insti. j { 
tutes called Sanhidds of the holy sages, whose aytnilsant 
according to the list given by YAswvavaukya is twenty : fh 
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namely, 1 Mano, & Agnr (a', 8 Visunvs (b), 4 Arfra, 
7 5 Vhsnvavankyg’<(c),. 6 Usnand- (a), .7 Ancrd (e), 
| 8 Yama (f), 9-AvAStaarBA, 10 Samvarva, 11 KAryAvana, 

12 Varmasrart (gf, ‘18 Pardsuara (h), 14 VyAsa (i), 15 
i 26 Smanxia and 16 Lrxarra, 17 Daxgya (j), 18 Gourawa 
re (k), 19 SAvArara and 20 Vasutsu'ria(l).—Pandsmara, 
( whose name appears in the above list, enumerates also 
ae twenty select authors; but instead of Yana, VRimAspatt, 
and VyAsaj he gives 21 Kasnyapa, 22 GArava (m), and 


PGi .23 Pracnbré (n).—The Padma-puréna omitting the name 


‘ of Arrt which is found in JAsnyavantya’s list, completes 
F the number of thirty-six by adding 24 Maxrfour(o), 25 Pu- 


, LASTYA (p), Pracuwrd (n), 26 Buniav, 27 NAnapa (q), 


ONG ae Kasnyapa, 28 VisawAurers (t), 29 Devana (s), 80 
Risuva-sRinga (t), GAneya, 81 BoupuAvana, 32 Porrnt- 


oe 


os : 
oh (a) One of the ten lords of created boings, and father of Darrd-ornya, Dun- 
1 vAsdé and Sowa. 
: b) Not the Indian divinity, but an Aneto’ philosopher who bore that name. 
| c) Ciandson of Busiwdsitea, as deveribed in tho imtioduetion of his own 
Te inatitutes, 
\ ; (a) Ushand is anothor namo of Shukra, tho vogent of the planet Venus? ho 
MYO, Was grandson of Bimigu, 
1 | (9) Anatrd holds'a place among the ten lords of created beings, and_acecrd- 
id be Ong to the Bhdgavute became futher of Utethys and of Vurrtaseari in the reign 
\. Ps Ge “ho second Manu, 
ene) ey %) Brother of the seventh Manu and ruler of the world below, 
@ Regent of the plane Jupiter: he'has a place emoang legislators ; and was 
e ee v Anafrd according to one logand, but son of Dayana necording to another, 
“ys ‘andson of Vasqisizia. 


‘ 

kook 
P of Pandsuansy tnd the reputed author of the Purdénas. 

¥ ‘c history notices two personages of the name of Daksia ; ono son 


the other son of Pracunrd, it does not xppear cortain which of 


mislaLor. “ 
em dite celebrated fowndar of &.tational system of metaphysics and 


+ \ tf he 1g named in every list of legutators: although toxta ate cited in the 
oY fame of lus father Gorama, the son of U raritya, ee 
of (l) The preceptor of tho buerior gods, aud ony of the lords of created beings. 
to (m) The son of Ganraa, the astronomer, 
sl (n) Son of Pracniva-varttora and father of Daxaua, 
cap (0) Ono of the Iprds of created beings and father of Kasuyara, 
‘p) Father of Aqast.s. © 
DY * (q) Sons of Manu ; the former is also called tho son of Brausd. 
to 1).A gaye Among military men, who became a Lrahmana through his devotion, 
Hed (8) Son of VisuwAuirra, and grandfather of the evlebrated mamma 
A, PANiN1, but, according to another logend, great-grandson of Daxsua, * 
rn * (t) Son of Vipudvpaka, . 





« 
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NASH, 33 JABAP,84 Sumanru, 35 PArasKarRA, 86 Louci«- 
sul, and 87 Korvmi—Rdm-krishne in his glossary to the 
Grijhya ov Grishya-sdira of PArasKkanra, mentions thirty- 
nino, of whom nine are not to be found in any of the 
above lists. ‘These (nine) are 388 Aant, 39 CUYAVANA, 
40 Cunkcaubya, 41 TArixananya, 42 Prrdmana, 48 Pra- 
vApari, 44 Bupua, 45 SAryAyna, and 46 Soma‘, 

There appear to have been some more legislators, name- 
ly, 47 Dnoumya, the priest of the Pdéadavas- and author 
of a commentary on the Yayurvedu, 48 Asuwackyana, who 
wrote on the details of religious acts and ceremonies, 
49 Arnuya, 50 Ourasanpuant, 61 BuarapwAsa, 52 Cum 
DAMBARA, 68 Darra, 54 Gozsnina, 55 Usranva-xnsirt, 
56 Jamapacni, 67 Kanwa, 53 KAéAnwa, 59 Karina, 60 
Enisundsing, 61 KAnsnnAstys, 62 Kuvsya, 68 Kovesya, 
64 Lourra, 65 MArkanprya, 66 Movpeanyva, 67 NA- 
cmikera, 68 Purama, 69 Pousmara-shvr, 70 SArAtyva, 
71 SAnavAvana, 72 SAnpityva, 73 Savya-vRarna, 74 Souna- 
ga, 76 Susiav1, 76 Varsya, 77 VAnsudvans, 78 VyAera, 
49 Vyhara-pAna, and 80 VAswa, 

Besides tho ahove, there were very likely some other 
sages who wrote on tho Dharma shdstra, and who may be 


“———~fliscovered (as said by Mossieurs West and Bubler) by 


a further search for MS. and moro accurate investigation of 
commentaries, compilations and digests, 

Several Sanhi/ds axe somotimes ascribed to ono of tho 
above named sages—his greater or abridged institutes ~ 
(Vrihat ov laghu), xnd his work when old (Vriddia), as! 


Vrihat Manu Sanhitd, Laghu Manw Sanhitd, and Vriddha iP 


Manu Sanhitd. 


m- —. on y 





& Profe sor Stenzter enumerates forty-six legislators, wha ave tho same as 
thoso meutioned in the lists of YAérnyavaixya, Pardsnana, Padha-purdéad, and 
did@arkrishne, aheady given, and he considers their Surhitds all to le extant,‘ 
having binuelf inct with quotations from all; oxcept from those of Agii,, 
Kuthumi, Budha, Shdiéyanu, and Soma : 
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By Pardsnana, author of one of the Sanhitds, (refer- 


‘ 
in ring to the Hindti division of the world into four ages,) 
a ave assigned, as appropriate to the A’rita-yuga, or first age, 


the institutes of Manv, to the Z'reté or second, the ordi- 
nances of Gourama, to the Dwépara or third, those of 
SHANKHA and Lixuira, and to the Kali or fourth, (tho 
present sinful or iron age as it is deomed,) his (Pard- 
SHARA’S) own ordinances. That distinction, however, does 
not scem ever to have been actually obsoryed,*the institutes 
of all "ind every one of the sages being respected 
as of equal authority next to those of Mant. 

Manu and his Institutes—The Manava dharma shds- 
tra is above all of them: it is regarded by us Hindvs as 
next in sanctity to our scriptures, tho Vedas, and is the 
oldest of the memorial laws. The author of the Manu. 

: sanhitd is that Manu, who is Stodyambhuva (sprung from 
; the Sel/-ewistent). ILe is the grandson of Brana and 
; the first of the seven Manus who governed tho world. It 
: was he who produced the holy sages and the rest, and was 
not only the oldest but also the greatest of tho law-givors 
after Brauad.t 


oa Masten 


ena * In fact, had Pardsrtana’s Smrvté alone been adopted ag the dharma shdstra 

of the presont age, it would not havo heen sufticiont for the prryoso ; masinach 

asthe Vyavahdia hdnde is entirely wanting in his institutes : So that x pro- 

/ “Sfessud commentary on thus Smriti (which will be hereafter noticed) is founded, in 
his respect, pon nothing belonging caclusively to Pardstara, beyond a verse 

i eatracted from the dehdra o1 the fitst 4dada purporting merely that the princes 
of the carth are in this age enjoined to conform to the cictates of justice’ Vide 


~ Str. H. L. Pref. pp. xii, xati, * 





4 + This is manifest from the verses of Aenu-sanhité already citod at pp. i & ti 
4 Dr, Max Miilor, at the conclusion of lus lotter to Mr. Moiley, says 1-16 ig 
a ‘ evident that the author of the metrical code of law spoaks of the old Manu as 
: | of a person different from himself, when he says (Ch. x, 9 63 :) ‘Not to lol, not 
to liv; not to steal, to keep the body clean and restrain the sonses ; this was tho 
Tahal law which Mixu proclumed amongst tho four castes?” And seeing Manu 
i spoken of in the third person he conjectures that the author of the wetiical cade 
ich Ménave dharma shéstrd was not the first of all the Manus ‘This must havo 
' ‘procecded from his not bearing in mind that tho Ins of Manu were tchearsed 
to the Aishis by Briav who of course montions Manu in tho third person; con- 
sequently it was quite consistent that this sage, after impating tho dictum of 
Manu as in the verse cited, should say : “this was the law which Mayy pro- 
ca among tho four castes.” Thus aenothor Manu is not tho author of the 
{ 
| 
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Besides the asual mattors troated of in a code of laws, 
the Laghu sanhitd of Manu, (which comprises in all 2,685 
shlokas or couplets, and is divided into twelve chapters,) 
comprehends a system of cosmogony, the doctrines of: 
metaphysics, precepts regulating tho conduct, rules for 
religious and ceremonial dutics, pious observances, and 
expiation, and abstinence, moral maxims, regulations 
concorning things political, military, and commercial, the 
doctrine of rewards and: punishments after death, and the 
transmigration of souls togothcr with the means of at- 
taining eternal beatitude.* 





codo speaking of tho old Manu aa a different person from himself, but it is 
Brrravu who does so. Besides, it was an ordinary custoin with tho anciont 
sages to yofer to themselves in the third person, (Vide Preface to Manu b: 
Sir William Jones, p. xiii.) And it will appear on reference to Manu Chapter 1, 
verses 88, 67, 58, 69,and 60 (ante, pp. 1& »,) that the fist Manu, who is Swdyam- 
bhuva, (sprung from the Sef-exisecnt,) learnt the law from Brawstd and taught it 
to the ton holy sages including Burrav, who, appointed by Manu to prounulgato 
his laws, repeuted the divine code to the /tiahis, 1b is usoreover asserted in the 
Preface to the Senkita of NAtapa, a son of the Swéyambiueu, that the same 
Manu having composed his code ina hundred thousand shlodas or couplets, 
arranged under twenty-four heads in a thousand chapters, delivered the work te 
Ndnana, the sage among gods, Thos there can be no doubt that the author of 
the erthaé sMunu sankité was tho first of all the Manus; and it appears from 
the above verses that Laghu Manu-sanhité which we sco was taught to, and re- 
hearsed by, Bariau. 

* Various dates have been sugyested by the Rurepean scholars who haya en- 
deavoured to ascortain the period of the composition of the code of Manu’s laws. 
Chezy wud Deslongchampes, (the latter of whom professes to have formed hia —- 
opinion fiom ap examination of the code itself) conceive that it was composed in 
tho J3th century previous to the Christian ora, Schlegel gives it as his decided 
and well considered opinion, ‘quod multorum annorua meditatto me docuit, that 
tho laws of Manu were promulgated in Lidia at least as carly as tho sovent! 
eontury bofore Alexander the Great, or about a thousand years before Christ 
Ho places the “amdyana of Vdrasfiicr at about tho samo dato, aud doubts whici, 
of them was the older, Elphifistono, wlo is inclined to attribute greal antiquily 
do the institutes of Manuon the ground of differeuce between the laws and’ 
manners theiein recorded and those of modern tines, and from the proportion 
of the chéuges which took place lefore ihe invasion of Alexander the Groat, 
infers that x considerable period had clupsed between the promulgation of tho ft 
code and the latter opech ; aud he fixes the probable datu of “Manu, to use his 
own words ‘very loosely’ somewhere about balf way between Alexander (in tho! 
fourth century before Christ,) and the Vedas (in the fourteenth.) Professory¢ 
Wilson thinks that the york of Manu, as we vow possess i, 1s not of go uncient! 
a dato as the Ramayana F ang that it was most probably composed about tha] 
ond of tho third or comniincement of the sveond conimry before Christ,  Sivl; 
Willian Jones's inference, founded on a consideration of tho style, is, however, | 
opposed to tho learned Professoy’s conclusion. Sir William says, and with, 
zeayon too; “the Sanskrit of the three Vedas, that of the Mérava arn 
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The other sages wrote Sunhitds on the same model, 

: and thoy allcited Mayv as their authority, whose Sanhied 

‘ must therefore be fairly considered to be the basis of all the 

text-books on the system of Hindi jurisprudence. ‘Tho 
Jaw of Manv was so much revered even by the sages that 

| no part of their codes was respected if it contradicted 

1 Manu. The sage Vrinasrari, now supposed to preside 

is. 





: shGsira, and that of the Purdnas (of which the Ranvtyana is one,) differ from cach 
other in pretty exact proportion to the Latin of Numa, from whose laws entire 
\ sentences aro preserved, that of Appias which we see in the fragmonts of tha 
' ~ twolve tables, and that of Cicero or of Lucietius, where he has not affected an 
obsolete style : if the several changes, therefore, of the Sanskrit and Latin took 

. place, aa wo,may fairly assume, in times very nearly proportional, the Vedas 
must haye been written about thice hundred years before these institutes and 

© about six hundred years before the Purdnas.” Ife then remarks: “the dialect 
of Manu is evon observed in many passages to resemble that of the Vedas, 

| particularly ina departure frota the more modern grarumatical forma, whence it 
must at first yiew seomn very probable that tho laws now brought to hght were 
considerably older than those of Solon or even of Lycurgns, although the pro- 
mulgation of them hofore they wore reduced to writing might have been coeyal 
i with the first monarchies established in Asia.” Upon such and other grounds he 
i fixes the date of the actual text at abont the year 128) before Christ, ‘Thus 
\ these opinions as to the date of the institutes of Mano, being founced nob on 
‘ any historical or positive prose, bat more conjecture, are, as might have beon 
(' expected, contradictory and quite inconclusive, Now if the sage Nérapa bo 
} holieved, ho asserts in the Profane to his law tract, that Manu, having composed 
, > the laws of Baad in a undred thousand shlodas or couplets, arranged undor 
i twenty-four heads in a thougand chaptors, delivered tho worl to him (Ndnapa, 


* the sage among gods) who abridged it for the use of mankind in twelve thousand 
i verses, and gaye thom to the son of Barigo named Su-mart, who, for the groater 
! ease of the human race, reduced thom to four thousand. Teneo it appears that 


the Vrihat {larye) Manu-snnhité was composed hy Mayu himself, "lhe abridged 
metrical code of Many-sandite in question, appears also from the text of the very 
worle 10 have been cbmposed during Manu’s tite, (as will be known from the 
verses 58, 69, and 60, already cited at p. i.) Lt remains to determine the epoch of 
*Nanu’s existence. This, in the absence of other evidence, should be believed to 


be the same as stated in the Menu-sanhitd before uy, that ix, he flourished in the 


begioning of tho world, being progenitor of the iaces human and divine~—Sce 
ante pages i & ii. 


ame ‘ Sir William Jones, after saying ‘we cannot but admit that Minos, Mueues, or 
"7 * +S Mneuis have only icek terminations, but that the crude noun is composed of 
j + the same radical letters both in Grook and Sanskrit’ ;—— andl leaving others to des 
aa , termine whether our Afenus (or Menu in the nominative, tho soy of Brus, 





\ . ‘4 * gs 
% \ wag the samo personage with Afinos the son of Jupiter and the legislator of the 


' Gretans (who also is supposed to bo tho same with Muecis spoken of as the first 
i lawgiver receiving his laws from the chief Mgyplian deity Hermes, and Afenes 
4 ,{ the first king of the Egyptians) remarks : “ dra-shekoh was persuaded, and not 
“\ without sound reason, that tho first (| ddima) Masu of tho Brdédmanas could be 

. ? no othor person than the progenitor of :nankind, ta whom Jews, Christians, and 

4 Musulmaus unite in giving the nama of deen,” 

'X ‘Phe learned writer further remarks ~The namo of Manu (like W/enes, mens, 
‘and ménd,) is clearly derived from the root (aan or) me to understand, wud it 

" Tsignifics, as all the Pundits ngroe, ‘intelligent,’ purticularly in the doctrines of 
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over the planct* Jupiter, says in his law tract, that ‘Maxu 


: held the first rank among Icgislators, becauso he had ox- 
; pressed in his code the whole sense of the Vede; that no 
4 code was approved, which contradicted Manu ; that other 


| *  shdstras and treatises on grammar or logic retained splen- 
_ dor so long only as Manu, who taught the way to just 
wealth, to vivtgg, and to final happiness, was not scen in 
competition with them. Vv4sa too, tho son of Pardswara ' 
before mentioned, has decided, that the Veda with its 
‘i Angas ox the six compositions deduced from it, the reveal- 
‘ * ed system of medicine, the Purdnas or sacred histories, 
and the code of Manu, were four works of supremeé author- 
ity, which ought never to be shaken by arguments meroly 
on human, Above all Mayv is highly honored by name in 
/ the Veda itself whore it is declared that ‘what Manu pro- 
nounced was a medicine for the soul.’ 
The Sanhitds of other sages.-The following is a concise 
description of the Savhitds written by several of tho other 
5 sages (rishis ). ; 


\ ‘oats ia an 


‘ the Vedas, which the composer of our Dharma shdstra must have studied yory 
H 
} 
7 








diligently, since great numbers of its texls changed only in a few syllables Cov 
the sake of tho measure, are interspersed throughout the work. A spirit of sube 
lime devotion, of benevolence to mankind, and of amiable tormlerness to senti- 
ent creatures pervades the whole work ; tho stylo of it has a certain austere 
majesty that sounds Jike tho language of legislation and exforls respectful awe 5 
the setitiments of Tntepeondace on all beings but God, and harsh antonitions 


2 
i even to kings, are tiuly noble ; and the panogprics on the Gayetei, tho mother 
: fas- it ix called) of the Medes, prove the author to have advurcd (nol tho visite 
jem material san, but) that divine incomparable greater light, (to uso the words of 


; the most venerable text of Indian Scripture) which ilhnnives all, delights all, 
x from which all proceed, to which all must return, and which along ean cradicate 
‘ (not our visual orgaus merely, but) our souly and our intellects.” 

‘4 Mr. Motley, the author of the Analytical Digest, who in his introduction bo 
u the Iindé@ law has cited tho observations of the Sanserit scholars of Europa, 
makes this conchiding remark :—“ whatever may bo the exnet poriod at which 
the Mdnave dharma shdstra was composed or collected, it is undorbtedly of 
very great antiquity, aud is anineutly worthy of the attention of the scholar, 
iN whether on acecunt of its classical beauty ; and proviny as ibaloes thab, even at ft, 

the remote epoch of itg composition, the Hinds had attuined 10 a high dogres of f,, 










* 


iy civilization, or whether ‘We regard it.as held to be a divine revelatiun, and conse» ty 
{ quently the chief guide of moralMand religious duties, by nearly of a huncdeod 
\ millions of beings.’—Morley’s Digest, Vol, I. Introd. p. excvii. 
‘ Tho other Sauserit scholaps too of Hurepe do not, and cannot, deny Uaat Ue 
A Sanhitd of Manv ig the most anciont or the first work of law. i 
“t ¥ | 
a. 
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AtRI vomposed a remarkable law treatise in verse, 
which is still extant. 

Visunu ig the author of an exccllent law troatise, 
which is for the most part in verso. Uf4ntra wrote a 
treatise in prose. Metrical abridgmenis of both these 
works are also extant. ; 

YAINAVALKYA appears, from thie iM sotion to hig 
own institutes, to have dclivered his precopts 10 an audience 
of ancient philosophers assombled in the proyinco of 
Mithila. The institutes of YAsnavaurya are second in 
importance to Manv, and have been arranged in three 
books : viz. A’chdra, Vyavahdra, and Prdyaschitta hdndas 
containing one thousand and twenty-threo couplets.* 

Usank (crude torm Usanas) composed his institutes 
in verso, and thero is an abridgment of the same. 

Awernd (crude form Anernas) wrote a short treatise 
coutaining seventy-two couplots. 

Yaua composed a short treatise containing one 
hundred couplets. 

Aragtama was the author of a law treatise in proso, 
which is extant as woll as an abridgment of it in verso. 


, 
re 


Tho metrical abvidginent only of the institutes of 
*Saarvanra is ‘found in this country. 











‘4 * Tho ago of this codo caunot be fixed with any certainty, but it is of 
~ considerable antiquily, as indoot + proved hy passtges from it being found on 
}inseriplions in every part of India. dated in the tonth and eleventh conturies 
aficr Christ, “To have been so widely diffused,” says Professor Wilson, “and to 

, ‘havo thon attained a goneral character as an authovity, a considerable time mst 
shave elapsed; and the work must dato, therefore, long prior to those ins- 
"eviptions.” In addition to this, passages from YAInyavatkya are found ia the 

' Paacha-tantra, which will throw tho dato of tho composition of his work at least 

> ps fav buck as the fifth contury, and it is probable ovon dink it may havo origi- 
nated at a much inore remote period, It seeygg, however, that it is not carlioy 
than tho accond contury of tho Chritian era, Bitico Professor Wilson supposes tha 
Iname of a certain Juni, Venahe, which name is found in YAsnyavankya’s 
‘institutes, oviginatod about that time—Morley’s Jatraduction to the IHindi 

* (Law, pp xi, xi, oh , 
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KArvdvawa is the author of a clear and almost fall 
treatise on law, and also wrote on grammar and other 
subjects, 

An abridgment of the institutes, if not the eode at 
large, of Vuruaspart, is extant. 

The treatise of Pandstana, which consists of the dchdra 
and prdyaschitta kdndas, is extant. 

VvAsa is the repuicd author of the Purdnas: he is 
also the author of some works more immediately connected 
with the law. 

Sanka. and Lixnrva are tho joint authors of a work 
in prose, which has beon abridged in verso; their soparate 
treatises respectively in prose and poctry are also extant. 

Daksra composed a short law treatise in vorse which 
is in existence. 

Govrama is the author of an elegant treatiso although 
texts are cited in tho name of his father Gorama, the gon 
of Urata. . 

SAvivavs is tho author of a treatise on penanco and 
expiation, of which an abridgment in verso is extant, 

Vasiisirma is tho last of twenty logislators named hy 
VArnavarrya : his clegant work in prose is intermixed 
with verse. 

Of tho Sanhitd of NArava only ono Chapter on Civil. 
and Criminal Jaw is in existence. 

The Sanhitds of the sagos Nos. 21, 26, 28, 29, 31, 48, 
44, 48, 51, 56, 64, 72 and 74, (of which somo are 
in prose, some in verse, and some partly in prose and 
partly in verso) aro in oxistenco. But of the Sanhilds of 
most of the other sages only some vachanas or {oxts aro 
found cited and quoted in the commentaries, compilations 
and digests. 

Jollections of Smritis, or oxtracts froin them, such as 
the Chaturvigsati, Shat-irinsat, (oxtracts from 24 and 86 





mat 


Bae 
et 


¢ 


PREPAGCE. xi 


Suites), Kokila and Saptarshi Smritiss are said to be 
extant, 

The works of the sages do not treat of every subject 
as the institutes of Manu do ; and it is the opinion of the 
Pandits that the entire work of none of the sages, with 
tho exception of Manu, has come down to the present 
times. I, as it now exists, is incomplete. 

Commentarics.—There are glosses and commentaries on 
some of tho principal institutes, which last, but for them, 
would bave been very imperfectly understood, nay some 
parts thereof would have beon given up as unmeaning, or 
obsolete. Various glosses on the institutes of Mano are said 
to have heen written by the munis or holy sages, whose 
treatises were estcomoed as next to tho institutes them- 
solyes. Theso, except that of Budgunt, do not appear to 
be"extant. Among the modern commentaries, that *~ 


Mepndrruy, son of Vira-swinf Buarra, ‘which having | 


been partly lost, has been comploted hy other hands at the 
court of Manana-rdta, a prince of Digh, that by Gopmpa- 
nAss, and that by Duaranf-puara were in great repute 
until the appearance of Kuntica Buarra’s commentary, 
which has preference over the other glosses, being consi- 
dored by the pandits to be tho shortest and yet the 
clearest and most useful.” The glosses of Manu denomi- 
nated thedddhuvt by SudyanAcnArya and the Nanda- 


rdja-krit by Nanpa- rsa appear to be known among the . 


Mahvattas, and the former to be of general authority 
especially in the Carnatic. ‘The commontary denominated 
Monwartha-chandrikd appoars also to ho a work of cele- 





# At length appeared,” says Sie William Jonos, “Kvrntica Buarra, 
aBidimana of Bengal, who, attor a paintul comso of study and the collation of 
numerous manuscripts, produced a work, of which it may, perhaps, be said very 
truly, that ils is the shortest yet the most heinous, the‘least ontentations yet tho 
mont leaned, ihe deepest yot tho most agreeable commentary eter composed on any 


author, anciont o modem, uropean or Asiatic.” 
, s 
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brity.” Another commentary on Manu called tho dina 
dhenw appears to exist and is cited by Sri-dhardehdrya 
in his Smriti-sdre. 

An excellent commentary on the institutes of Visrnv, 
entitled tho Voitjoyanté was writton by Nanna Panpira, 
who is alse the author of a commentary on tho institutes 
of PanAstiana, 

Tho copious gloss of Apardria of the royal house of 
Silara is supposed to be the most ancient commentary on 
the institutes of YAswavaurya, and accordingly carlier 
than the moro celebrated commentary on the institutes of 
that sego,—the Midhshard of Visn&nusuwana, A com- 
\ mentary on YAsnavanwya was also written by Drva- 

Bopita, and the one writlen by Bismwa-rura is often cited 
in the Digests. 

The Dipa-kalitd by Sutua p4ui, which is likewiso a 
commentary .on YAsnavauicya, is in deserved roputo 
with the Bengal school.+ 

Tho Ahtikshard of ViaxAnisuwans or Virndna Yoat, 
a celebrated asectic, alough professedly a commentary 
on the institutes of YAsnavanaya, isin fuet a genoral 
and exbollent digest. By citing the other legislators and 

\ writors as authority for his explanation of YAsrwavauicya’s 
text which ho professes-totHostiite, aud expounding their 
texis_in-tho progress of bis werk, aud ab ihe same timo 

i reconciling the seeming discrepancies, if any, belweon 
them, and tho text of his author, and thus establishing 
his own opinion, Visndvasiwana has surpassod all those 


writers of commentaries which partake of the nature and 
* 





* his work was used by Monsieur Deslongehamps m tho prepaation of hts. 
edition of tho ubstitutes of Manu, and in bis opynon it thin many instances 
miore precipe and clear than the gloss of Kupnuxa Biarra, 


t Snvta-rint was a native of Afithild, ho resided at Sahuria in Bengal, and 
wiote also @ ticatise on penance and eapiation, which is in great repute with both 
schools.—Coleb. Dig Piel. p xviin 
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combine the utility of regular digests with their original 
character a8 commentaries. ” 

Kuiiika Buarra, the celebrated author of the come 
mentary on tho Munava dharma shdstra, wrote also a gloss 
on the text of Yama, brother of the 7th Manu, : 

The text book of Govrama was commentog, apon by 
Tana-parrdondny a, : 

The Vanand-risya, by Varapd-RAsa, is a general 
digest, but it may be placed among the commentaries, 
since it is principally framed on the institutes of NArapa, 
Itisa work of authority in the Southern schools and 
especially in the Drdvida country. 

The Mddhavtya, or Uddhavya, though a commentary 
on the A’chdra and Prdyaschitts kdndas of the institutes of 
Paridsuara, is in fact an exccllent digest and is of great 
authority in the southern part of India.t 

Necessity for a Digest.—The doctrines of the holy 
sages do not, however, agree in all respects; nay, on certain 
points, they differ even from those of Manv himself; but 
it is not optional with us to reject any of them, for Manu 
enjoins: ‘When there aro two sacred texts apparenily 
inconsistent, both are hold to be law; for both ara pro- 
nounced by the wise to bo valid and reconcilable ;” and 





¥ This commentator was @ residint of Drdwda, and is famous for his other 
compositions: his work, in which ho occasionally quotes other srtes, 3a called 
Ahtédshard, md must not be confounded with ViswAxusmwara's troatisa of tho 


Same NG. 


+ This wok was composed by Vipyfvarva SwAast, the ominontly learned 
minister of the founder of Vadydragar a, who living in the fourteonth contmy, may bo 
consideed to have beon, as it were, the Jawgiver of the last Hindn dynasty, Of 
tho fist and third kdnedas of this coleliated worl, to which the author pavo the 
name of his brother MAnmhvAcrArva, the basis is the text of Paudstara, but as 
has been alrendy eaplained, haviog for the secondggnothing of that Smite to 
proceed upon, it beeamo in fact, though not in name, a general digest of all tho 
legal authotilies prevalent at tho tite in the southern pat of India. Howovor 
this may detiact in some degice fiom its value as being founded in truth upon no 
partiouler text, the general fame of the author 1 60 great, resting a4 it dogs, ngt 
upon this work alone, but upon others also, particularly on his consmentary upon 
the Vedas; that among Ins moto ardent admirers, he ia held to have beon an inoar- 
nation of Sieva.— Str I. L. Prof, pp. xv, xvi. 
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the same is the>case, says the. commentator Kunmina 
Burra with tho toxts of the holy sages. Undor such cir- 
cumstances reconciliation of the contradictions and discre- 
pancics was the only remedy left. Ifonéo aroso tho neces- 
sity of acomplote digest, which, aftor harmonising the 
conflicting authorities, might lay down the rules to be 
followed in practico. 

Digests —Sevornl digests have for that purposo boon 
composed by lawyers of different parts of India. And 
sinco the use of digests, the institutes of the sages aro not 
regarded as themselves of final authority, which is to bo 
sought in the conclusions and decisions of the authors of 
the several digests and the commentarics partaking of tho 
nature of digests, with referonce, however, to tho schoola 
to which they respectively belong (and which will be 
prosently noticed).* Evon tho instituics of Manu, the 
foundation of the body of Tlindd law, are in modern 
times looked upon as a work to be revered rather than to 
be implicitly followed. 

Tho digests in general contain toxts taken from tha 
sanhitds, with occasional comments thoroupon and pas- 
sages reconciling their apparent contradictions in  (nlil- 
mont of tho precept of tho great lawgiver, Manu. ‘Thoy, 
moreover, contain frequent citationa from other digests for 


the—purpose of correcting or confuting their decisions or 


corroborating their own. Occasionally toxts of the Sra 
or Vedas and Purdnas ave quoted as authorilios, Tho Sruti 
is rospected as tho highest authority, and the Purdaas as 
next to Snr iti, which itsolf is next to tho Sruti, In 
forming pips and giving decisions the authors of 
the digests o ten “havi had recourse to tho following gone- 








* And opinions on points } of law ns current in a partioular school aro given by tho 
pandits or Inwyera oither in the language of the author of a local digest (if snited 
for the purpose,) or in their own, which, however, must harmoniso the expositions 
of ono of tho local digests implicitly followed as anthority, and, in sithor COBO, 
toxls of sages, if thorebo any, corroborative of those opinions and oxpositions. 
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ral maxims and texts: “A principle of Itw establised in 
onc instance should be extended to othor cases also, pro- 
vided there be no impediment.” “ Between rules general 
and special, the special is to prevail.” “If there bo a 
contradiction betweon a Sruté and a Smritd, the former is 
to be followed in preference to the latier ; but if there be 
no such contradiction, the Smriti should be acted upon 
by the virtuous just as the Vedas" (JABAt1). “Should 
there be a contradiction betwoon a Srati, and a Smriti, the 
former must be followed without consideration of any 
matter” (Bhabishya Purdna). ‘ Wherever contradictions 
exist between Srudi, Smriti and Purdna, there the Srutiis 
to be preferred ; but whore a contradiction exists between a 
Smriti and a Purdna, there the Smriti is to be adopted in 
preference” (Vy4sa). “If two texts (of Rishis) differ, 
reason (or that which it best supports) must in practice 
prevail” (YAINAVALEYA). 

The schools of lav.—~The various digests have not, how- 
over, troated of all parts of the Dharma shdstra, nor have 
they arrived at the same conclusion. The variations in the 
doctrines of the digests have led to tho formation of the 
different schools, Tho digests, with reference to the dis- 
crepancics existing among them, may be said to be of five 
classos, each of which has been adopted ag an authority in 
somo particular part of India, and thus havo been formed 
the five schools or divisions of Hindi law. These schools 
are—‘ tho Gouriyu or Bengal, tho Benaves, tho Mithila,* 





“ Tho Aftthdd school is that of ancient Tirhoot (Zoirabhu 
Vrihat Vishnu purdna, the houndanes and area of tho df 
spocified a4 follows,;:— From tho viver Koushiht to Gs ‘i ngth (of the 
country) 18 said to be twonty four Pojunas, (about ) aud from tho 
streams of the Ganges to the forests of the Z/ imnalayity she breadth of the country 
is said to be sixteon Vojanas (about 128 milos.)” ence Afithilg contains part 
of Purnca, part of Bhagulpore, part of Monghyr, part of Sarun, and the whole 
of modorn Zirhoor, -latcly subdivided into the districts of Tirhoot and Dur- 
pbhunga. Sco the map of AMhild, which is x&tached to the translation of tho 
Vivdda-chintd-mant, by Baboo Prosunno Coomar Tagore, and which oxactly 
corresponds with the above dosciiption ; seo also this part of, {ho Sanskrit profico, 






i), In tho 
sconntry are 
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the Mahdrdohtva (Mahratta), and the Drdvida.* The 
original Smritis are of course common to all the schools, 
but they have cach given tho preference to the doctrines 
inculcaied #4 partitular digests ; and the text of the sages 
niust be nsed in tho samo senso as expounded in the parti- 
cular digeats adopted in cach of the schools, Of theso five 
schools, we may be said to be the principal,—the Benares 
and Bengal; the other three being in most respects as- 
similated to the Benares school. 


The books preferentially used in each school.—'Thoe 
Mitdhsharé of VisnAnusawara is the chief guide of the 
Benares school, and one of the chief guides of the Mi- 
thildé, Dlahratta and Drdvida schools, and is ono of the 
greatest, and, indeed, if we tako into consideration the 
extent of its influence, the greatest of all the Hindu 
law authorities, “for it is received,” as Mr. Colebrooke 
observes, “in all the schools of Hindd law from Benares to 
the southorn oxtremity of tho Poninsula of India, as tho 
chiof ground-work of the doctrincs which thoy follow, and 
as an authority from which they rarely dissent.” ho 
law books usod in the diffurent provinces, oxcopt Bengal, 
agree in genorally referring to the authority of tho ALidh- 
shard, in frequently appealing to its toxts, and in raroly, 


* Tho ancient Drdvida comprised five countrios, (wi2.), Andhra, Kamdtaka, 
Goozerat, Malhuatta, and Drdvide (poper), which woro called “ Lunoha 
Dravida? ov five Drévidas aa it is manifest from the following texts ~~ 


KR 
cat: quent, TAA STAMT | AwErsT Kft erat, 
bay dy 
wea arfast wan aulere a ATE, ATCT TIS AeA | wT 
atfaat ay faeg-xfaqu-atiaa |” : 


The modern Di dvida or theDrdvida school is the whole of the Southam portion 
of tho Penmsula of India, andis divided into thive districts; Drdvide (pro- 
perly so callod), Karndtala ; and Andra (properly Andhta).—Drduida propor ia 
tho country where the Tamil language is spoken, and which occupies tho extreme 
south of the Peninsula. Tho Aerngiuka country is that in which the Kamdiaka 
language is now spoken, The third distiict is tho Andra whore tho Vilinga or 
Teligu is now the spoken language, For tho boundaries of cach of these districts 
800 Movley’s Introduction to Hindd law apponded to his Analestic Digost yol, I, 
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and at the samo time modestly, dissenting from its doc- 
irines on particular points.* That dissent consists in incul- 
cating cortain doctrines not contained in, nor sanctioned 
by, the Mitdkshard ; and the adoption #f sone of those 
doctrines and tho use of the books inculeating such doe 
trines distinguish each of the minor schools from that of 
Benares. The JMitdékshard must, therefore, ba considercd 
as the main authority for all the schools of law, with the 


sole excoption of that of Bengal. Tho other works, which - 


concurrently with the Middkshard ave preferentially res- 
pocted in the Benares school, are tho Vira-mitroduya,} the 
Parisurdina-mddhava, the Vyavahdra-mddhava, the com- 
mentarics on the Mtdhshard by Visuwasuwara Buarrat 





Tas time in which VisyAnnsuwana wrote the Mitdkshardé is not 
precisely ascortaincd, but, according to Colebrooke its antiquity exceeds five 
hundred, and falls short of a thousand, yeas, The Pandits, however, Lava 
reagons to say that Visndnesmwara was the Primo Ministor of the mighty 
Emperor Vixnastprya, and that ho afterwards becamo an ascetic, whon ho 
composed this great work. 


+ The Vira-diitrodoya was composed by Mirra Misra by tho dirootion of 
Rajah Vira Sinha, whence tho bool: is styled “ Véra-aitrodoya.” The ago of this 
work appears to be Jess than four hundred years ; as Racuu-waNpAna, tho author 
of the Suiritd-cattwa, wha flourished, in Nadea about four hundred years aga, 
has been cited therein. Tho objeot of Mirra Misra’s writing this work appears 
to havo beon with a wew to re-establish, or confirm tho dovtrines of the Mitdisharé 
or of tha Benares school, many of which wero refuted by Jintta-véhana, who 
was sappoted by Racuu-waNpana and the other writers of the Longal school ; 
but, Mires Mysra, reasoning on the arguments of Jimvea-vAuans and tho rost 
with great acenracy, has generally refuted their doctrinos and confirmed those of 
hig master, ViowAncsiwara.  |"tra-metrodoya is the work of a great logicim and 
may be regarded as a oinniote Digest of tho Dharma shastra of the Benmos 
school, in which tho author has generally expounded tho donbtful passages and 
supplied (he deficiencies of the JMééddshkard, and expressed what was left thovain 
to implication; so that the subjoined dicéa of the Privy Counvil may be said 
to be justly applicable to this elaborate Digost of tho Dhurme shastru:—Tho 
Vira-migrodoya, which by My. Colelnovke aud others ig,statad to be a tiealiso of 
high authority at Benares, is propoily receivable as attr exposition of what may 
have been loft doubttl by the Alééedshard, and is declaratory of the law of the 
Benares School.”— Vide Precedents, pp, 622 and 626,627, 





t Visuwesuwara Buvrra’s ‘commentary, entitled the Subodhint, explains 
the select passages only,—passages which could not ho well understood without 
-osplanation, : 


- 


— 


well 
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and BAvAw Brarra,* the Nirnaya-sindhu,t and the Vivd- | ae 
da-tdndavat and other works of KAMALAKARA, J 
Tho leading authorities of Mithild are the Vivdda- i 
ratndkara,§ and Viedda-chintdmani.|| The Vivdda-chandra | 
by Laxsuuf or LaxsursA Davi is likewise much respect- ( i 
ed in that schoolf Tho works, which concurrently with i 
the abovo aro of great weight in Dithild, are the troatise 
on inheritance by Srikardchdrya, the Madana-pdrydia,** Ea 
the Smriti-sdra or at full length Smrilyartha-sdra by Sri- : 
dhardchdrya, the Smvriti-sdra ov Smriti-samuchyaya, by 
Harindthopddhydya, and the Dwoita-parishishta by Ke- 
shava Misia. " 





* This commentary which is commonly called ‘Balam-bhatta-tth@ was writton 
by a lady —Laxsunf-pisf, whonco it is styled Lakshint-oydkhyéna, She 
took the nom de plume of Balam-bhatia ; and gave a full intorpretation of tho 
Aitasharé and also the widest nterpotation to ovary term of the teat, the original 
of the Afidisha d. 


+ See post, page six. Noto f 


t Tho Pivdda-téndava is a book on civil and criminal Jaws according to the 
doctiines of the Mitékshad. Its author, KastanAana, has bosides this and tho 
Nirnoya-sindhu written several woriks—the shidra-kamalakia a, Shduti-samald- 
kara, Dénahumatdhaia, Prdyashehitta-Lamatdhara, tho Stddhdnta-tatiwa« 
viveha-sindha, elo, In the closmg verso of hos Nv noyu-sindha, the suthor stitos 
that, that work was finishod in the year 1668 of  Vrdraniteditya, ov 1612 0, 3, 


§ Vivdda-raindkura wos compilod unndor the xuporintondonco of Cran. 
pESTIWARA, tho minister of Tara Sina Deva, king of Mithila, CranpmsrwaRra 
himself is also the roputed author of some law iracts, Tho Vyavahdra- 
vainékara, compiled under the superintendence of the sano ministor, is also : 
of great arthority m Afthild. 


This work was composed by VAciaspart Misra, who was also tho author 
of soveral other works, namely, the Vyavehk@ a-chintamani, &o. commonly cited 
by tho namo of Misara ; these also ave of groat authority in Mithité. Mr. Cole. 
brooke said ;—~f No more than ten or twelve generations havo passed since ho 
flourished at Semoul in Tirhoot.—~ Vide Colob. Dig. Prof, p. xv. | 


| This loarned lady set tho uame of her nephow Afiserw Jfsra to all hor 
compositions on law and philosophy, and took the titles of her works from the 
thon roigning prince Chranpra Sinita, grandson of Mana Sinuta Duva,—Zbid, 


*# Dhis treatise was composed by Vistwisuwand Brats, tho above 
named commentator of the Ahtdshard, and iy named in honor of Mapanas 
PALA, # prinec of the J&t race who reigned at Adshtha-nagare or Digh, and who YW 
is apparently tho same who gavo tho tille to the Madana-vinada dated in tho 16th 
contury of the Sambat Mia (Coleb. Dig, prof. avii, & Dd. bhd. pref xi.) Sir 
‘William Macnaghten says the author of this work was ‘Madanopadhyaya’ This 
work chicfly treata of dohdra and ayavahara handa, and aleo provails in tho 
Mahratta country. ‘ 


\ 


reais 
Bs, Fg 


al 
are 


es 


* 
a 


‘ 


PREFACE. xix 


In the Mahratta school (or in the province of 
Bombay) preforence is given to the Vyavahara-maythha* 
the Wernoya-sindhu,t the Tlemddri,t the Vyavahdra- 
houstubha, Sanskdra-koustubha and Dharma-sindhu.§ 

The works of paramount authority in the Drdvida 
school (that is in the territories of Madras &c.) ave tho 
Mddhaviya, the Smriti-chandrikd|| ond the Saraswatt- 
vildsa. 

Those are the law treatises followed “in preference by 
tho last three schools on account of their adopting certain 
especial doctrines which are inculcated hy those books 
but have no place in tho JMitdkshard, which in all other 
points is respected as the main authority of all those 
schools of law. In Urissa too, which is now eonnected 





* This is the sixth of tho twelve trentises by Nfr-ranzoa. all bearing tho 
same title “daytkha,” and the whole is designated collectively tho ‘Bhagavanta- 
‘skava? ‘ho othor eleven treatises of this author treat of icligious duties, rules 


eT conduct, expiation, &e. 


f This work was written by Kamalédara Bhatia Kasht-kare in the sixteenth 
century of the Cristian era. It treats principally of dehdra and prdyaschitte 
touching incidentally only on questions of o logal natuie. The work in question 
ig of considerable authority at Benares, as well as amongst the Mahrattas, 


* By Homddré Bhatta Mashi-kara, This is a work of antiquity: it contains 
twolve divisions and treats of all subjects and is respected in many of tho schools, 
Vopa-deva, author of thecolebrated Grammar © Mugdha-vodha,' is said to bo also 
Fhe author of this great work (ZZemadr..) 


“ § The Sanskéra-koustubha by ANaNTA-prvA, tho Dharma-sindhw by Kasht= 
ndtha which principally treats on Gchéra and Prdyashchitte kéndas of the Dharma- 
shdstra oocupy an equal position respecting roligious ceromonies and penances. ‘I he 
are, more frequently consulted by tho Mahratta Shastits than tho Afayikha which 
yofor to the same subject. Of tho threo, tho Nirnoya-sindhu is fold in the 
gvontest esteem. 


|| By Devénunda Bhatta, “This excollent treatise on judicatme is of great 
and paramount authority in the countries ocoupied by the Nind@ nations of 
Drévidu Tolanga, amd “Karndtu, whabiting the greatest part of tho Peninsula 
or Dekhin," Note by Colebrooke appended to his proface lo the Daya-bhaga, p. iv. 


{] This is a general digost atiributed to Pratdpa-rudra Deva Mahd-rdja, ono 
of the princes of the Kakatya family, who established themselves to the noth of the 
Krishna whore thoy fixed their seat of government, which aftor extending itgelf by 
conqnost became the second empire to the southward. ‘Lhe second comprehends, 
as it does, tho territories now belonging to Llyderabad, the Nerthern Cicar, @ 
considerable portion of tho Carnatic, and generally speaking, the wholo of the 
countries of which the Zoilungé is at present the spoken languago, This worl 
probably composed y his direction, became tho standard law book of bis domi- 
niona.—See Stra, H. L. Pref pp. xvi, Xie 
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with the provirfee of Bongal, the Mitdhshard is of para- 
mount authority, with which the works also of Scmbhe-~ 
kara Bdjpei and Udaya-kara Bdjpet aro reccived there. 
Bengal Proper has alone taken for its chiof and supreme 
guide in matters of inherifanee* the Diyu-bhiga of o fat 
ra-vAnana,! which on almost every disputed point is 
opposed to the Midhshard, This eclebrated tz ea 
forms apart of pis digest termed “ the Dharmeraina, 
The arguments by which he establishes his own opinions 
aro treated with great ability ; quotations from his work, 
or references to it, have been made by all the authors of 
~——~the law tracts current in Bengal. -‘ho other works of 
great authority in Bengal aro the Ddya-datiwa, tho Su- 
bodhint, Which is a commentary on tho Ddya-bhdge ly Sré- 
krishna Tarkdlankdra, ad tho Déya-krama-sangraha, &e. 
Theso are the five classes of law books, which are 
soverally rospected by the fivo schools or divisions. It 
must not, however, be inferred that cach of theso classes 





fae tg a tas 














\ * Tt js indeed in this branoh of tho law that one would find a great ditiorened in 
doctrine. , ; 
oof Jindra-viitana is anid (o havo reigned on tho us ane s Sey GaN, 
is probably the sumo with gim¥ra-Krro, 0 prince of (ho rao of Sidra w 
1 ae tapes and is cmettionod in an anewnt and and he-téreigeeriplion 
found at Salsct, (Vide Asiatic Rescarchos, vol. i. pp. 357 ey iY },yllenoo of bs, 
$ Mr, Mortey, in his oeupitalation gives te poli, CIANDDSIEWAbYh=— 
preferentially uscd in cach of tho schools of If Tracts, Tho Yuasy bis nouns 
Bengal School —- Diary Mlonco OFAN saw pe 
‘ . rue eh te) Ddya-bhdga-and ils commentarion 
by wrewsina Lerauunkdra and Srindth Ackdi jya Chard-mant, Diyechvranae 
peers sungraha, Snuiti-tatiwa, (its) Déya-taltwa, Vivddds RUBEN Vloddasdrdvnuou, 
- and Vivddu-bhangérnava. 
. IH. Mithilé School:—Viedda-vatadkara, Vivdda-chintdnant, Mitddshuré Vya- 
3 vahdra-chintdmani, Dwoita-parishishta, Vividde chundra, Smrité-sdra or Suu iti» 
1 samuohohaye, and Modanu-pdrydta, 
‘ UL Kenares School -—sAetdhshard, . Vir-mitrodaya, Midhavtya, Vhoddae 
téndava and Nh naya-sindhi, 
oe IV. dMahdnishira elwol i—Maythha, Midhshurd, Nirnaya-sindhu, Lemidri, 
Soarité-houstubla, and Médheviya. 
V. Dravida School :— 
\ Drdwide Division ;~Mitdkshard, Mddhaviya, Saranwati-vilddu and Varadds 
rdjyd. 
re nttake Division s-~Addhaviya, Mitdkshard, Saraswati-nildse, 
Andra Division :—Jitdkshard Médhuviya, Smriti-chand thd, wid Saraswattn 
14 wilds, 
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of law treatises is reSpected solely by a particular school,and 
not at all by tho other schools ; tho fact is, that cach is of 
paramount or leading authority with a particular school, 
and at the same timo is on genoral and uncontradicted points 
respected as authority in the other schools, though of 
course in subordination to that which is preforontially 
used by them sevorally. A class of law tsacts, which is 
of paramount authority with ono school, may also be re- 
garded as of authority in another school on points regarding 
which no rules are prescribed in the books preferentially 
used in that school.* 

Of tho treatises on adoption, tho Dattaka-mimdnsdt of 
Nawnpa Panprrs, author of the Voijoyanti and the Prati. 
tdkshard, and the Dattaka-chandrikadt by DrvAnanpa 





* Thus in Strange’s Work onIlinda law, which is principally designed for tho 
Mahratta and Dravida schools, works of paramount authority in Bongal havo 
beon cited on the general points and also on points not touched upon in tho 
law tracta chiefly used in those schools. In tho first of the above two casey tho 
Bengal authorities are regarded ag secondary to, or correborative of, the autho- 
rities of thoso schools, while in tho second onso tho authorities of the Bengal 
school must bo regarded as unquestionable authorities also in the said schools by 
reason of having supplied the doficioncy in the law tracts adopted by thon. It 
will also bo found from tho second volumo of Sir William Maonaghton’s work 
on Hindu Inv, which is composed of precedents or admitted Jaw opinions, that 
the Pandits have on general or uncontradicted points indiscriminately cited tho 
authorities of any school, though tha cases in which they gavo their opinions 
appertained to a particular province ; and that in the cases of ono country they 
have cited tho authorities of another provinces or school whencver on points 
at isauo they found no rules, prescriptive or probibitory, in the law tracts of tho 
former provinco or school. 3 

See also Precedents page 281. 


+ sir, Suthorland concludes his remarka upon tho Datiakamimdnsd by 
sayin , that ‘it is on the whole compiled with ability and minuto attention to 
the subject, and seems not unworthy of tho celebrity it has attained,’ 


* tf The Dattaka-chandrika is a conciso treatise on adoption and is supposed 
to bo the basis of Naypa Panprta’s more elaborate work. Many of the Pandits 
of Bengal athibulo this work to tho lube /aghumant Vulyd-bhashana, 
spiritual advisor of the Adjé of Nuddea and a distinguished Pandit who tlou- 
rishall in the lattor part of Jagan-ndthe’s life, and is said to have assisted Mr, 
Colebrooke in the preparation of Jug translation of the Diya bhdga and Miték- 
sharé, Qno of the grounds of attributing tho work to him is, that by putting 
together consecutively the first letter of tho first and third lines and the last 
letter of the second and fourth lines of the last verse of tho book the nanze 
§ Rughu-man? is formed, The verse in question rans thus ;~ 


“cigar sige emeaefiar wy | 
watcar ufadat: cfgat wat are: |” 


‘ 
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Buavrta, author 6f the Smriti-chandrihd (ante, p. xix,) are 
the most esteemed : thoy are almost equally respected all 
over India, the Jaw of adoption not exhibiting much con- 
ict of doctrinos between the several schools, although 
some difference of opinion may be observed amongst tho 
individual writors. Jt must be vemarked, however, as an 
important distinction, that where thoy diffor, tho doctrine 
of tho Dattaka-chandriké is adhered to in Bongal and by 
the Southern jurists, while the Dattaka-mimdasd is held 
to be an infallible guide in the provinces of Mithila and 
Benarcs. In addition to these two treatises, thore aro the 
Datta-mimdnsé by VipvAnanya Swhut, the Datta-chand- 
vika by Ganes-prva BAsput, the Datta-dipaka by VyAs- 
AouanyA, tho Dattaka-koustubha by NAcast Buarra, tho 
Dattaka-bhdshana by Krisuna Misra, the Dattaka-tilaka 
by Buava-pnva Buoarra and tho Dattaha-siddhdnta- 
munjart by RAmA xnisuna, the Dattaku Didhiti and the 
Dattaka-Koumudi, which are goncral digests of tho law of 
adoption, but thoy do not appear to bo frequontly used or 
cited by tho lawyors. Thero is another Woatise on adop- 
tion callod the Datiuka-néimnaya, which is a compilation of 
a celebrated Pandit of the namo of Sri-whina Buarva 
of Mithil4., This work was translated by Ms, Blacquiore, 
put the translation hag nol boen published.* 


——~.An excellont commentary on tho Dattakamimansad 


and Dattaka-chandrikd has beon recently writton and 
published by Bharat-chandra Shiromani, a colebratod 
lawyer, and ex-professor of ILindt law in the Goverment 
Sanskrit College. 

Bosides the above, there exist sovoeral other common. 
aries and digests on various subjects. Those are tho 
A’chdrya-chandriké by Sni-whenhomdnya, son of Sri. 





* Sco Preface to tho Considerations on Mind Law, p, xiii, 


° 
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Kaphcudrva, both celebrated lawyers’ of the Mithild 
school;— the Vyavahdra-kald of Buava-puva Buarta,author 
ofthe rituals much consulted in Bengal ;—the Brdhmana 
sarvaswa, Nydyu-sarvaswa, Pandita-sr vaswa and the other 
treatises by HanAvoupma,* which are chiefly cited in the 
Bongal digests ;—the Kalpa-tare by Laxsuuf-puara, who 
also composed a treatise on the administration of justice 
by command of Govinda- Chandra, a king of Kdshé sprung 
from the Vdstava race of Kdyasthas ;—the Govinddrnava, 
composéd under the superintendence of the same prince 
by Nara-stnaA, who was the son of Rim-cuanpra, the 
Grammarian and Philosopher ;—the Parasu-rdma-pratdpda, 
a general digest composed by order of Sabdjt-pratdpa, 
Edjé of the Eastern Telinga country, about five hundred 
years ago. The Vyavahdra-shwthdra by Nkcast Buara ; 
the Madana-ratna by Mapana Sinua, an ancient work of 
notoriety treating of the dehdra, vyavahdra and prdyash= 
chitta ;t—tho A’chdrdka a work principally on dehdra and 
eyavahdra by Suaykana Buarra KAsut-rara;—the Dyota, 
a general digest written moro than a century ago by Joca 
Buarra KAsuf-xara ;—the Dinakara-udyota, a work on 
dehdva and vyavahdra by Vistrwa-rntrea RAmars Joga 
Buarva KAsut-xara ;—and the Prithibt chandroda, which 
also is a general digest. Most of these works are not now 
in use, but their texts are cited in many of the current 
digests and commentaries. The work of Jirunpriva is 
cited in the DMitdhshard, Ddya-bhdga, and other books, 
i 


* This great Pandit was the spiritual guido of Lalsmana Sena, a 1.enowned 
snatch, who gave bis name to an e1a of which upwards of seven hundred 
Jers have expned. Llaldéyudha was a descendant im the fifteonth, degieo of 
Bhaité NéaGyana, wthor of the Vent-sankdia, (w celebrated drama,) and one of 
the five Vedantists who were brought from Kunouy by RAsA A‘pisunra, and whose 
descendants are almost all the Larhz and Bévrendid bréhmanas of the Sénddlya 
goteé in Bengal 


+ This wok is often cited and its doctiine adopted in the .Vydudidrae 
maythha the chief guide of the Mahatta school, . 
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And the works of Du ingsnwana,* Bana-nupa, Visitwa- 

- pupa, Hant-nans, Mundin Misra, and’ many others are 
occasionally referrod to in the Vivdda-bhangdrnava and 
some other digests. 

Three digests have,been written in Sanskrit sinco the 
establishment of the British empire in India. The first of 
these is tho Vivdddrnava-setut compiled at the request of 
Mr. Warren Ilastings. This work was proposed as carly 
as tho 18th of March 1773, at the opening of the Court 
of Sudder Dewanny Adawlué in Bengal.’ In tho follow-,__ 
ing year a translation of the work was mado by Mr.;. 
QMalhead and published under tho title of “A Cedo of ; 

, Gentu Laws.” This work, however, was disapproved off 

aie translation condemned, by Sir William Jones Lor 

{ f veasons{t set out in his lotter to tho Chiof Governmont of 

4 India, in which he strongly recommended tho enforce- 

; mont of the Hindt law and tho compilation of a bettor 











t * Pudrosmwara ia said to bo tho samo ay Raja Bhoje. Vide Colob, Diy. pref. 

» page xi, 
\ + This work was compiled by sovoral Pandits, of whom Jagan-ndtha, withor 
of tho Digost translated by My, Golebrooke, was one. 


\, {IL (says the Iemnod judgo alluding to tho work in quostion) by no 
\ means obviates the diMcultios bofors stated, nor suporsedos the necorstty or tho 

oxpedionco ab loast of a moro ample ropository of Lindt Jaws, spooinlly on 
tho twelve difforent contracts to which Ulpidn has givon speoiflo vamos, anil on 
all tho others, which, though not spocifically named, mo rodacible to four yenoral 
heads, ‘Cha lost mentioned work is ontitled the Vivédtirnava-sule, and eunsists, 
liko the Roman digost, of authentic toxts with the names of thei several 
authors rogulaly prefixed to them, and oaplained where an exphumdtion 4 
voyusite, in short notes takon fom commontaries of high authority, Th is as 
far ng it goes, a very esccllont work; but though it appour oatremaly diftuse 
on aubjoots tathor curios Uhau usoful, and though tho chapter on inhorlance 
bo copious and exact, yot another important branch of jurisprudence, hogy of 
contracts, is very succinctly ond superficially discussed, and boats an incolfsidore 
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j able proportion to the rest of the work. But whatover bo the merit af tha 
t orginal, the translation of it has no authority, and isof no othot une than to 
} suggest inquitios on tho many dark passages which wa find m ib, praporly 
, “speaking, indeed, wo cannot call it a translation ; for though My, Tfalbead pov. 
, formed his part with fidehty, yot iho Porsian intorprotor bad suppliod lun 
} only with a loose injudicions epitome of the origin&l Seasdied, mm which abstract 
“4 miuny ossontial passages are omitted.” Myr, Colebrooke, by quoting tho above 
’ yemark in his profuce to the Digost, and not making any obgorvition upon 1b 
4 cithor in that book ov in any of his works or opinions, sooms to have aoquivseod, 

4 \, in tho judgment prononuced upon it by Sir Wilkam Jones, 
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se, The sentiments: expressed in tht paper are truly * a 


worthy of him. “Nothing (he says) could be more: 


obviously just than to determine private contests accord- 
ing to those laws, which the parties themselves had ever 
considered as the rules of their conduct and engagements 
in civil life; nor could any thing be wiser than, by a 


legislative act, to assure the ZTindé and Mussulman subjects 


of Great Britain, that the private laws, which they sover- 
ally hold sacred, and a violation of which they would have 
thought the most grievous oppression, should not be 


‘“Keuperseded by a new system, of which they could have 


“no knowledge, and which they must have considered as 


imposed on them by a spirit of rigour and intolerance.* 
So far the principle of decision betwecn the native parties 
in a cause appears perfectly clear; but the difficulty lies 
(as in.most other cases) in the appiication of the principle 
to practice; for the Hindé and Mussulman laws are lock- 
ed up for the most part in two very difficult languages, 
Sanskrit, and Arabic, which few Europeans will ever learn, 





* Again, at the conclusion of his preface to Manu, that eminent judge 16- 
marks: “whatever opmion in shot may be formed of Muyv and his laws, 
in a country happily enlightened by sound philosophy and the only true revel- 
ation, it must M8 remembered that those lays are actually revered as the words 
of tho most High by nations of great importance to the political and commercial 
interests of Europe, and gprticulntly by many millions of Ihndtt subjects, whose 
well directed industry Would add tu gely to the tvealth of Biitain, and who ask 
no mote in return than protection for thew persons aud places of abode, justice 
in their temporal concerns, indulgence to the prejudices of their old religion, 
and the benefits of those laws, which they have been taught to believe sacred, 
and which alone they can possibly comprehend.” 

Sir Francis Macnaghten too remarks: “The right of ITindtis to have their 
contests decided by their own laws, has been established by the legislatme of 
Great Britain; and, I most cordially concur in the sentiments which “have been 
expressed by Sip William Jones upon this subject” “As to the /indés, T havo 
not a predilection for the tenets of any of theit schools, ov for the doctiipes of 
any of thei: scholiasts, in particular. Such as their law is, they havo a right to 
an administration of it, among the parties themselves, ‘lo deprive them of 
this right against their will, or without their desive, would be rigorous in a 
civil, and into*ant in a religious poiht of view ;for their laws and their reli- 
gion are so blended together that we cannot disturb the one without doing 
yiolenee to the other. Their own is the ouly law to be administered to them, 
“Givo thom uot any laws but their own 5 yet under a pretext of dealing those 
out let us not aybject the poople to wrong.’—-Cons, IL, 1, Prof, pp: v, vi * 
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* ‘because neither af them leads to any advantage in onli 
ly pursuits ; and if we give judgment only from the opi- 

*. nions of the native lawyers and scholars, we can never 

‘. be sure that wo have not been deceived by them. It 
would be absurd ‘and unjust to pass an indiscriminate 
censure ona considerable body of men; but my oxpori- 

\-ence justifios me in declaring, that I could not.with an 
easy conscience concur’ in a decision merely ona written 
opinion of native lawyers, in any cause in which they 
would have the remotest interest in misleading the court: 

- nor, how vigilant soever we might be, would it be very 
difficult for them to mislead us, fora single obscure text, 
explained by themselves, might be quoted as express 
authority, though perhaps in the very book, from which it 
was selected, it might be differently explained, and intro- 
duced only for the purpose of being exploded. The ob- - 

__ vious remedy for this evil had occurred to mo before T left 
England, where I had communicated my sentiments to 
some friends in Parliament, and on the bench in Wost- 
minster Tall, of whose discornmont. I had the highest 
opinion ; and those sentiments I proposo to unfold in this 
letter with as much brevity as the magnitude of the sub- 
ject will admit, If wo hada complote digest of Zlindd ° 

‘and Hahomedan laws, after the model of Justinian’s 

4 inestimable’ Pandects, compiled by the most learn- - 
‘od of the native lawyers with an -accurato vorbal 

onattranslation of it into English ; and if copics of tho work 
sere reposited in the proper offices of the Sudder Dewan- 

“ong Adawlut and’ the Supreme Court, that they might 

Susevoccasionally be consulted as a standard of justice, we 

ii ' should rarely be ata loss for principles at least and rules 

_. of law applicable to the cases before us and should never 

~. perhaps be led astray by the Pandits or Moulavts, who would 
hardly venime to imposo on us when thoir imposition 
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. And the result of this proposition, so gladly accepted by. 


Mithild, and the latter by Jagan-ndtha Larka- panchdnansy 
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might be so easily detected... It vould not be unworth; 
. a British Government to give the natives of these Ind.) 
provinces a permanent: security for the due administrati |<: 
of justice among them, similar to thatsvhich Justini | 
gave to his Greek and Roman subjects; but.our compil< 
tion would require far less labour and might be comple? 
with fay greater exactness in as short atime; since’ 
would be confined to the laws of contracts and inher | 
ances, which are of the thost extensive use in private life: | 
and to which the legislature has limited the decisions of the 
Supreme Court in causes between native parties.” he 4 
letter from which this,extract is taken, is. dated the 19th ] 
of March, 1788. ue 


On the same date, the then Governor General, “Mais! He 
quis Cornwallis, with the concurrence of the Mémber 
of Council, accepted the offerin terms honorable to the; | 
pr oposér and expressive of the most liberal sentiments. | 
“The object of your proposition (they say) being to pyo- / 
mote due administration of justico, it becomes interesting “| 
to humanity ; and it is deserving of our peculiar attentiog 
as being intended to inerease and secure\‘ho happiness! 
of the numerous subjects of the company’s: provinces.” }! 






















the Governor Géneral in Council, was the composition of / 
the Vivdda-sdrdruava, and the Vivdda-bhangdrnava 2 tye 
former was written by Sarvoru Lrivedi, a lawyer ae 


and both by the direction of Sir William Jones, who himsdt!'9§ 


had undertaken a translation of the latter work togethd:p! 
with av introductory discourse for which he had prepares ats 
ample materials,* when the hand of death anrteled hisooa 


n 





* Soe his last anniversary discourse as President of the Asintio Soviet 
vol, iv, p. 176, 
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mee Yours. Although it must be a matter of regret that the 
dblic lost, by his prematuro death, a translation from his 

. on of a digest compiled under his direction, yot it must be 
‘*knowledged that the scholar selected by Sir John Shore, 
ae succeeding Governor Goncral, for comploting* a 
“. anslation of this digest was ono who seems to hayo do- 
‘ oted much more time and attention to the study of our 
_ literature and law, and than whom no one has as yot been 
“able to make a moro faithful avtl completo translation of 
‘a law tract in Sanskrit, or to give a better exposition of 
‘ott law. The translation of tho Vivdda-bhangdrnava or 
} Jagan-natha’s Digest is commonly known as ‘ Colebrooke’s 
Is, Digest.’ This digost treats in full of the topics of con- 
* tracts and inhoritance as required by Sir William Jones, 
\whe author” of the work was ono of the greatest Pandits 
jand also ono of the most ingenious logicians then. in Bon- 
“gal; but instead of reconciling contradictions or making 

} \ anomalics consistont, he has, in many instances, attenpled 
to display his proficioncy in logic and promptitude in 
‘*gubtlo ingenuity, and has thus rendered tho work an un- 
wate guide for a reader not already well versed in the law. 
, Such reader will often find in it soveral discordant doo- 
trines on one and the samo point, and will be at a loss to 
know which to follow; and if he follow* whatever doctrine 
“ue finds at the first sight, without knowing what doctrine 
yecorded on the samo point at another pago, ho will 
iothaps do wrong ; for there may bo in another place of 
“he samo book another doctrine, perhaps the just one, and 
he former may have been founded only on subtle ingonu- 
ity. Ile will moreover sce that in one place doubts aro 
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' * Because the versio of many texts cited in the work come from the pen 
of Sir William <bones, most of the laws quoted from Maxvu being found iu hia 

.  Srnnslation of tho A/daava-dharmu-shdatra, and other toxts having been alroady 
translated by him when perusing the preceding digest, the } 
Wide Qoleb, Dig, Pref. p. xviii. 


addr ne wa-sobu— 





. 


Soran Se 





PREFACE. : 2 


ingeniously ‘thrown upon established doétrincs and pry 
ciples laid down by unquestionable authorities, and 

another he will find a corroboration of the same doctrir 
and principles. He will very often find no decision on, , 
point, but only the discordant opinions of several author { 
of the Bengal, Mithilé and Benares schools. Under sud { 
circumstances he alone who knows the established doctrine “ 
of the different schools can safely mako use of the work; { 
It is for tlte above and #bher reasons that unfavourable 
opinions havo been expressed by those European scholars 
who have written on the Hindt Jaw.* * 


\ 





* The opinion of Mr. Wenry Colebrooke is as follows: ‘In the preface to 
the translation of the Digest 1 hinted an opinion unfavourable to the arrangement 
of it as it has been executed by the native compiler. I have been confirmed 
in that opinion of the compilation, since its publication ; and iudéed the author's” 
method of discussing together the discordant opinions mauntained by the lawyers. 
of the several schools, without distinguishing in an intelligible manner which, 
of them ig the received doctrine of each schovl, but on the contra Jeaving it 
uncertain whether any of the opinions stated by him do actually prevail, or 
which doctrine mast now be considered to be in foree and which obsolete, reu- ‘ 
ders his work of little utility to persons conversant with the law, and of still- 
Jess sei vice to those who are not versed in Indian jurisprudence ; especintly to the 
English reader, for whose use, through the medium of translation, the work waa, _ 
particularly intended,” —Preface to the Daya-bhaga, pp. ii, tii. 

“1s consiats,” says Sir Vhomas Strange, “Jike the Roman Digest, of texte,’ 
collected from the works of authority extant in tho Sanskrit lauguage only,) . 
having the names of their several authors prefixed, together with an ample ~ , 
commentary by the compiler founded for the most part npon the former onese 
That its arrangement was not, on its first appearauce, sutisfuctory to the Jearned, 
and that the commentary abounds with frivolous disquistions as welfas with the 4 
discordant opinions of different achools, not always sutliciently distinguished, 


yeats upon the beat authority, that of the learued translator ; by whom its utility, 


for the purpose for which it was planned, is well nigh disclaimed, It is long,  — 
therefore, since it was characterised, not unhappily, as ‘the best law Look for 
counsel and the worst for a judge’ Bub in whatever degree, Jugun-ndtha! 
Digest may have fallen in estimation, ara book to be used with advantage #—? 
our courts, and especially in those to the southward, it remains a ming, 
juvidical leaining, throwing light upon every question on which it treats, wh'S 
ever attention it may require in extracting i.’—Str. I. L. Vol. i. pp. xvii —xiz 

The anthor of the Considerationson the Hindt Liaw remarks :— ‘he p '; 
of Sir William Jones may have been excellent, Bit the execution of it feby, 
the share of Jagan-ndtha, He hins given, us the contents of all books indisy | 
nately. ‘Dhat the should have reconciled contradictions or made anon 
consistent, waa not to be expected ; Mit we are often the worse for his soph 
and seldom the better for his reasoning. Ilis incessant attempts to dy 
proficiency in logic and promptitude in subti 
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ity, he might have spared wi 
regiet to his readers.”“—Cons. U1, L. Pref. p. vit, ‘ A 
The author of the Summary of the Laws and customs of the Boy, 
remarks :-—" Tho Digest of Jagan-ndtha transiated by Mr Colebrooke, alt} nae 
other suljects are occasionally adverted 10, is nominally confined 1o the moog 
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7 1 The texts of the works adopted in the sovoral schools, 
ing cited and commented upon in tho Vrudda-bhangdr- 
twa this book is occasionally used as an authority by the 
tvyors of the other schools. * 





1 , 
\itracts and successions; and the frequent occurrence of jaiing texts and 
scure commentatics forms a gical objection to itasa work of particular re- 
renee.” —Jbid, Prof. p. ve i 
1T concur, however, with Mr, Morley in the opinion that“ Notwithstanding 
fe unfavourable opinions of the’ Vivdda-bhangdrnava, pronounced by its 
Jarned tianslator and others, there is noapubt bat that it contains an inimenso 
ass of most valuable information, more especially on the law of contracts, and 
il be found eminently useful by those who will take tho trouble of familinris- 
ig themselves with the author's style and method of arrangement.” 
M® Thomas Strange and Sir William Macnaghten, whose worka abound with 
‘eferences to quotationa from the Digest, and many of whose principles are 
» founded therenpon, aie shiking proofs of the usefulnes of the work in this 
~veapect. The leaned Trauslator too has written several of his remarks nid 
opinions on the authority of that Digest 1t is only diflicult, as already 
wemarked, for a person not conversant with the law, to derive benelit from 
it; and in fact to him it would be an unsafe guide. 


», # Myr, Colebrooke, however, in his letter to Sir Thomas Stange saya :—" Wo 
Nave not here tho same veneration for him when he speaks in his own name 
ov steps beyond the strict limits of a compiler’s duly; ax his doctrines, 
which are commonly taken ftom the Bongal school, or sometimes originate with 
himself, difler very “hequeny from the authorities which heretofore provailed 

; n tho south of than, Tam sory that the Southern Pundits should have heen 

\ thus furnished with means of adopting, in thoir answers, whatever doctimoe may 
‘ PHappon to be best accommodated to the bids they muy have conttactod ; and T 
should regret that Jegan-néthe'a authority should supersede that of tho much 

‘ible authors of the dlidhshard, Smvriti-chandrihé aud Madhaviye” Wath ane 
deforerco do that eminent acholur, it nay be remarked thal it tho Southern 
Vandits used an opinion originating with Jagan-ndtha himsolf tnd not foundoil 
apon, or consistent with, an unquestionable anthority, notwithstanding that tho 
Mitéhsharé sand tho other authorities expressed a different doctrime on the same 
roint, then their opinion would indeed be objectionable ; but if thoy cited a passigo 

\ “trom Jagan-ndthe’s Digest because they did not find a law on the smno point in tho 
books proferably used in their schools, or beenuse they font in Jegun-ndtha’s 
Digest an expositign better worded, and not contradicted by the focal authorities, 
ho leaned gertieman ought vot to havo been sory for ibs inasmuch ashe 
self has done the same in many of his remarks, on tho opinions of the Sou- 

Yin Lundits, published in the second volume of Strange’s wak on the (Mii 
. Sir William Macnaghten too, though he iu one place considers tho Vioddda- 

agdrnave ase Neugal authority, has founded many of hia general principles 
jn Lhe texts contained in the said Digest. Let the second volume of lus worl: on 

/ yly 4 Law also be opensdand it will be found that many aydeasthds relative to 
the other provinces have been founded by the Panes on tho authorily 

tty. gen-natha’s Digest, and these vydvasthds of theirs have been approved of 
! wublished by the learned gentlemanshimsclf as corrovt and accurate. Bo- 
Py where Jugan-ndtha, citing the anthorities of one school, dtawsa conclusion 
be giteonsistent with its doctrines, ov where he gives an exposition as being tho 
branst? OF a cet tain achool, and that exposition is not contaadicled by tho au- 
panel thereof, or where his work contains an exposition not to be found in, 
prohibited by, ery of tho law tracts current in that achool, there is uo 
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the Mitdkshard. My. Borradaile, a Judge of the Sudder 
Dewany Adawlut of Bombay, and the author of valuable 
Reports, has published a translation of the Vyavahdra- 
maytkha, to which he has affixed some. annotations refcr- 
xing to the passages of other works on Hindé law, and 
agndering his version of peculiar utility to the student of 
is cononnWy of that side of India, A translation of the Daya- 
i ou ‘inusator Qle has been published by Mr. Wynch, who 
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_ The whole of the Vivdda-chintémani ‘nas been trans- 
lated by the Hon'ble Prosunno Coomar Tagore, ¢. 8. 1. 
The translation is not: however so elaborate and accurate as 
was expected from a scholar so well known and deputed. 

The Ddya-tattwa of Raguu-Nanpana has, of late, been 
translated by Baboo Golab Chand Shastri, a pleader of tho. 
Caleutta High Court, 

‘The translation of that part of the Siriti-chandrikd i 
which treats of Inheritance, made by Krishna Swami Iyer, is 


some other sages, as also the doctrines and opinions.of .” 
several Commentatots, Compilers and Digest-writors of 
high ‘authority, such as Jisura-vAwana, Viswhne~ 
SHWARA and the like, and has likewiso occasionally cited 
decided cases, with respect. to particular points; and has 
at the end of each Chapter or Section given a, Summary 


‘thereof. By so doing the learned Translator has r-ndered 


his work almost as useful as Mr. Colebrooke has by append- 
ing elaborate annotations and notes to. his translatin of 
the Ddya-bitiga and Mitdkshard. 
The Ddya-vibhdga of the Médhaviya conimentary and 
the Law of partition and succession from Baradd-rdja’s 
Pyavahdva-nirnaya (ante p. xiii) have been translated by 
Mr, A. C. Burnell, os. a 
‘The. Chapters on Inheritance fromthe. Sanhikds. Of 
APASTAMBA, BoupubyaNa, | ‘Gourama, Vasnisirria, 


’ Visuwu and NAraps have recently been translated by 


Messieurs ‘West and Bithler, who have very prudently 
printed the Sanskrit texts: of each of the sages before 
their translation. The foot-notes appended by them ‘to their 
translation of the texts in questioi are very interesting 
and afford a satisfactory proof of the great learning and 
yesearch which they have displayed therein, : 
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Merits aid demerits of the existing translations-—Bo at 
present we have English translations of a largo number of 
the books on the Dharma Shdstra. But it is a mattor of 
regret that, many of these translations aro not quito faith- 
ful as thoy might have been. Not to speak of the 
simple inaccuracies, but omissions, gross crrors, &c., ara 
to bo found in soveral parts of them. For instanco:— — 

The translation of the subjoined passage of the Mitdh- 
shard—" waaay srafiotam, Gas aEIE a TaTay Frag 
gest farsa ut mefq ’* which ought to come botweon 
clauses fivo and six of Chapter II, has been altogether 


omitiedt by My. Colebrooke. Again, tho text “ Atarqwat ” 


argent, faae-at fre-erer | re yerauat a Ate-geat wea 
cited in the Daya-bhdgat should have beon rendered by.— 
«Tho mother’s sister, the maternal unclo’s wife, the paternal 
unele’s wife, the father’s sistor, tho mother-in-law, and 
an cldor brothor’s wife aro pronounced equal to’ tho 
mother”; but Mx. Colebrooko, rondering, porhaps inad. 
vortontly, the word atgenat (which moans a maternal un» 
‘ole’s wife) by “a maternal uncle,” and omitting altoge- 
thor tho term fia-@t (a paternal unclo’s wilo,) has trans- 
lated the abovo text as follows :—* Tho mothor’s sister, tho 
maternal uncle, the fathor’s sistor, tho mothor-in-law, 
and tho wifo of an oldor brothor aro pronounced similar 
to mothers.§” In liko manner, gross orrors and omissions 


‘ j '. Oolobrooke’s trayslation of tho fol- 


*  Mitdkshard, Sans. p, 207, 

+ The translation of tho above pnssago is as follows :—"'Tho singular num- 
bor is used to donoto caste or class, #0 if thero ho sovoral wives (or widows) of 
tho same casto, and also of different castes, thoy divide and take the woalth in 
due proportions,”-— Vide pp, 119, 120, and Proc, p, 258, 

i } Soe Daya-bhaga, Sans, p. 112, 

§ Seo his translation of the Déya-bhdga, Chap, V, Scot ili, § 31, 

But what is still strange to observe is, that these gross errors and omissions 
have been allowed to romain in tho subsequent editions of the worl and alo in 

~ tho ditations and quotations therefrom, 
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lowing text of KAryAvana—«aaig wey Feeat- 
frag gerne wa Zoned eadswe n” and of YAsuavatn 
Kya e geafidia Te ere-qared | aaa afe ade’, ae 
nfaraary tu” so much so, that the author of these pages 
had to roject that translation and give his own. This will 
be found on perusal of pages 62 and 68 together with the 
foot-notes contained therein, 

Sometimes translations of one and the same text of 
asage made by different persons differ materially from 
one another. Thus of the following text of Manu— 


Het wlesy wqaayTe figeey | a ca caret fae, FR HUTT 
wet a” y* Sir William Jones’ translation (which runs 
thus : “The son, however, of such a daughter, who ‘sye- 
‘coeds to all the wealth of hor fathor dying without a 
son, must offer two funeral cakes, onc to his own father, 
and the other to the father of his mother;”)+ is mate« 
vially different from My. Colebrooke’s translation, which is 
as follows :—* Let the danghtcr’s son take the whole estate 
of his own father who leaves no (other) son; and let him 
jffer two funeral oblations ;—one to his own father, and 
the other to his maternal grandfathor.t Again of the 
subjoined toxt of KAryAvawa—* auanre-fiataant fargo ae 


Y enfant afrarecat ara Gl ud aa arefa l§ Tho translation 


contained in Colebrooke’s Digest runs thus: “The wife 
who does malicious acts injurious to hor bea who 


has no sense-~of shanties ~he-deseyent Lae 
takes delight in being faithloss to his bed, is hel aces 


tire, 





* Manu, Sans, Ohap. IX, v, 1382 
+ Manu, Eng. Chap, IX, v. 132. 
t Coleb, Da.-bhd, Chap, XT, Sect, it § 19, 


Of the above translations the ono by Mx. Colehooke shay be taken to be 
nearly correct; but that by Sir William Jones is av loose ag his translation of 
many other texts and passages; seo, for instance, the last note ety page 3 


§ Smvéti-chandriké Bans, p. 63, Vyuv-dlayt, Sans, pe 186, 
wi 
« ~ 


” 
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worthy of the° property before’ desoribod,”* that in 
the Smriti-chandritd is as follows— A widow whe 
does injurious acts, who has no sense of shame, who 
squanders away tho money, xd who is bent upon com- 
milting adultory, is held unworthy of wealth (dhana),+ and 
that in tho Vyavahdra-muythha is—* But a wife who 
does malicious acts injurious to her husband, who has 
no sonse of shame, who destroys his effects, or who takes 
delight in boing faithless to bis bed, is held unworthy of 
separate property (stré-dhana.”)| 

Sometimes one and the same text has been translated 
by the samo person differently in different books. Tor 
instance, Mr, Colobrooke has, in his Digest, rendered tho 
subjoined toxt of NAnapa—“ auurg afe eget fadtaitqcerta, 
at) gadis atau quae fey’ by “If thoy sove- 
rally give or sell their own undivided shares, they nay 
do what thoy please with thoir ‘properly of all sorts, fox 
they havo dominion over their own,”§ and in his Ddya- 
bhkdga by “Should they givo or sell their own sharos, they 
do all that as they please, for thoy arc masters of their 
own wealth.” || 

Such boing tho stato of the soveral paris of the 
oxisting translations it is vory dcsirablo that tho transla 
tion of tho text books bo revised and rectified by 
proper persons employed or authorized by tho Government, 


and thor standard and_uniform translation 
ey Wi “An © hor aro pronvunedasimilar 





* Coleb. Dig. Vol. iii (Lond, Fal.) p. 685. 
| t Savi. Chan. Chap. XI, Seet. i, el. 47. 
TE Vyav, Mays. Chap. 1V, Seo. viii § 8. 
§ Colob. Dig. Vol. TI, (Lond. Ba.) p. 101, 
\ || Da. bad. Chap, IT § 31, 


' Mr, Rorradale and Krishna Swami Iyer have adopted the latter Version 
See Vyav. Mayt. Chap, 1V, Seet. vii § 36, and Smri. Chan. Chap, XV, cla, 


‘ Again the translator of the Téda-ohintémand has rendered tho said foxt b 
Divided partners are competout to give away, sell, or do what they plenso with 
their respective property, for then they have becomo ita lorda’ 1'f, Ohi, p. BLA 
“ev 
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marks from the pon of Messrs. Colebrooke; Sutherland, and 
Ellis, or one or two of them; and the work is rendered still 
more valuable by containing the opinions of Mr. Colebyooke 
in answer to letters from the author. The above opinions 
and remarks are truly responsa prudentum, and the au- 
thor’s seeking Mr. Colebrooke’s opinion on every difficult 
point, and his publication thereof in support of what he 
wrote, are actiones prudentis. 

The Principles and Precedents of Hindi Law compos- 
ed and compiled by, Mr. (afterwards Sir) William Hay 
Mroneshien. are the most clear and lucid of the above 


Digests in English.—Besidés tiie above Siiontigned tran- 
slations we have some original works on Hindi law 
written in English. The chief of these are the “ Considera- 
tions on Hindi Law,” “ Elements of Hindi Law,” and 
the Principles and Precedents of Hindi Law.” 


Sir Francis Macnaghten was the author of the Con- 
sideratic on Hindi Law, which consist of enunciation 
of prin os, seldom founded upon the authority of the 
law books, but generally collected from tho thon decided 
' cases, such as ought, in his judgment, to be adopted, and 

f such as ought, if adopted, to continue immutable. Those 
: cases, however, were decided for the most part according 
to tho opinions of Pandits, who'are spoken of by him in 
the most disparaging terms, and to whom he says he was 
obliged to have recourse on points as they arose. Those prin. 
ciples have been illustrated copiously by arguments ; 
and the decided cases ‘from which they have been 
dorived or deduced are ropeatcd over and over, and given 
in eatenso. His chapter on Adoption is thé longest of all, 
occupying 122 pages, 42 of which are devoted to a criticism 
a4, and severe reprohension on, a judgment of Sir 


2 





* Bee, for instance, pages 38, 62, and 63, 
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worthy of the" property before deseribed,”* that in 
the Snuviti-chandrikd is as follows—“A widow who 
docs injurious acts, who has no sense of shame, who 
aquanders away the moncy, ead who is bent DOR com- 
mitting adultery, is held unworthy of woalth (dhana),?4 and 


that in the Pyavahdra-muyitkha is— 6 But a wife who 
does malicious acts injurious to ler husband, who has 
no sense of shame, who destroys his effects or aio takes 
delight in boing faithloss to his bed, is held unworthy ‘of 


separate property (stré-dhanu,”) | 


; Sometimes one and the same text has beon translated 
y the same porson differently in different books. Por 


ba AG Il Dc 
such insuitolone { Bou AB," Dud Who, moreovor, commonced 
and Ginished it in one yoar.* 

The Blomonts of Tindi Law was writton by Sir 
Thomas Stango whilst Chiof Tustico of the Supreme Court 
of Madras, Although ho had no knowlodgo of the 
Sanskrit language, yot almost ovory one of tho clomonta 
containd in his work is basod upon authorities cited bolow 
the page. In sevoral instances, howovor, ho has erred in 
not specifying tho poculiar doctrines of tho different 
schools, or in blonding the ospecial doctrine of ono school 
‘with that of anothor, or in citing authorities of ono school 
for a doctrine of another. Tho learned author doos not so 
fully treat of the doctrines of tho other schools as he docs 
of the two schools in tho South of India whore he had to 
administer justice, ILis work is thorefore of greater utility 
in tho Courts of Madyas and Bombay than in thoso of tho 
other parts of India, Tho second volume of the work, which 
contains ce” ses and law opinions undor the title of “ Responsa 
Prude —_, or opinions of tho Leamed, is indeed vory 
vw almost every one of them being followed by ro- 


4 





\ ae to be regretted,” gays Mr. Morley, “thal tho whole work is por- 
vided by a apnil of oxaggorated sclf-catimation and unjust depreciation of evory 
thing ndt consonant with the author's professional prejudices,” 
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marks from the pen of Messrs. Colebrooke; Sutherland, and 
Ellis, or one or two of them ; and the work is rendered still 
more valuable by containing the opinions of Mr. Colebrooke 
in answer to lettera from the author. The above opinions 
and remarks are truly responsa prudentum, and the au- 
thor’s seeking Mr. Colebrooke’s opinion on every difficult 
point, and his publication thereof in support of what he 
wrote, are actiones pruden tia. 

The Principles and Precedents of Hindi Law compos- 
ed and compiled by Mr. (afterwards Sir) William Hay 
Macnaghten, are thé most clear and Incid of the above 
mentioned three digests, The first volume of this, work 
treats of proprietary right, inheritance, s¢rt-dhana, partition, 
marriage, adoption, minority, slavery, and contracts, and 
contains a translation of a portion of the Mitdkshard not 
touched by Mr. Colebrooke. The principles Jaid down 
by him on these subjects are for the greater part correct, 
The second volume consists of precedents or opinions of the 
Hindt law officers delivered in, and admitted by, the several 
courts of judicature and examined and approved by the 
author himself. These are for the greater part very 
correct, coming as they do from the pen of the pandits who 
were thoroughly acquainted with, and knew, the Dharma 
Shdsira. The first volume, however, would have been more 
excellent and authoritative if he had all along cited author. 
ities in support of the principles and doctrines therein 
contained, in the same manner and with the same 
prudence as Sir Thomas Strange has done.* ; 





* Mr. Morley anys :—* Iu a late judgment delivered by the Privy Council, 
Sir William Macnaghten’s work is mentioned as ‘by far the most importattt 
authowity amougat the Hindt law-books by European authors ;' and it ig stated, 
on the information of Sir Edwaid Ryan, to he constantly refeied to in the 
Supreme Coutt of Caleutta ag all but deciatve on any point of Hindd Jaw con- 
tained in il ; and that more respect would be paid to it by Judges, than to the 
opinions of the Pandits.” (Soe however V, D. p 569) If the expreasion ‘ Hindd 
law-books’ means those composed by Europeans, Macnaghten’s wok is for the 
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The work entitled “Treatise on Inheritance, Gift, 


; ‘Will, Sale, and Mortgage” by’ Mr. F. E. Elberling, late 
3 of the Danish Civil Service, contains some principles of 





; the Hindu law, but on the whole it cannot bo viewed as 
i altogether a safe guide. Although tho author has acted 
| judiciously in citing authorities and precodents in support of 


: the principles contained in his work, yet lis precaution 
seems to have sometimes failed him. He appears to. have 
boen totally ignorant of the Sanscrit language, in which (to 
use the oxpression of Sir William Jones) the Hindit law 
is for the most part locked up; and ‘nore could not there. 
fore be expected from one, whose knowledge of the sources 


of that law was so limited. 
| : 








i greater part such as it ia stated to be 3 but if it comprehends also translations and 
; the remarks and written opinions of Enropeans, then whatever bags come from the 
4 pen of that eminent scholar and lawyer, Mr. Henry Colebrooke, ought to be 
i regarded as of greater weight ; especially hia translations of the Diya-bhdga and 
‘y Mitékshard, the former of which works is the standard law in Bengal and the latter 
: is respected in all the schools from Benares to the southern extremity of the 
peninaula of Indian as the chief ground-work of. the doctrines which they follow’; 
i and the translations themselves are also master-pieces, and accompanied as they 
dy’ are with translations of the most illustrative and appropriate eonnnents, &e, they 
avo perhaps more useful than the originals, ‘Che translation of the Dadicda- 
mimdnsé and the Dattaka-chandrikd, the standard law tracts on adoption made 
alter the manner of: My. Colebrouke by his nephow, My, Sutherland, amd the 
translation of the portion of the JWétddshand made by Sir William Maonaghten, 
\ and ‘hdse of the Daya-krama-sangraha and Vyavakdra-mayitkha &o, avo of equal 
authority with the above. Next in importance aro the remarks and opinions vf 
! Mr, Colebrooke, “ whose loarning,” says Sir Lhomas Strange, “in that abstruso 
\ -goionce, drawn directly from the original and tho moat authentic noureos, atande 
By acknowledged in Europe as well as in India.’ Tho remarks and opinions above 
3 ‘alluded to conyey, in most instances, not only his atrictures on tho points vefor. | 
yed and opinions reported, bit references also to printod authorities in support 
of his observations, or of the answers of the ands, 1t is with reference ta 
one of those opinions that, Mx, Shakespeare, an able Judge of the late Sudder 
Dewanny Adawlut at Calentta, said, alluding to Sir William Macnaghten : 
: “Now Limagiue Mr, Henry Colebrooke to be the highest Muropean authority on 
Laine matters of Hindd. law ; but supposing others to be equally well read, no one can ™, 
4 | be placed in competition with him asto the two qualifications, a knowledge of 
the law and. of the practice and observances of this Court, in which ho was ap 
4) many years the, Chief Judge." And Sir Francia Macnaghtou too remarks :— 
;4#Upon the right-of a Lindt to dispose of his property by will, I havo seen : 
: tho, opinion of Mi, Colebrooke, and I need not add that there ts no¢ any man 
whose opinions may juatly command a greater degree of deference.” ‘he author 
“Yof these paged has peraned whatever has fallen from. My. Colebrouke with gront 
{attontion, and found him generally most accurate and deep, resulting from a 
3 thorough study of the Sauskrit books of law mentioned by him, books the whole °y 
es pe which-are rarely rend by tho majority of tho lawyors of any-achool. . 
+ . . 
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Steel’s Summary of the Law and Custom of Hindi 
Castes, printed by order of. the Govornor in Council of 
Bombay, is inconvenient for reference, on account of a 
want of proper arrangement; but it contding a masa of 
usoful. information and may always be consultod with 


advantage. He divides his work into thyoe parts,—law, 


castes, and oxisting customs : the two latter divisions are 
especially useful, as containing a quantity of matter not 


- to be met within any othor English book. 
Colobrooke’s. Treatise on Obligations and Goktetnns 


scarcely comes within the class of works treating of Hindt 
law, inasmuch. as it relates to tho subject of contracts 
generally ; ‘he has, howover, illustrated tho law of con- 
tracts throughout by referenco to the Hindé system; and 
the student will find much that is valuable rogarding that 
system undor thoso titles which-the learned author has 
comploted.. Unfortunately the work was never finished, 
and tho preface and proliminary matter, promised by the 
author in tho first and only is volumo, havo nevor 
goen tho light. 

The tract written, by Ree Rém-mohan Roy troats, 
chiefly of proprictary right, supported by citations of 
authoritics ; tho Sanskrit texts quoted being accom panied 
with ‘English translations. It would tiny been of great 
bonefit to the public had similar casays on tho other loads 
of our law been written by that eminent scholar. 

The tublo of succession according to the Hinddé -law 
of Bengal, and tho pamphlet ontitled—«Tho EHeritablo 
Right of Bandhus’—by the Ton’blo Prosunnd Koomar 


. Tagore 08.1, though concise, ave useful. a 
A Digest of Tlindt law from the replics.of Shdstos or 


law officors in tho several courts of the Bombay Prosi- 


‘dency with an Introduction, Notes and Appondix has of 


late heen propared and published in two Volumes" by 


ee : 
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Moessionrs West and Buhler. In this, the authoritics 
cited by Shdstrés for tho corroboration of their opinions 
have not generally been givon i# extenso but only the 
names and tho pages &c. of tho books containing those 
authoritics are mentioned in abbreviated form loaving 
tho reader 10 pornse them in those books, and occasionally 
fresh and moro applicablo passages have been selected by 
the authors from tho recognized books and added as 
further authoritios for the replics. The notcs and romarks 
by the learned authors aro very intoresting, and the Appon- 
dix is more so as it contains Chapterg on Inheritance from 
the Smritis of ArastamBa, BoupmAyans, Gourama, 
Vastitsutua, Visunu and Nirapa, with translations 
apponded thereto, But above all, tho Introduction is 
vory olaborato, learned and useful. The only thing to 
be regrotied is that tho roplies of the Shdstr{s contained 
in tho book are not all correct. 

Mr, Stvango’s Manual of Tindi law, though short, 
is gonorally correct and cloar. 

A Digost of Uindt law as administered in tho courts 
of the Madras Prosidency has only last year been writton 
and published by the Lfon’ble 11.8. Ounningham whilst 
Advovnto Gonoral of that placa but since appointed a Judgo 
of the Caleutta Ligh Court, This book, at which I havo 
only had a glanco at prosont, will bo roviowed by mo in 
ewtenso invho 2ud volume of my prosent work, whon I 
shall be able to procure a book for mysolf, which is at 
present not to he had at any of the Calcutta Book-sollors’, 

“LT havo, I think, given an all but completo list of tho 
aworks which troat of thd vyavahdrva branch of our law. 
‘TL romains to notice how justice is administered in accord- 
ante with ¢hat law on which so many works aro oxlant. 
The judges, barristers, ploaders, and othors who know 


ne 
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English, have recourse to the Knglish translations and 
digests. Bul no such means were availble to the nume- 
rous native judges, pleaders, and suilors who do not know 
that language, and avo not furnished with translations 
or proper treatises in the vernacular.* They aro therefore 
entirely dependant on the Pandids, tho vouality of many 
of whom has disparaged the character of that body (though 
somo were and are indecd most upright as well as loarnod) 
to such a degree that we should bo justified in adopting 
the language of Sir William Jones already cited. 4 


Add to this, it happened in inany cases that in conso- 
quence of tho Mofussil ploaders, having no means of 
knowing tho law oxcept from the mouths of Pandits, no 
question touching tho Wind Jaw was raisod until 
the cases camo in appeal before tho lute Suddor Dowauy 
Adawlut, whero tho pleadors, familiar with the law tracts 
in English, raised law points and then tho cases cithor 
resulted in nonstié or wore remanded to he tried de novo, 
aud thus tho partios were fruitlessly burthenod wilh tho 
cosis of both Oourts. This evil has beon vory littl or yory 
partially remedied by tho Engish translations and digosts 
of tho Mindi law, they being of use to thoso only who 
know English, and who, compared wilh the mass of jndi- 
cial officers and logal practitioners in the Mofussil, aro 


* ‘The law tracts hitherto written in Bengaleo are four in_ number ; but they 
aie deficient in many vexpocts and Uherefore of very litle utility; thoy vanished 
as soon ts thoy appeated, having never been brought into use, ‘ho fist of 
these is entitled the Vyurehkdra-ratnenidlé written by Laklht Variyan Vydya- 
dankare in the form of questions and answers with anthorities in Sanshute ‘Chis 
work contuing a auceinel view of the law of inheritance according to the doc: 
trines of Simita-vdhane, contrasted with those of the I¢dishard, togothor with 
rshort ticatige on adoption, ‘Che next ix Lhe compilation hy Rémgfoan Tarkds 
lankdra. 10 in a collection of the doctrines of the Ldya-dhdga and other works, 
Thoso tivo works were mantioned in a letter from the Bengal Government to the 
Cows of Ditectors uncer date tha 22nd of February 1827, as being armani thes 
woiks oncournged and patronised hy tho Government. The third wos wrilton 
by Ganga-hishore Bhattdehdrjye of Bhahord, Tt beats of mheritance, impurity, 
and expiation, but superficially and imperfectly. Vho fowith id a little 
punphlat wrilten by Jbhoyd-charan Larke-panchdaana, 0 well known logician. 
‘his book contains only tho abstuch principles of tho Déya-bhdgu 
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insignificant in number ; consequently, without a complete 
digest in the English language, combined with a corres- 
ponding one in tho vernacular of the country, tho ovil 
could not be removed, nor the desidcratum felt by Sir 
‘William Joncos and others suppliod. The Govornment 
enacted that the cases of tho Ilindis, regarding 
inhoritance &¢., shall be decided according to their law, 
but no moans wero afforded to tho genorality of tho 
people of making a proper use or checking the abuse 
ef that law. This was remarked to tho author by 
one of the most intelligent judges of tho lato Sudder 
Adawlut, now no more, who at the same timo re- 
quested him to translate into Bengaleo and Urdoo tho 
Principles of Ilinda Law by Sir William Macnaghten. 
That work was thereupon minutely gono through, with a 
view to determine if a translation of it would be sufficient 
for the purpose, when it was judged that the work itself 
required many additions to bo mado to it and soveral portions 
to be rectified to ronder it correct and complote. ‘Tho 
translation and publication of the Ddya-bhdya and Mitch. 
shard on inhoritance, tho Datlaha-mimdnsd and the 
Dattaka-chandrikd wore considered likely to ba moro ox- 


. pensive and tedious than useful, inasmuch as considerable 


parts thereof are composed of arguments tending to cstah- 
lish the authors’ own opinions and to rofuto thoso of 
others, It would moreover bo vory difficult for such ag 
would not thoroughly study and digest them rondily to 
discover the principlo or decision regarding any point; for 
il is not rarely the caso with thoso works that in one place 
a principle appears to bo laid down as decisive, but in ano- 
ther (perhaps at tho distance of many pages) will bo soon 
& passage which refutes and explodes the formor and 
establishes another. ‘Translations of those works could not 
therefore be of great use to those who cannot devote much 
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time to a diligent study of thoir contents. Bosides, now- 
a-lays the judges for iho most part consider it safo and con- 
venient to follow the decisions of their learned prodccossors, 
instoad of taking the trouble of ascertaining for thom. 
selves the law on tho point or points al issuo.* Ifonco, 
tho principles laid down in tho provious decisions and the 
opinions of the lav officers followed in those decisions or 
admitted by the courts of justico, form in a great degroo 
the practical part of the law. Consequently in tho pro- 
sont state of legal practice it will not be enough if a» 
digest included only tho principlos contained in the law 
treatises and the authorilics on which they rest; but to be 
practically useful, such a work was necded as will com- 
prise all the principles laid down in the current lew trea- 
tises, tho unrevorsed or final decisions, and the admitted law 
opinions, illustrated by proccdonta. Moreover it is xe- 
quired to be not only in tho vernacular but also in English, 
inasmuch ag all the dosidorata aro not to bo found in any 
singlo English book, and perhaps not in all of thoso 
hithorto written. It is moreover yory dificult for a porson 
to procure a large number of the English books on tho 
subjects in quostion, and still more so, if he bo in pos- 
sossion of them, to find out what ho requires without 
losing much timo in the attompt. ‘To compile a wok of 
tho above doscription required, I confess, more learning and 
talent than I possess. But as no one moro oxpericnced 
“come forward to undertake this arduous task, and the want 
of such a work continued to bo feli by both Mofussit and, 
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# Thoy ought, however, to bo wainod that, amongst tho decisons said to ba 
passed in necoi dance with the Hindd law, there ae some which «wo not conect and 
accurate with reference to chad law 5 and as dectees nein themselves nol law but 
merely the apphention of the law to particule cases, and as the dispensois of 
justice mo by thoit oaths bound to decide each case upon its own meits in cou. 
formily with law, usage, and principles of justice, they should nob (and camot 
contacientiously) follow a mecedont withoul boing satisiod that tad precedent 
i in conformity with tho Iaw they aro to administer, Precedents, therefore, 
oughteto be appliod after gent cousdoration and with due cucumspection, 
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metropolitan practitioners, and others, I ongaged myself 
to write a work of the above description. 

Tt at first seomed to me that it would bo sufficient to 
supply the vyavasthds oy principles in Bengaloo and English, 
with authorities and procedonts bearing thereupon, But it 
occurred 10 me that if I did nob give the Sanskrit passages 
expressive of those principles and tho toxts of the holy 
sages and other great authors on tho authority whereof 
those principles were laid down, there would still bo left 
for tho ingenious portion of the Pandits a field to work 
upon, And the little oxperionce that [ have had in this 
deparimont of jurisprudence suggested to mo that it was 
necessary to publish at loast two soparalo books one 
for tho Bengal school and the othor for tho remaining 
schools, as it is very difticnlt to prescrve all along 
tho distinction betweon tho laws as current in Bongal and 
thoso in the other schools, so much so that ovon Sir 
William Macnaghten, who scems to have takon much 
cavo about it, has sometimes forgotten it, and blended tho 
special doctrines of one school wilh those of another, 
But even were | careful in making the distinctions 
throughout, still tho reador who would not make hinsolf 
master of thom, would yory probably oyorlook thom and 
fall into ervor.* Add to this tho vernacular language of 
the differont schools uot being ono and the same, tho 
principles, precedants, &e, having yofereneo to Bougal 
required 10 be translated into Bongaloc, and those pecu- , 
liar to tho other schools into tho vornaculars of those 
provii___,—. --..anto Urdit, which in a mannor is undor- 
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Ing general, compilation,” says My, Coleliooke, “ where tho authorities 
ate greatly mintiplied, and the doctuimes of iany different schools and of 
nunierous authors are contrasted and compared, the reader is aba logs to collogk 
tho docttines of a particuiar school and follow the tiuin of reasoning by whielt 
they are maintamed, Te is confounded by tho papetual conilict of discordant 
opinions and jauing deductions, and by tho fequent transition from Lhe pol- 
tions of ono sect to the principles of another.’—~Dd, bid, Prof. p. ili, . 
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stood throughout those countries. If, howover, oll the 
principles, &c. were to be thrust into one work and trans. 
lated into Bengaloe and Urdt simullanoously, tho work 
would not only bo swollen to an inconveniont oxtent, bub 
tho reader would haye to pay for a portion which ho would 
nol require. On these considerations I resolved on making 
two soparato books : one of which, namely the Vyavasthd- 
darpana, was then written, upon the plan above mentioned. 

But tho first odition of this work (consisting of 1,000 
copies) was so rapidly circulated and sold, that focling, 
as I did, deeply indebted to tho public, more especially 
to our gencrous Govornment, for so unequivocal a mark 
of their undoubted approbation, I felt mysolf in duty 
bound 140 undertako the labour of giving a second and 
much improved edition in ordor to rendor tho work more 
deserving of a continuanco of flio favor with which it 
had been honored, A. short timo aftor this odilion was 
finished, I had tho honor to be employed as Tagore Pro- 
fessor of Muhammadan Law, and had, in that capacity, 
to writo two volumes or that Law, Tn consequence of 
theso as well as other vocations [ was provonted from 
going on with the other work, that is the present book, 
the Vyavasthd-chandrikd, though often requested by several 
upcountry gentlemen to write a Digost of Hindi law for 
tho othor schools, At longth by tho help of God I have 
beon ablo to compile, and compose tho work of which 
tho ist volumo is now presented to the public, 

Of this volumo (in two parts,) Part I contains Prin- 
ciplos, &c., and Part IT, precedents. 

Arrangement of Suljecis in Part £—In this, tho 
Vyavasthds oy principles of the Mitdkshard, Vivdda-chintd- 
mani, Vyavahdra-maydkha and Simriti-chendrikd—tho para- 
mount authorilios rospoctively of tho Benares, Mithila, 
Mabratta and Dravida schools,—and also of othor books of 
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high authority, such as the Vira-mitrodoya, Vivdda-ratnd- 
hora, &e., have been arranged in each section and chapter, 
thon under each Vyavasthd is insorted the reason* for it, 
(if any,) and after that, is cited tho authority or authorities 
relativo io that Vyaevasthdt If any term, phyraso or 
passage roquired explanation, a lottor within paronthosis 
is placed after that, and an explanation thoreof is given 
in the words of some Commentator or Digest-writer in a 
following paragraph beginning with tho same letter with- 
in parenthesis.| If a principle was deducible or de- 
rivable from an authority or the explanation thoreof, that 
alsp has beon put down with reason and further autho- 
rity, or authorities, if any.§ Tho annotations consist of 
pasdages taken principally from the works of Buropcan 
writers on Tindt law with tho numbers of the Pyavasthdes to 
which thoy relate.|| Theso are genorally for the corrobora- 
tion or further elucidation of the Pyavasthds to which thoy 
tefer, and somotimos for tho purpose of showing the errone« 
ous views which have beon takon by thoso writers. ‘Then 
in fool-notes are given the pagos of tho procedonts boaring 
on, or relative lo, cach of tho Vyavasthds, and also such, 
matters as aro more minute and cannot fail to bo interesl- 
ing. Again to save the reador time and trouble tho 


ennncen, 





* Reason ia given, becauso—" The ronson of tho lav in tho life of tho law: 
for though a man can tell the law, if he knows not the reason theroof, ho shall 
soon forget his supertiaal knowledge. Rut if he findoth thought reason of 
the law, and so bringeth 16 to his nattwalrenson, thal ho compohendeth 1t ny 
his own, this will vot only serve lium for the undertaking of that particular 
case, but of many othois for ‘aognatio legrs est copulate ot complicate? wnt thia 
Knowlodgo will long remain with hime’ (LD. Coke upon Litt, Seo, 283.) 

Tho Sago Vriasrarr ordaina —" Decision must not be given aololy by 
having recouse to the letter of the written codes; ainoo, if no decision is 
made according to the renson of tha law, there might be a fautwo of justice” 
YAISAVALKYA too says :—If two toxte differ, 1oason {or that whieh it beat 
supports) must in practice prevail.” 

For instance, 


t+ Bee pages 100-116, t Sce pages 102-108, 
§ Soe pages 116 and 160, || Soe pages 101 and 113, Z 
YJ See pages 100—106, 
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Pyavasthds or principles are kept distinguished by numbers, 
large iypo, and tho marginal expression “ Vyavasthd,” 
to cnablo him to find out them at once without having to 
hunt ovor the ontiro page: next, if desirous or curious to 
know tho authority, &c., upon which ib is based, or from 
which it is doducod, bo will be ablo easily to soo those by 
a glanco at tho marginal expressions by which they also 
aro designatod and distinguished. 

Arrangement of the Contents of part I.—The decided 
cages aro in the first place arranged and placod according to 
the books, chapters, and sections of the principles. Again 

- thoso of tho casos bearing on a Vyavasthd or Vyavasthds 
which aro considered to be leading or more important than 
the revt are given ia extenso, then are given in abstract tho 
other casos bearing on, or rolating to, the samo Vyavasihd, 
or Vyavasthds. After tho docided cases aro placed, in tho 
order as above, Macnaghten’s precedents, that is, tho ad- 
mitted opinions of the Law-Olicors, selocted, and printed 
as proccdents, by Sir W. Macnaghton in the Socond Vo- 
lume of his work on Hindi law. Thosa precedents aro 
used as authoritios and are for the greator part vory correct, 
coming ag they do from the pens of tho Pundits who woro 
thoroughly acquainted wilh, and knew, the Dharme-shis. 
tra, And lastly the Responsa prudentiy, that is opinions 
of the Law-Officors chiclly of the Madras Prosidency with 
yemarks thercon by Messrs, Oolcbrooke, Sutherland, Hllis 
or any ona or two of thom, have boon placed in the order 
of tho decided oases. Most of the remarks abovo alluded 
to, especially those from the pen of Mr. Colebrooke, are, 
for tho most part, vory corroct and useful. 

Tho reason for my giving many of the casos tn eatensa 
is that, the greater part of the Roports from which 
thoy have heen takon being rathor scavco, at least in tho 
Mofussil, it was not considered suflicicnl to give only the 
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names of the partics and courts, and tho datos of the deci- 
sions, loaving the roadcr to procure, and refer to, the 
oxiginal books, a completo sot of which (at least thoso of 
tho Privy Council, and tho late Suddor and Suprome 
Couris of Madras and Bombay) is not to bo easily procured 
in this country, and if at all procurable the abovo books 
would very likely cost tho purchaser moro than twenty 
times the prico of the present work (the Vyavasthd-chan- 
drikd), and oven then without a translation in the Verna. 
cular these would be of little or no uso to the Practitioners 
ignorant of English. I havo thoreforo considered it 
proper to give in Urddé as woll'as in English the import- 
ant portions of well-nigh the whole of the important cases 
including the Sudder Decisions for tho yoars 1851 to 1862, 
which ayo not noticed cyon in any of tho abstract Digests 
of casos, ‘ 

In the late Supreme Courts and in the Original Sido 
of the presont High Courts the Hind law did and does, 
govern suits betweon Ilindtis with respect to contracts, 
snccossion and inhoritanco in genoral,* and in tho other 
Courts of British India—with respoct to suecession, inhori- 
tance, marriage, castes, and religions usages, institutions, 
&o.+ All these, therefore, havo been mado tho subjocts 


* Tho statute 2let Goo. TIL, Chapter 70, provider “that theiv iuhoritanco 
and succession to lands*rents, and goods and all mattera of contract and 
dealing betwoon party and party shall bo detorminod, in tho case of tho Maho« 
medans by the laws and usages of Mahomodans, and in tho ease of Gentoos 
by the Jaws and.usages of Gentoos,” 

+ By Section 16, Regulation TV, 1793, vo-onncted for Benares and tho 
Upper Provinces by Roguiation V of 1796, Section 3, and Rogulation ILL 
of 1803, Section 16, it is provided that “in suits regarding succossion, iuheri- 
{once, wnarriago, and caste, and! all religions usages and inatitutions, the 
JHind& laws with vogard to Lindfis ave to he considered as tho general rules 
by ‘which tho Judges avo to farm thoir decisions.” Although the provisions 
in the enactments cited would yppear to oxelude enses of contract, yob thoro 
nro quentions incidentally involved in thia subject, and ib is ao intor-woven 
with eases which it is he duty of the Courts to decide agreeably to the Llindt 
Jaw, that atlontion ta the “principles of the ono may be essential to tho 
due adjudication of the other, Tor inataneo, in a claim of inheritance 
he defendant miny plead a title by ptuchage, and the question will arise aa 
to how far the ancestor was at Jiborty to contract—Svo Macnaghton’s Lind 
Law, Prelimiuary vemaiks, pp. vii, viii, 
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of the ontire Vyavasthdschandrikd, and not the whole of 
tho cightocn titles* of the Vywuhdra kinda of the 
Dharma-shéstra, Of these again as questions councoted 
wilh succession, inheritance, usage, maintenance, partition, 
and oxelugion from inheritanco, marriage, Siri-dhand, adop+ 
tlon, gift and sale are frequontly brought before the 
-British Courts of Justice, thoy havo been copiously treat- 
ed of, whilo the othor subjects have been briofly advertod 
to, they boing gencrally adjusted by referonco to private 
arbitration, And, designed as this work is for practical , 
utility, I havo omitted thosc questions regarding inheri-¢ 
tance &¢,, which are obsoleto in the present (kali) age, 
“such as the succession of tho various descriptions of sons 
other than the owrasa, datluka, and krittrima, ond of 
those born of mothers of tribes different from thoir hus- 
band, and also questions regarding slavery which lottor 


“are not tricd in tho Courts of British India. 


Tho first volume of tho. Pyavasthd-chandrilé in 
Sanskrit and Urdit is also out. This volume contains tho 
Sanskrit texts and passages with tho namos of tho books 
from which they aro taken. ‘This and Volumo I in Eng- 
lish exactly correspond with cach other, in Vyavasthds, 
roagons, authoritics, precedents and all other mattors. 

The second volume, which will contain chapters on 
partition, marriage, Stri-dhana, exclusiorfrom inhoritance, 
adoption &c., will, it is hopod, be soon ready for publication 
with a corresponding volumo in Sansirié and Urdi. 





* Of those titles the jlrst is debt, or loans for consumption; the second, 
deposits and loans for use ; the third, sale without ownership ; the fourth, concorns 
aniong partners ; the fifth, subtraction of what bag beon given ; the siwth, non- 
payment of wages or hire s the seventh, non-porformance of agreements ; the cighth, 
roacigsion of gales and purchases ; the ninth, diaputes between master and servant ; 
the tenth, contests on boundarios ; the alaventh and twelfth assault and slandor; 
the thirteenth, Invceny ; the fourtecnth, robbery and other violonco, the fifteonth, 
adullery ; é4e sieteenth, altercation hotween man and wife, and their respaotive 
duties; the seventeenth, the law of inheritance ; the eighteenth, gaming with 
dice and with living creatures, ‘Theag sighteon titles of law are settled ag the 
grotindworlk of all judicial procedure in this world.—Manu, Ch, viii, os, 4-7, 
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L cannot close these remarks wilhout oxprossing my 
deep indebicdnoss to Raji Kamala Krishna Deva Bahdiduy, 
the head of the Dindé Community of Calcutta, who fol- 
lowing the noblo example of tho illustrious Rajds of 
olden times, more especially of his own high-minded 
grandfather tho late Rajé Nava-krishua Deva Bahédur, 
and fathor tho late Rvijé Réj-kvishna Dova Bahddur, has 
genorously patronized the present work by matorially aid- 
ing mo in carrying it through the press, for which act of 
high-mindedness and favor to one in my position, I would 
beg hero to record my most grateful thanks to tho noble 
Raja. I cannot likewise omit to tender my best thanks to 
Pandit Turish-chunder Kavi-ratna, Additional Profes- 
sor of Sanskrit in the Presidency College, who has ren- 
dered me great and valuable assistanco in the proparation 
of this work, as well as in carrying it through the press, 

I now conelude by observing thal, keeping strictly in 
viow a compiler’s duty, a8 I have inserted herein nothing 
without authority, and as neither time nor labor has 
been spared in making tho present work yvepleto with 
usoful matters, and completo in ily kind, and ab the 
same timo in adapting it for the sludy of students as well 
as for roference in the conduct of cases and administyation 
of justico, 1 may yenturo to hopo that the present work 
will moot tho sai approbation and reccive the same pat- 
yonago of the public, espocially of ow gonorons Gover. 
mont, as the Vyavasthd-darpana has alvealy dono. ‘With 
these profalory romarks IT now prosent this voluino to a 
liberal and discerning public to judgo of its movits whilst 
its approbation will, to me, bo my best roward aftor such 
arduous and unremitting labors, and al the samo time this 
appreciation of my toils will encourage mo, no douht, to 
slill farther and greater exertions towards the spocdy com- 
pilation of the 2nd volume. . 
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To onsure tho proper pronunciation principally of tho Sanskrit 
words in Part I of this work, I have written them according to tho 
following Romanized systom, partially modified from that which was 
originally proposed in the fiyst volume of tho Asiatic Researches, 
and followed by Sir William Jones, Mr, IE. Colebrooke, and others, 


A:as @ in call or salt, 

Acas Gin far. 

I; as ¢ in fib. 

i: ag 4 in machino or as ce in 
feeding, 

U:as win pull. 

U: as win rule or 00 in pool. 

Ti: as the first ¢ in thero, ad in 
pain, or tho Froch ¢, 

O: aso in go. 

Oi:as o¢ in heroine, or as the 
Grock dipthong 04 in poimen, 
a shophord, 

Ou : as ov in orb, 

Oy : as oy in joy or boy. 

Kh: as &h in black-hole.* 

G:as g in gowgaw. 

Gh: as gh in big-houso.* 


Ch: as ch in chalk, 4 

Chh : as chh in much-haste.* 

Sh; as geh in college-hall,* 

Tsas @ in alk, ov soft asin tu 
(Italian or Portuguese.) 

Th:as th in hod-houso,* or soft 
asin thoroughly, 

D:as d in daw, or soft asin da 
(Portuguese) 

Dh: as dh in good-houso,* or soft 
as the last aspirated. 


-Ph: as ph in Phoar, 


‘Bh ias bh in Hob-houso.# — ~ 
Yas y in joy or boy-hood, 
Was w in dwarf, 

Sh: as sh in shot. 

8:98 in soft or in sugar, 
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ON OWNERSILIP, RIGHT WERTITAGE, &, 





_ OHAPTER I. 


* ON OWNERSHIP, RIGILY, AND IERITAGE. 


a 


SECTION I. 
On Ownensiie AND Proevrmeary Rac 


1. An owner is by inheritance (a), purchase, vyarneid, 
purtifion (b), soizuwe(e), or finding (d).  Accop- 


tance (e) fora Brdhmuna, conquest for a Ashetriya, 3 
gain for a VPoishya and Shidra aro additional 
. (causes of property and ownorship).*—Gourama, 
«Mhoso cight, says GOUTAMA, are causes of properly and + 


ownership, nub possussion and onjoyment,”—ALié, Sans, p dle s+ 
+ sot 
(a) ‘Trberitance."| Gain by inhoritance; that is, a right which Rxplanation, 
a. son or the like acquires by birth over proporty of tho fathor or 
tho like. Gourama oxplans in tho following passago tho origin 
of tho son’s title to tho paternal estate: —* The venoimble toa.” 
chers dituet that ownership to wealth is acquired by birth alone,” 
* aeSmaré, Chan, Chap. I, Ul. 27, ; 
(a) Unobstruoted horitago is hero denominated “ inherilance,” Explanation, 
Mit, In. Chap, I, Sect. i, § 13. : 


v - os pean ne a ee = 


* Mat. In, Chap, 1, Sect, i, § 8;—and Sad, Char Chap 1, Cl. 21, 
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(b) ‘Partition’ intonds horitage subject to obstruction Aft. 
In, Chap, 1, Sevt. i, § 13. 


(6) “ Partition.”| Partition which eonfors n special ov oxolusivo 
owneiship on dhe sons, and the like, ever tho paternal estate. 
Smit. Chan Chap, t, Cl. 27. 

’ 


(ce) ‘Soizuro or Occupation’ is tho appropriation of wator, 
grass, wood and tho hho not previously appertaining to any other 
(poison as owner, \—ALit, In. Chap, 1, Seet. i, §13, Vide Siri. 
Ohan, Chap, I, Cl. 27, 


o— 
i 
a 
{ 
1 
' 
: 


(d) ‘Finding ( adhi-gama )’ is tho discovery of a hiddon trea- 
sure or the liko,—/bid, 


' (e) ‘Acceptance is pn additional modo of acquisition exclu 
t sively appertaining ton Ardhmana, akowise, for a Ashatriya, 
if what is obtainod by victory is peculiar, Vireishtam, ov what 
{ is gained in tho way of hire by agriculture and tho like, is for a 
| '  Voishya peculiar, and so is for'n Shitdra, Nirwshtam, or what is 
4 earned im the form of wages hy doing service to tho regonorate. 
: ‘hus, the meaning of the law of Courama, prescribing tho 
' several modes of acquisition, must bo understood.——Smrt. Chan, 


: 
| 
i 
‘ 
{ 
i 


Chap. I, Cl. 27, . 
(e) Vora Aréhmana, that, which is obtained by acceptance or 
’ the like, is addttional; vot common (to all tho tribos). Addi 


tional’ is imderstood jn tho aebscqnett sentence ; foe a Ashatriya, 
what ig obtuned by victory, or by atnercement or the hike, is 
peculiar, In tho noxt souteneo, additional’ as again iudorstood : 
what 18 gained or earned by ngriculture, keaping of enttle, ((raltio,) 
mid so forth, is for a Votshya peoutia 5 and so ia, for w Shaidra, 
that which is oarned in tho form of wages, by obedience to tho 
vogonorate and by similar moans. —J/2e. Jn, Chup. t, Set. i, § 13. 


a 


; 

Thus likewiso, among the various causes of properly 

which are familiar to mankind, whatever has beon stated 

' as peculiar to certain mixed classes in the direct or inverse 

order of the tribes, ( as tho driving of horses, whielk is tho 

profession of tho Sdidas, and so fovth,) is indicated by tho 

word “carned” (airvishta): for all such acquisitions assume’ 

the form of wages ov hire; and the noun (nirvcsha) is 
exhibited in tho Zrikdndé as signifying wagos,—Zbid, 











* Tho diotionmy of Amaua Sevtta in threo books (Adndas ) ho pasange 
hora cited aceurs in tho $id book uf the Amara-hoska, Chap, 4, v 217, 
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ON OWNERSUIP, &C. 8 


If those ronsons exist, the person is owner,® These being Conelusion. 
known (to oxist) he is acknowledged to be the ownor or 
propriolor.+ ‘ 


If these reasons exist, the son, &c., the purchaser, the 
sharer, the seizer, and the finder, become respectively the 
owners of the property derived from the father, and the 
rest, sold, divided, seized aud found.—Smrt. Chan. Chap. t 
Clause 27, 


2. Acquisition mado through any of the virtu- ryeeashd, 
ous yr popular means recognized by the world 
prgtuecs Ownership and Proprictary Right. 


There are seven virluons means of acquiring proporty : Authority. 

succession, gain (14bia)| and puichase o exchange, which 
cure allowed to all clusses; conquest, which és pecreliar to 
the nvilitary class; lending at interest (prayoga), hus. 
bandry or commerce (karma-yoga,) which belony to the 
mercantile class ;and acceptruce of presents by the Sucer- 
dotal class from yvespectable people (/').—Manv, Chap. X, 
Vachana 115. 


(f) Sovon moans of acquiring proporty, v., inheritance and tho 
rost, avo said to bo virtuous, ‘Inheritance’—wealth by deseent ; 
gain (débha)|—gain of a hidden treasure or presonts from frienda 
ee” 
* Goleh, Adit, In. Chap, I, Soct, i, § 13, 


+ Tho original of thia pasvago in “ Jauileshu jndyate simi,” (Mit Sans, 
p. 170), the literal rendoing of whieh would therofore bo-—“Thoso boing 
Enown, ho is known to bo the owner.” Mr, Colebrooke, however, haa rondo ed 
tho prwawyo hy—"If they tnke placo, he becomes proprietor.” Sco lus rand 
Tation of the Mitdédshard Chap ( Sect. i, § 18, 


4 Sw W. Jones tonders tho word “ déihe” by foeeupancy or donation’ 
which seems to bo ab variance not only wilh tho lexicogiaphieal meaning of 
the word, Dnt also with tho intetprotationa of the Commentators,—more 
espocially with that of Aullaka-Bhatta, whose Commentuy he has implicitly 
followed in his anslation, ant fiom which he has supplied the iauendons 
put in Ititics ax in the translation of the wbove text (See his Preface yp. xy.) 
Mulbtha-Bhattes fast intorpretation of the word ‘Zdbha’ is the samo as that 
of Cadht game’ used in tho text of Gauvanta aheady cited (pp, 1 & 2,) whieh 
Mr, Colobiooke tendors by ‘finding’ ; ard then accordmy to tho iutermeta: 
tion givon in tho Mititkehad, ho (Mfr, Cotobrooke) says —"“ nding is the 
discovery of a hidden teasmo.” (Sco ate, p. 2). The other interprotation 
given by Kulléda- Bhatta of tho word (ldbhe' is ‘presents fom iriends and 
tho like’ A tinnslation of Wudithe-Bhatte’s Commontary on tho aboyo teat 
is therefore givon juat below the toxt itself, iu order that the reader inay soo 

‘ and judgo for himself, 
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and the like, theso threo aro tho virfuons mons of acquisition 
for all tho four classes, Wonlth ( gained ) by victory is a virtue 
ous acgnisition for a Avkatiya on necount of (its being 
obtained by) conquest. ‘Tho investing of wealth at inlevest &e., 
(prayogea), ulso ugrioultare and trade or conmeres, are the vir- 
tuous means (of acquisition) fora Potshya. ho accoptaneo of 
a gift ov presont is a yirtuous means (of nequisilion) for a 
Bidhmana— Kutliika- Bhatta’s Commontary on the wbovo text. 


Ifit be asked thon, what rulé is there to show that such 
amode of acquisition has been recognized by the world, 
and such a modo has not? the same anthor (BUAVA-NATIIA) 
states: © A Smriti or code of Jaw, liko Grammar and the 
rest, lias been framed in order to show what are the rules 
estnblished in*tho world from tho earliest period.” ho 
purport is, thal such modes of acquisition alono ay have, 
from the beginning, been recognized by the world, ary cap. 
able of conforring ownership ; that they are uccessary lo he 
learnt in order to ascertain how property can be acquired in 
both wordly and religious matters; and that, therefore, with 
the object of showing what are the modes of acquisition, 
thus recognized by the world, the Institutes ofaw (Dharmd- 
Smit!) framed by GAuTAMA and others set forth — An 





H 
owner is by inheritance, purchase, &e.”—Snri, Chan. Chap. £ 
Clause 27. 





Tt cannot be alleged that ownership (seedmyem) is bub 
nominally said to be deducible from tha sheer, for, tho 
reason why it should be cotsidered as dodueiblo from the 
shdstra has been set forth by Sanattra-wARA in the follow. 
ing passngo. “Ono eannot be tho owner of a property, 
simply becauso he is in possession of il, for, docs if not 
occur that possession by ono of another’s proporty is ob- 
tained even by theft or other nefarions means P Therefore, 
ownership is deducible from tho shdstew alone, aud not 
from mero possession.” ‘Lhe meaning of this passage is 
that a thing cannot be concluded to be the property of ono 
simply because it romains in his possession, for, if so, ono 
that obtains possession of another's properly by theft ov tho 
like, would havo also to bo called the owner of such pro- 
porty —Lbid, Cl. 24. 





The following ave the principal means of acquisition, 
to which persons can have recourse in times of distress — 





(lie 


ON PROPRIBTARY RIGIT, &C.. % 


“Tearing, evcept that contained im Seripture, art, as 
mining perfumes and the like, woilk for wages, moninl sere 
vice, attendance on cattle, liaffic, agriculture, content with 
liltlo, alms, and recciving high interest on monoy, are ten 
oe of subsistence in times of distr'ess,°—Manu, Chap, X, 
vw. 116, 


Tt boing ordained that those are the modes or menns of snbsis- 
tence in times of distress,—~if any person has beon prohibited 
from following any of these ocoupations in other times for his 
livelihood, ho is allowed to follow it in times of distress, Thus a 
Bréhmana's working for wages, poiforming menial sovvieo, and 
living upon art, &e., (ave allowed in times of distress though 
prohibited at othor timos),—/ullitha-Bhatta's Commentary on 
the above text, Honce—~ . 


‘8. Tho modes or means of acquisition regulated ryavasthe, 
by Manu, Gouvrama, and the rest for persons af 
the different classes, at particular times,t aro a 
matter of popular recognition, and the acquisition so 
made produces Ownership and Proprietary Right. 


Thus VunAnesnwara;—Such as are conversant with Authority, 
tho science of reasoning, deom regulated means of acquisition 
a matter of popular recognition. —Jit, Zn, Chap. 1, Sect. i, 
Para, 10. 


“According to the demonstrated conclusion, since the 
restriction, regarding acquisitions, affects the person, tho 
performance of tho religious ceremopy is complete, even 
with tho property acquired by a breach of the rule; and it 
is an offence on the part of a man, beenuse ho has violated 
an obligatory rulo, 1b is consequently acknowledged that 
even what is gained by infringing restrictions, is properly: 
‘because, otherwise, there would be no completion of a reli- 
gious ceremony.” —Lbid. 





Although from this passage the said author appears to 
have slackened the rule nid down by him just above ib, 
yet ib shonld not be concluded from jis dichium, viz, “oven 


one = to ates Pan Bata 6 





* Vor the othor moans of acquisition prescribed in tines of disliess, seo 


Manu, Chap, X, vs, 81— 130, 
+ Vide Manu, Chop, X, va, 71~130, 
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what is gained by infringing restrictions is proporty,’—that 
the author meant that what is gainod even by any nefarious 
means is also property; inasmuch as, he himself has denied 
that it is so, by saying—"1t should nob bo alloged, that 
even what is obtained by robbery or othor nefarious moans 
would be proporty. J"or, proprictary right in such instances 
is not recognized by tho world, and it «disagroos with ro- 
ceived practico.”—Ait, In. Chap. I, Sect. i, § 1k 


So, what is deduyciblo or inferriblo from tho abovo passage 
is that— : 


4. Any thing which is acquired by honest 
means is the property of its acquirer, the same being 
recognised by the world; and such acquisition pro- 
duces both his Ownership (Sdmya) and property 
or Proprictary right (Sieatwa) according to recoived 
practice. 


Proprictry §. Proprietary right in a thing consists in tho 


right defued. Ganability of its being alienated at will by its 


acquirer, 


Annotations, 


6. Sananaa-KARA, advorting bo favatwd! procoadu to dosoriha 
how both ‘swatwa, and ‘smémya’ avo inferriblo from tho Sastre 
alone, “A thing cannot he said to be tho property (sac) of a 
man, simply because ho can, at will, oxereina tho power of alionation 
over the sang, for, alicnation of every thing is subject to tha rentvies 
tions of law.” Tho morning of this passngo is ong cannol arate 
‘T do not say that a thing is tho proporly (swam) of one, because it ty 
in his possession, but J say that wv thing over which tho powor of 
alionation may ho exercised by ono at will is his proporly, ‘Thin eae 
nob bo said to bea Sallacious reasoning, for, a thing usurped and tha 
liko aro nob to bo alionated at. will, and enmmot, consgquontly, be caller 
the property of the usurper, and the like” Ditdansiwana Sun alio 
maintains tho game principle — Suri, Uhans Chap, 1, Ch 24, 


ee re ee nen Ener en cemgmmeraremena Mn 3 SUNT ETE aA AD CEE AOS 


ON PROPRINTARY Rien, &c. sad 


We do not call that tho proporty of ono ovor whicl ho Authority., 
can perform the act of alionation at will ( Yuiheshia Vini- , 
yojyem), but wo call chat his property which is capable of 
being alienated (by him) at will (Yatheshia Viniyogdrham). 

Smri, Chan. Chap, L, Cl. 25. 


Even if thore should De no such act as alienation at will, Authority. 

a thing may be called capable of being alienated at will, 
Accordingly Brava-nArna, in his Vydya-viveka, says, “That 
which was acquired by one is to him eapable (of being 
alienated at will.)’ ‘the particle “ Cha,” used in the above 
passage of Burava-wdrua, is intended to denote that, in 
his opinion, capability to be alienated at will admits of 
being defined just in the same manner as “ Swatwa” or pro- 
perty docs, ‘fo avoid supposing that if so, a property 
obtained by theft would be also capable of being alicnated 
at will by the thief, the same author ( Brrava-nAtita ) adds, 
“Tho modes of acquisition by birth, &, are the modes 
recognized by popular practice.” Tho meaning is, that such 
acquisitions ouly as are made by birth, purchaso, partition, 
seizure, finding and the like, are recognized by the world, 
and they alonc* confer ownership and not an acquisition 
mado by thoft or the like —Smvri, Chan. Chap. I, Ci. 27, 


Property (Swwatwa) too, like ownership (Swvdmya,) must Observation. 
bo understood to be dedueible from tho shdstra alone, 
Swdmya and Swatwat being both of the samo quality, and 
tho arguments urged in reforenco to ono of them to show 
that it is deducibla from the shkést'a applying with equal 
force to the other.—Snwt, Chan. Cl. 24, 





* Horo in a note, the Jearnod Translator of Smritichandviket says 1" This 
is opposed to tho principle of Midkshard, which maintains thal oven what is 
gained by infringing tho rustrictions 4 property” (Smri, Chan, Ohap, T, Cl 27 
Note). Bué such is not exactly the caso, seo Vyavastcé No. 4, and tho pas 
ages just: above it, 


‘| Proporty (Swadwa) haa reference to tho thing, and ownership (Swamy) 
to tho porson, ‘Tho relation which a thing bons to its owner is eniled 
“ Swatwe,” aud the relation which an owner bens to his property is callod 
 Swdmya.” 


bi4 


According 
to tho Afiték- 


shard, de. 


Explanation, 


8 VYAVASTIIA-CHANDRIKA 


SECTION II. 
On Iiurivaan, &e, 


6. Tho term ‘hevilago’ (ddya) signifies that 
wealth which beeomes the property of another, 
solely by reason of velation(@) to the owner——ALil. 
Chap. 1, Sceeb. i, § 2 


(a) The expression “ solely by reason of rolation to tho 
owner "obviates the possible use of the word ‘heritage’ in 


speaking of gift and tho like Zhaé relation, oviginating 


from birth, study, marriage, and so forth, is filiation, fellow- 
ship in study (of the veda), conjugal union or the fike-- 
Vide Coleb. Dig, (Lon, Md.) Vol. UL, p. 617. 


Nipa-KANTUA says :— Wealth not re-united nor put 
back again info a common stock, and (still) admitting of 
partition, is “Ifevitage,” By ‘not re-united,’ Lo mean to 
exclude wealth (never before joint, and now first) united 
for purposes of gain or the like, because the term ‘ partition 
of heritage’ does ndb apply to dividing of (wealth) thrown 
together by merchants. In hko manner, we mist also x- 
elude re-united property, in the sease in whieh that fern 
will hereafter be defined. Kyenas (we find) in the Saaiti- 
sengraka: That whieh is received Unvough the fiucher (i) 
amd that received through a dother, are deseribed hy the 
term ‘Lorilage ? ho partition of ih is now relitod.? 
And in tho Nighantw it is said: CThe learned) define 
heritage to be, weelth of a father (0) whieh adarits of 
partition? ’-——Vyav, Muy, Chap. LY, See. ii, § 


(t) The word ¢ father? is merely pul to donoto relations ain 
gonoral ns a part for the wholo,—/bid, 


Annotations, 

6. Tho Lorne  Zéya,” signifies proprietary right in woth (required) 
solely by reason of volationship to (its) owner, huts the Nacsa 
KARA: “Sagos call a father's wealth, fiadblo to partation, ‘day’ 
{heritaga).” Vir, A. OSans, ) po 00. 

Ttere also the term ‘futher is indicative of any relation, the word 
‘ddya’ being applicable in tho cago of othor relathves alive Ji, 


ee 


re ERRORS FTN re mS A OPERAS A Me ESI ALE BR SPREE Ste 


OF IERILAGE, &c. 9 


So also DevAnanpA Burarta :—‘ If itbe asked what is 
the wealth called ‘horitage (déya),’ the Niauanru-KAra 
(tho Lexicographor) says,—‘‘Lhe Loarned define herituge to 
be the wealth of a father, which admits of partition’ ‘he 
meaning is, the Learned call by the namo ‘ Déye (heritage) ; 
the wealth descending from the father and te like, and 
which admits of partition, Fonce Dudrustwana describes 
heritage’ as follows :—‘ Ly heritage is meant that woalth 
which descends cither front the father or front the mother.’ 
The particle ‘Cha’ used in the above text of DurAnesiwara 
shows that the property inherited from others, besides the 
father and mother, is also included in the teria ‘ horitage,’ ?-— 
Smart. Chan, Chap. I, Cl. 83—6. 


Tho Mitékshard defines the term ‘horitage (déyay to be 
wealth which becomes tho property of another solely by 
reason of relation to the owne.* ‘This is not right, (as) in 
such a case tho objection (that would arise) is, that the term 
‘dayw would be applicable to the husband’s wealth, which 
becomes property of the wife by reason of (her) relationship 
to the husbandt ‘This, however, is opposed to the Veda, 
which declares females incompetent to inherit. Our opinion, 
therefore, is, § that— 


ry ayy 6 H 2 any According 
7. The term ‘heritage’ significs only chaé woalth |, Aecmling 


which is capable of partition (c) ond which becomes egndriad &o, 





Annotations. 


7. Since the partition, which takes place in respevt of partiblo 
property devolving from a father on his sons, is called ¢ partition of 
heritage’ ; it follows that such properly is (ddéya) ‘heritage’; and 





* Ante p. 8, Vu. 6 
} This is according to the teat “wealth common to the maniied pair.” 
Sco Colob, Dig. (dion, Md.) Vol, TH, p. 488. 
4 This teat of tho Fede applies not to widowed wivos, nob also to 
dunghiters, mother, grandmother and greab grandmotha, who, as exceptions 
to tho above, do inhorit under special toxts. Seo Colob, Dig. (Lon, Wd.) 


Vol, TI, p, 528, 
§ Smrité Chan, Sans, p, 22. 
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the property of another solely by reason of relation 
to the owner.*—Smri. Chan. Chap. FV, CL 11. 


(0) « Capable of purtition,’—thal is, liable to bo parti- 
tioned by the heis possessing a pro-esisting heritable right 
as well as a right to enforce a partition} 


Consequently,-— 


8. Tho share or properly which is reocived by a 
wife, mother or grandmother upon a partition boing 
made (by heirs), is not ‘ heritage,’ she having had no 
pre-cxistent heritable right, nor a right to onforee 
tho partition, and the portion received by her being 
given her by way of maintenanco, and not inherit- 
anco.t 


Tho woalth of awifo or widow, (which is) not liable to 
partition, is not ‘horitage” Accordingly a strd-dhanu derived 
from the husband is always unpartible ; division of propert; 
between husband and wife never being goen in the world, 
and FHAniva having declared that ‘partition does not take 
place between a wife and her lord” It must, thorofore, bo 
understood that a mother is ontitled not to a partition of 


Annotations, 


since the torm ‘hovitage’ is also nsod to signify property of whieh we 
partition is made: participation, not partition, is ntrielly intended. 
Colob. Dig. (on. Hd.) Vol. IT, p. 603. 

8, ‘Lhe roswit of much discussion as to tho intovest thal tho wife 
has ja partition hy, ov in tho life of, the husband, i, that it, ia met- 
dental ; it not being competent to her to clain: it in hor awn right. 
Stra. 1. L. Vol. 7, (2nd Md.,) p. 188. 





* Kiistna-Swamy lyor's translation of the above paragaph of the Sait 
ohandvikd contains many moro words, owing porhaps to the parnsage of tho 
manuseripé copy (in 8ansoit) bom whieh that tanslation wat made contin 
ing moro words than tho presago in tho printed eopy, of whieh the above is 
a tianglation, and which ia to bo found at page 22 of the Aanreehusdeih 
published by tho Hx-pofessor of Hindu Law in tha Caluutta Goyo ment 
Sansorit Coltoge. 


‘+ Sco Precedents, pp. 1—H ; seo also Partition, 





or meRiTAcn, &c. 1 


heritage in adjustment of a pre-existont right, but simply 
to take so much of the wealth as sho stands in need of. 
Leneo, such # mother alone as is destitute of wealth, and 
nota mother generally, is declared in another Smrifi or 
(book of) law to bo entitled to reccive a share. ‘ A mother, 
if'she be dowerless, shall, ina partition by sons, take an 
equal share.” —Smriti Chan. Chap, IV, CI. 11 & 12, 


The moaning is that, during partition by song, subsequent to Bx, 
the decease of the father, the mother will take an equal sharo, 
ouly where sho has no dower, 7. ¢,, her own sepmate property. 
The word ‘mothor’ includes a step-mother, it being said by 
Visunu, “mothers receive allotmonts according to the shares of 
sous.” By the qualifying terms ‘“f she bo dowerless,’ mado use of 
in the toxt, (para. 12,*) it is inforrible that where a mother, by 
means of her own separate property, is able to maintain horself 
and porform such religions duties (requiring for their accumplish- 
ment the uso of woalth) as are obsorvable by her, sho can tuko 
no share out of her husband’s property. Tf the separate property 
of a mothor be insuflicient for tho above purposes, thon sho, uot- 
withstanding her possession of such proporty, is to tako a share, 
which, howovor, is not to bo equal to thet of » son, but less than 
that, aud proportionate to hor wauts. Accordingly, where tho es- 
tute forming the subject of partition is largo, tho mother, though 
dostitulo of separate property, is nol to take an eqnal share, but 
such an inforior share nasmay bo sufliciont to moet her own 
wants. ‘Tho condition imposed by tho oxprossion—‘If sho bo 
dowerloss’—shows that tho taking of a sharo by the mother is 
on account of her necessity, and not by right of inhoritance, as 
ig tho case with brothers. By a mothor taking, not a fixed share 
but only so much as she stands in need of, tho word ‘equal’ used 
in tho toxt, (para, 12,“) is not rendered useless ; for, the word 
sorves to dobar hor, whore tho partiblo estato is small, from 
claiming more than the share of a son, on the score of its being 
neoded by hor, Zoid, Cl, 13—17, 


As to what is said by Vistinu (para. 7,+) that daughters 
too are entitled to allotments according to the shares of 
sons, there also it must be understood that this is not by 
right of inheritance, as in the case of brothers, but simply 
for tho purpose of delraying the expenses of their marriages, 
The reasons are,—Istly, Becauso they possess no right of 
inheritance in respect of a property, which, though they 





* Of tho Smriti-chandrihd. [ O£ the Sivriti-chandrikd. 
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have acquired an interost inal by birth, has not becomo 
thoir independent property, (notwithstanding the demise of 
the fathor) fiom its being partible not among them, (but 
among the song only.)—2udly, Beoruse the adjective Cun- 
married is used in the text of Visanu (prea, 7,") before the 
word ‘ daughter’—Zbid. Cl. 18, 


9. But, whero on the extinction of an owner's 
tight, a woman, by right os an heiress, takes his 
wealth, chad is certainly ‘heritage (déya),’ Dboeause 
that is not given hor as muintenance, but taken by 
her as inheritance. 


That is declared by the author of the Vir-midrodoya 
in the interpretation of this text of NArApa—* Where 
a division of paternal estata is instituted by sons, tat be- 
comes 2 topic of litigation called by the wiso yertition of 
heritage.” Paternal,’ ‘hy sons,’ both these expressions in. 
dicate relation in genoral, since that is determined in respect 
of a widow aud others also concorning the woalth of a hus- 
band and the rest.— Vé. Ai. (Sans,) p. 159. 


10. Heritage is of two sorts: unobstructed 
[ a-prati-bandha(d)|, amd liable to obstruction 
[ sa-prati-bandha(e) |.}-—dtil. Chap. 1, Seet. i, § 3. 


(i) Tho wealth of tho fathor or of the paternal grand. 
father, heeomes tho property of his sons oe of his grindsons 
in right of Choir being his sons or giatdsond; and (Acs is an 
inhoritance nol liable to obstruction. bic, 


{c) But property devolves on paternal uncles, brothors 
and the rest, upon the denise of the owner, if there he no 
malo issue; and thus the acti existoueo of a sou au tho 
suivival of the ownor aro impediments to the succession ; 
and on their ceasing, the properly dovolves {on tho snecos- 
sor) in right of his being unclo or brothor (as the eso may 
he). Jhis is an inheritance suyjoct to obstruction. The 
samo holls good in respect of their sons and othor de- 
scendants,~—Lbid. 


® QE tho Smo jti-chand ha, + Vide Vrocedunts, py, 6 & 112, 
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(d.e.) Nita-Kanvita’s description of the above is more 
porspictious :— This heritage is of two kinds, obstrnet- 
ed, and unobstructed: whon the life of the owner of the 
properly or that of his sons, or other oe ), is interposod, 
that (proporty ) is termed obstructed (heritago ); for in- 
stance, the wealth of uneles and the like. But where ownor- 
ship acorucs to sons, or obhor (next heirs), solely from 
affinity to the owner, without reference to othor means of 
acquiring property, (tho heritage ) is then unobstructed, as 
the wealth of a fathor—Vyav. Mayz. Chap. IV, See. ii,§ 2. 


(d.¢.) Murra Misra is still more perspicuous. He says, 
“This heritage is of two kinds: ‘unobstructed (a-prati- 
bandha,) and obstructed ( sa-prati-bondha). The (herit- 
able) right of a son and the rest in the wealth of a father 
and the rest being ercated by relation as son and so forth, 
that, notwithstanding tho existence of the owner, is their 
unobstructed heritage, their right having been generated by 
birth, and tho same not being obstructed by the existence of 
the owner, But as to the wealth of a separated and un-ro- 
united son dying without a son, which becomes the heritago 
of his father, brother aud tho rest, that is obstructed (leri- 
tago), because there the existence of the owner was tho ob- 
struction to (their) right being accrucd.*—-V~, Ai. ( Sans.) 
page 160. 


11, Whore a division of tho paternal (/) estate 
is instituled by sons (9), chat becomes a topic of 
litigation culled by the wiso ‘ partition of heritage.’ — 


N&nava.t 


(f) ‘Patornal’ horo implios any relation, which is a causo of 
proporty.-dfte, Zn. Chap. I, Suet, i, § 5. 





“ Thus tho horitablo protonsion of tho son of a Mindt boing immodiato 
is“ (eprati-bandha)—a heutage not liable to obstrustion,” anayoung with us, 
to tho heir apparent, whose aight, if ho outlive his ancestor, is indofeasiblo; 
whilo that of icmotor heirs, as of brothors, unelos, and others, ia distinguish- 
ad, a4 boing likblo to obatruation, (sa-prati-bandha,) by tho intervening birth 
of nearot ones, so that thoir title is not appaont, but prosumptive only.—- 
Stra, WT, L, (2nd Wd.) Vol. I, p. 181, 


ve Mi ie i,§ 6 ;—Vyav, May, Chap, LV, Sect. iii, § 1;—- 
» MS, (Sans.), p, 521. 


Turthor Ix. 
planation, 


vf 


Ditto, 


Ditya-bhdga 
dofined, 


ty 
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*Tather and son’ jndicate any rolation, sinoo it is applionblo 
also to tho proporty inhorited by 2 widow and others from their 
husband and tho vost. V2. A/7, p, 169, 

(g) ho word ‘sons’ includes (by Bynoedocho) grandsons, 
and the rost.~ Vyav. Aayi. Chap. TV, Sook. tii, § 1, 


SECTION Ii. 
Ter reannt Rent? AND TIME CAUSE TLERBOF. 


It has been shown, that property ( propriotary right ) is a 
matter of popular recognition ; and tho (heritable ) right of 
sons and tho rest, by birth, is most familiar to tho world, as 
cannot be denied.— agit. In. Chap. I, Sect, i, § 23. 


This maxim, that the grandfathor’s own acquisition should 
not bo given away whilo a son or grandson is living, indicates 
a proprietary interest by birth.—Lbid., § 24, 'Therofore,— 


12. Itis a sottled point that property (7. ¢,, 
heritable right) in tho paternal or ancestral ostato 
is by birth (@).*—~Mit, In. Chap. I, Sect. i, § 27, 


Annotations. 


12. Tn fret, property is tomporal, -tho reecived practico in tho 
world is, that the ownership ov right of a son and tho reat in Uo 
woalth of a fathor and tho vest is goueraled immediately upon tho 
birth of the formor.— V4, AZ. ( Sans.) p 103. 

Thal an indefensible inchonto right is rented by birth, seonm to he 
universally admitted, though much argumentative diseussion hay 
been used to establish that ¢hie atone ia not aniticionl to eoate 
proprictary right—Maen, I, T. Vol. J, p. 2. 

Theo inchoate right, that has beon alluded to, renders tha sone, a4 
has Leen seen, in some sort, co-propriotors with tho father of tho 
{amily proporty, to the oxtont of giving them, under parlieniar cir. 
cumstances, claims upon it in his life, which consivteutly with the 


* Boo Vyavasthds, 28, 29 and tho anthorilies &o, rolative thorelo, geo also 
Precedents, pp 6—16 and 42, 
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GouraMa. oxplains in the following passage the origin of Authority, 


the son’s title to the paternal estale~' ‘ho venerable 
teachors direct that ownoyship to wealth is acquired by birth 
alone.” (¢)—Smri. Chan. Chap, I, Cl. 27. 


(a) “ By birth alono.” By the very formation of the footus 
in the mother’s womb.—Jbid, 


According to DuAresnwara-ActAnya,—The ownership of 
sons and the rest, in the wealth of the father is not gencrated 
proviously during his life, but is produced by partition. 
And the author of Smit says the same. But it is not 
go; for, from the plain senso of this text: “ Zvew by birth, 
ownership in wealth is obtained,”* and from other similar 
ones, it is evident, that, ownership in the father’s wealth, 
depending on the filial relation, is generated oven by the 
production of a son—Vyav. Maytt. Chap. IV, See. i, § 8. 





Annotations. 


spiritand intention of the lav, it is notin his power altogether to bar, 
Vesting in them, however, by birth, they attach more upon that part 
of it which has been inherited by him, than upon what he may 
havo himself acquired ; tho title to property descended from anceators 
‘being considered to be in him and them, so fur the same, that, upon 
partition by him taking place, the Inw regulates tho distribution ; 
whereas, with regard to the rest of what he possesses, it leaves it 
nore at his diseretion—Stra, IL. L, Vol. I, (Quilt Kd.) pp. 177, (78. 


* This text is to be found also in tha Mildhahard (Chap. I, Soc, i, § 27), 
whoro its Joarned Translator (Mr, Colebrooke) seams to havo inadverlontly 
omitted tho translation of tho Sanserit word “eve (even, alone, ov only ).” 
The same is, however, rendered by tho Translators of tha Pyavahdra-mayit- 
Khe and Smviti-chands ha. Yut tho former hag tunslated ib by Seven,’ aud 
tho latter by ‘atone,’ Mi. Colelnooke, moreover, says that the above text ix 
not to be found in Gowrama’s Institutes, Noverthetess, 11 ix to be found nob 
only in the Mtdkshard, but also in the Pyavaharamayahha, Sno iti-chandvikd, 
Déywbluiga, Vedda-bhanga nan, ard ramy athe books of authority. ho 
hast ia translated by Mr. Colebrooke huniell, and there tho ward “cre” is 
vondored by fonty.’ (Seo Coleb, Dig. Vol, 1], Lon, Md. p. 608.) ‘Tho reader 
will bo surprised to Jenin that tho printed Inatitutes of the sagos do not eon- 
tain several of their texts which aro to be found in the Digests and other 
works of undenindlo authority, 
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18. From the foregoing texts, viz., “proporty (that is 
hevitable right) in the pateroal or ancestral wealth is by 
birth,? and “ownership of wealth is acquired by birth 
alone,’* it follows that a son and miandson, whose heritable 
right accrues by birth, have no hentable rieht in, o1 claim 
to, such property as was paternal or ancestral, but has been 
disposed of before his birth.+ 


14. By ‘dirth’t is hore to be understood also 
the foetal existence of a son or son’s son, though 
his coming out of the mother’s womb must he 
awaited.§ 


Because, if the issuo be a malo and alive, it would at 
once succeed, if a daughter, sha may or may nob succeed 
(as the case may be), whilst a still-born child would not in 
any caso affect the succession to the inhortlance. 


Vasiusnrita :—A share of the heritage with tha brothors 
shall bo allotted to those widows (é) who havo no offspring, 
but are supposed pregnant, lo be helt by theny until thoy 
(severally) bear sons.—Coleb. Dig, Vol. LIL, (Lon, lid.) p, 86, 


Annotations, 


14, [bis not necessiny that the heir should bo aetually born 5 ih is 
sufivion) that he was begotion and alleswardys born with vilalily 
when born with vitality, if is of no moment how roo alter the child 
may expho; tho right of inhoitaver is required, and the inher 
tance devolves on thd heiis of tho chikl--2/b, da, Sect. BL 

14, Ifa widow of n deceased co-heir happen Lo bo pregnant at tha 
time of his death, ov be supposed to be xa, either partition alould 
wait, or d share should be sot aside, bo abide Ute contingency of hor 
having an aftor-born son; failing which, ib reverts, and is diateilnt- 
able aubjest to the maintenaneo of Lhe widow.— Saw TH. l. Vol 1, 
(2nd Ea.) page 207. 


* Seo ant, pp. 14, 15. 1 Sev Procodonta, pp. 6, 18, 49, 72. 
1 In page 14. 


This (i.e. bith) is two-fold, It might be referid to tho poiod of cope 
coption, or to actual poduction—Bel. 8D, A, Rep. Vol. 'V, py di Note. 


§ Seo Precodents pp. 15, 10, and Vyavasthd Darpang, (aust Mab) pp, 6-9, 
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(2) Widows here signify wives of docoasod brothors, If Explanation. 
they be supposed likely to bear sons, sharos must bo also 
allotted to thom : consequently, the meaning is that shaes 
are only allotted to tho widows Jor the bekoof of their sons 
(to be born ).—Colob, Dig, Vol, ILL, ( Lon. Hd.) Page 86. 


At tho timo of partition a share must be reserved for  Uxplanation 
the sons of the widowed wives of tho brothers, who are std Authority 
pregnant by their husbands, until the delivery of children ; ‘ 
and if no malo issue be produced, the above-mentioned 
shares should he taken by them, that is, by the living bro- 
thers; such is the meaning.*+— Vi. Chi, p. 292. 


Although the child in the womb does not inherit, yet it Remarks, 

suspends (for a time ) the succession to the property to which 
it would succeed, (if born a male and alive;) for, were it 
held otherwise, (that is, if any inheritance or property wore 
vosted in the child in utero immediately after the extinction 
of the owner's right, ) then, on its dying in utero, or abor- 
tion taking place, its own heir would inherit and uot tho 
heir of the owner, but this is inconsistent with the law and 
contrary to usage.t 


15. Tho property which a child in the womb is to Myanaatd, 
inherit on its being born a male and alive, should, however, 
bo dopositod with his noxt frionds ( bandhus and mitras ) 
for safo custody until he attain majority} 


Karydvana:—Let them deposit, froe from dishtisoment, Authonty. 
with bandhus and nvitvas tho property of such as have not 
attained maturity, ag well as of those who are absent. Like- 
wiso Lho property of minors should be preserved until they 





* fho rule will, however, be complied with if the child ig fitally in 
boing, that is to eay, conceved and in tho mother's womb On this stand 
the undoubted rights af a posthumous gon, whieh are acinitted hy all the 
schools aud all the commontalais, By “ posthumous” a son is meant as con 
coived at the dato of tho aucostor’s death, in contracistinction to ona uot 50 
concoived,-—2 Not L, C. p, 422. 

| A chitd in the womb takes no ostate, In ceases where, when the suecession 
opous out, a female member of the family hay concuved, the juherttanco 10. 
mains in wboyanes until the result of tho coneoption can be anecrtaiued, {ft 
tho child be still-born, tha eatato gocs not to its hoir, but to the hen of tho 
Jast owner. Part of tho docision in the ease of Musst, Gowre Choudiain y. 
Chunmun Chowdiy.—Suth, for 1864, e. r. p. 340, 


4 Sco Partition, and the Chupter on Minority and Guardianship, 
a 
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attain thoir full ago.—Vir, ATi. (Suns.) p, 182. Vide Dé. 
Bhé, (Coleb,) Chap. TI, Sect. i, § 17. 


16. Thoterm “ birth,’’* comprehonds algo the 
adoption of a son.t 

Because, by adoption, the adopted is born avain in the 
fanily of the adopter, and is thereby vested with heritable 
right in the estate of his adoptive father and grandfather ; 
aud from tho moment of his adoption he (with his adoptive 
father) becomes the co-owner of auch estate just ay a 
legitimately begotton son is by, and from, his birth, 


17. The expression “ property in the paternal 
and ancestral estate is by birth’* is taken and. 
held to imply that tho great-grandson, whose father 
and grandiather are dead, has also, by birth, a right. 
in, and 10, tho estate of his great-grandfather. | 





Annotations, 


16, Aun adopted son isa substitute fora son of tho body, where 
none such exists, and is entitled to the same right and privilegos. 
dleon, UL. Vol. T, p. 18. 

When he who has procrentod ev son gives him to another, and 
that child is bore again hy tho rites of initiation, then his relation 
to the giver ceases, and rotation to the adopter commences Colel, 
Dig. Bk. V. Chap. LV, », 183, 

Yho theory of an adoption is a completo change of paternity ; the 
gon {nlopted) is to bo conaiderod as ono actually begotlon by the 
adoptive father, and he is so in all respects savo an incapacity to 
contiact mariiages in Uno fandily from whieh he wies taken, - Mad, 
3. OR. Vol. f, p. 420. 

17. Tho right of representation is atio admitted, ay fav ay tho 
great-grandson ; and the grandson and great-grandson, tho father of 


7 * In Vyanasthd 12, 
+ Sea Procodants pp, L6—~b9 5 avo alan Adoption, 

y Only the sons of ndvcoased, ineluding tho adopted son, ore ecrteda ta 
succedd, aud their succession, thorofore, ia called mnolutiucted (epratibuns 
dha), tho ‘issue’ including sons grandsons (son's Kone), and groategraud 
sons (through grandsong.)—Norton’s Leading Giacs, Cart bi, p. 406, 


Sea post, pp. 34, 47, also Chap. 1, and Sections $- Vf of Chap, Uf, Book UH, 
also Partition, aud Procodonty, pp. 112, 219, 222, 223, 477, 478, &e. 


' 


OY UERITABLE RIGIut, &o. 19 


i Sao oo ab Veith? 
iy 


Because, the term ancestral relates to the proporty of Reason, 

the ancestors in the second and third degrees as well as 
in tho first degree, aud the term pué-tra, or son, signifios 
also a grandson aud great-grandson (in the malo line); and 
because the great-grandson represents his decoased father 
aud grandfather, and has, by birth, a right in what chey 
had a right, as well as in what they died possessed of, vested 
with, or entitled to.* 


The word son, here used, is inclusive algo of the son’s son Authority, 
and grandson in the male lino.—Da, Aftin. Sect. i, § 13. 


The term ‘son (put-tra), here uscd, is inclusive of the Authority, 
grandson and great-grandson (iu the male line); for these 
equally present oblations of food, and preserve tho line,— 
Da, Chan, Sect. I, § 6. 


18. Of those, however, who havo no right by Pyavashe. 
birth, the cause of heritable right is the same as 


Annotations, 


the one and the father and grandfather of the other being dead, will 
talee equal shares with their uncle and giand-upele respeelively, Tn- 
deed tho term ‘pué-éra,’ or son, has beon hold to signify, in strict 
acceptation, (also) fa grandson and gicat-grandson’—dfcen, U, 
In Vol. I, pp. 17 and 18, 


A son dying in tho life-timo of tho father leaving sons, repro- 
sentation takes place, proceeding as far as grent-grandsous ; upon 
tho ground of theiv conferring, by performance of fanoial obsequies, 
equal benefit on the ancestor ; the sey (ns observed by Sir William 
Jones) to the whole Indian Law of Inheritance —Sera LL, 
Vol, 1, (1% EL) page 116. 

The collective torm zssue comprehending not only as many song 
ag aman may chance to leave behind him, bub sons’ sons also, and 
the sons of the latter, or great-grandaons.—/bid, Qud Md, p. 121. 





* Seo Pyavasihé No. 28 and the Authovitios fo, relative Uheralo; seo 
alao Precedents pp. 112, 219, 477 &e. 
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that of (their) taking the heritage, namely, their 
survival at the time of the owner’s death.* 


Authaity, , Survival at the moment of the owner’s death is tho only 
citcumstanco recoxnized by Jaw as creating right to inhorit 
the property (of a deceased owner ).} ‘Therefore, whorevor 
the propeity of ono dying without issue (male in tho 
inale line ) devolves on another by reason of tho domiso of 
tho proprictor,} there that (4 ¢ survival) alono is considored 
as conferring a right on the inheritor to inhorit (tho 
proporty of the deccased),—Smrt. Chan. Chap. IX, Seet, iii, 
Clause 5, 


Authnity. 19. Ifere, by tho tern “death,’§ physical death 
alone is not meant: it alludes also to a person’s 





: Annotations. 


19, ‘hero are two occasions, upon either of which, whotaver the 
Tinddé law prevails, dominion may bo tansforred from tho father in 
his life, without hisconsont, whether the properly claimed hy tho 
sons lo be divided bo ancestiat or acquired: ‘hese ara voluntary 
devotion, hy wluch a father is conmdered av having renounced it, 
and degradahon from enite, by which ib ia torfouedts—Sttas We le 
Vol. A, (nel Md) py. 18d, 

Not only upon his demise, but upon his vontneiation of worldly 
coneerus with a view to ending hia days in devotion, ov, aller 


* Vido Procudonts py. 19-22, 81, 41, 107, 140, atso Blin TT. Te, 1, (2nd 
Ed.) p. 116. 

4 Tho Ienned Translator of tha Smriti-rhand id instoad of Ca deceawd 
owner, hat, in the above clause, std the words Cdcecaset wonsar'; aod 
the do180n fpr bis so doing appown to be, trt in tie claire pumtahoso its 
womnn'’s proporty is traaled of, bub the tollowmny Ulauna (ie Chu by 
incheating only an intoreneo duuyn from Uke preceding cannot but bo a yamer ul 
one 5 and, that 1614 actually so, id mianifent from tho Sinakiil words, dacene 
awaminag (of the owner of property ) bemg need in the tnanendine pands, and, 
ior expecially, from the following ot convhuling aomtence Car Cl 6); ae de 

q expressly tmontioned by the ‘Chanslator Iinmolt in tho followings note, ab 
page 21 of hin Lanslation, 

4. “This refers to a proprictoy, male or fomalo.’—Note hy the Chamalator 
of tho Snriti-chandrika, 

$ In Myavasthd 18, 


deine cha: EUR thal ae a 
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excommunication or degradation for sin, entrance 

into another order (by quitting that of a housc- 
holder ), being missing for a period beyond that 
which is prescribed by law, and resignation of tho ‘ 
wordly concerns or voluntary abandonment.(2)* 


Becanso each and every ono of theso, except tho last, is Reason. 
held to be a civil dcath, and all of them cause extinction of 
right equally with the physical or natural death,’ 
ee { 


F Annotations, 
such an absence from his family aa may justify the inference that, if 
not in fact dead, he has abdicated his temporal rights, the latter, wr 
2.0, inheritance, in effect, by anticipation, as it were, attaches; as it 
does on his degradation for crime, unexpiated —Stra. H. L. Vol. 1, 
(2nd Ed.) p. 122. 

19. Another undoubted one, 80 far as it still subsists, is, what we 
should call his entry ito religion , that is, his assumption of the 
one or other, of two religions o1deis, by which a Iindé is accounted 
(as were monks, with us, before the Reformation) dead in law ; the 
consequence also being the same, thal his heirs take his estate. 
They constitute the third and fourth stages, in the progressive ad- 
vancemont of the ITindd, from birth to deaths tho fist being that 
of a studants tha accond, that of a married man, ov house-holder. 
In entering upon tho third, (the first of the two in qnestion,) viz, Vhat 
of hormit vdna-prastha,) for which the appointed ago is fifly, he may 
repair to tho lonely wood, accompanied by his wife, if (says Manu ) 
sho choose to attend him, And as, therefore, in such event, a prospect 
of future issue may atill exist, pritition will be prematine, whilo it 
continues to do so, so far atleast as regarda property inherited, 
according to the authorities that have been aheady referred to. 
Tho next is that of Auchoret, ( Sanydsi, ov yitd,) when thero 
remains nothing to prevent it from immediately taking place.—Séa, 
UU. L. Vol. I, (nd Hd.) pp. 185 & 186. 

The share of ono who has entered into the fourth order, or 
become otherwise disqualified, on xo-partition, veats in his ropro« 
aentatives.—Zbid. p, 235. + 








* S00 Prccodents pp. 22—30, 90—10, 207 and 300; n00 algo Hxchwion 
from Inheritance. 
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Explanation ¢ a 
and Authority through his death, or secession from the house-hold order, 


Authority. 


22, VYAVASTIIA-OMANDRIKA 


(b) After withdrawing his affection (from things of this 
world,) if heabdicalo his estato in this form “led this be no 
longer mine,thon indeod proporty is divested by abdication; 
and afterwards, even though temporal inclinations revive, the 
properly is not renewed, ‘Tho resignation can ouly be known 
from the declaration of the party.—Coleb, Dig. Vol. TI, 
(Lon Ed.) pp. 525. 


Ifsons, outcasts excepted, ontitled to inheril the father’s 
estate, bo equal in the possession or destitution of learning 
or the like, they shall all have equal shares.—Snurt. Chan, 
Chap. II, Cl. 2. 


A. father, entitled to ( exorcise) independence or dominion 
being alive, his will is the cause of partition, but when he is 
no longer entitled to it, by (reason of) being degraded, w 
wandering devotee orthe like, tho will of (his) son is tho 
cause of partition—V% Mit, ( Sans.) p. 171, 


“Should the cldest or youngost of several brothors be 
deprived of his allotment at tho distribution, or should any 
one of them dic, his share shall not be lost: but his uterino 
lnothers and sisters, and such brothers as were unitod after 
asopnration, shall assemble together and divido his share 
equally.’—Manu, cited in Ali, 2. Chap, LL, Scat, ix, § 12. 


Among ro-wniled brothers, if tho eldest, the youngost or 
able termination of the word denotes any easy,) that is, ab 
tho timo of making a partition, ose ov forfeié his share by 
his entrance into another order (that of x hermit or ascotic) 
or by the guilt of sacrilege, or any other disquatification, 
&e.—Mit. In. Chap. I, Sect, ix, § 13, 

Tfany of tho rounited parconors cannot recoivo n sharo, 
&e-~—Vi, Chi, p. 802. 


Those who have assumed another order (¢), aro oxeluded 
from participation. —Vasiiswia, ciled in Coleb, Dig, Vol. 
TH, (Lon. Hd.) p. 827, 


(vc) Another order than that of a house-holder, — bid, 


4 
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There are four orders ; thus Vémana purdna:—“ Four orders 
ave prescribed for Aréimanas: (vis, tho ordor of) the married 
man keeping honso (grihé or grihastha), tha studont of tho veda 
(brahmachdt,) tho hermit ( vdna-prastha,) and tho anchoret 
(bhikshu, sanydsi ov yati.) To Kehatriyas also avo ordained 
(the first) throo ordors; and two (é. ¢ tho ordors of) the bra- 
hmachirt and griht for Voishyas. The only order to bo ontored 
by tho Sheidraa is that of grihé or grihastha,”—Soo Str. I, L, 
Vol, I, (2nd Ed.) pago 84, 


20. Out-casts or men degraded for sin, and persons 
assuming an order or condition of life other than that of a 
house-holder, are not, however, considered dead, as to the 
property acquired by them after their degradation or as- 
sumption of another order.* 


Tn fixing the date of a missing person’s death, the holy 
sages, (tzshis) aud compilers are not of ono opinion, as is 
manifest from the subjoined texts cited in tho Virnaya- 
sindhu :— 


Vrippna Manu :—* 8o if the time of twelve years of a 
person’s absence has gone by, thoy shall cause his death- 
rites to bo solomuised at the commencement of the 
thirteenth year.” 


Varreaspati:—“If no tidings bo had of a porson for 
twelve years, sch person shall be treated as one dead by 
tho burning of his effigy made of Kusha grass.” 








Annotations, 

19, Where a share is not desiied by a son, ib may bo effectually 
walved by his acceptance of a trfflo in satisfaction, upon the prin- 
ciple of guisque potest renunciare jurt pro se introducto; his heise 
boing bound by his consent, But, without renunciation, it may be 
still claimed.—J6id. p. 195. 

20. In cither case, whether of tho out-cast, or the devotee, parli- 
tion attaches culy upon property possessed by him at the time, not 
upon what may stbsequently devolve, or be acquived,—Stra. UL. 
Vol. T, (2nd Ed.) p. 187, 





* Seo Precedonts p, 40; Sco also Hxelusion from Inheritance, 
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Vyavasth§, 








Vyuvaathd, 
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Bhebishyo-Purdna :-— Ue any one’s father bo abgont, and 
neither a letbor nor any news of him bo recoived, then at 
the end of fifteon years his effigy shall bo formed and burnt 
in the manner prescribed by tho law: from that dato all 
hig obseqnios shall bo performed.” 


It is said in tho Aadund-ralne thal (tho rulo of ) wait 
ing for twelvo ycars applics to all missing poisons, except 
toa father, 


In tho Grihya-kdrikd, howover, it is laid down as 
follows :—“ It is said that the obsequies of a missing person 
in the first period of life, should be performed after tho 
lapse of twenty yoars, of one of middlo ayo after fifteen 
years, and of a person in tho last poriod of life (above 75 
yoars) after 12 years (from the day of his or hor dis- 
appearance,)”* 


OF tho above doctrinos, that which is laid down in tho Gri- 
hya-kdrikd is consistent with reason and thoretoro preferable 
in practice according to the ordinances of YAINYAVALKYA 
and Vrinasratt, which are as follow +—~"Tf two texts diffor, 
reason (or that which it best supports ) musé in preetico pre+ 
vail.” “A decision must not be mado solely by having 
recowrso to the letter of the written eedes; since, if no 
decision were mado accoding to the reason of the Jaw, | 
there might be a failure of justice § 


So, according to tho toxt of Grihya-Adrikd citod (as 
above) from tho Nirnaya-sindhat,-- 


21. Tho death-rilos of the missing person, who 
is in the first period of lilo, aro to be performed 


Annotations, 


21. ‘Tho law has assigned various poriods of absonee, inferring, 
tho conclusion, aecowling to the ago of the porson in queston at the 





* Cited in the Mirnayasindhu, 
+ Yaaryavaeva. Son Colebiooko’s Digest, (Lon. Ul) Vol. TUL, p. 605, 


T Or according to immomorial usage; for, the word UA admils both 
sonsex.—Jbid. Vol, 1, p. 128; Notot 


§ Vriuasvatt, Seo Jbidem, and Maou. WL, Vol. 1, p. 102 
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after twenty years; of ono in the middle age, aflor 
fifteon years; and of one in tho latter poriod of 
life, aftor twelve years, from tho day of bis do- 
parturo, and thon, their heirs become entitled to in- 
herit from them,* 


‘The case of a missing father is, however, an exception to 
the above rule, It is laid down by JATUKARNA, quoted 
in the Nivnoydmrita, and in the Bhavishya Purdne and 
Madanu-raina cited in the Nirnaya-sindhu, (as aboye 
quoted, ) that— 


22. Tho time for the re-appearance of a missing 
father is fifteen years, at the expiration of which 
his exequial rites must be performed by his sou.* 








Annotations, 


time of his doparture, tho lowost boing twolve yonrs ; at tho oxpira- 
tion of which, without intelligonco of him haying beon received, the 
heir is ontitled 40 assume the succession keoping cortain fasts, thon 
Imrning an imago of his ancestor mado of £usc, and finally perform- 
ing for him, ih the preseribod form, his funoval viles.x—Stra, WL 
Vol, I, (Qud Ed.,) pago 131, 

Siv W. Maonaghton says—“ The fact of the ancestor being miss 
ing for a poriod oxcecding twolvo years, constitutes a logal title to 
suacossion on the part of the heirs.’ ‘Chis doctrine was recognized 
in n caso decided by the Sudder Dowanny Adawlut, on the 25th of 
April 1820 : Roports Vol, iii, p. 28, wherein it was dotormined that 
twolyo yours should bo allowed for the re appearance of a missing 
porson, after which his death will bo prosumed ;} bub some authori- 
ties maintain, that the poriod varies with reference to tho ago of the 
missing person.” Soo Noto to Cayo 7, Vol. ii, p. 94—duen, OL L, 
Vol, I, p. 2 


* Vide Piecodonts pp. 28—-80, 87~ 39, and 43, 


+ Phia betag a Bengal onso, the principle inoulevted therein should be tekeu 
to be according to tho Lindt Inv as ouriont in the Bougal school. 


4. Thia note is to ho found in page 89 of the Precodents, @, ¥, 
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Vyavasthe. 


Vyavarthd, 


Authority. 


Authority, 
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93. But if a missing person on his rotum aftor 
the lapso of tho period allowed for his re-appearanca 
has performed tho oxpintory ponance prescribed by 
tho Shdsfra, thon ho isnot treated as dead, but 
restored to the rights of the living.* 


Thus the funeral obsequics having been performed by 
mistake, should the man, (so) dead, ever return, (then) let 
him perform the rite or sacrifice (called) ‘ @yushmatt) and 
resume (the performance of sacrifice on) firo— Chhdndogyu- 
parishishta. 


The person, whose funeral obsequics havo been per- 
formed upon his death being heaid of, should perform 
expiation (¢) according to the Shdstra, and resumo the 
(performance of sacrifice on) fire.” “If ho (tho missing 
erson ) return alive, let (his kin ) immorse him in a vessel 
full of clarified butter, (then ) taking him up, let them causo 
him to be bathed, and his iniliatory ceremonies, &0., to 
bo performed. Iuet his religious rites, which take twolvo 
days or three nights to be completed, bo porformod : (next) 
Jot him perform ablutions and ve-marry his wife, or another 
(girl) in her default, Laving conscerated tho sacrificial 
fire, as ordained, Iet’him petform tho Vrétyashtome sacri- 
fico or iito, And repaiting to mountains, or hills, (hare lot 
him perform the dyushmalé yaya by olforing a beast to Ln- 
drat and dgni;| and afterwards let him perform also somo 
other sacrificos or rites as lo mny choose.”—Vriopna Manu 
cited in the Hemédri, Soo Bhavishya Purdna, and 
Nirnaya-sindhu, (Sans.) pp. 445 & 416, in which also the 
above texts are cited. 








* Thoro is a caso in Mast’s Notes (No. 86), in which tho Pandits doolarod 
that ‘ho who has absentod himself for tho poriod of twelve yous, and of 
whom no intolligonce has beon received during tut tine, muat bo consider oil 
ag catainly dead ; should ho oyen return aftor that tinie, ho had forfeited the 
rights of tho living.” ‘Thin boing a Bongal ease, the poriod of Lyelyo youa 
ust have boon deolued for the missing porson’s yo-nppomanes withoub any 
ioforence to his ago and rolation. But as to his forfeiting the rights of the 
living, it must havo beon declared in consideration of his not potorming tha 
expiato y penance, 


‘+ Ono of the Hind doitics, who prosides ovor tho atmosphoro and is 
regarded as the Sovereign of tho (subordinate) doities, ” 


4 By ‘Agni’ is horo meant the deity who in the rogont of firs. 
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(ce) Here by ‘expiation’ must be understood tho re-per- —_Interprote- 
formance of the initiatory ceremonies from Jdtu-harmet tion. 
to marriage —Lleméadri. 


24. As respects tho missing person who is not Vyausthd, 
an agnt-hotré,® if he return after his funeral obsoquics 
wero performed by mistake, he should perform 
. the Swastyayana ;+ but if he return after tho more 
receipt of the intelligence of his death, then he  . 
should perform the Charu-homa. 


But with respect to the (missing) person who is not an Authority. 
agni-hotré,* common swastyayana, the worship of Hariand 
80 forth, should be performed.—Chhdndogya-parishishta, 


But if the (missing) person is not an agni-hotré* he should Authoity. 
erform the Charu-homa upon the mere recoipt of the 
intelligenco of his death,—Ashwaldyana, 





As in the caso of co-parcenary, union, or re-union, sub- 
sisting, the same goods which appertain to one parcener 
belong to anothor likewise, so when the right of one ceases 
by his demise, those goods belong exclusively to the survi- 
vor, since he is not divested of his ownership, ‘They do not 
belong to such heir of his as has no right by birth, sinca 
his right could not accrue by reason of the decersed dying 
without a several right vested in him. In other words, as 
the deceased had his right in the whole property collec- 
tively and indiscriminately with lis surviving co-parcener, 
it ceased at the close of his existence, and as no several 
or individual right could be cieatod without a partition, ho 
left no such right in tho undivided property to devolve on, 
and vost in, that heir of his who had no right by birth, 
or whose heritable right is not an-obstructed.} ‘Therefore,— 


25. Upon tho death (natural or civil) of an Vyavaed. 
undivided or re-united co-parcencr (be he a son, 





* Agnihotri, composed of agni (fe) and hotit (sacrifice), signifies ono 
who maintaing sactifleial fle and performs sacrifices on it, 


+ Tho aversion of ovil by tho reoilation of Mantras, ‘The boncdiction of 
& Brdhwana ator prosontation of offerings. 


$ Seo ante, pp. 12 and 18, 


Authority. 


Authority, 
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brother, or the like) without a son* his widow and 
the rest, having no right by birth, have no heritable 
right in what the deceased had, It the sneviving 
pareener would own the whole joint estate by sur- 
vivorship.t 


Trom its being Iatd down that a widow becomes on- 
titled to suececd where the hushand dies divided, it is 
understood that where the husband dios wadduided, his 
father, brother, or the like, who lived in union with him, 
takes the property of the son-loss* man,—Sm7t. Chan. 
Chap. XI, Sect. i, Cl. 25. 


«“horefore, it is a sottled rule that a wedded wifo, 
being chaste, takes the whole estate of a man, who being 
separated from his co-heirs and not subsoquently re-united 
with them dics leaving no male issue.’ By this dictum 
of the Méléhshard it is implied or rather indicated that, the 
widow of an undivided or re-united parconer has no heri- 
table right in what her husband had, And sho having 





Annotations, 


26. Tt is porfoctly intelligible that upon the principle of suv 
vivorship tho right of the co-pareeners in an undivided estate should 
over-ride the widow's ight of succession whether Inved upon the 
spiritual doctrine or upon tho dockrine of survivorship, According 
to tho prineiplos of Uindt luy, there is ¢o-parconership hotwveon tho 
difforenL mombers of a united fumily, and survivorship following 
upon it, ‘hore is community ef intevost and unity of possession 
between all tho members of the fainily, aud upon the death of 
one of thom the others nay woll take hy survivorship tha in whieh 
thoy had during the deceased's life-time & common iniorest and 
common possession.—Part of the Privy Conneil judgmont in tho 
appeal of Kattama Nachoay » Rajah of Shiva-gunga.--- Vide Moore's 
Indian Appoals, Vol. IX, page 611. 





_ * The term ‘son or malo issue’ is inclusive alao of a grandson tual groat- 
grandson in tho malo lino, See ante, pp. 14, 17, 18, W, 88, £7 ant Provedonts 
pp: 68, 112, 219, 477, 478 and 405, 

‘+ See Precedouts, pp. 19~-22, 31~30, 41—48, 140 and 478-496, 


4 Afét. In, Chop, IT, Sect, i, § 89. ‘ 
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no such right, @ fortiors the othor heirs, who are inferior to 
her, have no right to inherit from the deceased. 


Apastampa:—Che father, having satisfied the oldest Authority. 
son with ono article, shall give equal shares to his le 
ing sons.”"—From the words “Ziving,” it is to bo understood 
that tho wife of a deceased son shall have no share of the 
heritage, but her son is entitled to a share; because a son 
is said to be the soul of the father, and there is a text by 
virtue of which a person is heir to his grandfather—V2. 
Chi. p. 232. 


26, The heritable right of the son* in the property of Pysvasthd, 
his undivided father who died a co-parcener and joint owner 
of the undivided estate has, however, been recognised by 
reason of his being consubstantial with his ancestor and 
representative of his person, and having, by birth, a right 
in the ancestral estate. 








Annotations, 


26. Aro-unitod parconor dying whilo tho ro-nnion continues, leav- 
ing no issuo, but a widow, according to the Mitéksharf, sho is entitled 
to maintonance only ; the deceased’s sharo vesting by sivivorship in 
his co-parccnors, it boing affirmed by Vachaspati Misra, that all texts 
anggosting hor succession, in proforonce to thom, rolato to the estate 
of a husbaud who has made a partition with his brothers —Stre, 
IL, L. Vol. I, (2nd Ed, ) page 234, . . 

25, 26. ‘Tho preforablo right of the surviving parcenors may be de- 
duced by inforenco that “the samo goods, which appertain to one 
brothor, bolong to anothor likowiso,” and that “when tho right of 
ono coasos by his domiso, those goods exclusively belong to the 
survivor, sinco his ownorship is not divested.” But according to 
hoth schools of Tindt lu, the right of survivorship is not absolute, 
and the undivided sharo, according to both, descends to his sons,— 
Part of the decision in Véira-swéent Grdmini v, Ayyd-swadmt Grémint 
Mad, J. C. R. Vol. I, p. 475. 





* ‘Tho term son is inclusivo also of a grandson and great-grandgon in the 
malo lino, See ante, pp. 14, 17, 18, 19, 83, and 47, and Precedents pp, 68, 
112, 219, 477, 478 and 495. 

t Seo ante pp. 12—16, and Succossion of sons, ginndaons and great-grand- 
sons in the mals live. 





Authority. 


Authority. 


Authority. 


Authority, 


Vyavasthd, 
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I. Veda +—Ilig-solf is truly born a son.—Sce Da. Mim, 
Chap. IV, § 13. 


IL Bhérata :—“ To (tho son ) is (as it wore ) that very 
person, by whom produced.—Seo Ibid, 


TI. Mayv:—'lho husband, after conception by hia 
wife, becomes himself an embryo, and ig born & second time 
hore below, for which reason the wifo is called ‘ jayd,’ since 
by her he is born (jayate) again.—Chap, IX, a 5. 


TV. Sancwa and Taxnrra:—Let a priest take tho 
hand of a woman equal in class ; tho bodies of his ancestors 
are born again of her. Let him figuratively address hia 
own soul in tho person of his son:—“ Sprung from (my ) 
sevoral limbs, especially from the breast, thou, my soul, art 
called ‘son’: mayest thou live for a hundred years! Hor 
the benefits conferred on pavents, thou, my soul, art called 
“gon ; because thou deliverest (éréyase) from the hell called 
‘put; therefore, thou art named ‘put-tre (hell-dolivorer.)’ ” 
A father is exonerated in his life-time from the dobt of his 
own ancestors, upon beholding the countenanco of a living 
gon: he becomes entitled to heaven by tho birth of his-son, 
upon whom his own debt devolves.—diutudkara, Soo Coleb. 
Dig, Vol, LI, (Lon. Ed.,) p. 167. But, 


27. If an undivided proprietor loft, ab his death, any 
property separately acqnived by him, or vested in him, his 
widow or any other heir (as tho caso may be ) ix untitled to 


Annotations, 


‘5-27. On tho death of a Windé prreonor, tho suecossion to his 
rights, with tho excoption of properly separately acquired hy hin, 
yosts in tho othor remaining niombors,--his sony, if lo Jouve any, 
representing him es to his undivided rights, while tho fomaues of 
his family continuo to depend on tho aggregate fund, and mider the 
goneral protection, till & partion bitken ple, whieh may nover 


happon,—Zbid, pr 120. - 
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inherit such property, the same not forming part of tho 
joint estate,* 


Annotations, 


27. Ina united Hindt family whore there is ancestral ‘proporty, 
and one of the members of the family acquires separate cstate ; on 
the death of that momber such separately acquired estate does not 
fall into tho common stock, but descends to the malo issue, if any, 
of the acquirer, or in default, to his daughters, who, while they take 
their father’s share in tho ancestral property, subject to all the rights 
of co-parconers, inherit the self-acquired estate free from such 
vights.—Part of the Privy Council’s Judgment in Kattama Nachear.. 
Vide Moore’s Indian Appeals, Vol. 1X, p. 639. 





* Seo Precodonts, pp, 244—261, aud aleo the Precedents in Daughter's 
succession, : 


Vyavaatha, 


Authority. 
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CHAPTER IT, 


ON (IE KFFECTS OF CO-PAROENARY AND 
CO-ORDINATE RIGIT, &e. 


RE OE CUNEO OAS 


SECTION lI. 
Ow tun Exrayr anp Erruers or tim Rrawe anp 
Powrr or a Pariser anv Son,* ovmn ANCES. 
TRAL AND OTUER PROPERLY, 


28. Inthe paternal grandfather’s proporty(/) 
the ownership of tho father and son is tho samo 
or equal. 


VAINAVALKYA :-—The ownership of tho fathor and son (7) 
is the same in land (2) which was acquired by tho grand- 
father(c), or in a (at-bandha) corody(d), or in (dravyam) 
chattels(e), which belonged to him.] 


Annottttons. 

28, But, thotgh vou and persona properly Ho far clase bogot har, 
and are not distinguivhablo, goat importance (as hay bown alvoady 
stutod) is attachod by it do fund, in which in particulw the sons ave 
considered as possessing a spocial intorosl j~—having, with their 
fathor, by birth, according to tho dovtrino of tho Militkshard, pro 
valent in the Peninsula, and North of India, so far a co-ordinate 
righl in that part of it, which is mncostral, that, if ho thinks propor 
to come to a partition in his life-tini, (a disposition of proporty, the 
particulars of which will bo soen in a subsequont Chaptor,) ho musk 





* Tho term “son” is inclusive algo of tho grandsou and grontegrandson in 
tho male line, Seo ante, pp. 14, 17, 18, 19, 33 and 47 ond Procodunta pp. 
58, 112, 219, 477, 478 and 496. 

‘+ Sea Pievedents, pp, 8, 15, 16, 44-59, 101 and 108, 
+ Mit In. Chap. I, Sect, v, § 8;—Smri, Okan, Chap, VIL, Cl. 18 5-—Vyau. 
Maytt, Chap. IV, Sect. i, § 8 ;—Vir. Mi, Suns. pp, 567-668, 
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(t) ?Land’] A rice-ficld or othor ground.—dfit. Chap. I, 
Sect. v, § 4. 


(a, 0) Here the term ‘father’ includes also the paternal grand- 
fathor, and paternal great-grandfather, aud the term ‘son’ in- 
dicates also a grandson and tho great-grandson whoso father and 
grand-father are dead.* 


This does not moan, that the reason of the acquisition 
of owneiship is found in the grandfather’s death, and 
not in the production of ason: for (if it did), suck 
ownership would be wanting in case no grandson were to 
be born to him up tothe time of his death, In this way, 
therefore, either the word grandfather is of no use ( in the 
argument) ; or it follows & fortioré (prasakteh) that thore 
is no equal ownership in (property) acquired by the great- 
grandfather, and other (more remote ancestors), And the 
argument of ‘cause and effect’ might here bo repeated.— 
Vyav. Mayt. Chap. IV, Sect. i, § 3. 





Annotetions, 


divido it as directed by law ; that is, give them and himself equal 
shares; nor is it in his power to alienate any considerable portion of 
it without their conewrence. It is according lo the doctiine of this 
school, like dignities with us, inherent in the blood; and, therefore, 
so far as regards tho interest of parcencis, unulienable.—Stra. LU. L. 
Vol, I, (1st Ed.) page 15, 

29, ‘Tho inchoate right that has beon alluded fo venders the sons, 
ns has beon seen, in some sort, co-proprictois with the fabher of the 
family property, to the extent of giving them, under particular 
ciicumstances, claims upon it in his hfe, which, consistently with 
tho spirit and intention of the law, ib is not in his power altogether 
to bar, Vesting in them, however, by biith,—they attach more 
upon that part of ib that has been inherited by him, than apon 
what ho may have himself acquired ; the tille to property descended 
fiom anceators being considered to be in him nud them, so far the 
same,—Stra. H. EL, Vol. I, (2nd Ed.) p. 177, 





* Seo ante, pp. 14, 17, 18, 19, 47, aud Precedonts, pp. 68, 112, 210, 477, 
478, and 495, 
5 


| 


Authority, 


Authouity. 


Vydvaathé, 
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(@) ‘A corrody’] So many leaves reecivable, from a planta- 
tion, of botlo peppor, or so many nuts from an orchard of 
avoca,—Afit, In. Chap. I, Seat. v, § 4. 


What 1s fixed is corrody (ni-bandha),—conatant incomo out of 
ainine and go forth —-Laindhara. 


A corrody (ni-bandha) siguifios 2 permanont allowance recsived 
from saleable articles in virtuo of an agrooment or promise, # 
Sua. Chan, Chap. VIET, § 18, 


(ce) ‘Chattela’] Gold, silver or othor moyables,—Af{, In, Chap. 
I, Soot, v, § 5. 


In such proporty, which was nequired by tho patornal grand- 
father, through xcceptance of gifts, or by conquost, ox ‘othor 
means, (as commerce, agriculture, or servico,) tho ownership of 
father and son 16 notorious, For, or beaauga, tho right as eyual, 
or alike—-Tbid, § 5. : 


KAryAYANA :—Paternal grandfathers property(/) yests 
equally both in the son and father.—Snywt. Chan. Chap, 
VIL, Cl. 17. 


Visunu :—In tho case of yaa ee grandfathor's pro- 
porty (f), the owneship of the fathoy and tho gon is 
equul—Sinré. Chan, Chap VIN, Ol 20. 


29, (f) By “paternal grandfather's property, or ances+ 
tral estate ( poildmuaha chan)” ws undoistood not only the 
property, movable aud immovable, required by, or doseon- 
ded from, the paternal grandfather or gront.grandfathor,} 
but also the accumulations of the income theroof, and also 
the ancestral property veeovered with tho aid of such acan- 
mulations, as well as any othor property acquired thorewith,| 
tho son, grandson and great-grandson in Ae malo line hay~ 
ing in all those aright by birth, and equal ownership with 
the father and the resb.+ 





* A conody significs what is fixed by a pomiso in this foun Twill giyo 
thats oyery Qnonth of) Aarti "—Dit bhd Chap, U1, § 18, 

A corrody} Any Unng which has boon promised, deliverable annually or 
monthly, or at any other fixed poriods,—Srt Krishnw Zuriddankdva’s come 
meutuy on tho Déya-bhdya, 

t Seo ante, pp. 14, 18, 18, 19, also Procodonts, Pp. 112, 217—~210, andl algo, 
deseuptions of Ancestinl and Avquitod proporty in tho Hook on Pa tition, 


} Seo Precodonts, py. 18, 112, 184, 186, 217—B19, 477 & 478, 
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The ownership of a father and ason being the sume or 
equal in tho pateinal giandfather’s or ancestral properly, 
real ay well as personal, and such property vesting oqually 
in both the son and tho father, as odained by Visunu, 
YAuwavatya, KArydAvana, and obhers,* ib has been detor- 
mined that— 


80. <A father cannot of his sole authority or in- Pyavasna, 


dependent act alicnate joint ancestral property.t 


The grandfather’s own acquisition also should not be Authoity. 


given away while a son or grandson is living Jit, In, 
Chap. I, Sect. i, § 24, 


“The ownership of the father and the son is the same in Authaity. 


land which was acquired by the grandfather, or in a corrody, 
or in chattels (which belonged to him.;” “Ownership is the 
same” herein the father has neithor a larger share, nor can 
he give it away wt will.{—The Ratnékara. 


81. A father cannot also alicnate his own ac- Pyavasis, 


quized immovable property and bipeds without the 
consent of all his sons.§ 


Annotations, 

30, 31. On immovable property, such ns land or corrodics, 
childron may bo long aubsisted. As it causes unlimited production 
of wealth, it is called an estate, or funds, for support: the loss of it 
is pronounced dishonorable in a text of Ndwtana (xii); and the 
gift of it, wilhoul the assent of sons and others using the é¢stato, 
is cnlled ‘logs’ in this toxt: Now a slave is such ; for by aguiculime 
or the like, ho is ablo to gain much wealth for bis master—Coleb. 
Dig. Vol. 11, (Lon, Ed.) page 141, 

80, 81, The dispoxal of the land, whenceaoever dorived, must in 
goneral be subject to their (the sons’) control ; thus, in effect, leav- 
ing him (the father) unquahfied dominiow’ ouly over personally 
acquired,—Stra, IL. 1. Vol. I, (2nd, Ed.) p. 20, 





* Seo ante pp. 32—34, 
‘+ Seo Precedents, pp, 6, 44— 56, 105, 110, 116—118, 
| Vide Colch Dig. Vol. LT, (Lond. Ea.) p. 35, and Precedents p. 47. 
§ Vide Precedents pp, 93, 116, 121, 122, 128, 


386 VYAVASTITA-CUANDRITA 


Authoity. But ho (the father) is subject to the control of his sons 
and the rest, in regard to the immovable ostato, whother 
acquired by himself or inherited from lis father or other 
predecessor, Since it is ordained, “Tmmovablos and bi- 
peds (g), though acquired by the man himself, (thore is) no 
gift or sale ()of thom, without convening all the sons.”* 
«They who are born, they who are yel unbegotton, and 
they who aro actually in tho womb, require the means of 
support, (Uhoro is) no gift or sulo of thom,t—Alté. In, Chap. T, 
Sect. i, § 27. 


Authority. This text: “Lhough immovables and bipeds (g) have 
been acquired by the man himself, there is no gift or 
sale (h) of them without convening add the song,” is only « 
prohibition against their gift, sule ov the like, not against 
the use of them.—Vyae, Mayt. Chap, TV, Sect. i, § 5. 


(g) ‘Bipeds’] Slaves omployed in cultivation,—Colob. Dig. 
Vol. I, (Lou. Ed.) pp, 113 & 114. 


(g, d) Bipeds and corrody, thongh movables, aro considored 
as real jroperty in conseqnenes of their alienation being governed 
by the rule which goveins tho disposition of immovable pro- 
potty —Vide Colob, Dig. (Lon, Hd.) Vol. 11, p. 141 and Vol, 1, 
page 434, ; 

Remark.—The Inst portion of both the above toxts of YAINAvAT- 
kya and VyAss, which is rendered by Merats, Colobrouko and 
Bouadulo by “a gift or sulo of them should not bo mado” is 


Annotations, 


30,31, But that evon a sola owner, in rospect of Jand, whother 
horeditary or ceguired, having a family, cannot, hy any act, withont 
their concurrence, deprive his sous of their legal shares, nor tho 
2esb of a sufficiency for their maintenance. And that, where thore 
is no land, they must all be provided for, to that extont, out of hia 
personalty.—Stra, 1, L. Vol J, (Quad Wh) p 261, 





“# This tom of YAtwavarcva is founded ow the cousiteration, that inimov- 
ablo property is called tho som¢e of maintonanos ; consequently, tho losy of 
the estate or moans of subsistenco when ib is alienated with tho consunt of 
thoso who partake theisvf, shall not he impugned as a fund —Culeb. Lig. 
Vol, H, (Lon, id) p. 113, and Vol, 11, page 484, 


+t Vy4sa cited in othor compilations, 


Aen 


ne oo 





OF CO-ORDINATE RicIT, &C. 37 


“na dénam, na cha vikrayah” tho verbatim translalon of which 
is “no gift and no salo”: So from tho plain wording of it, 
the above Sanskrit phraso means a positive o1dinance not to mako 
a gift or sole of such property, and not a moral duty as 
indicated by the learned Translators by prefixing the word 
“should ” to the vorb left to implication ; I have, therefore, con- 
sidored it propor to render tho phrase literally ; and to supply tho 
implied verb which is in Sanskrit, “43,” aud not “should be 
made,” 


TEV ST Tilak 


Tt ia declared in the work called ‘ Prakdsha, that Authority. 


“immovable and biped property, even if these be self- 
acquired, cannot be sold or given away without the consent 
of the sons.— Vi, Chi, p. 809. 


Although a son and grandson have, by birth alone, ownor- Authority, 


ship in the grandfathor’s property, yet, under tho toxts 
cited, stuce sons are depondent on their father in regard to 
the paternal estale, and the father has a predominant 
interest as ib was acquired by himself, the sous must ac- 
quiesce_in the fathor’s disposal of his own acquired property 
other thaw immovables and bipeds (the disposal whereof 
is) restricted by the text “immovables and bipeds ” &., al- 
ready cited (p. 86), but in regard to tho grandfather’s 
estate, there is power { vested in the grand son ) of interdic- 
tion to provent (illegal) alionation.— V@. Mt. (Sans,) p. 177. 


82, Tho expression “though acquired by the man him- Vyauanthé, 


self, thore is no gift or sale of them without convening all 
tho sons," implies that @ fortioré no alienation of ancestral 
ee aaded is to bo made by a father without the consent of 
his sons, and that for tho alicnation of such proporty tho 
consent of sons is nocessary.} 





Annotations. 

82, Thus in Bongal,a man may make an wnequal distribution 
among his sona of his personally acquited property, or of the an- 
cestral movable property ; because, though it has beon enjoined toa 
father not to distinguish one gon at a partition made in his life-time, 





* Contained in the foregoing text of Ysnavanxya, p. 36, 
t Sco Precedents pp. 44, 49— 56, 86, 04, 116-118, 173. 
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And from tho expression “thore is no gift nor sale without 
convening all the sons” ( p. 30), it is implied that—- 


83. A father can with the consent of his sons alienalo 
properly inherited fiom his father or paternal grandfathor 
ag well as the real property acquired by himself, and nob 
other wise,+ 


Vyavasthd, 


Avihoity. ‘Thuy Mirra Misra:—“Though aeqnired by tho man 
himself” (p. 86) by the uso of this expression it has boon 
shown that @ fortiori consont of sons is necessary for (tho 
alienation of) the paternal grandfather's proporty,.—Vi Bi. 
(Sans.) page 181. 

VAcrtasratt Misra :—The assent of the co-heirs ia ro- 


quired in the (alienation of) joint ancostial property 
whether movable or immovable,— Vi. Chi, Sars. p. 38, 


Authonity, 


Authoity. Mrrra Misra :—Let a father cortainly with the consent 
of his sons make a gift or othor disposition of tho immov- 
able property acquirod by him or descended from the 
paternal granifather, under authority of the toxt already 
cited : (viz.,) “Immovables, bipeds,” &e., (p. 86.)—Vi. Ma, 
Sans, page 182, 


Authoity, VAcraspart Misra :-—Bué what is joint with others may 
bo given with their consent.—Vi. Chi, Sans, p, 37, 


Annotations, 


nor on any account to excludo ono fiom participation without 
sufficiont cnuso ; yot, a8 it has been declared in another place that 
tho father is mastor of all movable property, and of his own acquisi- 
tions, the maxim that ‘a fact cannot be altered by a hundred toxta? 
here (7.¢ in Bengal) applios to legalize a disregard of the injmue- 
tion, thote deing texts declaratory of unlimited Qivcretion, of 
equal authority with those which condemn tho practice. In other 
paris of India, where the maxim in question does nol obtain, the 
injunction applies in its full force, and any prohibited wienation 
would be considered logal.—Macn. ILL, Vol. 1, pp. 1d & 16, (Seo 
the Annotations under Vyavasthd 43) 





# Soo Procedonta pp, 44, 40-60, 66, 03, 04, 11G—118, 173, 





OF CO-ORDINATHD RIGIT, &¢. 39 


Further, from the use of the word ald in tho same text of 
YAINAVALKYA (p. 36), ib must be understood that— 


84, <A father is incompotent to alionate ancestral pro- Vyavasitd, 
property and his solf-acquired real property without the 
consent of wny (and not all) of his sons.* 


As otherwiso, the word all would be meaningless or nu Reson. 
gatory, which it cannot be by reason of all the sons having 
by birth aright in such property anda power of prohibit- 
ing any alegal alicnation thoreof by their fathor or grand- 
father, as will be subsequently scen.t 


PragApatt :—Whatever act is done in respect of immoy- Authority. 
able property, without the consent of the co-heirs, every such 
act ia to be considered as not done, even wheic one of the 
co-hcirs docs uot consent to it—Smrt. Chan. Chap. VII, 
Clause 45. 


Consequently, — 


86. Tor tho validity or completion of an alienation by Pyaastha 
a fathor of such property as the above, it is necossary that tho 
samo be consonted to(d) by al of the qualified or capablo( 7) 
sons, and subsequently ratified hy the thon minors aftor their 
attaining majority as well as by the other co-hcirs ov co-par- 
ceners whose consont could not be had at tho time.f 


(4) Non-prohibition or silonco is also consent on account of 
tho maxim; “Tho intention of anothor, not prohibited, is sanc- 
tioned,”-—Da, Cha. Soot, i, § 31. Sco Prccodonts pp. 190—192, 


GV) From the torm “qualified or capablo” it is implied that 
the consent of those who are disquatifiod ov incapacitated for any 
of the dofects causing dishorison, or from nonago, i4 nol required 
4o vendor such alienatiqn yalid or complete, thongh it is requisite 
that the then minor should ratify it after coming of age$ 





#* Seo Precodents, pp. sins 178. 
4 Vade Vyavasthd 45 and tho authorities &c. solagive thoreto. 
fk Sca Precedents, pp, 44—86, 108, 186, 128, 138, 178, 190 &e, 
§ Seo tho Chaptor on Miuority and that on Exclusion from Inheritanco, 
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Vyavasthé. 3'7, (hk) The torm “sale*” must be takon to comprehond 
also hypothecation or mortgage, tho samo dee, tho 
nature of a sale, and, in consequence, having been included 


in the exceptions of sale-f 


EXxcevirons :— 


Vyweshé, 38. A father, without the consent of his son 
and the rest, is, however, compotent to disposo of 
effects other than real property for indispensable 
acts of duty (2), and for purposes waxranted by 
toxts of law—as gifts through affection, support of 
the family, relief from distress, and so forth. 


Authouity. Tt isa acttlod point, that property in the paternal and an- 
costial estateg is by birth, stall} the father bas indepoudont 
power in the disposal of effects other thum tmmovables (kh), 


Annotations, 


38. And, even of movables that have descended, auch as pro- 
cious stones, peatls, clothes, ornaments, or other like effects, any 
alienation, to the prejudice of heiia, ahold he, if nob for their 
immediate benofit, at least of a conststent nebo — Thoy are allowod 
to belong to the father, but itis uudert the special provisions of tho 
law, They ao his; and ho has independent power over them, if 


* Ab pogo 36, 
Y Vide—pp. 41, 42, and Proosdents pp 61, 62, 70, &0 
‘L Vide Annotations under Pyavasthds 46 and 68, and Procodonts p. 03, 


§ Hore by tho term “ancastial catate" must bo undotstoad propty dos= 
cendcd fiom the patemmal grandiatha, or dis father, for, wharovar axon has 
aight by buth m his tather's anersal property, dere the Sanukial ton usec 
fo tig“ portémaka dhena," (which literally mowy *poperty apportamiay 
to the paternal geandfathor,) the oxyrosston “mnecstal” by which the word 
“portamaha yy rondorod, taust, thorofuie, monn Canceatral «parte pater ad and. 
not fanerstial er-purte materné, in which a don has no ayghb by buth, (ea 
Vyavasthé No, 29. 

I Ib doce not appear why Mr. Cololnooko hay omitid to tauslata 
the word “dathdpe” (still ov yet), which is in tho orginal just bofae tho 
ward “fathor,” and has ingorted within patcathosa the woul although," 
and put the yorb (have) in the subjunotive mood, as by his do doug the 
meaning of tho text seams to he somewhat altood., In order, thireforo, to 
give the signtieation which tho text natwilly bous, I have inaerted tho 
translation of the jyord “ éathén” as il ix in tho ougmal, and rejected Ure 
wad “although,” 
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OF cO-orpinaTh Rem, &c. 41 


| for indispensable acts of duty (2) and for purposes prescribed 
by toxts of law, as gitts though affection, support of the 


7 fumily, chef from distiess, and so forth. —2fdé. In. Chap, Ie 


Seat. i, § 27. 


(4) Mero also by the term “other than immovables’ or 
“movable estate,” must bo understood offects other than bipads 
and corrodies, as well as land, the two former being treated in 
law as real or immovable propaty.* 


aS 


(2) ‘Indispensable dutics’} Payment of just dobts, revenue, 
the giving of a daughter sn maitings, and xo forth, 


But he (the father) is subject to the control of his son 
and the rest, in regard to the immovable ostate whether 
aequiied by the man hinself or inherited from his father o 
other predecessor. (AZiz. In, Chap. I, Scet. i, § 27,) Nover- 
theless, — 


39. A fathor or grandfather even without the con- 
sent of his sou and tho rest is competent to conclude 
qr a gift, or other disposition of real property, if any 
ye calamity affecting the family require it, or support 
of tho family render it necessary, also for paymont 
of revenne, and jst dobts or tho like, for tho porfor- 
mance of obscquies of the father or the like/m), for 
the mariage of a danghicy or the like, and for 
other indisponsable dutics, religious or secular, + 


Annotations, 
| such it can be called, seeing that he can dispose of them only for 
4 imperious acts of duty, and purposes warranted by teats of law > 
Nyt while tho disposal of the land, whencesoevar derived, must be in 
general subject to their control ; thus, in effect, leaving him unquali- 
fied dominion only ovor porsonally acquired.—Stra. I. L, Vol. I, 
(2nd Hdd ) p, 20, 





* Seo ante, p 36, et post, p. 48, 


+ ‘+ Seo the Chaptor on debts, and Precodonts pp, 6, 54, 66, 61, 62, 63, 72, 
a 04, 105, 118, 122, 186-138, 176, 181~186, &e, i aa 


Vyavasthi. 


i 


effi | 
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Authorlty. — -Vprrtaspatt:-—Even a single individual may conclude a 


donation, mortgage or sale of immovable property during a 
season of distress, for the sake of tho family, and espocially 
for pious purposos—Ciled in the Ltutnékara, Viudda~ 
chintdémani,® Mitdkshard,t Se. 


Authority, The meaning of that toxt is this: while the sons and 


grandsons avo minors, and ineapablo of giving thoir con- 
sont toa gift and tho liko; or whilo brothors aro sof and 
continue unsoparated ; even one porson, who is capable, 
may conclude a gift, hypothecation, or sale, of immovable 
property, if a calamity. affecting tho wholo family require 
it, or the support of tho family render it necessary, oy in- 
dispensable duties, such ag the obsequics of tho father 
or the like (m) make it unavoidable.—Mit, Inu, Chap, I, 


See, i, § 29, 


(m) Ifore by tho torm “ or tho liko” is to bo wndorstood obso- 
quics of @ mothor aud the rest, and othor indisponsable dutios 
religious or scoular§ 





Annotations, 


39, 40, ‘The coneurrence of sons in the alienation by tho fathor of 
laud, however derived, aa required by tho Milkshard, in dispenned 
with, whero they happen to bo all minors at the time, and tho tan 
siction has referonco to some disticsa, under which tho family 
labours, or somo pious work to be porformad, which the other 
mombers of it, equally with tho father, ave eoneorned in, should not 


he. 











\ fof ral faxan? 
‘ * Vindda-chintémani, pago 800, 


\ 
Tho author of the Aitdkiharé cites the above toxt without montioning 
wht 
iteg? MH ist the lomned Translator, however, saya “ibis Va asvaver's, 
CHOY in tho Radar” Seo Mit, Ln. Chop, I, Seok. i, § 23 Note, 


wea Thin meh not, boing in tho text of which tho abova in nase to bo tha 
ing, has uot boon given in the -mitrodoyd, Vinéduchintdnant and 
‘v works of high authority in their interpratation of tho above toast. ho 
Ata of justice Loo soldont restaletad their judgments to. the elreumataneo 
A co-parconor being a tninov or othorwiae incapable of giving conmwut to an 
Hpnation, but have, oxeopt in one or tivo caaur, nul Legal necessity the ori- 
+ ton for the validity of alionation of joint and undivided proporly by any 
f a co-shuers thereof, 








§ Sco Procodonts pp, 61, 62, 68, 72, 102, 105, 122. 


. 





OF CO-ORDINATE Rigut, &e. 43 


But in « calamity affecting tho family, any porson (of 
tho family) evon without the permission of anothor is compo-+ 
tant to maka a gift, sale, or the like, oven of immovable 
property, the support of the family being indisponsable.— 

tr-matrodaya (Suns.) p. 181. 


Whon any common danger happens, or when a 
daughter of the family is to be married, and the liko, even 
the divided immovable property can be given or sold, by a 
person who has become separated.—Vi, Cha. p. 309. 


“For the performance of religious duties,’ common 
to the heirs: alienation for theso purposes is not forbiddon, 
Immovable property, a corrody (out of mines or the like), 
and slaves (employed in husbandry) are subject to the 
same rules.—Coleb. Dig, (Lond. Ed.) Vol. ILL, p, 434, 


40. Although under the circumstances or necessities, 
or for the purposes, meutioned,* a father or the head of a 
family, without tho consont of his unseparated sons and the 
rest, is competent to alienato movable and immovable pro- 
perty descended from his father or othor paternal ancostor, 
as well ng tho real property acquired by himself, yet so 
much only of such properly can be alienated by him, with- 
out their consent, as is necessary to meet the exigency, or is 
sulficiont for tho purpose. Should he alienato moro, the 
alionation of tho portion in excess is invalid.t 





Annotations, 

bo delayed, Such avo the consecration of kacriftcial fires, funeral 
repasts, riley on the birth of childron, and other proscribed cove- 
monies, not to be performed withont an expense, in which the 
Tlindus are but too apt to indulge, on such occasions, to excess. 
Urged by any such consideration, and the sons atthe time incompe- 
tent to judge, their concnrrenco may be assumed ; and the father 
will be justified in acting without it, to the extent that tho caso may 
require,— Sera, TL. L, Vol, I, (2nd Bd.) p. 20, 





* That is, those stated in Vyavasthds 88, 30 and the authorities &o. rolat- 
ivo theroto, 
+ Sec Procedonts, pp. 81—83 and 183, 


Authotity, 


Authority, 


Vycvasthe, 


‘an 


YY 


fol 


Vyavasthd. 


Authority. 


Authority. 
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Tt has, however, been determined that, for the poerfor- 
mance of such religions acts as are not positive, but optional 
he can alicnate only asmall portion.—Vide Precedents, 
pago. 59. 


41, Gifts of movablo property, through affection being 
allowed to bo made,® it must bo conelnded that a fathor is 
incompetent to make such gift of real property without the 
consent of those descendants who have by birth a right and 
ownership therein.+ 


By favor of the father, clothes and ornaments aro used, 
but immovable property may not be consumed even wilh 
the fathor’s indulgence.—J/it, In. Chap. I, Sect, i, § 21. 


But the text of Vismnu which mentions a gift of im- 
movables bestowed through affection, must be interpreted 
as relating {0 property acquired by the father himself and 
given with tho consent of his son and tho rest; for, hy tho 
passages (above ciled,) as well as others not quoted, (viz) 
“The father is the master of the gems, pearls, &,” tho 
fitness of any other but immovables for an affectionate gift 
is certain —ALit. In. Chap, I, Sect. i, § 25, Further,— 


Annotations, ” 


39, Should the majdon mrive at puberty unmarried, through 
poverty, her father and the rest would full toa region of putivh= 
menl, as dectaied by holy writ, Thus Vasiisnria says, So many 
sengons of menstruation as overtake a maiden fooling (he pasion 
of love and sought in marringo by persons of suitable rauk, even so 
many ave the beings destroyed by both her father and mother. 
‘This is a waaim of the law.—Coleb. Dé. bid. Chap, X1, Sect ii, § 6. 


41,42, As to movables, he (that ia, a member of au undivided 
family) appears to bo al liberty to make gifts ov motives of natural 
affection, but vot even with regard to these, to the extent of the 
whole of his property —Stra TET. Wot, T (Sid Ut.) page 26h. 

* Sou ante, pp. 40 & 41, 


‘+ Seo tho Annotations undor Vycrrathds 45 and 58; uge aloo Partition, and 
Precedents, pp. 44-86, 03, 94, 117 and 144. ‘ aus 


1 





a one er 
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42. Although a proprietor without the consent of his 
son and the rest is competent to make a gift, through 
affection, of the movable ancestral property, still where 
there is only movable, and uo real, property, here even such 
a gift could be made only of such portion thereof as would 
not affect the maintenance of his family, and leavo the 
other members unprovided for.* , 

Becausé, there the movableproporty is to be considered 
in the place of immovable or real estate, there being no 
other means for tho subsistence of the family, and the 
reason for which restriction is put on tho alienation of real 
property is, in this instance, equally applicablo to movable 
property. 

Vuinaspatt :—A decision must not be given solely by 
having recourse to the letter of the law, for if no decision 
were made according to reason, there would be a failuro 
of justicea—PVyav. Mayt. (Suns) p. 7. Vide Colob, Dig. 
Vol. LT, (Loud. Wd.) p. 128; Macn. H. L,, Vol. IT, p. 102.) 


43. Tho testrictions imposed on, and the rules 
laid down for, a fathor with respect to alicnation of 
ancestral property and his sclf-acquired real pro- 
portly, apply also to tho patornal grandfather and 


——— 





Annotations, 


42, The restriction, as it respects the maintenance of a man's 

family, is against the alienation of the whole of his estato, (meaning 
land), not of a small part, no way affecting ita support ; and, if thera 
be no Jand, nov property of that description, tho reason applying, it 
oxtends to jewels, or similar valuables. —Sta, 11, L, Vol. I, (Qud Hd.) 
page 180, 
* But that oven a sole owner, in respect of land, whethor hoveditary 
or acquired, having a family, oaunot, by any aol, withont their con 
ourrence, deprive his sons of their legal shares, nor the rost of a 
auflicioney for their. maintenance. And that, whero there is no land 
thoy must all be provided for to that extent, ont of his personalty,— 
Stra, H. T, Vol. 1, (2nd Ed.) page 261. 





* See ante pp, 40—44, annotations under Vyavasthds 81, 45 and 58, and 
Precedents pp. 193, 166, 192, 193, 


Vyavasthd, 


Renson. 


Authority, 


Vyavastha, 
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great-grand{athcr, thoir grandson and also the great~ 
grandson (whose father and grand{nthor aro dead) 
having, by birth, a right and ownership in such pro- 
perty, aud the former, in consoquence, having no 
power io alionate any portion of such property with- 
out the consont of the latter, oxeept under a logal 
necessity or for purposes warranted by luw.’* 


Tt follows then, that— 


Vywttt. 44, Alicnation by a father, paternal grandfather 
or grceat-grandfather (as the caso may be) of the 
ancestral estate or of his self-acquired real estate 
without the consent of aid his sons, grandsons and 
the great-grandsons, who by birth havo right and 
ownership therein jointly with him,* is void or in« 
valid, unless such alienation was for a purposo 
warranted by tho Shastra, or under a legal neces- 
sity.t 

Authoity,  Pragdpart:—“Any act done in respect of immovablo 
propeity, without the consent of the co-heirs, is to be cons 
sidered as not done, even where one of tho co-heits dous not 
consent to it’—Smrt, Chan, Chap, VIL § 45, 


Annotations. 


43, 44, Tn ancestral real poperty, the right is always limited, and 
the sons, giandaons, and grent-gianidsons of the occupaut, supposing 
them to be fiee fiom those defects, mental or corporeal, which ae 
held to defeat the right of inheritance, aio declaed to possess aa tne 
tereat in such property equal lo that of the occupant lumsell 5 40 
much go, that he is nob at liberty to alionate 1, except under apocial 
and wgent cireumstances, or to assign a lager share of it to ona of 
his descendents than to avotha—Maun. Hb, Vol T, pp, 2 & 3 





* Seo ante, pp, 12—19, 88, 31, 40—43, at Prucedents pp, 68, 112, 219, 
222, 223, 477 and 405. 

T Seo ante, pp 40-43, and Vivcodouts pp, 44—56, 68, 83 ~—-86, 08, 94, 
105, 116-—118, 121—124, 133. 
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\ 

| 45. Should a man, without the consent of his Vyqvshd. 
unseparated son, grandson, or the groat-grand- 
son. whoso father and grandfathor aro dead, alic- 
nate any ancestral real property without a legal 

if necessily, or for a purpose not warranted by the 
Shastra*, then such descendant has a right to 

( prohibit, and power to restrain, the ancestor from 

ts making such alicnation.1 


So hkewise, the grandson has a right of prohibition, if Authoity 
his unsepatated father is making a donation, or a sale of 
: effocts mherited from tho grandfather: but he has no ight 
of interference if the effects were acquired by tho father, 
On tho contrary, he should acquiesce, because he is depen- 
dant.—JMit, In, Chap. I, Sect. v, § 9. 


Consequently, the difforcnce is this : although he have a Authoity, 
right by birth in his father’s and in his grandfather's pro- 
peity; still, since ho is dependant on his father in regard 


A to the paternal estate, and since the father has a piedomi- 

nant mterost as it was acquired by himself, the son should 
oe acquiesco in tho father’s disposal of his own acquired pro- 
’ petty; but since both have indiscriminately aright in the 


grandfathors estate, the son has a power of interdiction 
(if tho father be dissipating tho property.) —Zbid. § 10, 





Annotations, : 


44, Any prohibited alienation would bo considered dlegal,—Macn, 
IL. L. Vol. J, page 15. 
44, The Stu ité-chandrika declares, that vestitution of a prohibited 
gift, as well as of a void ono, shall be enforced by the Sovereign 
\-* Authority, the properly not having been transfered, nor a new right 
vested—Stra, LU, L, Vol. I, (2nd Ed.) p, 262, 
' 41, 42, 45, In provinces, in which tho authority of tho Mittl- 
shat provails, a Hindt is restrained from giving away immovables, 
and from making any other partition of his possessions among his 





? * Baa ante, pp, 41—48, + See Precedents pp. 6, 101, 110—J13, 
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« Although a son and grandson have by birth alone 
ownership in tho grandfathor’s property, yet, under the 
texts already cited, sineo sons are dependant on their father 
in regaid to the paternal estate, and the father has a pro- 
dominant interest as it was acquired by himself, the sons 
should acquicseo in the father’s disposal of his own acquired 
property ofher than dmmovubles und bipeds (the disposal 
whereof is rostticled) by the text “Inmovables aud bipeds 
&e,,” aheady cited; but in regard to the giandfathor’s 
estate, there is powor (vestod in the grandson) of interdic- 
tion to provent (illegal) alienations,”—Vi. Adit, (Sans,) 
page 177. 


It would seem from the above construction that in tho 
case of the father’s property, the ownership of tho fathor 
and son is unequal (equality of owneiship having been 
especially ordained in the case of tho grandfather's property 
alone.) But this gives rise to tho question, how could 
such an incquality exist while one possesses a right by 
birth in both his grandfather's and fathor’s property ? ‘ho 
yeply, however, is that, in the case of the grandfathor’s pro- 
perty, tho ownership (Sedémyam) and also dndopenonh 
power (Swétantryam) are beth equal in the futher and som 
Whereas, in the caso of the father’s (own acquired) proporty, 
while he is alive and freo from defect, ho (the fathor) alone 
possesses independent power (Sredantryen) aud not the 
son, Lenco alone arose tho slated difteronca.—-Snuri, Char. 


Chap. VI2, Ch 21. 


46. An unsoparated son, grandson, or tho groat- 
grandson whoso fathor and grandlather aro dead, 


Annotations. 


malo doscondants, than such a¢ tho Jaw has sanelionod, Conse- 
quontly, he would bo withhold, from distributing jimmovables ina 
mode unauthorised by tho law, bub may bestow moyahles, of which 
tho law pornuts him to muke gifts on motives of natal affection : 
not, however, to tho oxtent of the wholo propeity.—Colobrooke’s 
opinion, See Stra. UI. I, Vol. LL, (2nd Wd.) p. 427, 

46. [fany additional proof bo wanting of tho futhor'a incompo- 
toncy to disposo of ancostral real properly by an wnoqual partition, 
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has a right to sue to sct aside any illegal alie- 
nation of the hereditary real properly by his an- 
cestor and to recover tho same.* 


7 aya 


wewals which asF 


“The ownership of father and son is tho samo in land Authority, 


or tho like which was acquired by his futher, &e.” (4 nie, 
p. 88) Fiom this text it appears that in the caso of land 
acquired by the grandfather, the ownership of fathor and 
son is equal, and, therefore, if the father nuke away with 
the immovable property acquired by the gtandfather, and 
if tho son have recouse to acoit of justtes, a juiicial 
proceeding will be entertained betaveen the father and the 
son,.— Aid. (Sans.) p. 57. See Macn. U. L. Vol. J, p. 227. 


Annotations. 


or to do any othor aot with 1espoeé to it which might bo projudicial 
to the interests of his son, L would metely refer to the provision 
contained in Chap. ui, Sect. 7, § 10 of tho translation of tho oviract 
fiom the Mitakshard relative to judicial proceodmes. The rule is in 
tho following terms ;— Tho ownership of fathor and son is the samo 
in land which was acquired by his father,” Ge. Hrom this text it 
appears, thal in the caso of land acquired by tho grandfather, the 
ownorship of fathor and son is equal; und, therefore, af the fathor 
muko away with tho immovable properly so acquired by tho grand- 
fathor, and if tho son has recourse to a cout of jnstics, a judicial 
proceoding will be ontortained bubwoeu tho father and son.” "Tho 
passage ocours ine dissortation, as to whe aro fil prtios im yudieiat 
proceedings ; and although the indecormn of a contest wherem the 
fathor and son ave litigant parties has been expressly revognized, 


* See Lrecedonts, pp 6, 102, 104, 105. 

Accoding to the decisions ot the Madias Ihgh Cemt, ason ean sot 
aside tho (illegal) alionation made by fis father, and recover the proporty 
to the extont of his own share, avd not to that of the vendor's or any other 
ao-pnicener’s share also.—Seo Prec donts, pp, 189-6. 

‘+ Tn tho printed copies of tho Mitdhehard (in Sanskrit) tho word ‘bhami? 
(land) is followed by ‘adi? (the rest, or the hke,) which hes not been render. 
ed in tho translation mado by Sir Wo Maenaghien (ote his work on Thndt 
law, Vol. I, p. 227) Here by the woid ‘adi,’ however, is meats eoradioy 
and bipeds, the alienation thereof being govarned by the ile respeoting lant. 
{Seo ante, pp. 41 & 48) So oven if the word ‘adi? had not beon in the wie 
ginal, the term land woold have supphed the doficioncy, the same compre: 
ending also what is hae meant by ' di.” 
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Remarks. 


Jt has beon shown that according to the Mitéksharé and 
other unquestionable authorities, a father, without the 
cousent of his son and the rest, ia incompetent to alienate 
even his own acquiicd real property except under a legal 
necessily, or for pin poses warranted by liw.*  Novertholoss, 
it having been said int subsequent passage of Lhe Mitdl- 
shard that “he (the son) has no might of interference, if the 
efteets were acquired hy the father: on the contrary, he 
should acquiesce, bocanse he is dopendant,F ib has, of late, 
been concluded and determined by the British dispensers 
of justice that—‘a father is competent, without the consent 
of his sou and the rost, and without even a legal necessity, to 
alienate his own acquired property, veal as well as porsonal } 


Annotations, 
yot, at the same timo, the rights of the gon are declared to bo of so 
inviolable a nature, that an action by him for the muintentnes of 
them will bo ayrinst his fathor, and that it is better there should be 
a Wneach of moral decor than a violation of legal right— Macon. 
IL L, Vol, I, p. 46. 





* Bea ante, pages 40—42, 

¢ Tho entiia passngo of which thu sbove is tho Inttor part, is given in 
aa AZ, ge th 
‘ 4 piv Walliant Maenaghton, too, has taid down ag a Prineipte that 
“Wath rospect to person popmty of every doxctiphion, whethor anvottal 
or acquirer, and with respect to teal proporty acquired by the ucuapant, he ia 
at livorty to meko any alieustion or distubntion an ho may think ft, subject 
only to spiritual reepanarbility’ (1 Maca, ps); and at an authority for bbe 
above, he has, in a fontaote, referred toa toxt of Viemaneacr and dagans 
Rawta’s exposition (in 3 Vig, 46); bab it with bo fonnd upon nv portal 
of the nid text and exposition that the wbove principle ia Hemi eely borne ont 
by them, ‘Tho above prineiplo, Moreover, does not seom to be correct aoourds 
ing to tho Mittkahant and tho authoritios of the Mithiht, Maludtta and 
Daivida schovls, except as to the movable property acquired by a father, or 
recovered by him without the ait uf jolut funds or without vo-operstion of 
sous and the rest, or with their privity, (as will ¥e known tram thay and the 
following chapters, and also fom the Book on Martition). ‘The principle in 
uestion must, therofuid, ho underatood to bo according te the doatrine of 
tho Bengal school, though not with respeot ty tha proporty acquired av 
recovered with tho ad of jotut funda or with oosoperttion of aon and tho 
sort (wwe the Ddya-Lhiga and the other buaks of this aehool), ‘That the abovo 
principle a arcording to the Bengal school (with tho exeoption of the 
wforestld desoription af propurty) is evident Gom tho fast of iis containing 
the exmession “subject to the spiritual responsibility ;" since the dovtrine of 
« Fachim Valet quod feri non debut,’ ia provalont in tho Bongal school atone, 
This is affirmed by the leaned unthor himadlf, See the Annotations in p98, 


Ye 
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The Hindi Jurists, however, of the Benares, Mithilé, 
Mahvétta and Dravida Schools strictly adhere to the doctrine 
inculeated in the Miléksharé and other books which are the 
highest authorities of those schools. (Sea anis, pp. 14 & 
385—38), They maintain that a father, without the conseng 
of his son and the rest, is incompetent to dispose of his 
own acquired veal property unless such disposition were for 
a legal necessity, or for purposes warranted by the law ;— 
that the said (subsequent) passage of the Mitaksharé applies 
to the father’s own acquired movable property, and not to 
the immavables and bipeds, whether acquired, recovered, or 
inherited ; for, when in a former passage the author of the 
Mitaksharé has given the conclusion arrived at by him 
after discussion and deliberation, by saying—“ therefore it 
i3 a setdled point, that property in the paternal and ances- 
tral estate is by birth, (although) the father have indepen- 
dent power in the disposal of effects other than immouables, 
for indispensable: acts of duty and for purposes prescribed 
by texts of law, as gifts through affection, support of tho 
family, iolief from distress, and so forth: but ho is subject 
to the control of his sons aud the rest, in icgard to tho 
immovable estate, whether acquired by himself, or inhe- 
rited from his father or other predecessor; since it is or- 
dained: ‘though immovables and bipeds have been 


- acquired by the man himsolf, there is no gift or sale of them 


without convening all the sons',?* then, in contraven- 
tion thereof, for him to say in a subsequent section that— 
“he (tho son) has no right of interference, if the effets 
were acquired by the father: on the contrary, he should 
acquiesce, because Je is dependent,”+ would be not only 
unsottling the point already settled by himself with de- 
monstration, but absurd on the faco of it as ho would 
thereby contradict his own conclusive dictum; uuloss 
this latter passage be applicable only to the mouable pro- 
perty acquired by tho father. . 


Moreover, it is manifest from the concluding passage which 
follows the above that a father is not declarad competent to 
alisnate his own acquired property without the consent of 
his son, but only to have a predominant interest there, as it 
was acquired by him, and the son should acquiesce in the 


* Mit, In. Chup I. Swot. i, § 27, + Mit, In, Chap, J, Soot. y, § 9. 
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father’s disposal of auch property.* ‘That hy tho foregoing 
passages as well as by (he above conchuting passage of tho 
Mitékshart is meant the alienation by a father of his own 
acquired movable property is elealy expressed by Cho sub- 
jotned passage of the Vor-mitrodoya, which, with very tow 
exceptions, menteates the menting of the Mttakshad, and 
js itself a high authority ia the Bonaes School --  « AL- 
though a son and grandson have by bith alone ownership 
in the grandfither’s property, yot, under the boats already 
cited, since sons are dependent on their father in regard 
to the paternal estate, and the father has a predominant 
interest as it was acquired by himself, the sons should ac- 
qumesce in the father’s disposal of his own acqnited property 
other than immovables and bipeds (the disposal wherool is 
restricted) by the text “ Inunevables and bipeds,” &e., already 
cited ;} but in regard to the grandfather's estato, there 3s 
power (vested in the grandson) of interdiction to prevent 
(illegal) alienations.” (V%. Att, Suns. p, 177.) 


Fanther-more, if it lad been the doctrine of tho Mitdh- 
shar@ that a father without the consont of lis bon and the 
aest ts competent to alionate his own acquired real estate 
for purposes other than those sanctioned by law or without a 
legal necessity, then he would not bave laid down (hab Ov 
father may conclude a gift, bypothecation, or sale of imuaioy- 
able property ia calamity allecting the wholo family require 
it, oF the support of the fuuily conder it nocessary, or. indy 
pensable dutics mako it tmavoidable, thereby indicating 
that he cannot alienate such property for any other pur 
pose or under any other ciicumstanco without the consent 
of his son and the rest. § ‘ 


But even if it he taken for giantod that the Mitékshard, 
which is a commentary on the Jnstitulos of the Legisla- 


* Pho concluding prssage above alluded to rpms thy —“ Com eyuontly, 
the ditlaence ty tia albhongt ho have wright by Ith an hin father and mn 
Jaa gi idl ither’s estito, still, saree he is depondent on his father a repaid (a 
the pafo nad estate, and sines Cho dather has prostlominint antorest ag at wis 
aequned by himself, the son should acquiosco mn dip tations daaposl of hig 
own aequaed property + bith stice hath Lave mediverituuetely argh a Ui 
grandiuther's entate, the Hop has a power of mfordigton (uo the Ladhor py 
dissipating the propurty "= Att In Chap 1 nieet vs, § 10, 


| Seo the Preface aud Prevedonty, p. O22, { Bow antag po 3G. 
§ Bee ante, page 12. 
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tor YAINAVALKYA, did declare a father competent to alienate 
his own acquired real property for any purpose without the 
consent of his son, yet that could not over-ride tho plain 
and authoritative ordinance of his author, (YAJNAVALKYA) : 
viz, “Though immovables and bipeds have been acquired 
by the man himstl, there is no gift or sale of them without 
convening all the sons;”* inasmuch as tho ordinance of a 
Hindti sage ot Legislator cannot be over-rulod even by 
another Legislator, much less by a Commentator, Conse- 
quently, the Piuneiple that—* A father is subject to the 
control of his sons and the rest in regatd to the immovable 
estate, whether acquired by the man himself, or wwherited 
from his father or other predecesso,” laid down in the 
preceding passage of the Mitékshar4,} is the settled law 
on the point in quostion; f the same being unanimously 
declared to be so by the other unquestionable authorities, 
namely, the Vivéde-chintémani, Vivdda-randlara, Vya- 
vahdra-maytkhu, Mddhuoeya, Vir-mitrodoya aud Smrite- 
Chandrkd§ ce, and being, morcover, in strich accordance 
with tho above ordinance of the Legislator, 


Nevertheless, as the British courts of justico have other- 
wise determined the point as already mentioned, therefore, 
po long as such dotormination or decision remains intact, ib 
must be reguded as the settled law in the Buitish Provinces 
in India, that,— 


47. Afather is, without tho consent of his son and the 
yest, competont to alicnate his own acquired rect property 
even without a legal necessity, or for purposes nob warranted 
by toxts of the Law, || 





ses 


* Soe ante, pages 86 and 87, 
tf ALi. In. Chap. I, Sect i, § 27. Ante, p. dt. 


} This oxposition of tho Hind Jursts was adopted by Mr. Iomy Cole 
brooke, the highest Ewopean authority on matters of Hind’ Law, also by 
Mr butherland, Six Thomas Stiaugo, and likewise in a few decisions Vide 
Annotations inpp 35, 36, 41, 45, 47, 48, and Precodenta pp 93, 94, 116, 
121—}28, 192, 194, and also Sua, IL L, Vol. I, (2nd Ed.) pp. } 9 and 13, 


§ Seo ante, pp, 85—87, and Precedents, pp. 121, 122, 192, 193. 
|| Seo Precedents, pp. 83, 95~97, 
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Remarks,—As respects the movable property acquired by, 
or descended from, a paternal grandfather, thore is a differ. 
ence of opinion :— 


Nin-Kanrua, the author of the Vyavahdra-maytikha, 
says, “As for this text;— The futher is master of all ges, 
peatls, corals, but neither the father, nor tho grandfather 
is so of the whole immovablo estate,’ —it also means the 
father’s independence only in tho wearing and other (nso) 
of ew-rings, rings, (&e.,) but not as far as gift or other 
alienations, Noither is it with a view to the cessation of 
the cause of his ownership on the production of uw son, 
This very meaning is made manifest also by [ the text ] 
hoticing [only ] gems, and snch things as are not injured by 
use, ven so, this text:—' Though immovables and bipeds 
have been acquired by the man himself, a gift or salo of 
them should not be made without convening all the sous,— 
is only a prohibition against their gift, sale, or the like, 
not against the use of them,”—Vyuwu. Mayt, Chap. LY, 
Sect. i, § 5. So,— : 


According to the Vyavahdra-maytikha,— 


48. A father has independent power to uso the mov- 
able property acquired by, or descended from, bis fathor or 
paternal grandfathor, bub not to make a sale or other dis- 
position thereof without the consent of his sou, or without 
a legal necessity, 


Virndnesnwara, the author of tha Mitikshard, after 
citing tho text—“ho father is maater of tha gems, 
pearls, corals, and of all (other movable property ), bat 
neither the fathor, nor grandfather, is so of the whole 
immovable estate,’—first reconciles his own opinion with 
the other opinion by saying, “As, according to the other 
opinion, the precious stonos, pearls, clothes, ornaments and 
other effects, though inhetited from the grandfather, belong 
to the father under tho special provisions of the law; so, 
according to our opinion, the fathor has power, under the 
same text, to give away such eflvets, though acquired by 
his father. ‘There is no differenco.”* 


* Mit. In, hop, J, Seots i, § 24, 24, 
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Then, in the subjoined passage, he mentions the purposes 
and circumstances for, and under, which tho father has 
power to alienate such property. “Therefore, it isa settled 
pomt, that property in tho paternal or ancestral estate is 
by birth, [although] the father have independent power in 
the disposal of effects other than immovables, for indispen- 
sable acts of duty and for purposes prescribed by texts of 
law,—as gifts through affection, support of the family, relief 
from distiess, and so forth: but he is subject to the contiol 
of his sons and the rest, in 1egard to tho immovable estate, 
whether acquired by himself or inherited from his father 
or other predecessor, * 


After this, the said author says:—‘In respect of the 
right hy birth to the estate, paternal or ancestral, we shall 
mettion a distinction under the text, ‘in the land which 
was acquired by the grandfather, &e.’ "st and subsequeutly 
he cites the said text in full, which runs thus:—‘'I'he 
ownership of the father and sou is the same in land, which 
was nequired by the grandfather, or in a corrody, or in 
chattels belonging to him.” And interpreting the word 
‘chattels (dravyam),’ thorein contained, to signify ‘gold, 
silver or other movables,t he clearly indicates that according 
to his opinion, the ownership of a father and son is the 
same in the movables as well as in the immovables ap- 
pertaining to the grandfather, and it is thereby implied that 
according to his doctrine a father without the consent of his 
son could not dispose of such property for purposes not 
warranted by law.§ 


Mirra Misra, the author of the Vir-mitrodoya, too, has 
given the same interpretation (as VigNANuSstWaRa has) of 
the term ‘chattels (dravywm)’ contained in the text cited, 
but, nevertheless, he maintains that a father bas, without 
his son’s consent, independeut power to dispose of the 
grandfather’s movable property (even for purposes not pre- 
scribed by texts of law). Ile says,—‘ Although the son 
and the rest have by birth aright in the gems, pearls, and 
other movable property, yet without their consent, the fa- 
ther has independent power to give them away ; the real 





* Ante pages 40 & 41, *t Seo Atzt, In, Chap, I, Sect, i, § 83. 
+ Mit. In, Chap. J, Soot. y, § 4 5 aate, p. 34, § Reo ante, pp, 35— 13, 
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soub: such isthe differcneo, Upon tho grandfather's death, ; 
Ins ownership in the effects lett by him, consing to exist, 

they become the common property of the father and son, 

but although the reht of the litter aecues to his (the 
grandfather's) property, yel his (tho grandson's) consent is 

aeqnired oxdy mi the (allenation by the futher of (he) im- 

movables, and not im the (disposal of) gems, pearls, and ' 
other movable property.” (V4 ait, Sans) pp. 160 ; 


and 16L) So,— 


property, however, can be given away only with their con- : | 


According to the Vtr-mitrodoya,— 


Vyavasthé, 49. A father without tho consent of his son and tho rest 
is competent to dispose of the ancestral movable property 
even for purposes other than those sanchoned hy law, or 
without a legal necossity, 


Tho above is one of the very fow instances in which the } 
author of the Vé-mitrodoya has differed fiom lis master, 
VunAnisuwana. But since the Vir-mitrodoyd is tho lntest 
Benares authonty on the subject, and as the doctrine ineul- Y 
cated by 1b has received coroboration from the Soriti- Fe 
chan ihd and Mddhavya*® and lias been adopted by the , 
Bittish witters on Thudit law, and also followed im Cie deci-+ 
sions of tho British contts of judieature, the above must, 
therefore, bo hold to be the Vyaeasthd ov settled law on the 
pont in question, (in Cho Provinces nob goverod by thy 
rules of the Vyavahdra-mayteh hi ) 


Tt has heen adjudged that—a son, fatherless grandson, or 
the great-grandson whose father and grandfather are dead, 
having a right to sue for setting aside any illegal alienation 
by Ins ancestor of tho hereditary property, has also a niglib 
to suo for adeclaration that tho alicnation is void altogether, 
and that tho ancestor bo restramed fiom making any ilogal * 


* Seo Precedents pp 121, 192, & 193, 


t Out of the principle laid down by Sno Witham Maenaghton aw already 
cited (p. 61, note), tho portion" with reapcet to amucateal personal property, 
tho oceapmnt as at hberty to make any alienation ho aay think: fit,” hemp 
consonant to the above oxposition of the Vir-mitiudoya, may bo tahun to be 
tho Law on the above point, ( 
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alienation of such property. And suing on behalf of tho 
family, he may he entitled to a deerce for possession.* It 
has also been adjudged that—~ 


“4680 ‘The power to restrain a father or othor ancestor 
from alienating ancestial property, and to sue to sot aside 
the illegal alienation thereof, if any, can, however, bo 
exercised by a son, giandson, or the great-grandson whose 
father and grandfather aro dead, only where he did not 
consent to the transactiont or did not get the benefit of 
his share of the purchase-moncy, or where the pwuchasc- 
money has not been applied to pay off a vald encum- 
brance on the estate.t 


Vauraspatt ;—-A decision must not be mado solely by 
having recourse to the letter of the written code, since if 
no decision were made according to tho reason (of tho law), 
there might be a failure of justice—Vyay. Mayt. p, 7. 
Seo Colob, Dig. Vol. IT, p. 128, 


It having been laid down in the Mitfkshar& and other 
paramount quthorities that a gon, and a grandson (whence, 
also the great-grandson whose father and grand father 
are dead) can prevent their father, grandfather, and great- 
grandfather from illegally aliouating property inhorted 
from his ancostor in the direct male line, or can suo to 
set aside such alienation of such proporty, if made,§ it 
follows that— 


61. A son, grandson and great-grandson have no right 
to prevent their father, grandfather or great-grandfather 
from alienating a property which is not an unobstructed 
heritage, but was inherited by him from a collateral or 
maternal relative, or was otherwise acquired.|| 





» See Precedents, pp. 6, 54, 104, 105, 160, 
+ Seo ante, pp. 36—88, 
Soo Procodonta, pp. 98, 84, 101, 103-105, 181, 182. 
§ Seo ante, pages 12, 13, 47-49, 
Ul Sce ante, pp. 12, 18, and Precedents, pp. 110—113. 
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A‘son, grandson and the great-grandson whoso father 
and grandfather ato dead, being declared tO possess ox 
clusively the power to 1oslinin their father and the rest 
fiom illegally alionating tho hereditary property and to 
set asido such ahonation by a law-suitjt it is congluded 
that— 


Pyavatnd, 62. No heir othor than n son, grandson or grent-prand- 
gon (in tho male line) haga right or power to restrain his 
prodecossor from illegally alienating hereditary osiato as 
well as solf-acquired real property. 


Renson, Because, tho right of such heir accrues not by birth, 
but only on the demise of the occupant, so, having no 
right by birth, he has no vight of interdiction or power to 
ptevent alienations, even if the ownor bo dissipating the 
property, Honce,— 


Vyavasthé. 68, A man haying no son, grandson, or the great-grand. 
son { whose father and giandfather are dead), but any othor 
heir or no heir at all, can alicnate, at will, the share or 

noperty which solely dovolved on, or belonged to, him, 
if he has no family whom he is bound to support,§ (Seo 
Vyavasthé 54 and the authorities relative theroto,) 





——_ 
Annotations, 


53. Proporty belonging to @ ringlo man, not shared by a co+ 
paeonor, may bo onjoyet and disposed of by hin, aa ho pleaser ; 
xomoter hehs not being, in this rcupeot, objocty of legal enie, Lis 
entire altonation of it, without consulting any one, being “tho not 
ofa person who is his own master, is valid.” Only oven, with rofor- 
ence to one thus isolated, what ho doos not diaposo of in his lifo- 
time, must bo left to descend in a courso of inheritance : tho right 
of aliening (with vory little exception ) boing confinad to acta to 
tako offect in tho life of the giantor—Sta, Hi, L. Vol, 1, (Ast ld.) 
page 17. 





* Seo ante, pages 47—40, t Soo Procudonts, pp, 107-—110, 123, 124, 
£ Seo ante, pages 12—~14, 19, 20, 27-~29, and Procadonty pp, 112—118, 
§ Sao Procodenta pp, 107-110, 128, 192, 103, 


we eR gg ene 


5 
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aed Unsahes. id 


Inasmuch as, a relative other than a son, grandson, Resin. 


or the great-grandson whose father and grandfather are dead, 
has no claim to the alienor’s property in his life-time,* and 
consequently no power to restiaig him from making the 
alienation, and to sue to set aside the samo, if made, 





Remarks,—Some of tho Hind jurists upon the authori- 
ty of the text—‘‘hey who me born, they who are yet 
unbegotten, and they who are actually in the womb, require 
the means of support, thee is no gift or sale thoreof,+ 
(ante 36 )”’—maintain that a man cannot, without a Jegal 
necessity, alienate his real proporty, acquired or inherited, 
not only when he has a son, grandson, ov great-grandson 
(whose father and grandfather are dead,) alive or con- 
ceived, but also when there is a probability of such child 
being begotten and born in future. It has, however, been 
determined by others and tho Disponsers of justice that 
that text constitutes a precept which 1s not obligatory so far 
as it respects the issue yet unbegotton ; consequently, not to 
alienate property in anticipation of the birth of au issue not 
yet conceived, is a duty not positive, but moral No man, 
therefore, can be restricted fiom alicnating, at will, the 
pony solely owned (n) by him, though there bo a probabi- 
ity of male issuo being begotten and born in future, since 





Annotations. 


63, 64. ‘Tho restriction, as it respects the maintenauce of a man’s 
family, is againat the alienation of the whole of ils calate, (meaning 
land,) not of a small part, no way aflucling its support ; and, if there 
be no land, nor proporty of that desciiption, the 1cason applying ib 
extends to jowels, or similar valuables.—S¢ra, I. L. Vol. I, (2nd Ed.) 


page 18, 





* Soo ante, pages 19, 20. 


t If this text is to be construed literally, as far a8 ib rolates to tha un- 
hegotten son, its affect would be to prevent any alionation at any time. It 
is nothing more than a moral precept, evinomg the kindly provision which 
tho Hindé contemplates making for the gonsial family.—Noiton's Loading 
Cauos, Part Uf, p. 428. Vide Koshob Chunder Ghose », Bishnu Piosaud 
Ghovo,—§, D, A. Degla, for 1860, p. 340, 


Pynvasthd, 
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such issno can have no right mior to his birth or con- 
ceptions and having no such right, he cannot sot asido 
tho alienation and yecover tho proporty aliounted before 
his birth, as atherwiso, tho offect would procedo its cans; 
for, birth alono is the causo of heritable right * and this 
righé would accrue before its causo, should such issue bo 
allowod to have a right to recover tho properly disposod of 
before his bith, Novertholoss,— 


64, If the sole owner of an astate, destitute of such 
male issue as abovo, has a family whom he is bound to 
maintain, he must not alienate the whole of his property 
thongh solely owned(2) by him, but only what may remain 
after yoserving and preserving a portion adequate to its 
maintenance. t 


(n) Here by ‘property solely owned’ must bo underatood tho 
portion of the anoestral or joint family property which tho man 
veovived oxclusively for his own shave in partition with his ao. 
parceners (collateral, as well ag lineal, if any), also the property 
which ho solely inherited and enjoyed without a eo-sharor (lines! 
or collateral), and algo his solf-acquived separate property, 





Annotations. 

53—55, It is to bo recollected, however, that separate acquiyi- 
tions, by a membor of an undivided family, so made as to rons 
dor them exclusive, and impartible, ave as much solo proporty, to all 
iutonts aud purposes, ad thaugh tho maker had been, at the time, 
divided, aud soparate. And that, oven with respect to prohibited 
gifls, “thoy may bo valid, unitor tho exooptions which tho ln 
allows ; such as cistross, nocossary support of the family, and pions 
uses, arising from indiaponsablo dutiea—~Sta I. Ju Vol 1, 
(2nd Ed.) p. 261. 

83,64, Tho author of tho Smriti Chandviké, apeaking of common 
property, of which « gift is forbiddon by the law, observes, that 
this regards common ways, and other things common to many 4 
but proporty bolonging to an undivided fumly (ho says) may, in 





™ Soa ande, p. 14-16, and Piecedonts 6, 15, 40, 72 and Mad. It, Q. Deoin, 
Vol. IV, page 307. 
+ Sco tho Annotation in pages 87, 45, 59, ant Pecadonts ypagon 128, 19a, 
Ani} 193, * 


Far 
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Fe Lenten aa ete 


I. Because maintenance of the family is an indispen- Authority. 


sable obligation.—V4, 444, (Sana) p. 181, Vide Alat. (Sans.) 
page 259, 


II. Manu:—~The support of those who must bo main- Authority, 


tained is the approved means of attaining heaven, but hell 
is the man’s portion if they suffer.* 


Annotations, 

certain circumstances, be given away, since the consent of all parties 
concerned may be easily had in this instanee, though not so in the 
caso of a public way, common to great numbers. It is afterwards 
observed, that an owner may give away his own acquisitions, without 
the consent of his undivided brethren, but not so joint hereditary 
properly, The author, howovor, goes still further in regard to 
tmmovables ; vestricting a sole owner from solling, pledging, or giving 
away, without consont of kindred, dmmovable property acquired by 
Ainsclf, unless it oxeced the necessary subsistence of the family, or 
unless the wants of the family, or other distress, require it to bo 
parted with—Colebrooke’s opinion. Vide Sia, I. L, Vol. II, 
{2nd Eq.) page 439. 

53, 54. Wherever there exists no issue male, noy adopted son, as 
substitute for it, he appems to bo nowhere under any restriction, ex- 
cepting that of nob leaving his family destitute; and, evop with re- 
gi to this obligation, whether it be, according to the Bongal school 
more than a moral one, seems to be a question, Whatever may 
be thought of these clogs on alienation, ina country highly com- 
mereial like our own,—founded, as they mae upon the benevolent 
principle of providing for those, in whose favour every man con- 
tracts a debt, upon becoming the head of a family, in this viow, 
thoy are not unfit to be onforcod.—Séa, TL. L. Vol. I, (1st Ed.) 
pages 20, 21. 

54. The necessity of every one to\provide for tho maintenance of 
his family and their consequent right to a sufficiency for that pur- 
pose, is generally admitted.—Sutherland’s opinion, Stra, 1 I, 
(2nd Kd.) page 13, 





“ Like soveral others, thia text is nol to be found in tho printed Inatitutes 
of Manv 5 it is, novortheloss, n woll known ono, and is cited in many books 
of anthosity, 


PPI hee 
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Authotity. IIT, Manu:—Iven what ho doos for tho sake of his 
future spiritual body, to the injury of those whom ho is 
bound to maintain, shall bring him ultimate misory, both 
in this lifo and in tho next. 


Authouty. TV, Vrimaspratr:—A man may givo away what romains 
after the food and raiment for his family; tho giver of more, 
who leaves his fumily naked and unfed, may tasto honoy 
first, but shall afterwards find it poison.—Vede Colob. Dig. 
(Lon. Ed.) Vol, Ii, pago 191, 


Authority. V, KArvAvanAi-—lExcept his whole estate (0) and his 
dwelling house, what remains of his own proporty after 
the food and clothing of his family, a man may give away ; 
otherwise it may not be given.*— Vt, Mt. ( Sans.) p. 122. 
Vide Coleb. Dig. Vol. U1, (Lon. Ed.) p, 133. 


Authority. As to what is said by KAryAvana—Excopt his wholo 
estate and his dwelling house, what remains of his own pro- 
perty after the food and clothing of his family, a man may 
give away; otherwise it may not be givon.” By that is 
meant that excepting (his) dwelling house, the property 
which is his own, that is, the property capablo of boing alie- 

) nated (by him) at pleasure.—Vé, Adz, ( Sans.) p. 122. 
« 


(0) Tho whole estato should bo undorstood in tha modo al- 
ready montioned ; that is, the wholo of his cflvots, including what 
is required for tho maintonanco of the family until other property 








*Tho original of tho above runa thus:—~“Servaswam grike barjanty 
Rutunba-bharnddhikam, yad-dravyan tat swakam degen, adeyam aydt atonyi 
thé ;" and the following is tho translation hoent ax contained in Colobrooke's 
Digest :— Lixcopt his Whole proparty and hia dwolling house, what romaing 
after tho food and olothing of his family, o man inuy yave away, whether tt 
be fiw or movable; othorwiao, it may not he given.” (hom Na. Vol, IL, 
p. 133) But thia docs not glva tho meaning of tho Sanshrte wordy “ Yat 
dravyam iat swakam (tho property which 16 his own),” whieh form tho aan 
tiat part of the above toxt of KArvdyana; inasmuch ns, what the Sago 
intonded to ordain by that portion of the toxt is, that 6 man may give mway 
thet ts his oon property, after reserving a8 muh of itasd may sutiics fur tho 
food and iniment of hig family, ‘Yhe above wyor ia alko tnanifent from 
tho intoipiotation of tho text itself which is givon by Jagaunndtha aut 
tranalaterdt by tho samo lomned translator, and which f4 inserted here, below 
the toxt in question ¢, v 

‘Tho above toxt of KAvydyana lias been hold to ba a restrictive, and nob 


; amoral, precept. Seo the Section on Maintenance, aud Mongale Debi v. Dinas 
‘ nath Boe, 4B. La, p, 72 
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bo gated, Such a meaning is deduced from tho sequel, ‘ what 
remalng aftor the food and clothing for his family.’ Or tho excess 
Qbove the maintonance of the family is expressly declared, éo 
provide against the attempt of giving away oven a trifle, when the 
family is but ill-maintained out of the whole estate, Conso- 
quently, the gift even of a trifle, if it be not an oxcoss abovo 
the subsistence of the family, is forbidden. Or tho text may bo 
read, “ Sarvaswam griha-varjitiam,” inatead of “ Sarvaswam griha 
varjan-tu.” Consequently, the whole of his own property ( except 
his dwolling house ) that remains after the food and clothing of 
his family, a mon may give away ; such will be the sense (of the 
text.) “The whole” is there montioned to show that movables 
and immovables ave not distinguished.  H¢s own,” by this term, 
deposits and the like are excepted: tha sonse is, his own several 
property ; by which joint property is nlso excopted. In oon- 
currence with other Sages, a distinction must be understood in 
reapeot of a thing promised, a wifo, or a son,—Coleb, Dig. Vol. IT, 
(Lon, Ed,) p. 134. 


TIere the condition ewpressed in the text concerning alien- 
able property, that it must exceed the subsistence of the 
family, shows, that the gift of what does not exceed the 
subsistence of the family is not valid; and tho declaration 
that joint property may not be given, shows, that the gift of 
several proporty is valid,—JZbid, 


VIL YAsnavanrya :—Except a wife and son, 2 man may Authority, 


give away what is his own (p), if it does not affect the 
(subsistence of his) family (q); not (however) the whole, 
if he has male issue in esse (), nor what is promised to 
another.*—Mit, ( Sans, ) p. 259. 


(p) “Tis own,” that is what belongs to himsolf, By tho ox- 
prossion ‘ho may give away what is hes own’—it is indicated that 
these five (kinds of property ) ave inalienablo, oiz,—what is re- 
ceived for delivery to another, what is borrowed for use, what 
is pledged, what is common, and what is deposited.—dfe, (Sans ) 
pp. 259, 260, . 





* Tho original of tho above is as follows :—" Swan-kutumba bharandd-deyam 
dér sutdd-rite, némwaye sate saavaswam, yach-chenyasmoi pratisrutan" ; and 
tho translation heicof as contained in Colobiooke'’s Digest :uns thus; ~''In 
distress for tho maintenance of tho family, property may bo givon away, oxcopt 
a wifo or a son, but not the whole of a man's estato, if he has isaua living: 
nor what ho has promised to anothor,” (Vol. II, p, 128.) Tho inaccuracy of 
this translation will be found upon collating it with the original, as well aa 
with ita intorprotation in the Mitdksharé and Vira-mitrodaya above given, 





Vyavaatha. 


Exposition, 
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(y,@ “Except a wifo and son, aman may givo away what 
ia Jus own, if it docs affect the (subsistonco of his) family: the 
meaning is that, without jury to the fumily he may give away 
that which may eaceed (ho support of (his) family, aud which is 
Jus own,—Vi, dLit, (Sans.) p, 124, 


(q) ‘If it doos not afoot tho (subsistence of his) funily,’— 
that 14, ho may give away what may oxcoud the support, of (his) 
funily ; becnusc, maintonanco of the family is an indisponsallo 
obligation, Thus Masui A mother and father in their otd 
ago, a virtuous wifo, and an infant son, must bo maintnined, 
even by tho commission of a hundred offonces.”-—Afié ( Sans.) 
page 259, 

(r) Further, 2 son, son’s son, and othor doscondant being tn 
esse, he { the owner) should not give away the wholo (of his} 
property ; for it is said ( by NArana ) that proorenting sons, (the 
father ) must perform their initiatory ceremonies, and provide fut 
thoir livelihood.— A/it, ( Sans, ) p. 260, 


55. After partition with his sons also a father can, with. 
out their consent, alionate the share received by him in 
aitition, as well as the property subsoquently acquired by 
him, to any person, if no son is born to him after putition, 
and he has no other family whom he is bound to maintain.* 


Tle can do s0, becanso, tho claim which tho other sons 
had, upon strongth of their right by birth, to tho aneestral 
and paternal proporty, no Jongor existed by reason of thoiy 
having already received their appopriato shares Uhorein, 
and the father was no longer subject to their control in 
regard to tho alionation of his own share; and bocause, 
partition destroying the joint right in tho whole, aud cang- 
ing the father’s sevoral or oxclusive right lo his own share 
to acciue, rendered him the absolute master thereof and 
vested with independont power. to alionate the same, 


Partition (vi-bhdga) is tho adjustmont of diverse rights 
regarding tho wholo by distributing thom on particular pore 
tions of the aggrogate.—2Zit, In. Chap, 1, Sect, i, § 4 


* Sco Partition, and Prccedonta pp. 90, 08, 147, 179, 
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So likewise, the grandson hag a right of prohibition, Authority. 
if his wnseparated father is making a donation, or a sale, of 
effects inherited from the grandfather.’"* Tiom the above 
passage of the Mitéksharé it is implied that a son has no 
aight of prohibition uf his separated fathor alienate his own 
exclusive shave of the effects inherited fiom the grandfather, 

56. A father as well as any other ancestor has Vyavastha. 
exclusive ownership in, and absolute power over, 
his own acquired movable property, which he can 
dispose of at will, aud neither his son, nor grand- 
son, can. restrain him from so doine.t 


I, YAsxvavanrkya:—*The father is master of {he Authoiity 
gems, pons and cotals, and of all (other movable pro- 
peity): but neither the father, nor the grandtather, is 
go of the whole immovable estate.’—Afit, In. Chap. I, 

Scet, i, § 21. 


IE So likewise, the grandson has aight of prohibition, Authnity 
if bis unsepmated fither 19 making a donation, or a sale, 
of effects inherited from the grandfather: but he has no 
right of interference, if the effects were acquired by the 
father. On the contrary, he must acquiesce, because he is 
dependant.t—AMit, In, Chap. I, Sect. v, § 9. 





Annotations, 

56, Mddhavya observes, iniegud to movables, that property, 
which a man himself aequired, may be aliened by him, without tho 
assent of his brothien, with whom he had made no partition of i 
wealil ; bub not so in regard to immovables ; adding tho remark, 
that property inherited from ancestors may be given away by the 
chief brother, with the assent of tho est. Ie appenra to consider 
all the passages cited by him in this place, as relating to immovable 
propeity , and if may, therefore, be questioned, whother he contem- 
plated any restrain on a joint proprictor from giving away novables, 
not execading his own shato of undivided wenlth.—Colebiooke’s 
Remarks, See Str. IT. L, Vol. 17, (Qud Md.) p. 441 

* Mit Tn Chap I, Seet. v, § 9. 
1 Soo pp. 40, 41, 47, 48, and tho Romaks pp."50—58, 
a 








Authouty, 


Vyavastha, 


Vyavasthé 


Authouty, 
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TIT, Although ason and grandson have, by birth alone, 
ownership in tho grandfathe’s property, yel, undor tho 
terts alroady cited, sinco sony aio dependant on then fathor 
in regud to tha paternal estate, and tha father las a proe 
dominant infcrestas th was acquicd by himsclf, the song 
must acquiesco in the father’s disposal of his own acquired 
propoty ofher than immovable and bipeds (tho disposal 
whereol 1 restiutcled) by the text * Tmmovables and bipeds,” 
&e, aheady ertod (ante pp. 36, 873) but inregmd to tho 
mandiather’s estate, Lhere 18 power (vested in tho giandson) 
of interdiction to prevent (illegal) ahenationsy—Vé, thé, 
(Suns ) page 177. 


5%. Movable propaty lost by a paternal ancestor and 
recovered by a father without the aid of the jomb funds or 
without co-operation, but with the permission or privity of 
his son and the iest, may also bo disposed of by hun at 
will, the samo boing ticated by Inw as his self-acquired 
properly | Never theless,— 


58 Where there is only self-acquited movable property, 
here the father must not altenate tho whole withont acaciy. 
ing @ portion adequate to the mamtonanco of tho family 
whom he 1s bound to support | 


Beeatse matmtenanco of the funily is an indispensable 
obligation, —Vé, Alet. (Sans,) po ISL. Vade lit, (Sars.) 


page 260, 


Aunotations, 


58, As to moyablos, he appoms to ho ab liberty fo male gifta on 
molives of nati affection, but nob even in vega to these, to 
tho extent of tho whole of his property. —Sta. Vol 1, Quad Wh) 
page 26L, 


* ‘Lhe csprossion— the son must acquicece in the father's ddnporal of Ina 
own acquted proputy,’—scoma to be urcd tor tho sabe of frealty im tho 
transiction, and not ob account of any winl of sulllowont power am (ho 
father tn the sume manner avin tho cud af alienation by a separated pate 
cone: tho consent ol all the icationds to the faoty of tho transaction, hy 
obviating any futine doubt, and nob on account of any waub of suftigiont 
powet.—Seo Mt, In Chap, 1, Scot 1, § 30 

4 Soo Patition 
Seo tho annotations in pages 36 and 46, plao Vydavaathd 64, and tho 


authoutics, annotations, &c,, relative thoroto, 


iB 


ON SUPREMACY OVER JOINT PROPERTY. G7 


It has been adjudged that—the right by birth, which a 
son hag in the ancestial estate as well as his interest in 
the property sepmately acquied by him, can be sold for his 
own debts ;* and that— 


59 Sale of ancestral property for liquidation of the 
father's debt is valid, provided the debt was contracted 
legally and not for an immotal ptupose + 


SECTION UH. 


Tun Surrrsacy orn Conrron or A Fatmer over Jor Prorrr- 
iy, &, AND—IN OAsE or HIS AnsLNon, Disabinrry, Duatisr, 
OR ABDIOA 1I0N,—O1 TS YLDESS SON OR 
ANOUIER DIST QUALILILD. 


60. Although tho father and son have equal 
right aud ownership in the ancestral estate, and 
the father has to obtain hisson’s consent to the dis- 
posal of such property, as well as to the disposal 
of other joint-lamily property, yet the father alone 
is entitled to hold and manage such property, to 
receive and disburse monies, and to manage all 
othor family affairs, he being governor thereof | 


61 As in civil matters, so in religious duties also, song 
aio dependant upon thew father, and ao to act under his 


permission. 


Annotations 


G0, With regard to the state of the owner, the law in its pro- 
visions foi disposal of property, almost constantly contemplates him 
as the head of tho family, ‘To one not so, restrictions upon rlien- 
ation do not genorally apply. Sta, A. L. Vol. £, (ist Ed) pp 16, 17, 





* Sea Precotonts, p 114 ‘+ Sco Precedents, pp. 68, 72, 176, 
| Sco ante, pp 85—41, 65, 16, nlao Partation in the fatho's life-time, and 
Precedonts pp. 6, 42, 71, 126,128—130. 


Vyavasth a, 


Vyavaathd, 


Vyavastha, 
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Authority, HAnita ;—-Whilo tho father tives, sons are not indepen- 
dent (d) in regard to the receipt (@) and expenditare(d) 
of wealth, and: ( dhshepa )* amereement (e).—Smri, Chan. 
Chap. I, CL 91 ;—~Vé. di. (Sans.) pago 170. 





(a) ‘Reecipt? ] Enjoyment (of woalth.)—Smri, Chan, Chap. T, 
Clause 21. : 


(b) ‘Expenditure’ ] Disbursement of wealth. —Zbid. 
(ce) ‘Amercoment (dkshept)’']* Fining the slaves and othor 


houschold servants, when thoy commit faults, by way of chastixe- 
mont.—Zbid, 


-(a) ‘Are not independent’ ] are not competont to enjoy tho 
wealth at pleasure, irrespective of the will of the fhther.—Lbid, 


Likewise, they are incompetent to perform separately 
religious sacrifices, und to dig tanks, &e, for charitable 
purposes. — Vide Smuri, Chan. Chap. 1, Cl. 22. 





Authority, It must hence be understood that the son must maintain 
tho consecrated fire (ugni-hotra,) and porform other religious 
acts with the perniission of his futher, and not without 
it—Smri. Chan. Chap, I, Cl 22. 


Authority. “After the death of the father and tho mother, the bro- 
thers, being assembled, may divide among themselyes tha 
paternal (and maternal) estate ; but they have no ownership 
over it, while their parents live (tess tho fabher choose to 
distribute it)? (Manu, Chap UX, 0 104.) ‘they have 
no ownership over it while their parents live’) Dy this also 
their want of indepondent powor over their property is in- 
dicated, and not want of right, for it is nsotiled point that 
sous have, by birth, a right in the patornal wealth. —V¢ 
Ali, (Suns.) page 170. 


Authaity, ° As to what Drvana says:—*Whov tho fither is deccased 
let the sons divide the father’s wealth, for, sous haye not 
ownership (swémyam) whilo the father is alive and treo 


- ® “ Akshepa” ia translated ag “bailmont” in Colobrooke's Ddyabhagie 
Ch, T, para. d2 5 ag “recovery” in TE Digent, pyre 1); and aw “eonmure in 
Borraduilo’s Pyav, Alayt, Chap. UM, See, 1, para, 4. Bub none of these 
translations agrees with this author, who construcs the tommiin the wonan of 
“qmorcoment,"— Note by the Lrauslutor of the Smadtchandrikd, pago 6 
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from defect.” The want of ownership (Aswdémyam ) re- 
ferred to in this text must be construed as implying simply 
want of independent power (Aswatantryam ), for, it is a 
fact. established in the world that sons have ownership by 
birth in the property of their father, even where the latter 
may be free from defect.— Vide Smart, Chan. Chap. I, Cl. 28. 


Farther,— 


62. ‘When the father is remotely absont or of 
unsound mind on account of old age or disease, or 
otherwise disqualified, then, as upon his actual de- 
mise, the eldest son, if qualified, otherwise, with 
his consent(e), another son, best qualified, can, as 
kartd of the joint family, manage the paternal and 
ancestral estate; and he can with the consent of 
all, express or implied, enter into contracts, and 
do all acts in respect of the same,* 


Now, from the digression, the use of the phrase “ free 
from defect,’ in the text of Devata, (p. 65,) serves 
to indicate that where a father labors under a 4efect, the 
sons become independent of him. It must consequently 
be understood, that even where a father is alive, if he is 
disqnalified, independence in respéct of the receipt and ex- 
penditure of the wealth ‘becomes vested in the eldest son, 
and that the other sons are to remain under his control. 
Hence, SHANKHA and Likurra:—“ Should he (the father) 
be incapable, let the eldest manage the affairs of the 
family, or, with hig consent (¢), a younger brother fanan- 
tara (f)] conversant with business.”—Smri. Chan, Chap, I, 
Clause 28, : 





Annotations. 


62, If, in any caso, asin that of tho protractod absonce of the 
fathor from home, there should arise a question of management, 
dofoasible on his return, or recovery, whichever of tho sons is the 
most conversant with business, is tho proper one to interfere on, 





* Seo Partition in the life-time of the fathor, and Precedents pp. 131, 132, _ 


185-—-104,; Svo alao the Section on Payment of debts, 


Vyavasth &. 


Authority, 





Authority, 


Autho1ity, 


Authority, 


Exposition. 


Vyavastled, 
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(2 “With hia consent”] With the eonsont of tho oldost son who 
thon possessos independent powor—lbed, Cl, 29, 


(/)  Youngor brother (anantara)"—signilios n youngor brothor 
in gonoral ; competoncy to trausact Dusivoss, anid nob sonioity 
by buth, bomg here ossenbil.— Vide Ubi, 


TiAriva :—Butif ho (the father) ba decayed, remotey 
absent, or afflicted with disense, leb tho eldest son manage 
tho afiairs as he pleases [kdmam (g)]’—Smri, Chan 
Chap. [, Ch 30. ¢ 


(9) “As ho pleases (émam)"] In 10ference to tho eldest son, 
in the above passage, tho depondance of tho sons on thoir father 
is shown to have thon coased.—lZbid. 


It appears from tho (above) toast of IfArfra, that if tho 
fathor be living, but anyhow disquaiitiod for business, tho eldest 
son has a right lo mmago tho alas, Manu also dvolares, that 
tho eldest gon alone shall conduct the alfurs liko a fithor, 
although tho title of all tho bethron to that estito bo oqual.— 
Coleb. Dig, Vol 11, (Lon Id.) p, 628. 


Manu :3-The eldest biothor may take entira posses- 
sion of the patrimony ; and the othors may live under him, 
as they Lived under their father, unless they choose to be 
separuted,—Coleb, Dig. Vol. 11, (lon, ld.) p. 628, 


That is, tho oldest ondued with all tho most ominent 
virtues, shall have power, like w father, ovor tho inhort. 
able patrimony, Radndlaru—BSvoo lbid. And— 


63. If tho father abdicate or give up his worldly 
concerns, then also, as upon his death, natural 





Annotations. 


tho ocension ; not primogonituro, bub capacity, being, for this pure 
poso, conarlored as affording the best ilo ana family; though, 
othor things bong equal, tho elder has undoubtedly the proferablo 
titlo-—Stra, TL Ta Vol. T, (nad tii) pe 188. 

63, The inhoutance huving doseondod in co-pareenary, tho 
charactoristic of this stato, whilo it coutinues, is, with .uferonco to 


oo. 


we =e 


pe 
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or otyil, the eldest son, or the son who is best 
qualified, will have, independently of him, power 
to deal with, and manage, the family estate, so long 
as it continues undivided, notwithstanding that all 
the other brothers are, in that case, vested with 
full vight in tho estate, their inchoate right arising 
by birth becoming then porfocted by the voluntary 
abandonment of the oceupant.* 


Because, thon the father, if he choose to remain at home, Reason. 


will only be revered as the head of the family in respect 
of the performance of ceremonies, but not in respect of the 
family-estate. 


64. Except under the necessity or circum yyaastha, 


stances, above stated, should a son, without his 
father’s consent, exercise his (the father’s ) power 
to onter into contracts and to do other acts in res. 
pect of the joint family property, tho samc aro illo- 
gal and invalid.t 


Annotations. 


the propeity and management of 1t, a community of intorost ; 
though, in ordor to avoid confusion, reason and law alike suggest 
tho propriety of adopting somo one to conduct the family conceins, 
Tho eldest hag a claim to this confidonco, but it is subject to charac- 
tor, and tho general sonse of Lhe co-priconers, without a conew 
ronco of which no capress or implicd protention of the kind can 
have any validity. This managoment icgaids the dealings and 
transactions that aro carried on under it, professodly on behalf of 
tho family, the obligatory forco of which becomes of importance 
alike to the members in genoral, and to oreditois,—-Stra. H. L. Vol. 
I, (ist Bd.) p. 176. 





* Soo Partition, and aute pp. 20—24, and also Procedents pp. 25-27, 36 
8Y, 181, 132, 


t S00 Prcdedents pp. 126—180, and Paatition in tho life-time of the father. 
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SECTION Ill. 


Tru Exinns op run Riaue anp Powner of A (0-PARGIINER OVER 
Proreriy, Divinip, on Unniyipnp. 


Vyavatht 65. No member of a joint family, without tho 


consent of his co-parcenor, is compelont to alien. 
ate the joint property even to the extent of his 
own share theroin ; such alionation of such properly 
being both illegal and invalid.* 


Reason, Because, partition nob having takon place, he has no 


sevoral ught m any part of tho estate, buf a rght vmod 
with that of his co-parcener in the whole property mdtseri+ 
minatcly, so that the same property which appertains to 
one paicenct belongs to another likewise | 


Vrs, —A singlo parcenor may not without tho consent ol 
tho 1est, make a sale or gift of tho wholo immovable estate, nor 
of what 18 common to the finly |—Ve dle (Sans) p. 181. 





Annotations, 


65, A co-parconer rt protubtiod dram desposing of his awn 
share of job ancostral property, and such anact, whore tho doc 
timo of the Mtakshod provaily, (which docs nol rocopuive any 
sovoral right antl after pattibon, or tho pumetplo of & foci value,’ 
would undoubtedly bo both allegal and anvalidve-Macne Ue dis 

~ Vol T, p. 6 

405, 68—Tho Mitakshaad of Vins ant swan mekos no auch dis. 

fxn nor oxcoplton, though the anthor oyplans wnt pills ad 

COMP ng, Ist, suchas we not fib to be given for want ol proprw- 
tuy MBE, and Qudly, suck as may not bo given by reason of an 


a ry aes 
Pa Son Prog dents pp 6, 61—f7, 1a tay (7-161, 173, 182, 186, 198, and 
aon WL yyy Hl, Chap X, Cuso 4, and Chap AL, Caw f 


1 Potion { Vi bhdya) vs tho adpwstinont of dismao iphts repading 


the wholo b f SNCITULO = = 
Rit In Chi vee bene on puticular portions of the ag,iqale 
bo 2 


periuoe onfas a apocial or oxchiwmive ownc slip on tho sons and tho roab 
O81 the patrnal estate and so forlh-~Sone Chun Chap L, Ul 2é, 


+ Se, Cotobooke's translation of tho Déyabhd se, prgo 31, nota, 


as 


tit 


~ or 
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Prasdpatt :—Any act done in respect of immovable pro- Authouty 


peity without the consout of the co-heirs, is to bo con- 
sidered, as not done, even when one of the co-heits docs not 
consont (@) to 1t—~Vido Smrd. Chan. Chap. VII, § 45. 


(a) Cousont may be express or implied, as woll as prosumed 
by silonce o: tho like.* 


. 


If there be no prohibition, there is consent, on account of 
the maxim: “The mtention of another, not prohibited, is 
sanctioned.”—Da. Chan. Sect. 1, § 32. 


Variraspatt:—Separated kinsmen as those who ate un- 
separated, are equal in 1ospect of ummovables: one has not 
power ove. the whole to make a gift, sale o1 mortgage, 
Ratndkara; Vyav. May Chap. IV, Sect. VII, § 87; 
Smet. Chan, Chap XY, Ch 3. | 


As for tho toxt of Vrimasratr: “Sepatated hoiis as those who 
ALO Unsepaated, aro oqual in respect of immovebles ; for ono has 
not power over tha whole, to give, mortgage, or soll it ,” accord- 
ing to Afadana 1b 18 for putting a stop to the mght, among co- 
hens, evon sepmated as to thew shares (of movable effects, 
though unsepaiated in other 1espects), to disposo by gift or other 
mode, without (genoral) consent, of gram, or tho like, the pro- 
duce of undivided fields or othor (fixed property).—Vyay. May. 
Chap, IV, Soot, VII, § 37. 


— 


Annotations, 


oxpioss prohibition, ‘Tho alionation of yont property 18 compro- 
hondod in ts author's class of gifts unfit, because they me molubit- 
ed: and the only distinction that sooms fanly deduable from his 
doctiine 1s, that gifts unfit by reason of tho want of propriotmy 
aight, ale necessauly null and void; but that grfts unfil, because 
they aio prohibited by general rules, may be valid undor the excop- 
tions which tho law allows such as distiess, necessary support of 
tho family, and pious purposes ausing fiom indispensable duties. 
(Aft. In. Ch. T, Soot. 1, § 29.)—Colobiooko’s opmion, Vide Stra 
I, 1. Vol. TI, (Qnd Ed.) p 433, 





* See Precedents pp. 180192, 
oC 


Authority. 


7) 
ra 





Authority. 


Authorily, 
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Vautasrasi, howovor, states‘ Soparatod heirs, ns thoso who 
aro unseparated, are equal im respeot of immovables ; for one has 
not power oyer the wholo to give, mortgage, or well 11. Bat this 
text is applicable to a ease where, from difluully of dividing the 
Jand itself in equal portions, the co-heirs onler info an agreomont 
as to the division of ifs prodnea in times of harvest and diyide 
actually the other property than the land actually belonging in 
common to tho family. To auch nv oaso ib is cloar (hat none of (ho 
parconors has an exclusive and independent title to tho land. 
Savi. Chan, Chup. XV, Ol. 3. 


As to tho passage :—“ Separated kinsmon, as those who are unse- 
parated, avo equal in respect of immovables: one has not powor 
ovor the whole to make a gift, anlo or mortgngo,”*—il is only to 
indicate tho distinction which there is in (regard to) immovable 
property, notwithatanding that tho ownotship of tho mombers of 
an undivided family im tho goods common to them is equal, and 
the alienation thereof (by one) without the cousont of tho rest is 
invalid.— Vi, Af. (Sans, } p. 181, 


The following passage :-—“Scparated kinsmon as those 
who are unsopmated, are equal in respect of immovables; 
for onc has not power over tho wholo, to make a gift, sulo or 
mortgago ;"*—must be thus interpreted :— among unsepru- 
ated kinsmon tho consent of ald is indispensably roqui- 
site, because no ono is fully empowered to mutky at aionn- 
tion, since the estate is in common,—Coleb, Ai In, 
Chap. I, Sect. i, § 30. See tho foot note in p, 80, 


‘Vrippra YAINAVALK YA: —No ono (¢) is compelont oven 
to mako a partition of tho inheritanee doscondod from 
ancestors (b). It is simply to ho enjoyod ; there ean bo no 
gift or salo of tho samo—~Siuri, Chai, Chap VU, OL 49, 


(b) Inheritance descended from ancestors] Land wid tho like 
belonging horeditarily to Uno family, ——/bed. 


(c) Ho one | Not ovon tho fathor or tho liko,—-Jbtd. 


By the particle “ ap?” (ovon) being added in the Sanskrit 
passage to tho words “to mako partition,” it is shown 
that want of power applics also to tla sala and the 
like —J bid. 


* Atoxt of Voihaspati, Suv payo 73. 





wt. eae 
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Tho conclusion, therefore, is that no partition, sale, or 
gift is to bo made of hereditary immovable property, except 
with the assent of the co-leirs.—Ibid., Cl. 50. So,— 


66. A man is competent to alienate any portion of such 
proporty with the consent of his co-parceners or co-sharers, 
and nob without it.* 


VActraspatt Misra.—Consent is requisite only in the pro- 
perty which is jomt, and not in that which is not joint.t-— 
Vi. Chi. (Sans.) p. 87. 


What is joint with others may be given with their con. 
sent.*—Jbid., p. 87. 


Tho assent of the co-sharors is required in the (alicnation 
of) joint hereditary property whether movable or immoya- 
ble.t—Jbid. p. 38, 


67. Alicnation of a proper portion of the joint 
family property by any of the unscparated co- 
parceners, even without tho consent of the rest, is 
valid, if p calamity affecting tho family require it, 
or support of the family make it unavoidable, or 
indispensable acts, religiqus or sccular,—such as the 





Se See 


Annotations. 


65—G66. According to the dostrina of the Renues school, as 
provalont to the Southward, a member of an undtvided family must 
first obtain partition, before ho can exorcise individual ownership 
ovor his right in the joint propealy, without tho cousont of his co- 
parconors ; a gift of undivided property, without such consent, 
being regarded by dhe Mittkshai4 ay incompotenut ; eb least so fiw’ 
as rogards tho realty.—Stra. Ul. I. Vol. [, (2nd Ed.) p, 261. 

* Seo ante, pp. 38, 89 aud Preacdonts pp. 193-~138, 149, 161, 100—193, 


{ Tho above translation lis Deon mate by the author of this work m 
consequonco tho ti ustation (as contained in Baboo Prosunno Cooma ‘Ta 
goio's Book,) of the original of those thioe paagiaphs, not being aceuato, 





Vyavasthd. 


Authonity. 


Vyavasthé, 








Authority. 


Authority. 


a 


Authority, 


Authority. 


Vyavastha, 
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obsequics of tho father or the like, marriago of a 
daughter oy the like, payment of revenue and 
repayment of just debts or tho like,—rendey if ne- 
cossary.* 


VartAspaty :—liven a single individual may conclido a 
donation, mortgage or sale of immovable proporty dtuiug a 
season of distress, for the sako of the funily, and ospecially 
for pious purposes, (Seo ants, p, 42.) 


The meaning of that text is this: while tho sons and 
grandsons are minors, and incapablo' of giving their con- 
sent to a gift and tho like; or whilo brothers are so, and 
continuo unseparated ;f even ono person, who is capable, 
may conclude a gift, hypothecation, or sno, of immoyablo 
property, if a calamity affecting tho whole family requiro 
it, or the support of the family render it nocossary, or in- 
dispensable duties such as the obsoquics of tho father or 
the like mako it unavoidable, —44d, In. Chap. I, Soo, i, § 29. 


In a calamity affecting the family, any person (of that 
family) is competent oven withont the consent of the rest to 
make a gift, sale, or the liko, oven of immovable proporty, 
tho support of tho family boing indisponsablo.—Vé JLid. 
(Sans.) p. 181, 


Whon any common danger happons or whon a daughter 
of tho family is to bo mariied, aud tho like, even tho undi-+ 
vided immovable property can be given or sold, by a porson 
who has become soparated,— Vi. Chi, pe 809. 


68. A disposal of immovablo property boing al. 
lowed under a logal necessity, or for a purposo pres- 
cribed by law, @ fortiori movables may bo disposed. 
of for the samo reason by any of the co-parcoucrs. { 





* Sou ante, pp. 41—43, and Piveedouts pp 6, 61 62, 68, 72, 78 ~R6, 03, 
101, 106, 118, 122, 136—158, 149, 176, 181- 188, 185, 186, 190, LD9, 10.4. 


+t Svo tho Woot-nolo in payo 42, 
| Soo Annotations pp. 40, 44, 47, 43, 


ene 


~ 


\ 


te 
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G9. It has, however, been determined by the IZigh Court 
of ‘Madyas that 2 member of an undivided family, wilhout 


Vyavasthe, 


nocording to 
the igh 


the consent of his co-parcener, is compotent to alionate for Courts of Ma- 
any purpose that portion of the joint estate, to which, if par- ‘iss and Bom- 


tition took place, he would be individually entitled. While 
the High Court of Bombay has held that a member of an 
undivided family cannot give away, but can sell or mortgage 
for any purpose, his share in the joint estate without tho 
conseut of his co-parconcer.* 


Such determinations appear to have been arrived at not in 
conformity with the Métaksharé, Mayikha, Smriti-Chan- 
driké and the other paramount authorities of those provin- 
ces, but in accordance with the opinions of Mr. Colebrooke, 
My, Ellis, and Sir ‘Thomas Strange.+ 





Annotations, 


67—G9, It may bo objected to Visyydnrswara and the Simzti- 
chandrika that tho toxts which prohibit gifts of any portion of 
joint property, or tho whole of a man’s sole property, thereby dis- 
tressing his family, equally forbid salo and mortgago of it: so 


* Seo Procedonts pp. 139—~146, 162, 189-—194. 

+ In tho last and most olaborate decision to the above efloat, it has beon 
thua observed by Chief Justice Westropp :—" As a goncral proposition, it is 
truo that, in this Prosidency, tho Mitédshard, whoo not differing fiom tho 
Maytkha, ia waually followed by the Courts upon questions of Hindi law. 
But this rule is not invariable, Tho comts have, in somo instances, declined 
to follow cithor of those works, ‘The doctiino of My, Colebrooke, Mi. Lllis, 
and Sir Thomes Strango, as to the right of alienation for valuable considera- 
tion by ono of acvetal co-parconors of his shai in an undivided Hindd family 
ostate, without tho asaont of tho others, has hoon hore mofoued to thatof tho 
Mithila and Bonares schools ; and asa logical consequones of that Aontrine, 
tho courts have recognized the right of 8 judginont creditor to take in exeou- 
tion, for the private debt of a parconor, his sharo ju such undivided proporty.” 
Preoadents, p. 169. 

“Mo foregoing authorities (ic. opinions of Colobrooko and the rest, and 
the deolsions cited) lend us to tho conclusion that it must bo regaided as tho 
aottled Inw of this Presidency, not only that one of soyoral co-parconors in & 
Hindi family may, before partition, and without tho assent of his co-parce- 
noys, sell, mortgage, or otherwise alien, for valuablo consideration, hia shmo 
jn the undivided family estato, movable or immovable, but also that such a 
shao may be taken in excoution under a judgment against him at the suit 
of his personal creditor, Were wa to hold otherwise, we should undermine 
many titles which rest upon the courao of decisions, that, for along period of 
timo, the courts on this eido of Indin have steadily takon, Stability of de- 
cision is, in our ostimation, of far greator importance than a deviation fiom 
tho ment doctrine of Use Afitdékeharé upon tho right of alicnation."—Jbid, 
page 172. 





bay. 
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Vyavastha, 


Reason. 


Authority. 
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70. After division of tho joint family estate, an- 
cesival or acquired, tho share of any individual 
momber may bo validly alionaled by him without 
the consont of his separated parconer,* though it 
would be better if he wero a consonbing paxly. 


Because, by the effect of partition, the right which tho 
sof and the rest had in the joint proporty having ecased 
to exist, and the soveral rights of the father and other co- 
sharers having accrued in particular parts of tho property,| 
tho father as wellas any other sharor is now at liborty to 
alienate his own oxclusivo share (received in tho partition) 
without the consent of his son and tho rest who (except tha 
son born after partition§) vo longer possessod any right and 
power to prevent him fiom so doing, 


NArava:—When there aro many persons spring from one 
man (), who have dutics (@) apart, and transactions apart ()), 
and are sepuate in the materialy of work (ce), should 
they givo or sell their own shares, thoy do all that as thoy 


o 


Annotations, 

that those also woult bo void, although a valuablo considoration 
have boon prid and reeoived.  tajury and injustice may, howover, 
bo provontud, by holding hint and las proporty amimvoreble tor tho 
vopayment of tho money or valuable consideration socvived by hin: 
and equity perhaps would award partition, for bho purpose of ontoro- 
ing paymont from his shave, Uhas rendered aropuuto ona. Bub in 
the cnso of a gratuitous alionation, there aro not the name dilicull ios; 
and Tapprohond, that, andor the Tindti law, as rocoived among 
those with whom tho Miléksliutand Siriti-chandika aro tho ehiol 
authorities, ib mab bo huld that tho disposal by will (considered as 
gift) of an undivided share of joint properly, is nob valid; nov of 
any part of it, unless for pious purpoyes, or obhor use incumbent 
on tho testator to provide for, and falling within tho exception ss high 
tho law makes to the gonoral prolulations Colehrooke’s opinion. 
Sov Stra. LL. I. Volk VE, (2nd Wu) pp. dae & ah 


* Seo Prevodonts pp. 00, 02, 147, 174, &o. 
F Seo cate, pages 12-16. | Seo footnotes im pingo 72, § Neo Uaitition, 
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please: for they are masters of their own wealth.— Vyav. 
Mayu. Chap. 1V, Sect. vii § 36; Vi. Chi. p. 314; Vé. at. 
(Sans.) p. 181; Smri. Chan. Chap. XV, Cl. 1 


(a) Duties | Ceremonials, that is, the five great sacrifices. — 
May. Chap. LV, Sect. vii § 36. : 


(0) Transactions | Commoree, and the like worldly acts —Jbid, 


(c) Tha materials of work] Wouschold necessavics, and the 
like, as the moans of porforming tho, acts (of tho houscholder). 
Lid. 


By the separate existence of these, a partition is mani- 
fested. ‘The sense is that they so separated, may (each), 
even without tho consent of the others, make the gift, sale, 
or other alienation ( of their respective shares).—Zbid, 


(a) Who have their duties apart] Who perform roligions rites 
auch as agni-hotra, &e., requiring pecuniary aid for their perform- 
anco, independently of each othor.—Smt. Chan. Chap. XV, Cl. 1. 


(0) And transactions apart] Who manage likowise the transac- 
tions concerning the income and expenditure of the divided 
woalth, and also the agrioultural affairs, separately. —7bid. 


(c) And are separate in the materials of work] Who likowiso 
possoas separate houschold utonsils and other materials. —Zbid, 


(a) When there are many persons sprung from one man] When 
thoro are several persons descending from ono man and divided 
in sovoral ways,—Zbid, 


Should one of these not consont to the act of the other, 
yot the latter is to disregard the consent and manage his 
own affairs. ‘They are also at liberty to give, soll or mort- 
gago their respective shares at pleasure, since each is lord 
of his own wealth, once divided. —Jbid. 


The following passage*— Scparated kinsmen, as those 
who ave unseparated, are equal in respect of immovables ; for 
ono has not power over the whole to make a gift, sale, or 





* Which is a text of Verihaspaté. Soo ante pago 73, 
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mortgage ;’—musal. bo thus interproted : among unsoparatod 
kinsmen, the consent of all is indispensably requisite, because 
among the unseparatod (hindred) the estate being in com- 
mon, no one is exclusive owner of a particular part ;* but, 
among sepauated kindred, the consont of ad? tonds lo the faci- 
lity of the tiunsaction, by obviating any future doubt, who- 
ther thoy bo separatod or united ; it is not required on account 
of any want of sufiicient power, in tho singlo owner ; and tho 
transaction is consequently valid oven without the consent of 
sepaated kinsmen,—Afit, In, Chap. I, Sect. i, § 80. Mutua 
Misra is also of tho samo opinon, See Vi Mi, (Sans). 


page 171, 


As for the teat of Varttasrari: “ Sopaiatod heirs as thoso who 
are unsoprated, Are equal in respect of immovibles; for ono has 
not power over tho wholo, to give, mortgago or soll it ;’~—agvording 
to Madana, it is for putting a stop to tho right, among oo-heits, 
oven sopmated as to their shires of (movable) offoots, (though 
unsoparated im othor respects), to disposo of, by gift or othor 
modo, without (geneinl) consent, of grain, or tho hike, the pro- 
duce of undivided fields, ov other (fixed property), According 
to ViwANrsnwana (and othors) it is for tho sake of obyinting 
any futuro doubt, whother thoy be sopauted or united ; for, by 
tho consent of those separnted,f tho fucility of tha transaction 
is onsurod.— Vyav. Mayd. Chap. LV, Soet. vii, § 37. 


* All oo-priconors havo au equal claim to immovablo proporly 
whothor thoy be separated or hive toyothor, ‘Phorefore, ona of 
thom is not competont lo mako w gift of it, or to mortgage ov Koll 
it’—Tho purport of this passago is, that the property, which 
has boon only nominally divided, romaing common bo all tho 
heirs, ‘Lhorefore, cainglo poison is not its abyoluto master, Tf 
tho ontivo proporly be divided, his act, whutovor it bo, is hwwfih—. 


Ve. Chi. p. 309, 





* Pho original of tho Italivised portion is—" a ridhak dah dvavyashye 
madhyasthatiedt echadeshasydutsharatwdt.” of whiah the above ia thy ace. 
into translation; but Mr. Colobrooko his rendayad ib by “hee no one 
ia fully owpoworod to make an alionation, since the estate {6 tn commen,” 
Seo Lis ‘Tianstntion of Mit. da. Chap. J, Seot, i, § 80, 


+ The original of thiq ts “ Vibkakde" whioh means ‘separated,’ and not 
* Unseparated,” as is to bo found in Stokes’ edition of the translation of the 


Vyavahdre Maytkha. 
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} 1. Although aman may, without the consent of any Pyqvasthé, 
i person, alionate his sole property yet il is his bounden duty 

not to do so, unless what is to be aliened exceed the neces- 

sary subsistence of his family, whom he is bound to sup- 

port, or unless the wants of the family, or other distress 
affecting the same, require more to be parted with.* 





* Seo ante, pages 60—O4, and tho Amotations in pages 36, and 45, 


u 
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BOOK Ll. 
SUCCESSION OV HEIRS, &e 


OHAPTER I. 


SUCUESSION OF ‘THK BEGOTTEN SON AND (it Te MAGI 
LINE) GRANDSON AND GREA'T-GRANDSON, 


When a man’s right of proporty ecases by his death, 
natural or civil, or by voluntary abandonment,*— 


Vywwatha. 72, ILis son(a) inherits from him.+ 


Authority. BoupmAyana:—~Male issuo of the body boing in oxis- 
tence, tho wealth goes to them.j—Vé. afi, (Sans,) p. 199. 


Authoity, . A son (a), whether ro-united with his fathor, or not re- 
united, shall obtain tho onthe paternal share, since the 
power of intercepting tho right to take a sharo lies in the 
filial relation.— Vyav. May. Chap, 1V, Sect. ix, § 16. 


Annotations, 


72, Sir Thomas Strango saysi—“La tho soies of a Uindi's 
heivs, the fivat, in order, is his malo issue, legitituatoly born, or, in ity 
default, ils aubstilnto, and oquivatent, n loyally adopted nou."—Slen, 
It, L. (Second Ed.) p. £23, Seo, however, page 83 and Vyaeusthe 
No. 79. 





* Suo ante, pages 20-22 
t Vide Procodonts pp, 1956-109 anil 222—224, 

T Tho origina! of thia toxt is —“ Satawangajerhu ted yami hyartho bhavati;" 
of which the above js an acento iransietion, My, Colelaovks, huwoyer, hus 
made two difvient translations of tho toxt in queation ; tho ong oontaingd in 
his so called Digest (Vol. fi, p. 620) runs thin :—' Malo iasne by mules ay fat 
as the third degree boing left, the catale muxt go to thom jy and the othr is 
to bo found in his tianslation of the Daya-bhdya (Chop TY, Boat hh, § 21) 
which is a8 folloys -— Mole iesue of the body boing loft, the propotly nus’ 
go to them,” 
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(a) Now, by the term ‘son’ must be understood ‘the 
ourasa (a legitimately begotten son), ‘ the dattaka’ or datta 
(a son given), ‘kritrima’ (a son made), and Artia (a son 
bought), the other descriptions of sons being obsolete in 
the presout (Lali) age. (See Adoption), 


So if there be a son adopted before the birth of the 
ouwras son, the former will inherit with tho latter though 
notin equal shares.¢ As this Chapter is devoted only to 
begotten male issue, the proportion of tho adopted son’s 
shaie in the above case and the othor particulas regarding 
him will be given in the book on Adoption. 


‘Ourase’ is the issue of the ‘arae’ or breast, (whenco 
of body), and born of a legally mairied wifo (patnt.) ‘Thus, 
Manv :—“ Him, whom a man has begotten on his wedded 
wife, let him know to be the first in rank, as the son of his 
body (owrasa).?! So according to Manu the ourasa son 
might be of two kinds; 1. born of a married wife equal in 
class with her husband; and 2, born of a marriod wife of a 
different class, But in the present (kali) age, marriage 











Annotations. 


72,78, Sir William Macnaghten treats of the son’s succession 
in these terms :—" According to the IZLindt law of inheritance, as 
it at present exists, all legitimate sons, living in a atate of union 
with their father at the timo of his death, succeed equally to his 
property, 1¢al and personal, ancestral and acquited” (Yok 1, p.17,) 
This, howevor, does not appear to be quite correct TVirst, beenuse, 
a dattaka is also a togitimate or awful son, but he doca not suceced 
equally with the ourasa son of hia adoptive father+ Secondly, 





* Tho son adopted in the Dattaka form is provalent in all tho provinces 
of India, while that in the Kreérema form is used im Mithilé, and wherever 
the aamo is legalized by custom ; but the son bought ia found only among 
Gogsaccrs or dovoteos who accoiding to the custom, obtained amongst them, 
adopt sons or chellas in that form, All these aro fully stated in the book on 
Adoption q. v. 

+ Under tho ancient law subsidiary ones ( ¢.¢, sons) participated, but not 
equally, with tho legally begotton ; ns does still the son given in adoption, 
as Well as any othe: competent in the presont age to be adopted —Stia Li. 
L, Vol. I, (2ud Jd.) p, 187° 

$ Chapt, IX, Vachane 166 


Botti 


a 


Vyarusthé, 
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with a damsol of an unequal class having bean dis-allowod 
by law, and, consequently, a son begotten by a man on a 
woman of a different tribe, though married to him, not be- 
ing alawful son on account of his mother not being a 
logally married wile, tho term ourdse must now bo talkon 
to moana son as defined by the Sage BoupidAyana (who 
says) -—" A son who was bogotten by aman himself on his 
wedded wife of equal cluss, let him know to be the (logiti: 
mato) son of his body (owrasa).” Seo Coleb, Dig. Vol. I, 
(Lon, Md.) p, 157, 


So also VAcrtaspatt Misra, who says :—“ Here the law- 
ful wife is a woman of equal tribe espousod in Jawful wed- 
lock ; a son begotton by himself on her is the first logiti- 
mate son, because tho author says that ono producod by 
himself on the lawful wedded wife of equal tribe is called 
legitimately begotten son (owrase).”—Vi, Ohi, Sans, p. 149, 
—See P. C. Tagore’s tianslation, p, 284. See also Nit. In. 
Chap. I, Sect. xi, § 2 


73. If thoro bo scveral sons legitimately bo- 
gotten and frco from any dofect causing oxclusion 
from inhoritance,* thoy inhorit equally xs woll as 
simultaneously. + 


Annotations, 


beoanse, tho sons areca as hoiva to the patrimony not only ab the 
time of their father’s death, natal ov civil, but also at tho lime 
of voluntary abandonment by him; thirdly, because, the cireumea- 
tanco of a son’s living not in union with the father, does not oxclude 
the former fiom inharitanes whore hoe has nol rlvondy received 
his portion or somewhal in liow or in gatiafaotion thereof; (hin is 
apparont fiom a precedent quoted by the learned compiler himself, 
Soe his work on Hindd Law, Vol, 11, page 5. 


73. Sona by different mothers inher it egeed/y sand when adiviaion 
takos place, ib must be mado, not with refe ence to the mothars, but 





* Seo tho Chaplor on Uxchusion fem Inhoritanee, 
+ Vide Provedonts pp, 198, 100, 222, 228, 
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Apasrama :;—‘ All (sons) that are virtuous are entitled to Authority. 
shares.” ‘The term ‘sons’ is understood after the torm ‘all’: 
in the above passage.—Smri, Chan. Chap. IT, sect. ii, Cl. 16. 


Vastaspatt:—-Sons inherit the paternal estate, the Authority. 
shares(b) of all are equal—Tbid., Cl. 17. 


(b) ‘Shares’—here mean the shares of both assests and 
debts —Ibid. 
Manu :—After the death (c) of the father and mother, authority. 
the biotheis, being assembled, may equally (d) divide pater- 
nal (and maternal) estates, for they are not owners while 
they (the parents) live—Chap. IX, v. 104, 


(0) ‘After the death’—that is, after the extinction of 
right (by death natural or civil, or by voluntary abandon- 
ment). See ante pp. 20—29. 


(@) ‘Hqually'—moans in equal portions, no deduction of a 
twontioth part being allowed for the eldost son, and so forth. 


Vi Chi. p. 24. 


Hero tho term ‘equally’ indicates that their title is eqecl— 
Coleb. Dig. Vol. IT, (Lon. Eid.), p. 631. 


74. Tho son bogotten by a man of the Sheidia Vyavasita, 
tribo on, his femalo slave, or on the female slave of ’ 
his slave, may, by the father’s choice, take a share 





Annotations, 


the numbors of sons, por capita.—Norton’s Leading Casea Part 11, 

page. 406, 
74, Among the sons of the Sitdra tiibe, an illegitimate son by 

a slave girl takes with his legitimate brothors a half she; and 

where there are no sons (including son’s sons, aud grandsons), but 

only the son of a daughter, he is considered as a co-heir, and takes 

an oqual share,—Maon, It, L, Vol, I, p. 18. 8 
74, Where there are an illegitimate son and a legitimate daughter, 

the son gets one-thind, and the daughter two, (Stra. IL. L, Vol. 2, 

pp. 57, 193,) iu Bombay. According to the Mitikshavd, they would 

tuke moietios—Noiton’s Leading Cases, Part II, p. 109. 


Vyavasthé, 


Authority. 
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equal to that of ason begolion on a wodded wile ; 
he is entitled to a moioly of such share upon his 
father’s death, also upon the father leaving a 
daughter by a wedded wifo or son of such daughtor. 
In default, of these, tho sun by the femalo slave is 
entitled to the whole of the father’s property.* 


75. The son of a man of tho ro-goncrato tribo 
by his female slave, or by tho fomalo slave of his 
male slave, is not entitled to inherit from him ; but 
such son, if docile, reccives a maintonance.* 


Manv :—But ason begotion by a man of tho shiidra 
class on his female slave, or on the female slave of his mala 
slave, may take a share of tho horitage; if permitted by 
the other sons:| this is tho Jaw established.—-Chap, IX, 
vachands 179. 


Annotations. 


74, The illegitimate son of u Shtdia by a slavo is not ontilled 
to share with legitiniale sons, in the inherilance of an uncle by tho 
father's sido. —Missar Mortucah v. Kou Bhagwunt Loy—Mashall's 
Roports, page G09, 

74, An illogitimate son sucecods before his fathor'a widow, 1 Wy 
and Bithl, p. 63, (gaare) j and before hia legitimate brother’ widow 5 
i, (quer). Ho shares with a fostor son 5 eb. p, 64. -Norton’s Lend 
ing Casos Pail TY, p. 490. 

75, According to the Lindt law, an iegilimate son of un Aeajpvot 
or any of the dhrce supoior tribes, hy a womun of tho satdia or 
other inferior class is ontitlod to maintonance ouly. Peahad Siny 
v. ftaned Mehesreo—Sel. 8. D, A. BR, Vol TUL, pe 168 (Now Mil, 
page, 176.) 





* Seo Proeedonta, pp. 119-210, 218, 214, 217, 220, 221, 

4 The portion italicised ia not in the auginal, but has been wupptiad hy 
tho leaned ‘Tianalator ‘Uho annie, however, ik not only at variance with (ho 
texts of Vanaratkya and other paramount sulborties, bub aluo with Anullaka 
Bhatta's commentay on tho tort itself, according ta all of whieh at should 
havo beon ‘by the father, a8 will Lo manifest fom tho passes ollud in ys 87, 


ON TIE SUCCESSION OF MALY ISSUE 87 


The son of a Sheidra by a female made a captive or 
slave, under a standard or the like, or by a female slave 
belonging to his male slave, if permitted by his futher, 
shares equally with the sons of the wedded wife, that is, 
he obtains a share equal (to that of one of those sons); this 
is the settled rule of the Shdstra.—Kulhik Bhatte's com- 
mentary on the above text. 


YAINAVALEYA :—LEven a son begotten by a shiidra on Authority. 
a female slave, may take a share, by the father’s choice. 
But if the father be dead, the nethren should make him 
partaker of the moiety of a share: and one who has no 
brothers, may inherit the whole property in default of 
daughters’ sons.—-Vide Mit. In, Chap. I, Sect. xii, § 1.— 
Vyav. Mayt. Chap. IV, Sect. iv, § 32. 


From specifying “ by @ shiidva,” it is clear that a son be- Authaity, 
gotten by a twice-born man on a femaleslave does not 
obtain a share, even by the father’s choice: Neithor after 
the death of the father, will he get the half; nor, in the 
absence of sons or other {heiis], will he got the whole, 
This is the argument of the Madana-ratna, and others, 
Vyav, May, Chap. IV, Sect. iv § 82. 


The son begotten by a shdidra on a female slave, obtains Authoity, 

a share by the father’s choice, or at his pleasure. But, 
aftor [tho demise of] the father, if thero be sons of a wed- 
ded wife, let these brothers allow tho son of the female 
slave to participate for half a share:—that is, let them 
give him half [as much as is the amount of one biother’s*] 
tlotment, However, should there bo no sons of a wedded 
wife, the son of tha female slave takes the whole estate, 
provided there be no daughteis of a wife, nor sons of 
daughters. But, if there be such, the son of the female 
slave participates for half a share only.—Jit, In. Chap. 1, 
Sect. xii § 3. 


From the mention of a Shidra in this place, [ it follows Authouty. 
that ] the son begotten by a man of a regenorate tribe on a 
female slave, does not obtain a share even by the father's 
choice, nor the whole estato after his demise. But, if he ba 
docile, he receives asimple maintenance.—~Afit, In, Chap. I, 
Sect. Xii § 3. 





* Subodhint ond BéLas-puarra, 


Bes af 
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Descriptions of the different kinds of slaves aro as follow:— 


Slaves dea. MaNU:—There avo soivants of sovon sorts; one mado 
eribed, captive under a standud or 2 batlle, ono maintained in 
consideration of service, ono born of a female slave in the 
house, one sold, o1 given, or inherited fom ancestors, and 
one onslaved by way of ptnishmont on his inubility to 

pay «large fine —Chap. VII, v, 415. 


The fitton Tho distinctions in slaves are laid down by Nérada:— 
kinds of slaves Qno born fof a female slave] in tho house [ of her 
desenbed, — mastor'}; one bought; one received [by donation]; one 

inhaited [from ancestors }; one mastained in a famine; 
and, like him, one pledged by a [formor] master; one 
relieved from great dobt ; one inado captive in war; [a slave] 
won inasteke; one [who has] offered [himself] in this 
fom: ‘I am thino;? an apostate fiom religious mendi- 
city; [a slavo for a] stipulated [timo]; ono maintained in 
consideration of service [Bhakta]; a slave for tho sake of 
his bride ; and one self-sold, aro fifteon slaves declared by 
tho law.”—Vyav. May. Chap, X § 5. 


KAryAvAna :—“ A fieo woman, or one who is not a slava 
(of the same master ; for this word, a-dést, may bear cither 
sense,) becoming the bride of a slave, also becomes a slave 
[to her husband’s owner] ; for her husband is her lord, and 
that lord is subject to a masta.”—Vyav, Mayr, Chap, X, 


para, 11, 


The word slave, used throughout on this subjeot, being not 
specially confined to the masculino gender, must therefore bo 
undersiood as affecting all rulos also for fomalo slaves, 


Vyav, Mayt, Chap, X, § 8. 


Vywaht, 7G. Tho son bogotton by a man of tho shedra 
iribe on an unmarried shidrd woman with whom 
carnal connection was not incestuous is also ontitled 
to inherit from his father in the above mannor, 
But such a son of a man of Lhe rogonorato tribe 
is entitled 40 maintonance only.* 





* Vide Procedonta, pp. 109, 211, 214, 
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Manu:—The son of a Bréhmana, 1 Keshatriya, or a Authority. 


Voishya, by a woman of the Shiidrd class, shall inheiit no 
part of the estate, Yunless he be virtuous; nor jointly with 
other sons, unless his mother was lawfully married :)* what- 
ever his father may give him, let that, be his own.— 
Chap. IV, v. 155 ;—Vide Vyav. May. Chap. IV, Sect, iv, 
§ 29, and Vi. Chi. p. 278. 


Manu :—A. son, begotten through lust on a Shidrd by Authority. 


a man of the priestly class, is even asa corpse, though 
alive, and is thence called in law “a living cotpse.”—Chap. 
IX, v. 178. 


VRIHASPATI :—A virtuous and obedient son, born of a Authority. 


Shidré woman unto a man who leaves no legitimate 
offspring(a), shall take a provision for his maintenance, 
and the kinsmen(b) shall inherit the zemainder of the 
estate.— Vi. Chi. p. 274. 

(a) ‘Who leaves no legitimate offspring,’—that is who has 
no son by (any of the) wives of the first three clagses.-—Jbid. 


(>) Kinsmen, first tho nearest, and in their default, tho re- 
motor also.—~Vi, Chi. p. 274, 


This rulo relates to the child of an unmarried Shidré ; 
for the toxt is laid down in the section treating of an un- 
married woman.— Vi, Chi. p, 274. 


Gourama:—A sou by a Shidré woman, boin unto a man 


who leaves no (legitimate) offspring, shall, if he be strictly’ 


obedient (like a pupil,) receive a provision for his mainte- 
nance(0).— Vyav. Mayd —Chap. IV, Sect. iv, § 80. 


(c) A provison for his maintenance ; or, a8 a means of livelihood. 
Vyav, Mayt Chap. IV, Sect, iv, § 30. 


“A son, begotten by a man of the Shddra class on his 
female slave, may receive a share by the father’s choice, or, 
after the death of the father, the brothers shall allot him 
half a share.”—This text of YAINAVALKYA is thus interpre- 
ted by Vdchaspati Misra :— 





* The words within paranthesis are notin the text itself, but seem to 
havo bean addod from a commentary. 


12 


Authority, 





Authority. 


Authority. 
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Vyavasthit, 
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“ Ason of a Shadre by an ummarriod woman may re- 
ceive a sharo by the pormission of hig father j but, if the 
father he dead, he shall reecive half of the shave af his 
brothers who ave borne by married wives.’~- 4. Chi, p. 274, 

Thon the toxt— should he have no brother, he shall 
ako the whole, unless there be a danghter’s son,” is inter 
preted by him as follows :— ‘The meaning of the above is 
that, the sou of a Shidea by an unmarried woman receives 
tho wholo heritage, provided hore bo no gon of married 
wives and daughters’ sons.— Vi. Chi. p. 274, ; : 


Tt has beon determined that— 


77. The son bogotten by a Sheidra on a kept- 
woman with whom earnal connection is not inces- 
tuous is also entitled to inhorif.in the shove manner; 
but such a son of a twice-born man is entitled only 
to maintenance.* 

The above must bo on her being considered to be a slave 
cither of the description “Lam thine,” or as one main- 
tained in consideration of service (bhukta).” Sea ante p, 88, 


78. In default of the son, the son’s son inhorits, 
failing him, tho great-grandson in tho malo line} 





Annotations, 


77. Tanto by a conetthing is demeribed in the Jaw ta won by av 
female shive, ov by a Shédré wowan, Ef the father were a Shade, 
ho might have allotted a share to hin iNeyitimato aon. MEG on Tay 
Oh. T, Sect, sii, And tho obligation of aftording bint the means 
of subsistencs is declared in passages: quoted in’ JAUAN=N ATH 
Digest, Vol. LIT, p, 170—Colebrooke’s opinion. Stee Ue te Vole 
I, (i. 1) p. 198, 

78-—80, In default of song, grandsons inherit, iy which ense they 
take por stirpes, the sons, however ntunorons, of ane Hitt taking uo 


# Vide Procedenty pp, W814, 296, 
t Pide precedents pp. 197, 217, BB9—H84, 
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"Lhe right of performing the funeral obsequies is settled ac- 
cording to the following authority :—“The son, the son of a 
son, the son of a grandson :” hence their right of inheritance, 
which is similar to the right ‘of performing the funeral 
obsequies, is likewise established —V2. Chi. p. 289, 


First, the son; on failure of bim, the ‘grandson; in his 
default, the great-graudson (inherits),— Va. Ché., p. 299, 





Annotations. 


more than the sons, however few, of another sou—Macn. H. L. 
Vol. I, p. 18. 

78—80,. In default of sons and grandsons, the great-grandsons 
inherit, in which case, they also take per stinpes, the sons, however 
numerons, of one grandson, taking no more than the sons, however 
few, of another grandson. They will take the shares to which 
their respective fathors would have been entitled, had they suv- 
vived.—Macn. BH. L. Vol. I, p, 18. 

The right of representation is also admitted, .as fav os the great- 
grandson ; and the grandson and great-grandson, the father of the 
‘one and the father and grandfather of the other being dead,, will 
take equal shares with’ their uncle and grand-unclo respectively. 
Indeod, tho term ‘put-ti@ ov ‘son’ has’ beet held to signify, in its 
atrict aceeptation, (algo) a grandson and grent-grandson.—Zbid,, p, 17. 

The collective term “issue” comprehending not only as many sons 
ag a man may chance to leave behind him, but sons’ sons also, and 
sons of the latter or great-grantdsons,—If the son have died in tho 
life-time of his father, leaving a son, and that sou also die leaving 
one, and then the grandson dic, the great-grandson succeeds, as his 
grandfathor would have done, had he survived.—Stra, H. L, Vol. I, 
(2nd Td,) p. 124). 

A son, dying in the life-time of the ‘father, leaving ‘sons, ropre- 
sentation takes place, proceeding as fm as grent-grandsons, 
upon the ground of: their conferring, by performance of - funeral 
obsequics, equal ‘benefit’ on the ancestor ; tle key (aa observed 
by, Sir William Jones) to the whole Indian Law of Inheritance: 
Stra. Hi L, Vol, 1, (1st Ed.) p. 116. : 


Authority, 


Authority, 
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79. Tho grandson whose fathor is dead, and the 
groat-grandson whose father and grand{fathor are 
dead, are ontitled to inherit simullancously with 
the late proprictor’s surviving son, if any.* 


For tho grandson representing his own fathor, and tho 
gieat-grandson represonting his grandfather as woll ag 
fathor, ae in the stead of the late proprictor’s deceased son 
and grandson,f¢ and thoy equally with his surviving son 
coufer on lum the apintnel benefit by presentation of the 
oblation of food and libation of water. 


80. If the grandsons and the gront-grandsons 
of the above description bo numerous, and they bo 
sons and grandsons of different fathers and grand. 
fathers, then they inherit not per capita, but per 
stirpes. | 


JAGNYAVALKYA :—~Among grandsons by different fathers, 
tho allotment of shares is according to the fathera.—A/it. 
In. Chap. I, Sect. v, §1,—Vyav, Mayu Chap. IV, Sect. 
w, § 20 ;—Vi. Chi. (Sans.) p. 181. 


Although grandsons have by birth aaight in the gand- 
father’s estate, equally with the sons, suill tho distiibution 
of the grand{ather’s property must bo adjusted through 
their fathors, and nob with relcionco to thomsolves,g— 
Mit. Chap, I, sect. v, § 2. 


Although tho grandsons’ tile boing equal, and their 
right by bith being also equal (lo that of a son,) ib is 





* Vide Procedonts pp, 196, 217, 222-224. 
‘k Seo ante, pp. 19, 29, 80. 1 Pade Precedents pp. 217, 223, 


§ Tho moaning hove oxpresaed is thla: if unsopmatod brother die, loaving 
malo issuo, and the number of sons be unequal, one having two vons, another 
throo, and a thiid fom, tho two recive a ringls share in right of thon fathor, 
tho other thiro take one sharo appertaining to Lhe fathor, and tho romaining 
four similaily obtain one share dno to their fathor, No, Uf komo of tho sons 
Le living and some have dicd toaving mato issue, tho samo mathod should ho 
observed * the euryiving sons take thoi own allotments, and tho sons of thoir 
dovensed brothova receive tho shes of their own fathers roapoctivoly, Suoh 
ia the adjustment presoribed by tho Uext.—aAfit, In, Chap. I, Sect, v, § 2 
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reasonable that they should take equal shares (with a son,) 
yet this is barred by the text:—‘ Among grandsons by 
different fathers, &e.”— Vi, Mt. (Sans.) p. 182, 


The author of the Smriti-chandrikd having used the word 
“ aneka (many or different)” in the place of “praméta (de- 
eeasad)” contained in the above text of YAJNAVALKYA, as 
found in the Mitdékshurd, has thus interpreted the text :— 
“ Among those whose fathers are deceased, the allotment of 
shales is according to the fatheis.”* Among those whose 
fathers are deceased.] Among brothers whose fathers have 
died undivided. The allotment of shares is according to the 
fathers.] ‘he shares of the property left by the father, 
grandfather and gveat-grandfather are to be adjusted 
through theirf respective fathers, and not with reference 
to themselves.—Snw't. Chan. Chap, VII, Cis, 1 and 2, 


If it be asked what distinction does a partition make if 
made through fathers % 


VRUTASPATI states!“ Their sons of unequal number 
are declared to take the shares of their respective fathes.” 
Vide Smri. Chan. Chap. VIIT, § 8. 


The meaning is, where the sons of the deceased fathers 
ave of unequal number, that is, of greater or less number, 
tho sous of each father take the share of their own fathor 
only, For example, when one has a single son, another two, 
and a thrid many ; the only son 1eceives one share in right 
of his father, the two sons take one share appertaining to 
their father, and similarly the many sons obtain one share 
due to their fathor, Although, by the shares being thus 
adjusted through fathers, there might occur inequality in 
tho shares of sons by different fathers, yet such a mode of 
adjustment must be observed as being expressly enjoined. 
Smriti. Chan. Chap. VIII, Cs, 4, 5. 





¥* Tho above tianslation of the anid text of Yéjnavalkya is mado by tho 
Translator of the Smrite Chand) iké, 


‘t ‘This term iefors to the grandsons, or great-grandsons, as tho caso may 
bo.—Note by the ‘Translator, 


+ Smri Chan, Chap. VIII, Ol. 8, 


Authoulty 
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ee 


D4 VYAVASTILA-OHANDRIKA 


Where among unsepamted Inothors having sous, one 
dies, and his son bas received no share from his grand- 
father, and the grandfather dies, * 


Authoily,  KApydvANa says: —Should a younger brother [enaja 
(a)| dio before partition, his share shall bo allotted to his 
son, provided ho has eeecived no fortana (2) frou his grand- 
father ; a son’s son shall reecive his father’s share fiom his 
unelo or from his unelo’s son.f 


(a) Tho torm ‘anwa’'| has boon used in tho toxt to donoto a 
deceased brother in general, whether ho bo a junior or sonior 
brother,—Smri, Chan, Chap, VIL, Ch 6, 


(a) The younger son (enzja) donotos also that the oldest (is 
bound to portion off his brother's son).—-Vyav, dfayd, Chap, 1V, 
Sect. iv, § 21. 


b) “Fortine” means the wealth called ‘horitago.’—Smri. 
Chan. Chup. VII, Cl. 6. 


Where there may be several sons of a deceased brother, 
thon, too, the same author*— 


Authoity, = KAryAvana states :—The same shall be allotled eqnita- 
tably to all the brothets.(e)f 


(ce) Shall bo allotted equitably to all tho brothors.] Shall bo 
divided in equal shaves among all tho sons, aecording to tho 
principlo—" Nqnuily is the rwlo whore there is nothing lad 
down Lo tho contrury,—-Son f, Chan Chap. VILL, Ob 7, 


Again says— 


Authority, = KAryAYANA :—Or (if that grandson be also dead) lel his 
son take tho share; boyond him succession stops). f 
\ 


(¢) ¢ Stops, at the great-grandson. Wo must (hus 
understand ib: ‘Tho son of tho great-grandson, ar tho 


* Snot Chan Chap VIO, Cl 6 8 


+ Simi. Chan, Chap VIM, GL 6-85 Vyen Meat. Chap, LY, Seely iv, 
§ Qj VE Ad (Suns) pr 199, 


1 Tho tem “ aawe! in Sanskait maeana a younger brother, 
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rest, will not, on the death of the father (grandfather, and 
great-erandfather, without interval after the death of the 
great-great] grandfather, obtain his wealth, being of another 
[line], so long as his sou, or other [heirs] are alive. In 
default of son, grandson, [and great-giandson] in tho 
general [family] only, he also will take [the succession). 
Vyav. Mayt, Chap. IV, Sect. iv, § 22, 


The meaning is, that the son of the grandson of the de- 
ceased propictor takes, in default of Ins father, the share 
of his father, Where there is no such son too, (i.e, son of 
the grandson,) but his sons are in existence, they, as the 
descendants of the deceased proprietor, donot take a share 
in the propeity of their great-great-grandfatha. ‘The 
right of inhoritance here ccases.—Smri. Cham, Chap. VIII, 


Clause 9. 


The objector asks— how does a gicat-grandson at loast 
take a sharo in his groat-grandfathet’s property; the right 
by lairth being ordained by law only where the son or grand- 
son inherits the property of ls father or grandfather?” 


This is true, but a great-giandson has been declared enti- 
tled to his great-grandfather’s property, just on the same 
principle on which a son and the like have been declared 
entitled to their mother’s property. ‘This is simply because 
thoy survive the deceased, and offer funoral oblations to her, 
Tt has hence been properly declared—“ Let his son tuke the 
shavo.” [6 must henco be understood that whoever, by reason 
of the deceased proprictor being related to him as father, 
grandfathar, or great-grandfather, offers funeral oblations 
to him, becomes entitled to participate in his (deceased's) 
property notwithstanding that the deccased has got other 
sons, grandsons, and the like, Ience, DevaLa:—* Sages; 
declayo partition of inhavitablo property to be co-ordinate’ 
with the gifts of funeral cakes.” Tho meaning is, that 
Manu and other sages contemplate the partition of in- 
heritance as wall as tho picscutation of funeral oblations 
to extend to tho fourth in descent.—Smvit. Chan. Chap. 


VIII, Cls. L1—14, 


Tho heritable 1ight of the great-grandson whose father 
and grandfather are dead is not only by reason of his pre- 
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senting tho oblation-cake, but also by his being consubs- 
tantial with his father and grandfather. A grandson, even 
during the oxistenco of his father, has, by birth, a heritable 
right in his grandfather’s property, whereas n great-giand- 
sowa heritable right acorues only upon the demise of 
his father and grandfathor: such is the distinction,* 


KAryAyana oxpressly declares tho horitnble right of sous, 
grandsons and great grandsons :—" Should a son dio before 
partition, his son shall be mado a partaker of the cstate pro- 
vided he had received no fortune (sharo) from his grandfather, 
He recovers his father’s share from his uncle or unclo’s 
son; and the same (proportionate) share shall be according 
to law allotted to all the brothers; or (if thut grandson be 
also dead) let bis son tako the sharo; boyond him (i. 6 
gront-grandson, lineal sucession) stops.t—~V¢. At. (Sans.) 
page 199, 


The non-inheritability, which is declared of the descon- 
dants beyond the great-grandson, is cousidered to be on tho 
ground of sapinda relation ; but they have cortainly hori- 
tablo right on the ground of being Sekulyus or distant 
kindred, Vi. J1i. p, 199. 


Although the author of tho AMitdksharG has not, in tho 
Chaptor on Inheritance, mentioned tho heritable right of 
tho grert-mandson whose father and grandfather ave dead, 
nor has he cited the ahovo quotod text of KArydyana hy 
which such doscondant’s right of succession is oxpressly de+ 
clared, yot by saying in the Chapter treating of dobls that 
“GE the great-grandson and tho rest take tho inheritance, 
then they imust be made to pay (the deceased’s) debta’-—ho 
has, hough indirectly, recognised the horitable aight of tho 
great-grandson, HBosides, when the Vér-mitrodoya, which 
noxt to the AMitékehard is ahigh authority of the Bonares 
School, and is considered Lo ho an oxposition of tho lows 
of the Afitékshard, has plainly laid dowa tho great-grand- 
son's right of succossion, and the authoritios of the other 
schools too have dono tho sano, thon such doscondant’s 


* Soo ante, pages 18, 19 
‘+ Veto Colob, Dig. Vol. II, (Lond. Ex.) pp. 7, 8, and 82, 
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horitable right must be held to be unquestionably cstab- 
lished. In practice also he invariably inherits in, and 
under, the above circumstances.* 


Devata:—“Partition of heritage among undivided parcen- 
ers, and a second partition among divided relatives living to- 
gethor(after ve-union,) shall extend to the fourth in descont : 
this is a sottled rile, So far (a) relatives are sapindas, or 
connected by funeral oblations; beyond him (b) the funeral 
cake is rescinded : sages declare (e) partition of inhoritable 
pioperty to be co-ordinate with the right of funeral 
cakes.—Coleb. Dig. Vol. III (Lon. Ud.) p. 10. 


(a) So far? as the fourth in desceut, relatives or per- 
sous sprung from the same family are sepindas: for cx- 
ample, one gives the funcral cake, the other three receive 
the oblation: hence there is @ mutual connexion, by the 
gift and receipt of funeral eakes, between four persons, 
And this connexion of sapindas regards inheritance; but 
the connection of sapindus, in respect of impurity by 
reason of death, extends to tho seventh in descent, in- 
cluding the ancestors, who partake of the rice wiped off 
the hand with which the funeral balls are offered.—Coleb 
Dig, Vol, III (Lou. Ed.) p, 11. 


(b) “Boyond him (beyond the fourth in descent), the 
funeral cake is rescinded ;” for there is not, between more 
distant relatives, tho mutual connexion of giving aud 1¢- 
ceiving funoral balls —Zbid. 


(c) “Sages declare,” &c, ;—they declare the succession 
of inheritable property to be co-ordinate with the gift of 
funeral eakes Consequently, ho who offers the doublo set 
of Seon and the funeral cake, succecds to the heritage. 
—Lbid. 


81, The grandson whose father and the great- 
erandson whose father and grandfather aye living 
are not entitled to inherit.+ 





* Seo ante, pp, 11—94, 
{ Pede procedonts pp, 196, 217, 222 ~221, 


Authority, 


Vyauasthd, 


Auta 7 


PAA Saha 


98 VYAVASTIIA-GUANDRIK A 


Authority, Tho grandson and ereat-grandson whose fathers are alive 
uot offering (he ablation-cake hy reason of their having no 
right to perform the p@ruana (é e@, bo present the double 
set of oblations) have no right to inherit the properby of 
their grandfiuther and great-grandlather.— Vt, Mi (Suns, 
pago, [8l. ‘ 
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CHAPTER II. 


RIGHT OF SUCCESSION TO THE ESTATE OF A MAN, WIIO 
LuAVES NO SON, SON'S SON, AND (IN TIDE MALE 
LINE) GREAT-GRANDSON. 





SECTION I. 
Wipow’s Rieur or Succmssion. 


YAINAVALKYA thus relates the order of succession to the 
properly of a man, who, being separated and not re-united, 
dies leaving no son (b):— 


“The wife, and the daughters also, both parents, brothers 
likewiso,* and their gons, gontiles, cognates, a pupil, and 
a fellows student (in the Veda): on failure of the first 
among these, the next in order is heir to the estate of a 
man who departed for heaven (w) leaving no son [a-puttra 
(b)]. ‘This rule extends to all (men and) classes (c).”— Vide 
Mit, In, Chap. I, Sect. i, § 2;—Vyau. May, Chap. IV, 
Sect, viii, § L. ; 


(a) Departed for heaven] Doparted for auother world,—Jfi. 
In, Chap, 11, Soct. i, § 3, 


(2) Teaving ua son (a-puttra)—that is leaving no son, son’s 
gon, and (in the malo Jino) groat-grandson.— Vi. Chi. p. 289. 


The torm “ Leaving no son (a putira)” means ‘leaving no hoir 
down to the great-grandson in the male line, inasmuch as a 
widow takes the inheritance in the caso whore there is no male 
issue as far as the great-grandson. Vi, Zi. (Sans) p, 198. 


“Te, who has nol (any of) tho twelve descriptions of 
sons already stated, is one ‘leaving no sons’.”——Met, Sans. 
p. 207. Vide Colebrooko’s translation, p. 825. 





®  Byothera likewise” :—This is understood by Bram Buarta as 
signifying both brothers and sisters. 
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Although the author of the Alitahshard as interpreted 
the term ‘leaving no son (a@-gudttrd)? to moun one who 1s 
destitute of (any of) tho twelve desciptions of sons, suill 
heie the ten“ a-pullra” (lonving no son or doatitnte of a 
son) must bo midersfood fo mean Cdesitute of a grandson 
and great-grandson also; as obherwisd, iat 1s mi the ease 
of the term ‘so bemy taken to siguify only a son, it would 
follow that a wife o widow wonkd suecocd notwilbstanding 
ihe existoneo of a grandson and gient-grandson in bho malo 
hino; which is conliary to law as well as to the ostablished 
ynactice. Thereforo, the foregoing interprotation of tho 
term ‘a-pruttra’ given in tho Vivdda-chintdmant and Vo 
mirodaya is alone proper. 


(c) “To all”—thnet is, this rylo, or ordor of sucecasion, in 
tho taking of an inheritance, must bo nndoistood as ovlendimg to 
all tribes, whether the J/f@dhdvashikta and others in tho diteet 
se1les of tho classos, or sa and the rest in tho inverse order; 
and as comprehending tho severat classes tho snooidotal and tho 
rosl.— Vide dat In. Chap, 11, Sect. 1, § 4. . . 


OF aman, thus leaving no male progeny, and going to 
heaven, 01 depriting for another world, the hen or successor 
19 that person, among such as have beon here enuner= 
ated, viz, the wite and tho rest, who ts neat wm order, on 
Jaime of tho first mentioncd respectively, Such is tho 
constinetion, Jn tho fist place, tho wifo shares tho extabe. 
Mit. In. Chap. U, Sect. i, § 8 and 6 Mhoelore, - 

82. When a man, who was soparaled from his 
co-heis and nol suhsoquently re-united with them, 
dios Ieaving no son, and (in tho mato tine) grand. 
son and great-grandson, his wife (patet), if chasto, 
and capable of performing sadddhas uid other reli« 
gious acts, lakes his inheritanco.* 


When a man, who was separated fiom his coshoirs and nat 
subsequently ro-uméed with them, dios foaving no sont his 


* Seo Picvsdonts, pp. 227-211, 260, 100 and 104 juco wlgo pp, 473481. 
{Seo the tit page, 
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widow takes tho estate in the first instanco—Jit, In. Chap. 
LI, Sect. i, § 30, 


It is a settled point that on failure of heiis down to the 
gicat-grandson (in the mala line), the wife takes the in- 
horitance of her husband who died sepaiated fiom, and not 
1e-united with, his co-heiis— V4, Mi. (Sans.) p. 199. 


As secondary sons atc better competent to confer bene- 
fits, temporal and sputtual, on the deceased than the father 
and the like, and ac hence his nearer relations, so are 
widows also (ag appeais fio a caroful examimation of the 
Vedas, Smritis, &e.,) better competent to confer benefits, 
temporal and spiritual, on the deceased than the father 
and the like, and ae therefore Ing nearer iclations compared 
with the father and the 1¢est—Smr. Chan. Chap. XI, 
Sect. i, cl. 3. 





Annotations, i" 


82, In default of sons, grandsons, and gieat-giandsons in the 
male line, the inheritance descends Hneally no farther, and the 
widow inherits, according to the law as cmaent in Bengal, whether 
her late huaband was separated, or was living as a momber of an 
undivided family ; but according to othe: schools, the widow sue- 
coeds to the inheritance in the former cago only; an undivided 
brother being held to be the next heir,—-dfaon, I, Ts, Vol. I, p. 19 

According to tho law, as it prevails in Bengal, where an un- 
divided copmecener dies, leaving a childless widow; his share does 
not vest in the auviving parcencis, but descends to his widow, as 
his hoi ; whereas, the Muékshw & restricts ho right of inhailing 
to the caso of hor husband so dying separated ; allowing ha, where 
he dics undivided, n maintouance only. In oveiy other caso, uni- 
voisally, survivorship takes place, the remainmg coparceners con- 
tinning to administe. and enjoy the undivided property, as will 
appear in tho chapter on Pastition.—Str, If, L, Vol. I, (2nd Ed.) 
page 121, 

A re-united parcener dying while the 10e-union contines, 
leaving no iasuo, but a widow, according to the Jitdlehard, she is 
onlitled to maintenance only, the decensed’s share vesting by survi- 
voiship in his coparccnois,—Str, LL, L, Vol, 1, (2nd Ed.) p, 234, 
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Tt is hence inferriblo that MANU declarod the estate of a 
sonless man inheritable by tho fabher, dn default of even 
the widow.—Smri, Chan. Chap. XI, sect i, cl, 8. 


In default of a great-grandson (in tho malo line) the 
estate devolves on the widew.—Vi. Chi. p. 289, On this 
subjoct— 


Varmpua MAnu saysi~-“Tho widow of o souless man, 
keeping unsullied her husband's bed (d), and persevering in 
religious observances (e), shall presont his funeral oblation 
and obtain (/) also (his) entire share (g)*.—Auit, In. Chap. 
TI, sect. i, § 6. 


fd), Keoping unsulliod her husband’s bed] Being chaste.— 
Smri. Chan. Chap, Xf, Scet, i, cl. 17. 


Keoping wnsultied hor husband's bod] Not dlowing any other 
man to have aceess to her husband’s bed ; that is, being chaste, 


(¢) Persevering in religious observances] Practising religious 
coremonies even during the life-time of tho husband with hus- 
band’s permission, it being declared by Shankha wid Likhitta: 
“The duty of a wifo is to commenco wilfully tho roligiowts obsor- 
vances, fustiugs, sacrifices, &e, with tho pormission of her 
husband.”—Smrt. Chan. Chap. XT, Soot, i, Cl 17, 


It is henee to be understood that tho author of tha 
nssage indirectly points out that a pated, to inhertt hor 
Fiabe costate, mush also ho a pious womiun—Srt 
Chan, Chap, XI, sect. i, Cl 18, 


Porsovering in roligions observances] Performing tho duties of 
widowhood.t’ Vide Golub, Dig, Vol. UL, p. 479, 





* Vi, Ohi. p. 288,—Snad, Chan, Chap,’ XI, soot. #8 We Vi at 
(Sana.) p. 193, ; 


+t Tho duties of widowhood are as follows :— 

Vrdss After the doath of her husband, lob a virbuons womun obsoryo, 
tho duty of conti and let hor daily, atlor the purification of tho bath 
present, from the od palms of hor hand, water nixed with (dé (sesamuim) 
to the mares of hor finsimud. Lob hor day by day perform with doyotion 
tho worship of tho Goda, wid the adoration of Vishnu, practising conntiunt 
abstemiousnoss. Bho should give alms to tho chief of tha yvenorahle for 
inereaso of holiness, and keep tho various fasts which are commanded by 
snered ordinances, A woman who is agsiduous in the porformunco of duties 
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(/) The words “obtains also” have beon used. (in the above 
text of Vripnia Manv) to show that a pudné who, by reason of her 





conveys her husband, though abiding in anothor world, and herself (to 
a region of bliss). : 

« Mang :—~Let her omaciate hor body, by living voluntarily on pure flowers, 
roots and fruits; bué let her not, when her lord is deceased, evon pronounce 
the name of another man, Let hor continue till death forgiving all in- 
Jurics, porforming haysh duties, avoiding every sensual pleasure, and prac- 
tising the incomparable rules of virtue, which have been. followed by such - 
“Woman ae were devoted to one only husband. Many thousands of Bréimanas 
having avoided sensuality from their early youth, and having left no issue in 
thoir families, have ascended (nevertheless) to heaven. And like those abs- 
tomious mon, 2 virtuous wife ascends to heaven, though she havo no child, 
if, after the decease of her lord, sho devote herself to pious austerity. But 
a widow who, from a wish to bear children, slights her (deceased) busband 
(by marrying again,) brings disgrace on herself here below, and shall be ex- 
eluded from the seat of her lord. —-Chap. v. 

Yama-:-Lot hor continue, as long as she lives, performing austere duties 
avoiding every songual pleasure, and cheorfully practising those rules of yirluo 
which have been followed by such women as were devoted to one (only hus- 
pand.) Neither in tho Vedes, nor in the sacred code, is religious seclusion 
allowed to a woman : her own Quties, practisod with a husband of oqual class, 
aro indeed her religious rites : this is the settled rule. Highty-cight thousand. 
holy sages of the sacerdotal class, superior to sensual appotites, and having 
left no male issue, have asceuded (nevertheless) to heaven. Like them a -+ 
damsel, becoming a widow, and devoting herself to pious austerity, shall 
attain heayon though she haye no son; this Manu, spring from the Self 
existont, has declared. — i ‘ 

Visunu :—After the donth of her husband, a wifo must practise aus- 
forities, or ascend (the pite) aftor him. 

HAnbra :—Leaving her husband’s favorite abodo, keeping her tongue, 
hands, foot and (other) organs in aubjection, strict in her conduet, all day 
mnourning hor husband, with harsh duties, devotion, and fasts to the end of hor 
life, a widow viotoriously gains hor husband’s abode, and repeatedly acquires 
tho amo mansion with her lord, ag is thus declared: “That faithful woman 
who practises harsh dutica after tho death of her lord, enncols all hor sing, 
and acquires tho game mansion with hor lord." 

Vatuasratt iA wilo is considered as half tho body of her husband, 
equally sharing the fruit of puro and imjpuro acts: whether she ascend 
(th pilo) after him or survive for tho honofit of hor husband, sho isa faithful 
wifo, Strict in austorities and rigid devotion, firm in avoiding sensuality, 
and evar patient and liberal, a widow attains heaven, even though sho have 
No #0on. 

Smnrit :—* Only one meal each day shonld ever be made (by a widow,) 
not a second repast by any means; and a widowed woman, slooping on a 
bedstead, would cause her husband to fall Grom a region of joy.) Sho must 
not again use porfumed substances : but daily make offerings for hor husband 
with Ausa-grass, ti2 and water. In tho months of Hoishékha, Kértika, and 
Afdgha, lot her obsorve special fasts, perform ablutions, make gifts, travel to 
places of pilgrimage, and ropeatenly utter the namo of Vishnu. 

K(ovdyana y--Though her husband die guilty of many crimes, if she 
yemain ever firm in virtuous conduct, obsequiously, honouring her spiritual 
yaronts, and dovoting hersolf to pious austority after the death of her 
juaband, that faithful widow is exalted to licaven, as oqual in virtue to 
Arundhati. 

” Vide Ratndkava, and Coleb, Dig. Vol. If, (Lond. Ed.) pp, 460—165. 
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marriage, acquired ownorship* but of a dopondont character over 
tho entiro proporty of her husband, obtains on his domise, in- 
dopendont powerl over il. —Sai Chan, Chap, XT, Seel, i, C1. 19, 


Tn the second homistich of tho passngo, an inverse order 
in point of consiruetion must be observed. Tt must be con- 
strucd thal a Pataé possessing the qualifientions referred 
to, ought exclusively to take, first, the whole ostata of bor 
husband and then .offer his funeral oblations; and that, 
during hor lifo-time, noither the brother nor tho rest mo 
competent oither to take tho inhoritanco or to perform the 
obsequios.—Ibid., CL. 16. 


Since a woman has not yet performed the dutios of widow. 
hood and tho like, how can she have a tille to tho iuhorit- 
ance inumediately after the death of her husband % She has 
an immediate title, because she is disposed Lo perform those 
dutics.—Coleb. Dig, Vol. 117, (Lond. Md.) p. 479, 


(7) tv tho following passage of PrAsavart tho moaning of the 
words “funeral oblations” and “ ontivo” (used in the above toxt 
of Virppua Manu) has beon explained: “laying taken his 
movable and inmovablo property, the precions and tha base 
meivls, tho grainy, the hquids and the clothes, let ber duly offer 
his monthly, half-yourly, and other funeral ropasis, With presonts 
ollored to his mans nnd by pious Ieberality, let her honor tho 
paternal uncles of her husband, his ppirdtual parents (ger), 
and daughters sons, the ehittroen of his aistors, bin moral 
unoloa, wid aso aod and unprotected porkons and guanlae 
Suri. Chan, Chap, XI, Seat. i, Ol 20, 


Tn conclusion, it i4 to bo undorstood, that the law allow. 
ing a widow (paint) to lake tho entire share of her 
husband, is applicablo to the ease of a pareenur dying 
divided,} and without re-wuion—Jbid., Gh bd, 





* Thin ia acooding to Uhe loxt “Woalth common to the neaiied: pain” 
Soo Sunserit, page 07 


+ This indopondent powor, however, in only de religion net amd legal 
necessities, See Vyauasthdés 108, 101 and the anthouties, ke, relative tlevato, 


} Moin ita being law down thet a widow hevomen ential to snecoad 
whero the husbant dios dicded, it is andinslood dint whore the Tamdband 
dios undivided, hia fathot, bother, or the Uke, who lived in union with dim 
ee the property of tho sunless mau Smet Chane Chap, XI, Beate i, 
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VRifasPAn, therefore, observing that wives are more 
closely allied to the deceased than any one clsa by reason 
of their confering benefits, temporal and spiritual, on him,- 
holds (by the following passage) that the widows alone 
are entitled to inheritance in default of secondary sons, 
notwithstanding the existence of the father and relations 
as far as subulyas, 


Vatraspatr:—In Serpture (4) and in the code of Jaw Authority, 


{i}, ag well as in popular practice (j), a wife (putnt) is 
declared by the wise to be half of the body (of her hns- 
band}, equally sharing the fruit of pure and impure acts. 
Of him whose wife is not deceased, half the bedy survives. 
How then should another take his property, while half his 
person is alive, Let the wife of a deceased man, who left 
no male issue, take lis share, notwithstanding kinsmen, 
a father, a mother, or uterine brother, be present. Dying 
before her husband, a virtuous wife [puti-vrata* (1)] partakes 
of his consecrated fire [agni-hotra (k)} : ov, f her husband 
die (before her,) she takes his wealth: this isa primeval 
law. Having taken his movable and immovable property, 
the precious and base metals (m), the grain, the liquids, 
and the clothes, let her duly offer his monthly, half yearly 
and other sréddhas or funeral repasts. With presents 
offered to his manes [kavyam (n)} and by pious hherality 
[priirtum,(0)}, let her honor the paternal uncle of her hus- 
band, his spiritual parents, and daughter’s sous, the children 
of his sisters, his maternal uncles, and old men [vriddia 
(p)] and unprotected persons, guests and females [striyuh 
(g)). “hose uear and distant kiusmen, who become her 
adversaries, or who injure (her) property, let the king 
chastise by inflicting on them the punishment of robbery.t 








* Patt-vraté (composed of ‘pati’ a husband, and ‘vrata’ a religious obli- 
gation) means a woman who nover violates her raarringo vow: whones Mr. 
Colébiooke has rendoed it by “a virtuous wife,” Kushna Swdtat Ayer by 
“Ca chaste woman,” and Kaboo P, 0. Tagore by '*a farthful wife” 

“b Tn the Déya-dhdge and other Bengal authorities, all uf theso Vathanas 
or texts havo been cited as of Verhuspati, white in the Virdda-chintdmani, 
Vtreensitvodoya tnd Smvrite chand:iké mast of ther have beon quoted ag auch 
and tho rest as of Pragarart, but in the Pyavahdramaytkha only a few of 
thom have been cited a3 boing of PrXsavari. Seo Déya-bhéga, Chap XI, 
Sect, 1, § 2;—-Coled. Dig, Vol, UL, (Lond, Ed.) p, 458 5— Vivdda-chiatdnani 

p. 289,290 ;— Vir-mitrodoya (sans) pp. 198-196 ;—Smriti-chandriké, Chap. 
ey Soct. i, Ol, band 12; soe also AlUGishard (Ohap. Lf, Sect. 1 § 6) m 
which only ono of the above versos has Leen cited. 
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(4) In Soripture] In tho Veda (which says): “She who is 
n wife (patné) is halt of hor husband's body (détmanah) itsolf”* 
Mo word “itmanch’ mons body.—See Suri, Chan, Chop, XT, 
Sect. i, Clause 6. 


(i) Tn tho Coto of law] In the Dharma Shastra (whovoin it is 
laid down thas): “Of him whose wife drinks wine, half his body 
sinks, In thoenso of him, half of whose body has sunk, no 
expintion is prosoribed.”—~/bid., Cl. 7. 








* Tf tho wile bo holf tho body of her hushand, may she not oxolusively 
tako-his wealth, although aona, ur other mato desvendants bo living ? No; for, 
the Scripture snys:—‘‘ Tt is a porson's own soul whichis horn to him (ur hor) as 
axon.” Manu also says:—"Tho husband, after conception by his wife, be- 
comes himsalf an embryo, and id Lorn asecond time hore below; for which 
ronson the wife is called jéyd, since by her ho ja born (jdyate) ngain” (Oh. 
TX, v. 8.) So also aay Sanna and Likinta "Lot a priest bake tho hand of 
B woman equal in clast the bodies of hia anveators wre born again of her, 
Tot him figuratively address his own aoal in the person of his Kony spray; 
fren the several linbs, (especially) from tho breast, thon my soul art enlle 
son: mayest hou live for a hundred years? Kor the benefits conferred on 
parents, thou, my seul, art ealled son; hoeause thou deliveraat ( trdyase) 
from the hell called ‘pry therefore thow art named (ynt-tra) aon.” And it 
appears from these, that ason or othor descendant is conimbstential with tho 
father and othor ancestors, (Seo Colab, Dig, Vol, LIL, p. 460.) Pnvthor, Manu 
and Visint say i" Since avon delivera (frdyate) his father from tho hell 
callud! put,’ therefore lois named Cpatira' by tho Solloxixtont binwedt."” (Mant a 
9,198; Misune 16,43.) So saya alne Eda s  Corkain holly are rumed pat 
aul chhinnetanti, wsoreia therefore culled patie, became ho dolivers lle 
father fron those rogions of horror” hy Tike ananmer SANKIEA uh Lata, 
Aeclares A fathor is exonerated in hia life-Ginie Trond the debt to his own. 
anceators, upon seoing the counted of n living con; ho hocomes entitled 
to heayon by the birth of his kon, and inakes hig own debt devolve on hha. Mut “ 
snerifoial hearth, the three vedas, aud daerifieos yewarded wilh ainple gratid ; 
ties, have not the sixteonth part of the aileavy of the biel of an attest Kon! 
‘Thus also Manu, Saxkita, daenress Vouinu, Vasiisuria ond Hates so By 
ABun, BinAN conquora Workds ; byw Kon’s aon, he enjoys iinmortatity ; and, 
afterwards, Ly tho son of a grandson, he reachos the xotar abode.” (Manu fi 
197; Vasumirma 17-6, Visnwu, 16-46). Ydurvavaricyva likowlas aay 
“Tho eansinuanes of reo and attainment of heaven depend ono aon, pend. 
aon and great-grandson (1. 78).” ‘Thus aiico the kona and other inate dexcous 
dauts produce gront epiritual bonollé to their father ov nucestor from the 
moment of their birth, ond they prosont tho oblationeake at tho parva to * 
their decensed fathor, tho proprigtary right af sons nnd tho vent ja ontatued, 
as alroady inferible from reasoning ; bveatae tho property devolving pon 
sons and tha reat bonofits the documseds ante viinoo Ghevo oan he noe othor 
purpose of speaking af tha yarioux benetlta derived frant sauna the reat, 
while treating of inheritance, ib apponrs to be a doelahiw bo whieh ALANU 
asuenta, that the right of succession ia grounded solely on the banofta oon. 
forred, It, thoreforu, clowly appoars that thy ustate of tho dood should 
go fixat to the son, grandson, and groal-granduon, aud on failure of tho aon and 
the vost, tho succession should devolve on the widow: and this ia reqnonable, 
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(i). In popular practice] In the Shdstra exhibiting the laws 
suustionod by popular usage (whorein it is provided): “ Whioh 
learned will vetionce a wife, who is half of the body.?”—~MStmzi. 
Chan. Chap. XI, Soct. i, Clause 8. F 


(&) By the word— Agni-hotra,” ( used in the toxt) is meant 


the fire belonging to the conscorated hearth,—JZbid, Cl, 12, 


(Q ‘ Pativraia’ ia thus defined by HAnfra: “She, who suffers 
pain when her lord endures it (that is. becomes affected in mind 
by similar anguish), is cheerful when he is so, in his absence 
pines under the anguish of separation, and is squalid (through 
the neglect of ornament and dress), and who dies when he expires 

that is follows him in death) is considered a pati-vratré sédhwi.” 

ide Coleb. Dig, Vol. III, (Lond. Ed.) p. 462. 


But here ‘pati-vratd’ (a faithful wife) means a chaste wife, 


“ Paithful wife” does not here signify ono who immolates herself 


on the fianeral pile of her husband, for sho cannot then inherit 
her husband’s estate.— Vi. Chi. (Sans.) p. 152, See P. C, Tagore’s 
English Translation, page 290, 


A-chaste woman (pati-vraté)] A virtuous woman or one that 


‘lives with her husband, associating with him in the performance 


of tho rites ordained by the Srute and Smriti, and observing 
fasting, and other religious corémonies.—Smrt. Chan. Chap. XL, 
Soot, i, Chinse 12, : 


. The torm nédrt (woman ) moans a wife of tho rank of & pains, 
That she is such a wife is apparent from hor being said to be the 
partuker of gonscorated fire, ‘To a wife competent to associate 
with hor husband in the porformanco of religions rites, Vrtnas- 
Patt gives preferenco over tho brother and like in point of per- 
forming tho rites relating to the manes,—Z0id., Cl. 13, 14. 


(m) Basa metals] Brass, load, and tho like.—Smoi, Chan, 
Chap, XI, Sect, i, Cl. 20, . 


(x). With presents offered to the manes (kavyam)] With boiled 
yioe offered in honor of doparted aucestors.—Jbid. 


fo) - By pious liberality ( piirtam)] By presente, &e., made for 
the construction of wells, tanks, and the like —ZJbid, 


Here by ‘the mention of the srdddhas that a widow must por- 
form, it is moant that sho shall also porform tho deoeased’s srdd- * 
dhas prior to tho sapadi-harana, and also celebrate obsequies 
ammually, aud tako the estate of her lord. What has been snid 
nboye is applicable to the estate of auch husband as has been 
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soparated from lus co-heira—V%. Chi, Sans. pp. 161,162, Sea 
P,C, ‘Tagoro’s Translation, pago 200, 


(p) The term “old mon (e iddech)” signifies also Iearnod men ; 
for it is ovinbited an the QreGonary of Amana among the Syno- 
nyma of lonned,—Coleb, Dig. Vol. IL, (Lond, Ed.) p. 460. 


(7) Vomales} ho widows of har husband's sons and tho vont. 
—/ bid, 


Tho rulo henco inculerted is, thal a puéad having taken 
the entite property of her husband inclusive of immovables, 
must, by presents to the relatives of her husband in propor. 
Vion to tho wealth (derived by hoi), perform acts (within the 
competence of a female to perform) calonlated to obtain final 
happiness for her lord and hersclt,—Vé, Mi (Sans ,) page 
198,— Vide Smrt, Chan, Chap. XI, Sect. i, Ch 21, 


Therefore, in the case contemplated by Sanaraua-KARA, 
the only rule that can bo recognised is thab Uo qualifica- 
tions described by Vrropra Manu* aro all that aro required 
in # female to entitle her to inherit tho whole ostate,— 
Smt, Chan, Cliap. XT, Sect, i, Cl. 55, 


Visuxu :—The woalth of him who leaves no malo issio 
goes to his wifo; on faihue of hor, to his daughters if thero 
bo nond, to tho father; if ho bo dead, to the mother; on 
failure of her, to tho brothers; after them, to the brothers! 
sons; if nono exist, it passes to noar kinsmon | bardhus (0)| 5 
in their dotantt to distuut kansmen [sch eelyes (x)} 5 on dni 
Ime of theso, to the pupil ; in lus defiuul, to tho folldw-stu- 
dont in theology, for want of Unese, the property, excepting 
that of w Brahmin, oscheats to the king} 


Q) By  Bandhus’ is hero meant sapdndas ov kingmon allied by 
funeral oblations ; wand by ¢sahulyas,’ persons fiom tho samo pris 
mitivo stoole (se-yotius) —Vi. Chi, (Sans.) p. 161, 


ete, by Aandhus is meant sapindas, and by ‘sakulyas' in mont 
porsons of tho same gota or prumitive stouk ; becuse if tho torm 





* Soo ante, pago LO 
4 This tort of Visinu bemg in prose, is cited with somo variations in 
tho ronding, and 14 not to be found in tll iy all of tho booke mm whiolt ab a 
quoted. Vede Vi, Mi (Sans) p 196 5—~ Vr Chi. p. Y88;-—INe In. Chap, LV) 


Soot. i, § 6,—Smri Chan, Chap XI, Svot, iy, Cl, ¥.—V , 
x a Wreath p » Seot ty, Cl. Vi—VPyqu Muy, Chap 
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bandhus bo taken nean the futher’s dandhus, and the rest, 
to be hetenfter ¢ ied,* then there would be a deviation 
from the order ssion laid down by the priuce of con- 
templative sages ( \LKYA). f 

Tn conclusion, be understood, that the law allowing Conclusion. 
p painé to take | ire share of her husband, is appli- 
gable to the case weener dying divided, and without 
ye-union.— Smri Chap. XI, Sect, i, Cl. 54ug 

« Patni (wife) ies a woman espoused in lawful wed- Patrt defined 
lock ; conformal th the etymology of the term as 
implying in ac m with religious iitest—A/it, In. 
Chap. IT, § 5. ‘ 

By the term ¢ S meant & woman espoused in lawful 
wedlock, accordi rule of Pénini.—Vir, Mi. (Sansa). 
page 193. 

At present, hc - 

83. A wor f the same class with her hus- — pyavasthd, 
band and espo a lawful wedlock can alone be 


a paint, marriug. «.sh a damsel of an unequal class 
having been prohibited in the kali age.§ , 


Vorihat Néradiya Purdna after citing “ Undertaking sea Authority. 
voyages (to circumnavigate the ocean); the cariying of 
(kamandalw or) waterpot (by a householder); the mauiage 
of twice-born mon with damsels unequal im class:” adds, 

‘I'he wise have declared, that these practices must be avoi- 
ded in the halt age.’—Vide Coleb. Dig. Vol. IIL (Lond. Ed.) 
page 14d. 


The Aditya purtina too, after citing “The filiation of  authonty, 
any but the datéaka and owrase is not admitted; and also 





* Ved Sect, 1X. + Sea ante, pago, 99. 


t Conformably with the etymology] A rule of giammar contained in tho 


Panine 

According to Anara's dofinition—Paint is a wife who is married in the 
legal form, who is (ns it woe) a second self (to tha husband), and who is 
an assooiate in religious rites, 


§ Sce the Chapte: on Mariinge. 


ee ea | 


110 VYAVASTILA -CHANDRIKA 


the marriago of regenerate mon with girly of unequal class,” 
and other parts of law, procoods— "These (practicus) wero, 
at the beginning of the ali ago, judicinily abrognted by 
wiso legistators with an infont of securing mankind from 
ovil. ‘Nhe ordinances of Sédhus® aro of equal authority 
with the vedas— Vide Coleb, Dig, Vol. TH, Quond, Md.) 
page 143 


The maniage of a Shira with a woman of another class 
has boon prohibited by Manu himself, who says :— 


“Tor a Shura is ordained a wife of his own class, and no 
other; all produced by her, shall havo equal shaves, though 
sho have a hundred sons,—Chap, IX, v. 157, 


Vywand. 84 According to the Smrili-chandrilid, even of 
the wives of the samo class, sho who was married 
by being bought is not entitled to inherit from her 
husband, by reason of hor not being a paéni, and, 
as such, not being entitled to perform srdddhas and 
other religious rites and ccoromonies. 


Authority. Tho wifo, ‘paint, moans a wife lawfully wodded in ono 
of tho approved forms of manage, Brdhaws ov tho like, 
capablo of conferring on the wile a power to nssocuto with 
her husband in the performance of religious suerticns 5; tb 
boing also declarad by Panini that “tho (erm yeadae (a 
wife), anomalously dorived from (pad? (husband), is em 
ployod whon connection with snciificos (moaning religions 
rites) is indicated,” ‘The tarm | Pula! appties to a wile of 
no other kind, Tlenco a wife bought (ng tn dsr marriage 
&e.,) is not enllod “pains,” there not boing in hor dah oon- 
nection with 1cligions rites which is essantial lo a ‘palne,? 
Accordingly in anothor Smrité: That woman who hay been 
purchased for value paid is uot styled a CPatnf’s sho nso. 
cintes neither m rites relating to deities, nor in rites relating 
to the manes, ‘Tho Jomnod oall her a slave (dedsé).”? 
When a wife is nota Spata? sho ts capable of coloring 
tomporat benefits only In onder to show that a wifo, not 
heing a ‘putnd’ 1s incapablo of conforing spuitual bonefits, 


* By sddhus is hero meant tho holy sayos and legtatators 
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ON Wrpow’s succrssion, &c. lil 
it ig said that the learned call such a wife a slave or “ dést.” 
Hence, by the term “ patné” being used in the text of Vri- 
HASPA'TE above quoted, before the phrase “ takes his share,” 
it is shown that, to entitle a widow to inherit the estate of 
her husband, itis essential that she should have been capable 
to perform the riles relating to the manes and tho like. 
Smri. chan. Chap. XI, Sect. i, Cl. 9-12. 


PrasApatt, therefore, points out, by the following passage 
that, to such a putn? alone, the right of inheritance attaches, 
as is capable of maintaming by her chastity the religious 11tes 
prescribed by both the scrptwe and the code of law. “ Dying 
before her husband, a chaste woman (ndié] paitakes of his 
consecrated fire fagnt-hotra], o if her husband die [before 
her], she shares his wealth. This 1s a primeval law.”—Ibid, 
CL 18. See ante p, 104, 


85. But according to the Vir-nitrodoya, a wife 
married as above is not entitled to inhorit only in 
the case of thore existing a wife married in ono of 
the approved forms, whence it is inferred that 
according to that authority the former is entitled 
to inherit on failure of the latter. 


The word paint being used, ibappears that a wife married 
in the dsura* or any other (disreputable) form is not en- 
titled to inherit in the event of there existing another wife 
married in ono of the approved forms, Thus a text of law :— 
“A woman who has been purchased for valuo paid is not 
styled a “putnt”: she associates (with her husband) neither 
in the rites relating to deities, nor in the 1ites relating to 
the manes. ‘tho Leained call her aslave (ddsé).” Here 
culling her ‘a slave’ is to intimate that she is incapable of 
associating (wilh her husband) in the performance of re- 
ligious rites, and not that sho should be treated asa slave; 
since by being mained (to her husband,) she cannot be 
anothers wife. ‘Therefore, by the expression “she asso- 
ciales neithor in the rites relating to deities, nor in the rites 
relating to the manes,” she is only prohibited from asso- 
ciating (with her husband in the peiformance of such 





* Whon matinmony is conti icted by giving property ov paying money to 
the governor or gumdian of the bide, it 15 called dsura mariage See the 
Chapter on Marnage 
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rites). Thus by the (use of the) torm ‘patnd tt is inti- 
mated that to ontitle her to iubont (from bor husband) it 
is exsential that sha should have boon capable of perform. 
ing the rites relating to Lhe aces and tho rest. Accord- 
ingly Pragdvatt, (by the following text,) points out that 
the wifo who 1 capablo of associating (with hor husband) 
in the performance of the rites prescribed in. tho Vede and 
Smriti, and who is padi-vratd, 14 alone entitled to inhorit 
the osinte (of her husband) :—"' Dying before hor husband, 
a chaste (paéi-vraté) woman partakes of his consecrated fire 
(ayni-hotva), or if her husband dies (hefore her), she shares 
his wealth."*—V4. Agi, (Sans.,) p. 193. 


The right of a widow [patné] to inherit arises only where 
the husband dies divided in estate. Accordingly Vnrirtas- 
Patt :—“ Whatever property a man possesses of avery kind 
after division, whother mortgaged or other, the wife (Jayd] 
shall take nfier the death of hor husband, with the oxeep. 
tion of fixed property.”(s)—Smrt. Chun, Chap, XI, Sect. i, 
Clause 28, 


The purport of the text is, whatever is the proporty of a 
deceased husband, whether cousisting of movables or im- 
movables, whether pledged or otherwise, the widow nlone 
takes, whoio the husband was a divided momber of tho 
family. —Jbid, Ch. 24. 

The word ‘ Jéy@’, used in tho above text of Vriiraspatt, 
meaus v wile who is a (patud’~-/bid, CL 25, 


(8) With the excoption of fixed property} ‘This oxcoption ia 
applicable to a patné who has not even a daughter, for, if 
it woro to be held applicable to every widow yoneiuly, tho 
passage would be inconsistent with that of Pragdpare: 
*“Tlaving takon his movable aud imunovable property, tho 
precious and base metals, tho pining, liquids, and the 
clothos, &o.”"*—Jbid. Clauso 25, 


The inconsistoncy cannot bo attompted to ba removed by 
saying that the text of Vrmaspatt is applicabla to a ease 
ying Pt 


* Ante pages 104, 105, 

‘tf From its boing Inid down that a widow locomes onlltlad to auecood 
whore the huaband dees divded, ib is undotutood that whore the husband 
dies undivided, lug fathor, brother, or tho like, whe lived in union with im 
takos tho proporty of the inywolesa tan. -—Sme Chan. Chap, X1, Seot 1, 
Clause, 25 
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where the busband dies undivided, or where the widow does 
not lead a virtuous life-—Smri. Chan. Chap. XI, Sect. i, 
Clause 26, 


To prevent any such construction being put upon the 
passage, the same author [VRITASPATT] has stated :—“ Even 
if virtuous, and if pattition have been made, a woman is 
not fit to enjoy real property.” The object of this passage 
is to explain that real property being the means of subsist- 
ence among the descendants of a Hindd family, is inherit. 
able only by a widow that has got issue, and that therefore 
a widow [patnt] having no issue, has no title to inherit 
the propeity although she may be virtuous and the family 
divided.—Jdid., Cl. 27. Consequently, 


According to the Snriti-chandrika— 


86. The widow who has no daughter cannot 
inherit the immovable property of her husband, 
notwithstanding that she be virtuous and the pro- 
perty divided, but she alone who has a daughter 
inherits immovable as well as movable property. 


As for this text of Vrimaspatt: “ Whatever property a 
man possesses, of every kind, after division, whether mort- 

aged, or other, that tho wife, [in whatever form married, 
gaya) shall enjoy after the death of her husband, with the 
exception of fixed property, Even if virtuous and if 
partition have been made, a woman is not fit to enjoy real 
property” it, according to the Smriti-chandrikd, refeis to 
a wifo who has not [oven] a daugliter, for a woman having 








Annotations 


86. Accoiding to tho doctrine of tho Smriti-Chandrkd, which is 
of great aud paramount authoity in the south of India, a widow, 
boing the mother of daughtors, takes hor husband’s property both 
movable and immovablo, where the family is divided ; but a child- 
loss widow takes only the movable property. Whero thoro are two 
widows ono tho mothor of daughtors and the other childless, the 
formor alone takes tho immovable cstate, and the movable pto- 
porty 1s equally divided hetweon thom,—Jfuen, 11, L. Vol, 1, p. 2h. 


Vyarasthd, 
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Authority, 
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a daughter obtains the fixed property also, MADItAVA, again, 
considers 1b to relate ta Che prohibition of sale, er olher 
transfor of real property, by a widen, without tha eononr- 
rence of the hens. — Pye, May Chap TV, Scot, viii, § 3. 


The author of tho Vira-milrodoya, however, disapproves of 
the above dvctrine of tha Sierité-chandriké by saying 
that as the dochtine in quostion is not laid down in tho 
Madana-ratna, Mitdksherd, Kalpa-tarw, and (in the book 
of) Iluldyudhka and all other books, the same must bo a 
groundless one. — Vide Vi, Mi. (Suns.) p. 193, 


Passages, adverse to the widow's claim, likowiao occur, 
Thus NARADA has stated the succession of brothors, though 
a wifo bo living; and has directed tho assignment of a 
maintenance only to widows.—“ Among brothers, if any 
one dio without issue, or enter a religious order, lot tho 
rest of the brethren divide his wealth, except’ tho wife's 
scparate property. Let them allow a maintenance to his 
women for life, provided these preserve unsullied tho bed 
of theirlod, Bat, if they behave othorwiso, the brothren 
may resume that allowance.” MANU propounds the succes. 
sion of the futher, or of the brother, to the estato of one 
who has no male offspring: “Of him, who loaves no son, 
tho father shall take the inhovitanee, or the brothers.” ITo 
likewise states the mothers velt to tho succession, ag 
well ay tho paternal grand-mothor’s: “Ola sou dying child. 
less, tho mother shall take the estate, and, tho mothor ala 
boing doad, the father's mothor shall take the horilago,” 
SawkuA also declares the anccessive right of brothers, and 
of both paronts, and lastly of the oldost wife: “Tho wealth 
of aman, who departs for heaven, leaving no malo issue, 
goes to his brothers, [f thera bo none, his father and 
mother take it: ov his eldest wife.” KAtydAyANA too siya, 
“Tf a man dio separate from his eohoira, let his father tale 
the property on failure of male issue; ov sneeessively tho 
brothor, or the mother, ov the father’s mothor”—dlte In, 
Chap. If, Sect. i, § 7 


But Vundxyeswara, the author of tho Aitdhehurd, 
after fully discussing Ute matter set forth iv the passagas 
that ave adverse bo a widow's claim, has laid down us 
follows 
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“Therefore, it is a settled rule, that a wedded wife, being 
chaste, takes the whole estate of a man, who being sepurated 
from his co-heirs and not subsequently re-united with them, 
dies leaving 20 male issue.”—AMit. In, Chap. II, Sect. ii, 
paragraph, 39, 


The above is followed and adopted, though not exactly 
in the samo words, in all the Digests of the Beuares aud 
other schools. 


Thus the Vfru-mitrodaya:—* It is a settled rule that the 
widow of a mau who was separated from his co-heirs 
and not subsequently re-tmited with them, imberits his 
estate in default of heirs down to the gieat-giandson in 
the male live.”— V7, mi. (Sans.) p. 199. 


So the Vivdda-chintémant:—“The conclusion is that, 
on failure of (hens), down to the great-giandson of her 
husband, the chaste wife is entitled to mherit his estate, 
What is said above, iy applicable to the case of a husband 
who has taken his share from his co-heirs,”"—Vi. Ch. (Sans.) 
page 152, See P. C. Lugore’s Zrunslation pp. 290, 291. 


So also the Smréti-chandriké :—“In conclusion it is to be 
understood, that the law, allowing a patné to take the 
entire share of her husband, is applicable to the case of a 
pareconer dying divided and without re-union.’—Smri. 
Chan, Chap. XI, Sect. I, Cl. 54, 


87. A widow being entitled to inherit the divided 
share or property of her late hushand, it has been, 
by parity of reasoning, determined that, she is 
entitled to inhorit also such property as was sepa~ 
ratoly acquired or held by him, or what was vested 
in him, though the enjoyment thoreof was post- 
poned till after a contingency.” ' 


Because such property not being held in common with any 
one else, is of the nature of a divided property. 





* Vide Precedents, pp. 244—261, 443, 
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88, The temn “chaste or virtvous,” and the 
expression “ keeping unsullied the husband's bed”? 
&e.! being used, as a qualification of the widow 
entilled to inherit, it follows that an unchaste wo- 
man is not entillod cither to tako inheritance or to 
have maintenance.t 


Inasmuch as sho ig incompetent to porform the rites 
relative to deitios and mancs; and cvou if she do porform 
thom, the performance of such acts by her is vain and fruit. 


less, ‘Chus— 


VyAsa:—O Arundhati! gifts, fastings, roligious rites, 
and good acts of unchaste women ate vain; their religious 
merits also, O, spotless beauty, aro fruitless |—~v 73h of 
Chapter 187 called the Parijita-harana of tho book enti- 
tled the Havi-bansa in tho Mahd-bhérata. 


A wife, if faithful to her husband, takes his wealth ; not if 
sho bo unfaithful.—Vyav, May%. Chap. LV, Sect, viii, § 2 


K&rydyana :—Let the widow succeed! to her husband's 
woalth, provided she be chasto.— Vyav. May. Chap, IV, 
Sect. vaii, § 2;—Mit. In. Chap, 11, Seet. ri, § 2 


KAryAYANA:—-A widow who does malicious or injuriong 
acts (a), who has no sense of shame, who syquandes away 
monoy, and who is bont upon committing adultery, is held 
unwaithy of woalth [dhaaa (b)]§.—Smrt, Chan. Chap, XE, 
Sect, i, Cl. 47, 


(6) Woalth (dhana) moans wonlth ox a share of liad assigned 
for maintonance, &o.—Jbid, 


The moaning is, that a widow, subject to any of the four 
vices above desaibed, is not outitled to onjoy the mainte- 
* Ante pages 102, 105, 107, 115 = | Vide Provodonts, pp, 261-258, 402, 408, 

P Vide BT) R. Vol ¥. p 809, 


§ Tho translation of tho above text na contained in tha Vyavakdra Mayte 
dha, nut Virdde chintdman:, dims in koma reapeate fiom the above, and 
slightly fiom oach other, See Vyar, Afavé, Chap, (V. Seet, VT § 8 and 
Ti. ORi. ys. 208, 
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nance so allotted, The term “dhana (wealth)” used in the 
text, refers also to food and raiment.—Jbid. 


(a) Who does malicious or injurious, acts, &o.] This shows 
that tho kindred should domand the peculiar property from such a 
woman. Vi. Chi. p. 366. 


NAraDA :—Let them (i. e. brothers) allow a maintenance Authoiity. 
to his (the deceased brothe.’s) women for life, provided 
these preserve unsullied the bed of their lord. But, if they 
behave otherwise (¢), the brethren may resume that allow- 
ance. 


(ce) If they behave otherwise ] If they pursue an incontinent 
course, —Smrt. Chan. Chap. XI, Sect, i, Cl 48, 


YAsndvatxya:—Their childless wives who preserve Authority. 
chastity must be supplied with food and apparel; but dis- 
loyal and traitorous (d) wives shall be banished from the 
habitation—Coleb, Dig. Vol, III, (Lon. Ed) p. 324, 


(d) Traitovous wives] This term, according to the Ratndkara, 
positively donotes treason, such as the attempt to administer 
poison or the like, not merely a contentious spirit. Consequently 
the same married wife who ought to be banished from the habit- 
ation by her husband, shall, in like mannor, bo expolled by his 
brothors and tho rest.—Zbid, 


For other authorities on the above point see the Chapter 
on “ Exclusion from Inheritance.” 


Praspatt, therefore, points out, by the following passage, Authority. 

that, tosuch a patné alone, the right of inheritance at- 
taches, as is capable of maintaining by her chastity the 
religious 1ites prescribed by both the Scripture and the code 
of law, “ Dying before her husband, a chaste woman [ndi4] 
pu takes of his consecrated fire [agni-hotra], or if her hus- 
Hand die [before her], she shares his wealth, ‘This is e 
primeval law.’ —Smri. Chan. Clause 12. 


By the word “Agni-hotra” used in the text, is meant the fire 
belonging to the consecrated hearth.—Smri, Chan, Chap. XI. 
Sect. i, Clause 12. 





* Mit, In. Chap. II, Soot. i, § 7 ;—Smri, Chan, Chap, XI, Sect, i, Clause 
48;—Vyav Mfayt, Chap LV, Sect. viii, § 6. . 
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89. A widowed woman suspocted of inconti- 
nence is not also entitled to take inheritance, but 
is to have a maintenance, 


“Tfa woman, becoming a widow i her youth, be head. 
stioug, a mnimtonance must in that enso bo given to her for 
tho support of foe’ ‘his passage of HAnita is intended 
for ademal of the right of a widow suspectod of inconu- 
noney, Lo take tho whole estate, Wiom this very passage 
{of TAnrra], it appears that a widow, nob suspected of nus 
conduct, has wsight to take the whole properly—Aé, In. 
Chap, IL, Sect, i. § 37. 


With the same view, SankHa has said “Or his eldest 
wife.” Being eldest by good qualities, and not supposed 
likely to bo guilty of incontineney, she takes tho whole 
wealth; and, hike a mother, maintains any other headstiong 
wife fof her husband] ‘Thus all is unexceptionsble,—Lb.°§ 83. 
80 also Mitra Aisra, See VE Mi, (Sans.) p. 198, 


Wheio a widow is suspected of incontinonoy the mode 
presctibed by UAnira ix to bo adopted even where tho 
widow is of tho rank of a palnaf and belongs to a divided 
family, “If a woman beconnng a widow in her youth, be 
Leadstiong, amuntonanco must, in that ease, bo grven to hor 
for tho support of life” Hondstrong] ciel, obstimato and 
ono against whom thera isa balance of presimption ol ine 
contincneo.— Sid. Okan. Chap. X18 1, Ch 50. 


von a moro maintonanco ig for a woman suspected of 
incontinence, from this text af HAnira “Ua woman, 
becoming a widow in hor youth, bo headstiong [puspeclod of 
incontinence (d)], © maintenance nisl, in tha’ Case, be yivon 
to hor for tho support of life”—Vyav. May, Chap. LV, 
Sect. viii, § 9, 

(a) Meadatrong, according to tho Afitdéhshant moans suspeot- 
ed of incontinonce.—Zbed, 


This ostablishos our aigument (The wife, if faithful &o.") 
that a lawfully married wifo, restrained (in her conduct) 
takes the woalth,—Pyav, Maydé, Chap, LV, Sect, viii, § 9. 
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90. The widow, as heir to her husband, inherits Yssasrhd. 
only such proporty as belonged 10, or was vested 
in, him, or as he was entitled to, though not 
possessed of; but not such proporty as would have 
devolved on him had he outlived its owner.* 


91, Where there are two or more widows free Vyavuettd, 
from any disqualifying defect, they inherit their 
husband’s property equally and simultaneously, 
and even if they choose, may divide it equally 
among thomselves.t i 


But if there be more than one (wife), they will divide it Authority, 
and take shaes—Vyav. May. Chap, IV, Sect. viii, § 9. 


| 


The singular number is used to denote the class or caste, Authouty. 
so if a man leave several wives, of the same caste with, or 
of a different caste from, him, then all of them divide and 
take their husband’s estate in due proportions, — Vi. Ji. 
(Sans.) p. 193 


So also the Mitdksharé which says :— The singular num- Authority. 
| ber is used to denote caste or class, so if thore be several 








. Annotations, 


91. If thoro bo more than one widow, their rights are equal.—Jfaon, 
IL L, Vol, I, p. 19 











* Hee Precedents, pp. 242-251. + Sco Procedonta, pp. 255-259, 278, 403, 

Seo also Jn the Goods of Dadoo Mania, 1st September 1862, Ind, Jur. 
Octobor 25th, 1862, page 69, bofmo the Thgh Comt of Bombay where 
Armould, J, suid “This doctrine his been followed by the late Supreme 
Court, m a oago of the goods of Chapa Judoo, decided on the 22nd of June 
1861, of which wo havo heon fmnighed with a noto by the Chief Justice, 
whore the Court, after consideration, and obtaining answer fiom the Shdsts ts 
of the Sadr Adawlut and at Poona, hcld that, ‘if thee be more than 
one widow, each of thom is entitled to an equal shaio of the property’ 
It appeais fiom those answers that, although the author of the Afayélha 
cites no text in support of his opmion, such texts are to be met with m the 
ire mit odaya, an authority of tho Benaios School, and Maonnghton's Piin- 
diples of Hindu Law, a work of authority in Bengal. It 1¢ also said, pago19, 
that if theo be more than one widow, ther mghts ae equal. Tho case in 
Morton’a Ropoits, pago 814, handed up to us yesterday by Mi Weatiopp, 
shows that this io was acted upon by the Suprerae Court in Calentta as 
etily as the year 1791, and in Morley's Digest (N 8S} Vol. i, p 180, (para, 15] 
wo find an instinee of its Loing acted upon in tho Noith-Westein Provinces 
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wives of tho samo casto, and of differont castes, they divide 
and take tho wonlth in duo propoitions.—ALié, Sans, p. 207, 


Tho original of the above passago has been omitted in 
Colobiooke’s translation between Paias. 5 and 6, Chap. TL, 


Sect. i. 


92, Al present, however, only the wedded wives 
of the same class with their husband are Paddle »-— 
soifthere bo several such widows, they oqually 
divide and take the heritage of their husband, 


Where there are several widows (padnés), it ig proper that 
they should all take the inheritance of them sonless hus- 
band by dividing the same in equal shaves among theme-~ 
Smrt. Chan. Chap XI, Sect, i, Cl. 67. 


93. Uponthe death of any of the sevoral widows 
who inherited the estate of their husband, the por- 
tion inhoriled by the deceased widow devolves on the 


Annotations. 


91-03, Ifthoe bo more than one widow, tho ughts are equal ; the 
right is considered ay vested only ins ono indivudial, so thal the pro- 
party doos not go to the hous of tho husband until after doath of add 


the widows,—Tlb, In. Seot, 163, 


in 1850, On thoso anthoritios, wo hold that (ho whlows ino this ewe are 
prind facie ontuled to equal shaves of the propmty" In Hengal, two 
widows tule the whole estate for life, and on the death of ene, the whoto 
survives to the other, upon whogo death, 16 yous bo the collataral how of tho 
husband —I Mol Dig 813 In Madias, it bas been held, Ghat tho eldoast 
widow succouds 5 the othe widows bomg ontitlod daumg ber life to mum 
tonance only, tho second widow suceeoding on the death of tho fiewt--T. Ml 
Sol Dio 156, 457, and RA No, tof 1885.11, Ibid, 44 Bub ace Strange 
Manu ILL 2nd Ed page 926, whore the author lays down that, im 
Southern India, tho wives aro vowed aa on au equality and mbheut cqnatly, 
and considers the followmg passage from the Mad4vin dt Cho mugular 
number ‘ wafe’ stymaifies the hand, hence, at Chere mc several wave belonging 
to tho same or diflorent classes, (thes) divide tho propaty according to the 
shares prosurtbed to thom and take al” Ws paaage apponta mth Send pee 
copy of the Aiédisherd ww my possesion, bub has been amitied om Cole 
brovke’s translation ‘This passage ovens bolwoon pas G and 6 peat 
Chap it of tho Mitdkshad” Smit Chan, Noto p 106 Seo also yar Might 
Stokes’ Ed p. 62 whoro tho abovo note iv macitod by the leaned Maditur. 
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surviving widow or widows who inherited jointly, 
and not on the daughtor and othor inferior heirs of 
the husband, so long as any of his widows be in 
oxistence,* 


Because, according to the subjoined text of YAINAVALKYA 
— The wife and the daughters also, both parents, brothers 
likewise, and their sons, gentiles, cognates, a pupil, and a 
fellow student: on failure of the fist among these, the next 
in order is indeed heir to the estate of one, who departed 


Annotations, 


93, Anothor caso in point is that of a man dying suivived by thiee 
widows, who take his proporty and divido it among themselves, cach 
talang athiid, On tho death of one of thom, who is entitled to 
succeed to hor proporty, tho other widows, or the hons male of her 
husband? Tho law 1s silent ag to this point also, It is tiuo that 
tho law ordaing the succession of the husband's heirs after the 
widow ; but this rulo docs not contemplate the existence of other 
widows, and tho weight of it is countor-balanced by another, which 
presoribes that the widow shall tako the ontire property, to the 
axclusion of the hoirs of tho husband, and, consequently, on the 
death of the frat widow, the second and third tako the shuo of 
which sho died possessed, and, on the death of the second, the entire 
proporty will deyolvo on tho third ; nor have the husband's hens 
ay logal claim until aftor her doath. This proceeds upon tho prin- 
ciplo above montioned, that all tho thiee widows of the same man 
avo hold to bo, in a legal point of view, one and the same individual. 
Macn, 11. L. Prof, pp. XII, XIII. 


98, It may be hore observed, that if a man die leaving moe than 
ono widow, (three widows, for instance,) the propaty is considered 
as vesting in only one individual, thus, on the death of one or two of 
the widows, the survivor or survivors take the propety, and no part 
vouts in the othov heirs of tho husband until after tho death of all 
tho widows,—Macn. H, L. Vol. I, pp. 20, 21. 





* Vide Precedonts, pp, 260, 278, 403, ‘t Seo ante pago 99, 
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for heaven leaving no son: this rule extends to all (persons 
and) classes.” ‘Tho widew being the firsé of the heirs 
enumerated therein, and if being odaimed also that on 
fuilure of the furst among these, the newt is heir) none of 
the heirs posterior or infurior to tho widow, namely, the 
daughters and tho rest, can succeed whou there is no failure 
of tho widow, that is while a widow is in’ oxistenee; also 
bocauso, according to the fullowing toxt of Vaiaspatrt:— 
“Whero there are many relatives in the agnatic lino, remote 
kindred, and cognate kindred, ho of thom, who is nearest of 
kin, shall take the property of him who dies without malo 
jssue,”*—tho widow of a mau, who dics without male isauoe 
down to the great-grandggn (in the malo ling), boing the 
nearost of his relatives, 1s Tine entitled to succeed to his 
estate to tho exclusion of all other heirs left by him; and 
because it being ordained in tho text of KAty(VANA (ta ho 
prosently cited!) that after a widow, her husband's hoirs 
(that is tho nearest heirs,) suceoed to the estato left by him 
and vacated by her, the surviving co-widew of the doceasod, 
being the tirst and foremost of all the surviving heirs of the 
husband must suecced also to that portion of tho husband's 
estatg which was inherited and left by tho deceased widow 
of hee busband. 


94. Tho widow inhoriting the ostate of her lus. 
band is only entitled to enjoy il: sho is nol compa- 
tent to mako a vill, mortgage ox sale thereof t 


Vauraseart s—Aftor tho death of tho husband; tho 
widow, preserving tho family (¢) shall obtain tho share of 


Annotations, 


94 So fay, as Lo the right of succession, Fhe daw is clea and indi. 
patablo, but to what she succeeds is not KO appuont, Sho has nob 
au absolute proprietary tight, neithor ean sho, in sbichnos, be called 
von a tonant for lity: for the Taw provides hor auccossors, and ross 


* Vue Golub, Dig, Vol, HL, (lion, Mal.) py. 682. 
‘E Sea page 12d 
{ Vide Procedouts, pp 240, 260-288, 277-270, 404—108, 410, 411, 
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her husband, but so long as she lives; she has not the pro- 
perty (thercin,) in making a gift, mortgage, or sale.—Smvt. 
Chan. Chap, XI, Sect. i, Cl. 28 ;—Pyav. Mayu. Chap. IV, 
Sect. § 4.—Vé, Ms, Suns, p. 194, 


(¢) Preserving the family] Preserving the honor of the line: 
in other words, being virtnous.—Smrz. Chan, Chap. XI, Scot i, 
Clauso 28. 


KAvyvdvana :—Let the sonloss widow preserving unsullied the 
bod of hor lord and abiding with her vornerable protector [Guru 
(f)), enjoy with moderation [Ashdnté (g)] the property until 
her death. After her, lot the heis (4) take tt—Smrt. Chan, 
Chap, XI, Sect. i, Cl, 32.—Vé. mz, (Sans.) p. 194, 


(f) Abiding with her venerablo protector] staying with hor 
fathor-in-law and the rest, let hor only enjoy tho husband’s estate 
and not make a gift, mortgage or sale of it at her pleasure as 
sho can do of her separate property.—V% Mt, (Sans.) p. 194. 


(g) With moderation] Patient of tho control which the ro- 
Jations of her deceased husband may exercise over her in the 
dispoanl of wealth.—Smrit Chan, Chap. XI, Sect, i, Cl. 32, 


With modoration] Without much exponditure.— Vi. chi. p. 162, 


With moderation] Not prodigally oxponsive, but enjoying the 
estate with frugality; such is tho exposition of the commenta- 
tors, Tho meaning is that she may uso it to support life, but 
not to wear delicate apparel or tho like—Vide Colob, Dig. 
Vol. III, (Lon. Ed.) pp, 471, 472. ; 


(h) Aftor her, tho heirs (namoly) daughtors and the rest, enti- 
tlod to inhorit that property, will take the same, not tho agnates, 


Annotations, 


tricta hor use of the property to very narrow limits. She cannot 
dispose of tho smallest parl, except for necessary purposes, and cor- 
tnin othor objects particularly spocified. It follows, thon, that sho 
enn be considered in no othor light than as a holder in trust for com 
tain uses ; so much go, that should sho make waste, they who have 
tho vevorsionary interest have cloarly a right to restrain her from so 
doing.—Macn TL, L, Vol, 1, pp, 19-20, 


Authority 


> ben 


ee 


Vyavastha. 


lustiation| 


124 VYAVASTUA-ORANDITIEA 


thoy boing postorior or inforior to doughtors and tho vost, not 
also the persons entitled to tho Sot dhan ; vinoo tho succossion 
of tho heirs ontitled to the Atéedhan hus beon plated in othor 
toxls by KAryAvana, ‘Thoroforo, ngoording to tho tost—° Cho 
wife, doughtors also, &o."* whoovor noat on failua of tho fist 
havo beon fixed to bo tho suoccssory to the proporty of a sonlesa 
man who diod aftor boing sopuated from his vopricencrs and 
not subsequently rounited with thom, they will take also upon 
tho widow's doath tho property (of her husband) ronaining afloy 
hor onjoymont, in tho same mannor as Lhoy would have talon if 
tho widow hai not inherited. At that time tho danghtor md 
the roat would confer grontor spiritual benefits on tho deceased 
than others,— V4, Af, (sans.) p. 194, 


« After the widow, her husband’s hoiis will take tho 
property remaining after hor enjoymont.’—ITiom this it 
must be concluded that the succession of the hushaud’s 
heirs can take placa only m the caso of their being alive 
at the time of the widow's doath, Consoquontly,— 


95. Only thoso nearost relations of the hus. 
band who survivo his widow are entitled to inherit 
his property after hor domiso, and not thoso who 
survived him but dicd during tho lifo of tho 
widow.t 


Tt must thereforo be understood, that if any of the hus 
band’s noarest relatives after surviving him dies bofore his 
widow, and tho rost suivivo her, thon those who survived 
tho widow will, ab her death, inherit her husband's pro. 
perly vacated by her, not also tho heita of tho relative who 
survived tho husband but prodecoased tho widow, boeanao 
they aie not equal in degico to tho said stuivivots, but their 
deceased ancestor was, who would have succeeded togathor 
with tho said survivors, had he lived at the timo of tha 
widow’s death, when tho succession oponed out; ov, in 
other words, upon tho widow's death, thoso relatives only 
succeed as rovorsionary hein who would havo beon the 
heiia of the husband if he had died at thaé timo.! 

* Ante pago 00, 
+ Vide Prooodonty, pp 240, 260—208, 277, 278, 288, 862, 961. 


+ Vide Nuboon Chander Chukerbutty v, Ingu Chunder Chukerbudty and 
othas —S, W. R, Vol. 1X. 2. B, op, 508 ‘4 . Es, aay 
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for instance, if a sonless man dics leaving threo brothers Example. 

and a widow, aud one of these brothers dies loaving a son 
during the life-time of the widow, and the other two bro- 
thers survive the widow, then the two surviving brothers 
will succeed to their Iate brother’s estate inherited and 
vacated by his widow and not also the son of the brother 
who died in the interim, that is after the death of the late 
piopiietor and before that of his widow,—inasmuch as tho 
brotheys are noarer than the brothex’s son, and entitled in 
preference to him. 


Although in conformity with KdAryAyana’s dictum : 
“ abiding with her venerable protector,”* and with this of 
Likurra: “ After receiving (propeity) she must reside with 
the family of her husband,” +-—it is incumbent on a widow to 
veside with the family of her husband, yet,— 


96. If it be difficult for a widow to stay in the Vaan, 
family of her husband, becauso of cruclty or 
other just causo, sho may betake hersclf to the 
family of her father and tho rest, provided that her 
change of residence bo not for unchaste purposes.} 


Varasratt :—A decision must not be made solely by Authority. 
having recourse to the letter of written codes, since, if no 


Annotations, 


96. Lt was probably never in the contemplation of the legislator 
that tha widow should live apart from, and out of the peiaonal 
conttol of, her husband’s relations, or possess the ability to expend 
more than thoy might deem right and proper—Macu. D. L. 

* Vol. I, p. 20. 

A widow is to reside in her husband's family, yet as she forfeits 
her right to the property only by not remaining obaste, or by making 
waste, the more residing wilh her own family cannot cause a for- 
foiture of horright to tho enjoyment of the propaty, ifit is not 
dono for unchaste purposes.—-Elle, In, Sect. 167, 





* Ante pago 28, + Vivdda-chintdmani, page 266, 
t Vide Precedonts 268, 689, &e, 
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Authority. 


Vyavasthé, 
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decision wero mado accouling to tho reason of the law, 
thore might he a failure of justice — Vyub., Maya, (Sans) 


page 7, soo ante p. 57. 


97. Bat, when allicted with disoaso and in 
danger of her life, her remoyal to the family of 
hor own kindred has been preseribed by law itself, 


This is a law (dharma) of Lrenrra :—* after recoiving 
(property) she must roside with tho family of her husband; 
yot afflicted by disease, and in danger of hor life, she may 
go to her own kindred.”— Vi. Chi, p. 205. 


98. Tho law as currentin tho Benares school, 
having made no distinction between the movable 
and immovablo estate inherited by a widow, sho 
is equally prohibited from making any unlawful 
alicnation of oither, inasmuch as by means of both 
descriptions of property spiritual benefits aro pro« 
eurable for the lato owner,* 


Lhe Vinidd-chintamdni and most of tho othor Jaw. tracts 
of the Ailhildé school, however, hold that as a woman has 
absolute power over tho moyable part of tho striedhaw 
given by hor husband, so, by panty of reasoning, sho has 
absolute powor over tho movable properly daherded by hoy 
from her hushand, but not over tho unmovable property 
whether inherited or reecived ay stré-cdhuat from hor 


husband, 


Thus tho Vivdda-chintémani :—"NARADA says : ‘Proporly 
given to hor by her husband through puro affection sho may 
onjoy at her pleasure aftor his death, ov giva away, with 
tho oxeeption of Jand or houses.” Consoquently a woman 
can disposo of movable proparty which has beon given hor 
by her husband, but she can nevar dispose of immovable 
property. The samo rule holds good in tho caso of saudé- 
yiku, or tho gifts of affectionate Icindied.” 








* Vide Precedents 278, de. 


ON WIDOW'S SUCCESSION. 127 


“KAtvAvANA says: ‘A woman, on the death of her 
husband, may onjoy his estate# according to her plea- 
sure; bul in his hfelime she should carefully preserve it. 
If ho leave no estate, let her remain with his family’ ” 


“A childless widow, preserving her chastity, shall enjoy 
her husband's proporty with moderation, as long as she lives, 
After her death, the heirs shall take it.” 


“This admits of two meanings.—The one is that, on the 
death of the husband, his property devolves on his wife, 
and becomes her own in default of other heirs. The other 
is that the property, which she enjoys with the consent of 
her husband in his lifetime, is to be regarded as her peculiar 
propaity. KAryAYNA saysas to the first of these :—‘ Leta 
woman on the death of her husband enjoy her husband’s 
property at her discretion’ ” 


“This refers to property other than immovable.” 


“The following provision is made for immovable property. 
Let a woman enjoy ut with moderation as long as she lives, 
After her death, let tho heirs take it.” 


“ Moderation—moans without much expenditure.” 


“ Childless widow-—moans one who hag no heir of hor own.” 


** On tho second, it is said that ‘ while he lives she should 
carefully preserve it, or in other words, the ‘propetty shall 
be protected in tho lifetime of the husband. If her husband 
havo loft no wealth, the widow should live with his family.” 


“Yionco the immovable property, which a woman gets 
after the death of her husband, cannot be disposed of at 
her pleasure.” 


“ Tho meaning of this is consonant with that of the hus- 
band’s donation (which can only be enjoyed but not spent.)” 


“the toxts of KArydyana do not refer to the peculiar 
propaty of woman. The inconsistency owing to this is 
romoved hy the similarity of meaning.” 


mnlse 


q 
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“Asa woman cannot make a prosont of, or at ploasure 
dispose of, immovable property, given to her by her husband 
in his lifotimo, so sho cannot dispose of any immovable 
property which sho inherits on hig doath.” 


Tho same opinion is maintained in the Rudadhara tnd 
tho Prakdshu-kdru.” 


“TE the mother, on the doath of her son, got: his immovablo 
property, sho cannot mako a gift of it, or dispose of ib 
at hor pleasure.”— Vi, chi. p. 261, Consoquently— 


According to the Mithilé school— 


99. A widow may at ploasuro make a gilt ox 
other disposition of tho movable property inhoritod 
by hor from her husband, but as respocts the im- 
movable property so inherited, sho can only onjoy 
it with moderation until hor death, after which hex 
busband's heirs shall tako it,—-sho having no powor 
to alionato tho saine oxcopt under a legal nocossity, 
or for purposes warranted by law.t 


100. Tt has also beon dotorminod by the Conris 
of Justice in Madras and Bombay that a widow may, 
at pleasure, mako a gilt or other disposition of tho 
movable proporty inhorilod by hor from hor hus. 
band ; but sho ig nob competent to alionate iumoy- 
able proporty oxcopt under a legal nocossily or for 

urposos warranted by law, or wilh the consgont of 
2° reversionary hoixs. } 


° According to the Mddhavy—« widow who  sueceads 
to her husband’s estate, is restictod fom alienating the 
immovablos, without the consent of his heirs, but there doos 
not appear to he any restiiction on her power, ay affocting 
movables. Vide Precedents, pp. dt, 411, 


+ Vide Miocedonta, pp. 272, 273, 1 Vide Procedonty pp. 273-277, 
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“What was given toa woman by the father, the mother, 
the husband or a brother, or received by her at the nuptial 
fire, or presented to her on her husband’s marriage to 
another wife, and also any other (separate acquisition,) is de- 
nominated a woman’s property.” ‘The term “and also any 
other” contained in the above text of YAINAVALKYA is thus 
inlerpreted by VirwAnustiaRa: “and also property which 
she may have acquired by inheritance, purchase, partition, 
seizure or finding, are denominated by Manu and the rest 
“woman’s property.”* ‘The term ‘woman’s property’ con- 
forms, in its import, with its etymology, and is not techni- 
eal: for if the literal sense be admissible, a technical aecept- 
ation is improper.”—Mit, Chap. II, Sect. XI, § 1—8. 


Although at first sight if may appear from the above Remmks, 


interpretation that even inheritance acquited by a woman 
becomes her sto¢-dhan, yet in realty it 1s not so: inasmuch 
as from VIJANESHWARA’S own dicta—'if the literal sense 
be admissible, a technical acceptation 38 improper,” it 
is clear that he has said so by reason of lus having adopted 
the literal or etymological senge of the compound term séri- 
dhaunam, which is formed of, or when separately used was, 
stviydh (woman’s,) and dhanam (property) Now as the 
ploperty which a woman acquires by inheritance is also 
that striydh dhunam or that woman’s pioperty,t the author, 
by tho expression “and also property which a woman 
may have acquired by inheritance,” &e., appears to havo 
meant only to say that tho term ‘stré-dhunam,’ in its 
literal sense, compichends also the property which a 
womnn may have acquired by inheritance, &e; because if 
such property could be expressed by tho separate words 
‘striydh dhanan’ or woman’s property, ib could also be 
exprossed by the same words in their compounded form, 
‘strf-dhanam, and nob because such property being ex- 


* It cannot, howover, be found in the Institutes of Manu that properts 
which a wonun acquires by twtertance, becomes stridhan or woman's 
peowlium, sino 1t is only rtated thersin that—‘what was given befoie the 
mmptial fio, what was grvon on the biidal procossion, what was given in token 
of tove, and what was received from a brother, mother, o1 2 father, are eonsi- 
doved 24 the sixfold separate property of a mairied woman,’ Chap IX, v. 194, 
Karvkyana and the othoy Logistators alzo have not Inid dorvn that the pro- 
petty which a woman may have acquired by inheritance, and the hke, classea 
ag hor eért-dhan (woman's poculium) 

¢ Seo precadonts, pp 200, 342, 383, 
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pressed by the term ‘afré-dhanam,) must be ineluded in, 
and form part of, the real sdrd-d/danem or wonmn’s peeulinm 
(over which a woman has absolute power in every  respect,) 
and bo dealt with as such, his is clear from. tho sub- 
joined passage contained in’ another part ef bis work. 
‘As to the text ordaining independence,—‘a woman is 
never fit for independence,’ let independence he (as it ia) 
what is the harm in admitting the (yoman’s inherited) 
property (to be the woman’s property) ?”* ‘Tho author would 
never have said so if a woman had absolulo power ovor 
her inhoriled properly just as sho has over her real sted. 
dhan. Warthermore, he lias Inid down the order of se 
cession to a woman's inherited property, in conformity with 
YAINAVALKYA’s text, “The wife, and daughters also, &e,?t 
while with respect to awoman’s peculitim (real séré-@han) ho 
has laid down another order of succession which is quite 
different from the former} From all these itis quite cloar— 
that the author of the Mitdkshard has called a woman's 
inherited property ‘ stré-dhanenv solely because the term in 
its clymological senso comprehended any property any how 
acquired by a woman; that according to the Afdddkehurd 
sho has no rbsoltile power over such (i.e. inherited) pro- 
perly (as she has over her peculitm,) butis always under 
the control of the former owner's reversionnry heips with 
respect to its use, disposition, aud so forth; and that such 
property, upou her death, dovelves on tho reversionary 
heirs of the former owner, in the order as tnid down by him- 
self, in conformity with tho text of YAINYAVALKYA,|| 











‘That such is tho doctrine of the AMikddshard and also tho 
. Jaw onthe subject, will appear fron: the following: passages 
aot the Pira-mutradoya, which is justly held to be an espo- 
{, ation of tho Afilékshard, 


“VLiving iu the family of hor father-in-law and tho 
rest, she (tho widow) will enjoy her husbands estate, 
‘sho must not, at pleasure, make a gift, mortynge, sudo 

or other disposition thereof like her siré-dhan or peau 

liam: after her, the heirs (of ter husband,) vig, 









* Mitdkshard Pago 112 Sanskrit. ‘t date page 90, 
} See the Chapter on Strf-dhan, 
S$ See Vyavasthda t4--102 wl the anthoritio &o., relative thereto, 
, WW See cutte pp. 9 et seq, 
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daughters and the rest, who are entitled to that property, 
shall take the same, not the aguates, for they are in- 
terior or posterior to the daughters, uot also those who are 
entitled to the stré-dhan, for the right of the persons en- 
titled to the stré-dhan has been treated of by KArydyana 
in other toxts. Consequently, according to the text— 
‘The widow, and daughters also,” &e., those who on failure 
of the former have been fixed to be the successors to the pro- 
perty of a sonless man who died after being separated from, 
and uot subsequently reunited with, his co-parceners, will 
take after the widow’s succession and death, the property re- 
maining after her enjoymentjust as they would have taken if 
it had not been inherited by her. At that time the daugh- 
ters and the rest confer on the deceased (husband) more 
spiritual benefits than others.”—V¢. Az. (Sans.) p, 194, 


In truth, pou the death of the husband in whom the 
property had vested, it is proper that his next of kin take 


his property. —Zbid. p. 195. 


The above is the doctrine of the Benares and all other 
schools, and followed in practice. Vide Precedents, pp. 275, 
278, 288, 383, 452, 463, 466, 167, 469. 


101. The fact of a woman’s having recovered 
hor husband's property by litigation gives her no 
unrestrained power over it, inasmuch as such pro- 
porty also is held to be the heritage of her husband, 
aud as such it can only be enjoyed by her with mo- 
doration till her death, after which the same would 
devolve on tho reversionary heirs of her husband. 


Té has beon determined that— - 


102. As a widow is incompetent to alienate, ab 
pleasure, the heritage of her husband, so is she in- 





Annotations. 


toz—lod, © With respeot not only to what she inay have inherited 
{vom het husband, baé to its accumulated heen also, hee duty is lo 











* Ante, page D0 t Vide Precedents, pp. 278, 268, 209, 406, 407, 
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sompetont to alienate, at pleasure, the accumule. 
ted savings of the income, or the proporty acquired 
by her with tho income, of that heritage.® 


However,— 


108. ‘Tho widow’s ineompetency to alionate the 
horitage of her husband refers only to her making 
waste, “and not to alionations under’ lopal neeessi- 
ties, for benefiting the estate, or for rolivious and 
charitable purposes to seeure spiritual welfare. 


Therefore,— 


104. A widow is competent to give, mortgage 
or sell her. husband’s property for such seeular pur- 
poses as are legally necessary,—(viz.,) for her own 





Annotations, 


regard herself as little more than tenant for lite, and trustee for the 
uot hoivs, of property so possessed , being (as alveady dndinated) som 
tricted from alionating it, by her sole independent act, wuuless for 
necessary subsistonce, or purposes boneficind to the deeeased, 
Str Ueda Vol TL, Gnd Ed.) pe 246, 

103. Tho enjoyment of the property is givers her (die widew) 
upon (vo conditions; 1. that sbe reritin chaste, 2. that she does nob 
make wastu—Elb, tu. Bout. 161, 

103, 104, ‘Tho widow isin hor right as wits entitled to onjoy 
the proporty of hor decuased Huaband, and as heir dowd to apply 
it for his spiritual bonolit, Conevally, sho cuunmot make gilly, 
or soll or mortgage the property, beeanse aflor her death the 
property is to go to tho next heir of her husband, but who ane 
or mortgage becomes necessary for any indispensible duty, religious 
or socular, or for hor autintonunee, ib is valid, beeunse dutios a nae 
be porfornied, and sho has a right to her maintenanes trom the pro. 
porty ; and whenever gifts aro mae, or tho properly ix sold ov mort 
gaye, for the i aisan Donofit of her husband, it is valid, heeaue 





* Vide Hiaants be 20h 107, BAP » 
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subsistence, for payment of revenue and for any 
act. beneficial to the estate; as well as for religious 
purposes,—(viz.,) for payment of her husband’s debts, 
marriage of his daughter, mainteiance of those 
whom he was bound to support, and. for securing 
Spiritual welfare by performing religious rites, 
making pious and charitable gifts, and the like.* 





“For women the heritage of their husbands is pronounced Authority, 
applicable to use (a). et not women on any account (b) 
make waste (¢) of their husbands’ property.?—A text of 
VyAss contained in (the Chapter entitled) the ‘Ddna- 
dharma’ of the Muhé-bhérata, 


(a) Even use should not be made by wearing delicate ap- 
parel and similar luxuries ; but since « widow benefits her 
husband by the preservation of her person, the use of 
property only sufficient for that purpose is authorized— 
Vé. Mi, (Sans.) p. 194, * 





Annotations. 


the heir takos the wealth for that purpose and not for his own 
bonofit. As tho spiritual benefit of the deceased and his 
ancestors is promotod not only by tho funeral oblations made by 
hor, but algo by the rites performed by his relatives, ‘in which ho 
hecomes a partaker, sho is direotod to mako presents to the paternal 
uncles aud other relativos of the doveased in proportion to her 
wealth for tho sako of Ais funeral rites, The payment of his debts 
ig & moral as woll as a logal duty ; and the marriage of an un- 
mmriod daughtor is a moral duty, which, after his death, devolves 
upon his wife ; whatevor is done nocessarily for these purposes is con- 
sequently valid—Elb, In, &e. Sect, 168. 

If in any thing she may take liborties. with it, it is in niaking 
pious and charitable gifts, with presents to her husband’s relations 
and dependants, but not to her own, without their assent ; the 
concurronce of her logal guardians and advisers, as well as of hor 
hushand’s hoirs, boing gonorally necosaary to any alienation by her 
Str. HI. Law Vol. I, (2nd Ed.) p. 247, 








of such prop 








 # Fide Precedents, 


PAIMHEER et 


Authoty, 
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(b) Not on any aceount } By this it is deelued that 
Sinaking waste’ is always obuosious or injiious-- fe, dei, 
(Sans) p. 108, 


(¢) Waste] Useless expenditure, /bid. 


(e) Waste | Uitt, sale and other disposition at her awn 
choiew.-Vi, Chi, (Sanus) p. 132, Seo B.C. Payoro's Ganshe- 
tion, p 292, 


(ce) Wasle—signilies slealing, giving or paying uselessly to 
actors, dancers and tho hke; wearing delicate apparel, ent- 
ing sweotmoats and the like; but uot making gills, &e. for 
religious and charitable purposes, or the [kes this. ix im. 
plied by tho term “not waste (népahdra).’— Vi Mi, p, 104, 


“ After the death of the husband, tha widow preserving 
(the honor of) the family, shall oblain the share of hor 
husband so long as sho lives; but she has nob ownership 
(to the extent) of making a gift, morlgago or sulo (there- 
of). From this text of KAtyAYANA it appens that a 
widow is competent to enjoy her husband's property only 
to preservo her hfe, and voé to make a gilt, mortgage, or 
sale thereof, But this want of indepondent power refors to 
making gifls for tompotal purposes—that is giving to acbors, 
dancers, and the hke; because her power to make gifts. for 
pious or charitable purposes and to morigage ot sell the 
property to cnable hersell to dese seoms to bo granted by 
OcAry<yana) lumsell (in the following tex: A widow 
actively engaged in matitorious observances and fasts, con. 
stant in tho duties of her widewhood, intent apou resting 
her passions, and making religious gifts, aldains heaven even 
though she have no sone. Afi (Sure) ps 10h 


“After the doath of the hushand, tho widow preserving 
(the honor of) the family, shall obtam the slaty of her 
husband, so long as she fives, but sho bas not the properly 
(therein (o the extent of) gift, mortgage ov sale.’ (VRTLAS- 
PAT.) ‘Tho competency of # widow to make gifts for 
pious and charitable purposes, such as the maintenance 
of old anc helpless persons, beimg sancloned by lay, Ghe 

* Heo date, page P22. 

+ hu tho Pirenet adage and Myaahara nuicyddhe Une above text as at 

tubuted to Kan dyana, 





A 
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above passage must be held as contemplating the want of 
independence of a widow in making gifts, &e., for purposes 
not being religious or charitable, but purely temporal, 
such as gifts to dancers and the like*®*—~Smri, Chan, Chap, 
XI, Sect, i, Cl. 29, 


A widow thus possesses independent power to make gifts 
for religious objects, and therefore the same author [VRI- 
UASPATT] enjoins by the following passage the constant pre- 
sentation of gifts by a widow for religious purposes, “A 
widow actively engaged in meritorious observances and 
fasts, constant in the duties of her widowhood, making 
daily religious gifts, oven if wanting a son, shall ieach the 
heavenly abodes.”——Smri. Chan. Chap, XI, Sect. i, Cl. 80. 


The daily making of retigious gifts, as directed in thé 
abovo passage would be impracticable, if the widow weie 
held 10 possess no independent power. It is hence to bo 
understood that the law docs not deny the independent 
power of a widow even to make a mortgage or sale, for the 
purpose of providing herself with funds necessary for the 
aime of religious dutiesx—Smri. Chan, Chap. XI, 
Sect, i, Cl. 31, 


“ A widow actively engaged in meritorious observances 
and fasts, constant in the duties of her widowhood,+ intent 
upon restraining her passions, and making 1eligions and 
charitablo gifts, shall attain hoaven, even though she havo 
no son.” Irom the expression ‘shall attain heaven’ (con- 
tained in the above text) ay well as ftom the text of Pragd- 
Part already cited, (viz.,) “having taken the movable and 
immovable property,” &c 1 it appears that she is competent 
to make gifts, &, oven in the acts or ceremonies which 
ave oplioual (hémya), not to speak of the tites or cere- 
monios which are indispensable [nitya noimittika ].— 
Vi. Mi. (Sans.) p. 194, 


Consequontly it is a sellled rulo that in order to make 
gifts for religious and charitable purposes, and to perform 
nocessaly acts, temporal as well as spritual, a widow has 





* Pho origimal of tho italeised words has boon omitted ut the printed 
Sanaciit copy. 
| Ante, pp, £02, 103, L Ante, p 104, 
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ceitamly power over the whole properly of her husband ; 

and the prohibifory precopt is ouly to restrict her Crom 

mortgaging ov selling tho property unnecessarily for giving 

(or paying money) to actors, dancers nud the lke; whonee ’ 
it has been said “(she will onjoy) with moderation,” that 

ig sho must not be expamting uselessly, Thus our dicta 

aro corroboiated by tho text contained in the Dane-dhornue 

of tho Mahé-bhéruta (p. 183). — FE Ai, Sang p. 195, 


As to this toxt of KApryAyana., “After tho death of the 
husband, the widow prosei ving (Lhe honor of) tho fannly, shall 
obtain the shares of her husband, so long as she lives: but 
she has not property (therein, to the extent of) gift, mort- 
gage, or sale :” it is a prohibition of gift of money, or tho like 
to Bandt,* Chérana,+ and the like (swindleis.) But gift 
for religious objects (not visiblo) and motgago or the like, 
suitable to those objects, may even be made, sinco fixed and 
movablo property ate both noticed ia the above quoted text: 
“Tlaving taken,” &e;} and from Unis of KArydyana himself: 
© A widow actively engaged in meritorious observances and 
fasts, constantin tho duties of her widowhood intent upon 
restraining (her passions), and making holy gifts, even if 
wanting aon, shall reach tho heavenly abodes" Vyau 
Mayt, Chap, LV, See. viri, § 4, 


Creat benefit is dono to a departed soul by pratt his 
debts, by bestowing his daughtor im marriage, ane snbpele 
ing his family: indecd, uf these duties are neglected, ho is 


doomod to hell ‘hus— 


Manu :— The a td of parsend who should le maine 
tained is the approved means of attaining heaven, buat hell 
is the maw’s portion if they sullerg 


Devara:—"'To maidens should be given a nuptial 
portion out of the father’s estate.’—Colob, Dig. Vol. 1, 
pago 185. 

* A panegynel, a bad, 
1A danver, a mime, an actor 
{ Soo ante pp, 102, 104, 104, 


§ ‘This text like many othora ts not to ho found in the printed Tnstitntos 
of Manu, but is acon in miny hooks of puamount antiority, 


SET nn i See 
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This is propor: for should tho maiden aiive at puberty 
unniauried, through poverty, hor father and the rest would 
fall to a region of punnishment, as declared by holy writ. 
Thus, Vasnistita says:—-“So many scasons of menstruation 
as overtake a maiden fecling the passion of love and soughé 
in marriage by porsons of suitable rank, even so many are 


«the beings destroyed by both her father and mother ; this 


ig & maxim of the law."* 


So also Porrufxast:—-A damsel should be given in mar- 
riage before hor breasts swell. But if she have meustruated 
(before maniage), both the giver and the taker fall into the 
abyss of hell; andetho father, grandfather and great-grand. 
father are born (insects) ta ordure,”# 


Ninada:— Therefore, a son bogotten should relinquish 
his own property, and assiduously redeem his father from 
debt, lest he fall into a region of torment—Coleb. Dig. 
(Cal. Ed.) Vol. I, p. 199. 


Whatever the husband had promised to give to a person, 
tho same, attor his death, should be given by his widow to 
tho same person, as that aloo isa debt (of her husband). 
Because says— 


TAniva: “A promise mado in words but not performed ia 
dood, is a debt (of conscience) both in this world and in the 
noxtf 


‘The inferonce js also the same when any other succeeds 
(to tho estate of the deceased.) 


Pragivant :—Ilaving taken his movable and immovable 
property, tho precious and base metals, the grains, the 
iquids, and tho clothes, let her duly offer his monthly halt. 
yoaly, and yearly funcral repasts. With presents offered to 
his manes, and by pious liberality, lot hor honor the paternal 
uncles of her husband, his spiritual parents (gua), and 
daughter's sons, tho children of his sistors, his maternal 
uncles, and also aged and unprotected persons, guests, and 





* Cole Dig. Vol. IIT, p. 460. 


| Goleb Dig. Vol IIT, (Lond Ea) p 461, 
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fomaleg (ol tho fanuly) —Vyeo, May Chap. TV, Sect. 
vi, $2 y—and Veo aft (Suns) pp. L0G, Sea Siaid Chan, 
Chap. XI, Seet. 1, Cl. 20, 


The anlo meuleated is that, n widow having liken her 
husband’s propety tnelusive of immavables should by mak- 
ang presents to his relatives, perform acts (within tho eom- 
peleney of a female to petfoun) by which spiritual welfare 
may ho soemed to the husband and horscll4— Vi ali 


(Sans,} page 1938, 


Wuthor in the toxt—“ Palorual uncles, spiritual parents, 
(gun), and daughter’s sons,” &e. (aife p05), VR Apart 
having indicated husband’s relatives by tho term paternal 
uncles, lis daughter's ehidion, by the teum ‘daughtor’s son, 
and maternal relations, by the tama Simaternal unelo and 
aunt? the widow in her hushand’s 7 @ddhe and other vibes 
relating to his meenes, should bestow ou them, but net on 
her own relations, presents proportionate to the wealth, 
and praductive of spritial bencfits with Cha eonsent of 
the former, however, she miay bestow gilts on her paternal 
ivlations also—Vé Mi (Sans) po 104 


VyAsa -—Aftor the death of her Iitsband, lel a virtuons 
women observe the duty of continence, and lol har ataly, 
lor the puufication of the bath, preseut, trom the jomed 
palma of her band, water maya with 27 (sesnmum) to the 
manes of her husband. Lethe day by day perform with 
devotion the worstnp of the Gods, and the adoration of 
Visiny, practising constant abstemonsness, Sho should 
givo alms to the eltef of tho venermble for mereao of 
Holiness, and keep tho various fayty which me connaanded 
by sacred ordinances, A woman who ty assiduons in (he 
porformance of duties convoys hor husband, (hough abidag 
in another world,) and hersell to wregion of bliss. /bid, 


105. Without tho consent of her hushand’s ro- 
versioners a widow is, however, competent to soll 
so much, and no more, of his properly aa may de 
voqnired for the performance of the indispensable 





* Almont the name rule as ted in Sua iteahenrde tke Syu cate, p 108, 
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duties (nitya-karma).* If such acts cannot be per- 
formed without selling tho whole property, the whole 
may be sold by her for that purpose, because such 
dutics aust be porformed. But for tho performance 
of an optional religious act (hdmya karma} sho may, 
wilhout their consent, dispose of only a small por- 
tion of the estato(a).t 


(a) An indispensable act on duty (nitya-her ma) is that 
which misé be performed, and cannot be neglected without 
sunning, as the fist sraddia of the father or of tho 
husband,—the marriage of his daughter, o1 the hke. And 
an optional religious act 15 such as the peiformanco of it 
rests wpon option, and thee is no sim on the non- 
performance, but religious merit (punya) on the per- 
formance thereof,-as pilguimage to Benares and the 
like. 


106, Tf, however, the expenses for those acts in- 
cluding maintenance could possibly be defrayed with 
the accumulated wealth, or with the income of the 
estate, left by the deceased, then his widow cannot 
sell any part of his estate for the performance of 
any such act, much less on account of any debt con- 
tracted by her fox hor own purposes.f Fimther,— 


107. If tho reversioners supply, or agree to 
supply, Lo Lhe widow expenses for her subsistence and 
porlormanco of religious acts, in that case also the 
widow cannot sell any portion of the estate.§ 


108. Por acts other than those which are sanc- 
dionod by law, as alyeady stated (axée pp. 182—188) 
a widow can dispose of her husband’s property only 





* Vide Vyavasthes 108 and 104 and the authorities, kc, relative thereto 
‘| Sea Prceodonts, pp 807, 811, 319-326, 310, 367, 107 
{Seo tha caso of Tlafeesnnenier Begum rei gus Radha Benode Miss, 8 D 
A Deus, for 1856, p 906 Fyarasthé Darpana, Scoond edition,) page 78 
and Vicccdonts, pp def -339 
§ Lule Paeved nts, pp 883, £07 
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wilh {he consent of the yveversionary heirs of her 
husband, but not otherwise." 


109. Lf there be no such reversionary heir, still 
the widow, who is nob a Bréhmanét bub of any 
other caste, cannot, for acls not suuctioned hy luv, 
dispose of hor husband's property oven without the 
consont of the ming powor, inasmuch as on failure 
of all heirs of a doccased proprietor who was nob a 
Bréhmana tho soyeroign is entitled to take his pro- 
perty, and a woman ig nevor independent but al- 
ways under restriction and control. 


NAnapa :-When the husband is deceased, his kin are the 
guardians of his sonloss widow; in the disposal and pipser- 
vation of property as well as in hor maintenance, they are 


Annotations, 


109, ‘The Pohey of the Hindi Law, with regard to the female sex, 
being, that it is never, ab any period of theiy lives, on ander any civ- 
euuatince, to ho independent. © Day and night Gay Many) nit 
women be held by thei protector tra stale of depondence — ‘Pheit 
fathers protect them um childhood, fhea tasbands pratect them fa 
youth ; their sons proleel them dn aye, A woman ie uever fit for 
independence.” Anda preceding text, in which the ame eoudition ja 
inculeated, entablishos hor dependence, if whe have ne sen, “en the 
neat kinsmen of hor huasbued ; if ho tofh nene, on those of hav 
father ; nnd, living no patornal hinvmen, on the soyeroin 3” conolud 
ing, asahoady slated, thad a woman imu never keck independency,” 
and caurying the pringiplo to tho length of declavingg Chat “hy: a gin), ov 
hy v young woman, or by nv woman advanced in yous, nothing amt 
De done, oven in her own dwolling-place, aceording to her mow 
please.” Mauling relations of her husband, sho is to rodde with 
ha own, enjoying their protection, aud hoing mabject to thei con+ 
tool—Sta UL Vol. 1 (2ad Bu) pp. 2 bb - 21h, 

* Vade Prceodants pp 200, 267, 274 -278, 289, MS QL, BAO, 10, OT, 
1 Vato Povedata, pp 200 267, 11, 
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her lords (éshevere), But if the husband’s family be oxtinct, 

. or contain no male, or be helpless, tho kin of the widow’s 
father aro her guardians, if there ba no relations of her bus- 
band within the degree of sapindas.*—18, 28, 29, 


Manu ;—By a girl, or by a young woman, or by a woman Authority. 
advanced in years, nothing must be dono, even in her own 
dwolling place, according to her mere pleasure (1).—Chap. v, 
verse 147, 


MAnv:—In childhood, must a female be dependent on Authority. 
hor father; in youth, on her husband; hér lord beiog 
dead, on her sons; if she have no sons, on the near 
kinamen of her husband; if he left no kinsmen, on those 
of her father; if she have no paternal kinsmen, on the 
sovereign: a& woman must never scek independence (1). 
Chap. V, v, 148. 


In childhood a female must be under the control of Authority, 

hor fathor, in youth, of her husband, after his death, of his 
son; if there be no son, and no relation within the degice 
of his sapindas, the kin of her father become her guardians. 
Tf (malos in) both families be extinct, then according to this 
toxt of NARADA: “Tho sovereign is the lord of women,” 
sho must bo under tho control of kinsmen, sovercign and 
tho rest: sho must never be indepondont (1)——KULLUKA 
Buavra’s commontary on the above text, 





, Manu:—Day and night must women be held by their Authaity, 
protectors in a state of dependence (1),—Chap. IX, v. 2. 


5 SSS 





Annotations, 


i (1) Whatevor may bo thought of such a slate of Lindt fomales 
» hy the now-civilized nations, it appears to have existed amongst 





* Others oxpound tho above loat of NAnvva as signifying Unt (tho near. 
est kinsman in) the family of hot husbantl has authority in tho disposal of 
property, that fs, in donation, Sha moy given present to that poison on 
whom the Isinsman of hor husband bids hei confor ono; she may bestow 
thué which ho bids hor give away.—Uolub. Dig, (Lond Ed.) Vol. HI, p, 462. 

+ Tho original of the italicised words in the aboyo passago are not to bo 
found im tho Sonacrit text, but have been, by way of imuendocs, supplied by 
tho louned translate fiom Kullake Bhutta'a commontay, © separate trans 
Jaton of which 1 aboyo given, 
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Manu :—Their fathers protect them in childhood ; thetr 
husbands protect thom in youth; their sons protect them 
in ago: & woman is never fit for independence..—Chap. LX, 
verse 3. 


Pho father protocts a female boforo her marriage, alter 
that her husband proteets hor, in his dofault hor song pro- 
tect her; a women thorefore is never fit for indepondence.(t) 
Kuna Buarra’s commontary on the above text. 








' Annotations. 


the most civilized and renowned nations of antiquity ; as is evidout 
from the subjoined passages :— 

“ A fow words will suilica to assimilaté the condition of the sex 
among the old Romans. AMudieres omnes, (anys Ciearo,) propeer in 
Jfirmitatem consilii, majores in tutorun potestate ease voluerent * and 
Livy, to the like eflvet, Vadlam no privatam quidem ram agere feml- 
nas sine auctore voluerunt; ta manu caso parentdm, fratrum, v'o- 
rum t ae 

“Tt was tho sumo before them with tho Creek women; nor ean 
theae strictures in Chis vospoct bo better closed, than by the following, 
extract from a tale clegang litle work, on the atates of anetonk 
Greece, whoso institulions Ue Romani copied y exhibiting, with 
regard to the vassuliage of Che sex, tho substance ef anany a bext 
of Menu, and yet nob a perfect picture of ity ax it exintodt at tho 
fimo to which the account vefors 5 omitting, me it duos, all allusion 
to Unt estraordinary feature, aatreudy uaticad, tho power of the 
iushand to dispose of bia wife by well, lo any man whom ho might 
choose for hia successor, Speaking of the Athenian women, ian 
ago too of refinement, ‘Thoy lived (nays tho learned and ingenious 
author) in a remote quarter of the howio,.and wore never allowed 
to mingle in society with the men. ‘Lhoy wore not permitted ojo 
abroad, without being attended hy a slave, who netud as a spy upon 
their conduct, They wore given in marriage without their consent j 
sand were expectad Lo make the cave of their famition tho nate object 
of thoir attention, Tn nv funeral oration composed by Plato, ine tlie 


Y Liv xxxiy, 2 














ON WIDOW’ SUCCESSION. 13: 


Should it be asked if a widow is competent to make a. 


disposition, uot sanctioned by law, of hor husband’s property, 
with the consent of his veversioners, is she to ‘taka the 
consent of alé of them, or of any of them in particular pm 
Tho answer is, it has been determined that— : 


110. For the validity of an alicnation not sane- 


tioned by law, the consent of those reversioners of 
the husband is necessary who are likely to be in: 
terested in disputing it; and it is their consent 
alone that renders a widow competent to make such 
an alienation of her hushand’s property.* 


The-mero attestation of conveyance by a relative does 
not necessarily import his concurrence or consent, but it is 
requisite that he should actually give his consent. to the 
transgction at that time or ratify it subsequently.—Vide 
precedents, pp. 288, 292—204, 802. Further,— 


111. Being unable to hold and manage, or for 
any other cause, the widow may surrender or make 
over the property to tho ¢éhen noxt reversionary. 
heir, or, with his consent, to the heir next after him, 
and thus accelerate his succession, + 


Likewise, 


112. U pon the widow’s resignation of the world- 
ly concerns, or voluntary abandonment, the estate 





Annotations. 
person of Pericles, ho makes that illustrious statesman exhort the 
Athenian women, to mind their domestic concerns ; and assure them, 
that they would be most faithful in the discharge of their duty, 
when they never attracted ‘the notice of their fellow-citizens,”"t— 
Staa WL, L, 2ud Ed. Vol. I, pp. 2523-263, 











* Vide precedents, pp, 802, 292—204 288, 
+ Vide Procodonts pp, 205—-306. 
Hill's Hesays on tho Institutions, &o, of tho States of anciont Greco, 
page 200. 
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inherited by her deseends ab once to (he nest re. 
versionary how, ay she is thereby divested of het 
property by abdieation.* 


113. But, if withoul the consent of (he aboyo- 
montioned royersionuy heirs of her husband, a 
widow do alionate his property wilhoul a logal ne. 
cessily ov for purposes nob sanelioned by law, tho 
dlionation so made is illegal and invalid, and the 
voversionary heise have a vight to restrain how from 
so doing, or lo have tho same seb aside. + 


J14. Primarily, tho immediate 1 versiones pos- 
sess such right and not thoso who are next aftor 
them, wnless the former be incapablo of doing so, 
or unwilling to do it through collusion with tho 
widow, or if thoy havo relinquished their rights in 
favor of tho latter or authorized them to exereiso ib. | 


115. In the event of an alionation made by 1 
widow of hor husband’s property boing sot aside, 
tho property should revert to her, if she have notal- 
roady committed any act involving forfeiture of her 
right of inheritance, § 


Beeanno while the widow lives feo fom any detec causing 
Qishotison, tho sovorsionary hed who are postartar or ins 
ferior to hor have no right an aupercession to her, also bos 
causo tho night of such hens necrune only at the 
death (natal or civil) of tho widow, and there bemp no 
cottanty of thea surviving the widow, then vight 1 motely 
aAcontingont onc, In other words, although the reveronets 
may have a wrongtel altonation made by a widow sob aso 
yet they cannot take possession of the propotly recos ered 
fiom the purchaser, thoy vot bang hea vested with) the 


* Seo ante, pp 20 22, and Pecesdents pp 2” 90, 80, 87, 200 
t Seo ante, pp 122, 198 nd Piecadenty pp 2s, Use Bho, Mae dae 
379, d7a, SNH 598, 106, 107, Ro 
1 bade Proccdunts pp 85d ~o/, 8/0- S10 389 deg 
gy Made Procetents, pp dhe 387, dB, 147 
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righL{o do so, and the widow not being divested of he 
havitable ght. 


116. If, howover, it bo satisfactorily proved that 
tho widow has mado waste to the injury of those 
who havo tho reversionary interest, and the pro- 
perty is in danger, so that, but for the interference 
of the Court of Justice, ropresenting tho Sovereign, 
tho revorsioners who may eventually succeed would 
suffer loss from the acts of the widow, then, and not 
until thon, the Dispensers of justice, may, with a 
view to remedying the evil, or preventing such loss, 
tako the management of the property from her 
hands, and adopt such measures whereby the 
estato may be secured for the ultimate heirs, pro- 
vided those measures do not affect the widow’s rights 
as the then heiress entitled to enjoy the income.* 


117. According to the modern Judges of 
British India any alienation or transfer of her hus- 
band’s property made by the widow, whether for 
an allowable cause or otherwise, should remain in« 
tact until her death,} the reversionary heir may, 
howovor, institute a suit cvon during the lifo- 
timo of tho widow to declare that the conveyance 
was oxccuted for causes not allowable, and is thore- 
foro not binding beyond the widow's life; and 
also for remedy against the grantee to prevent waste 





* Vide Precedents, pp 352—857, 386 &c 


Tt haa boon accordingly dote: mined that a Cot of Justice, ike the Court 
of Waida, may atop i, and appomt a Receiver to tako charge of the estate 
Nho roveraonary hou may bo the Receiver, bat lus appomtmont as auch ra 
not by virtuo of the rovorsionary right, but im consideration of what would 
bo most for the bonefit of the catato The Cowt would give him possession. 
conditionally upon his paymg tho imeome of the popaty.to the widow 
ompowverlug hor on tho other hand to move for his removal on his not paying 
it eo tho mecedonts wbove noted 


| Sco however tho Puvy Counotl deomon which 18 ab prige 260 of the 
Provodonta and which is quite in conformity with tho Uindé luv, 
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or dosiruction of tho properly whether movable 
or immovablo.* 





SECTION Il. 
On Davari’ Rear ov Sucuusston, 


As thoso porsons, who aro oxhibitod in tho text © the 
wifo, and the daughtors,” Get to be the noxt heirs on fai- 
luro of the prior claimants, would havo sueceeded if the 
widow’s right had never taken offect, so shall they equally 
succeed to the residue of the estalo remaining aflor her use 
of it, upon the demiso of the widow in whom tho succession 
had vested. At such time (when tho widow dics, or whon 
her right ccnses) tho succession of daughtcis and tho rest 
is proper, sinco they confor groater bonefits on tho deceasad 
(by oblations presonted) than othor claimants} hereforo,—~ 


118. In default of the widow the daughiors 
inherit tho estate of tho man who dicd soparated 
(from his co-parccnors) and not seer (with 
them.) || 


Annotations, 


118. In dofault of the widow, tho daughter inherita, bub neithor 
is her intorost nbwolute. Tt may here be montionod, tat (he above 
aulo of succession is appheuble to Bengal in every pomnblo cago 3 
but, elsowhore, ouly whero the family ia divided — Lor according to 
tho dostrive of the Benaies and other schools, oven tho widow, to 
whom tho danghtor is poatponod, enn nover inhoit, whore tho 
fonily is in a stato of union ; nor can tho mother, daughtor, daugh- 
tei's son, or giandimother, Tho father’s hoia in auch cago exoluds 
thom —Macu, IL. L. Vol. 1, pp, 21, 22, 

‘Tho right of daughters to snccvad, ix default of sons ad widow, 
is nob to bo confounded with that of tho eppotrted daughter, under 





* Seo Procedonts, pp, S12—351, 868—972, B8—~3BR, 
| Ante, page 09. L Pir dlitrodoya, page 104, 
ll Vede Preoodents, pp, 412410, 443-415, 


ad es Pert «ge 


ON DAUGHTER’s suconsston, &e. 147 


It is a settled rule, that a wedded wife, being chaste, Authoity, 


takes the whole estate of a man, who, being separated from 
his co-heirs, and not subsequently reunited with them, 
dios leaving no male issue, On failure of hor the daugh; 
tors inheil—Afit, In. Chap, Il, Sect. i, § 89, and Sec- 
tion ii, § L. 


On failure of wives, the heritage devolves on the daugh- 
tors, accoiding to the preceding text of Visanu.*—Vi, 
Ohi. p, 292. 


In default of the wife, the daughter succeeds.—Vyav. 
Mayt. Chap, TV, Sect. VIII, § 10, 


Manv :—'Lhe son of a man is even ag himself, and the 
daughter is equal to the son, How then can any other 
inherit (his) property, notwithstanding the suivival of her, 
who is, as it were, himselft (a).—Smri. Chan. Chap. XI, 
Sect, ii, Cl. 7 ;-—-Vé. Mi. (Sans.) p. 208, 


(a) Who is a8 it wore himself] who is equal to the sou, who 
is ag 1b wore himself—Smrz, Chan, Chap. XI, Seot, ii, Ch 7. 


NArapa:—“ On failure of male issue, the danghter in- 
herits, for she is equally a cause of perpetuating the race: 
both tho son and daughter ae the means of prolonging 
the father’s line of descendants."i—Smrt Chan, Chap. 
XI, Sect, ii, Cl. 9 ;—~Vé, Mi. (Saus.) p. 204, 


Annotations. 


the old law, ‘Tho daughter under consideration takes asa prineipal 
in hor own right, in default of the widow, who has precedence. — Stra, 
IL L Vol. I, (2nd Ed.) p, 187. 





* Seo Ante, page 108. 


4 Seo Vyav. Mayt. Chap. IV, Sect. vi, §10, im which the translation 
givon of tho above toxt is nob accu ate, 

{ The line of descendants hore intends puch descondants aa prosent the 
ablation cako; for one who is not an offeror of oblitions, confers no benefits, 
and consequently dilluts in no respect from the offepring of a stranger o1 no 
offspring at all, ‘Lhe daughter's gon 1s the givet of oblationy, not bis sou , 
nor tho daughtor's daughter, for the oblaion ecasos with lun 
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Tho objector says:—“ No reason has boon adduced to 
show why tho right of suecession of a daughtor should bo 
postponed to thai of @ secondary gon and awidors, the 
reason stated by VROAsPart simply accounts for hor title 
to sucecadl on failure of « begotten son” This is true, but 
Varuiasearl, m giving tho ieason, intends that the sane 
musi be takon to apply whoro a daughter succeeds in 
default of a secondary son and widow. NARADA, conscious 
of tho justness of the proposition, that a daughter shoud 
succocd on failure of a secondary son and widow, says, for 
tho information of tho wuinstructed, “On failure of nue 
issue, the daughter inhorits, for, sho is equally a cause of 
perpetuating the race” ‘Cha reason why the daughter is 
equally a cause of perpotuating tho race, tho samo author 
explains by saying “since both the son and daughter mo the 
means of prolonging the fathor’s lino’?—Smrt, Chan 
Chap, XI Sect, ii, Ch 8, 9. 


The meaning is, that the son and daughter both give 
birth to childron, by whom tho prosperity of thoir own 
pucnis is promoted. Meio the equality contemplated be- 
tween a son's son and a danghter’s son must be undoratood 
to bo an cquality in poiné of efficacy, both the sons boing 
in their nature, unequal, There is no equality betwoen 
them in point of cleammg off tho debts and inheriting tho 
asgels of the deceased, at being decluod Debts musk bo 
paid by sons and son's sons.” Reloring tow ptaudfiuthor's 
property, it has futhor been declared, “ho ownership 
of the father and gon is the same mit” Tho superiority 
of a son’s gon being, by these texts, declared in respect, of 
asdols and debts, tho equality conlomplated hy tho toxt 
of NAnapa, abvvo quoted, betwoon a son's aon and a 
daughtevs son must bo understool to consish iu cons 
tmiing benefits nol temporal, that is, in’ tho porformaneo 
of Srddhas; ib boing doclucd by Visnnus ‘In olfering 
oblations to the manes, tho daughters sons aro considered 
as son’s sons.” ‘The daughters, therofore, stand conspicnona 
in the Ine of succession by reason of their conforing 
henefits by means of their descendants—Smri, Char 
Chap. X1, See. ii, Cl 10, 


Tb cannot, however, be honeo said, thab whera there is no 
malo issue, & danghter inhaite in preforonce to a widow 
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(paint); the Intter being in her own person compotent 
to associato in tho performance of religious sacrifices (agnt~ 
hotra) &c,, which are acts capable of conferring spititual 
benefits on the deceased, ‘Therefore, tho term “malo 
issuo” used in the passage “on failuro of male issue, the 
daughter inhorils,” must be considered by synecdoche to 
includo a patné (widow) also— Ibid , OL 11. 


Vist :—The wealth of a man who leaves no male issue” Authouty, 


goos to his wife; on failure of her, to his daughter.* 


VRMIASPATI:— The wife is pronounced snecessor to the 
wealth of her husband; in her default, the daughter, As 
a son, so does the daughter of a man proceed from his 
several limbs. How then, should any other person (b) take 
her fathor’s wealth ?—Mzt, In. Chap, IT, sect. ii, § 2;—Seo 
Smri, Chan, Chap. XI, Sect. ii, Cl. 1 and 3, 


(by Any other person] These terms exclude the son and 
widow, (who are preferable hous,) and include the father and 
tho rest.—Smt. Chan. Chap. XI, Sect. ii, OL 5 & 6, 


Tho meaning is how could the father and tho rest take 
the ye ey of 2 sonless man, while the daughter is alive? 
Seo Lbid, ‘ 


In springing fiom tho limbs of the father, a daughter is 
equal toason, ‘Lhe difference, however, is this. In the 
procication of a son, the contribution of the father’s part 
is greater; whereas, in that of a daughter, it is less, it 
boing declared “ A malo child is procreated, if the seed pre- 
dominate, but a female child is _procreated if the woman 
contiibuto most to tho footus.”+ Tlence a daughter is pro- 
nouncod cyual to a son to a certain extent—Lbid, § 4 


But what kind of daughter is competent to receive her 
fathon’s horitago, is doclarod by the same author,{— 


Vaiitasratt Being of equal class(e) and married to a 
man of like tiibo (@, boing virtuous [sédhevé (e)] and 
dovotod to obedience, and being formally appointed or not 





* Soo ate, pago 108, + Manu. 
1 Vdderkitdmans, prgo 293, 
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appointed to continue tho male lino, sho (tho daughter) 
shall tako the property of her falher—Smri. Chan, Chap. 
XI, Sceb. ii, § 26;—Vi, Chi. p. 293;-—V6. Me, (Baus.) 
page. 204. 


(o.) Boing of oqual class] Boing of tho samo class with tho 
fathor, that is, born of a wife of tho samo olasa with tho fithor. 
Smri. Chan. Chap. XL, Sock. ii, § 27. 


({@) Marviod to a man of liko tribe] This is intondod lo ox- 
clude one marriod to a man of superior or inforior tribe. Lor tho 
offpring of a daughlor married to a man of a higher or lower 
olaga is forbidden to perform the obsoquics of his matornal grand. 
fathor and other anocstors who are of inferior or of suporior 
yank, But one, mariod to. man belonging to the samo class, aou- 
fers bonefits ou hor father by means of her gon, 


Tho four opithets (being of equal class and married to a 
man of like tribo, being virtuous and devoted to obodionco) 
first mentioned, in the above passage, rofer to a daughtor 
claiming inheritance after a widow, and tho two opithots 
(being formal/y appointed or not appointed) last mentionod, 
to a daughter claiming inheritance beforo a widow. Boing 
formally appointed or no? appointed to continue the malo 
line] ero, an appointed daughter (whether formally 
appointed or not) must be understood, ‘Tho torm * daughter? 
(which has not been exprossly moutioned in the passaga) 
must bo understood before the other four opithots.—Sari, 
Chan, Chap. X18. ii, Cl 27. 


119, (¢) Boing virtuous} By this torm an unchasto 
daughtor is excluded from the inhoritances 


Tt being laid down that an unchasto widow does not in- 
harit, @ fortior’ a daughter, who is inferior bo the widow, 
or whose hoiitablo right is wonkor than that of a widow, 
cannot inherit, if wackaste, Seo ante, pp. 116, 117 and 
Precedonts, pp. 17, 425, 427, 433, 


120. A daughtor boing ontilled to inherit the 
divided property of hor father, it has boon, by 
parity of roasoning, dotcrmined that, sho is ontitlod 
fo inheril also such proporty as was separately 


* Vide Procodonts, pp, 261—267, 402, 108, 417, 
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acquired ov held by him, or was vested in him 
though its onjoyment was postponed till after a 
contingoney.* 


Because such property, not being held in common with Reason. 
any one else, is of the nature of a divided property. 


121. Of tho daughtors marricd and unmarried, Vyavastha. 
tho unmarricd is, in tho first place, the sole heiress 
of her father’s property.+ 


In the caso also where some of them are married, and some Authority. 
tmmarried, the unmarried ones alone (succeed), by reason of 
this (2, @, the following) text of KAtyAvana,—Vyav. Mayd 
Chap. IV, Sect. viii, § 11, 


KAtyAvana :—Let tho widow succeed to her husband’s Authonty, 
wealth, provided she be chaste: and, in default of her, let 
the daughter inherit, if unmarried.,-—Vyav. Mayt, Ohap. 
IV, Sect. iii, § 11 ;—2it. In. Chap. I, Sect. ii, § 2 


Annotations. 

121, Bub there is a differonce in tho Jaw, aa it obtains in 
Bennves, on this point, that school holding that a maiden daughter 
is in tho fivsl instance entilled to the property, According to the 
Jaw of Mithila an unmarried daughter is preferred to one who is 
mariied. Maen. IL, L. Vol, J, p, 22, 

121—123. A maidon is in the first instance entitled to the pro- 
perty ; failing her, that the succession devolves on the married 
daughtova who are indigent, to the exclusion of the wealthy daugh- 
tors that, in default of indigent daughters, the wealthy daughters 
are competent to inherit ; bub no preference is given to a daughter 
who has or is likely to have male issue, over a daughter who is 
barron,|| or a childless widow,.—Jfaon. TL L, Vol. I, p. 22, 





* Vide Precodonts, pp, 244, 443, 
} Vide Proccdents, pp. 416, 445, 


4 Intho Smritichandriié tho last word of the above text is ‘ Pratish 
thea” ingtond of “bhabet add, "and it ia rendered by unprovided,” feo 
Avishna Swat Lyer'e translation, page 176, 

{| Sco howover, page 151. 


- Authoity. 
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Authoiity, 


Pyavasihd. 


Authority. 
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If thora be compotibion between maniod and unmarriod 
danghtors, tho ummarricd ono takes tho succession undor 
the specific provisions of the toxt above cited (in dofaull 
of hor, lot the daughter inherit, if uumanied.”)—Ait. In. 
Chap. II, Seet. ii, § 3. 


122. In default of the maidon danghters the 
married daughters inherit thoir father’s ostato.* 


PardsHaARa ~—Lot a maidon daughter take the hoitage 
of one who dics leaving no malo issuo; if there be no 
such daughter, a married ono shall inhori— Vi. Cha, p, 293, 


BALRUPA is of opinion that here such is the order of 
succession. Vi. Chi. (Sans.) p. 153.—BS8cee VP. C, Tagoro’s 
translation, p, 293. 


128. Among tho marriod daughters if thero 
be competition betweon an unprovided and an en- 
riched daughter, the unprovided ono inherils, in her 
default, the onrichod ono.t 


Among tho married onos hes somo are possessod of 
(other) wealth, and others are destiluto of any, these tho 
(last) oven will obtain (tho ostato), fiom this Loxt of Gou- 
TAMA, “A woman’s property goes to her danghtors, une 
married, or unprovided for? Unprovided for] Destituto 
of woalth, 'Choso nequainted with traditional law, hold 
that the word, ‘women’s’ (wifo’s) includes tho fethor’s also. 
~~Vyav. Maye. Chap. I, Beet, viii, § 12, 


If tho sho) tapas bo hetweon an unprovided and an 
ontiched daughtor, tho unprovided ono inhorits; bul, on 
failuic of such, the enriched one sueceads. for the text of 
GouTama is equally applicablo Lo iho paternal, ag te tho 
mataimnal, ostate, “A woman's separato properly goes Lo 
her daughtors, unmarried or unprovided.? Tb must not ho 
supposed, that this relates fo tho appointed daughter: for, 
in throating of malo issue, sho and her son have beau pros 
nounced equal to the legitimate son ( Hqual to hin is the 


* Vide Precedents, pp, 413, 416, 446, sb Vide Procodonts, pp. 419, 415, 416, 
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son of an appointed daughter,” or the daughter appointed 
to bo @ son.)—Afid, In. Chap, II, Sect, ii, § 4, 5. 


The conclusion, therefore is, where there is a compotition 
betwoen a daughter unprovided and one unmarried, both 
boing of the samo class with their father, aud possessing 
tho other qualifications mentioned in the text,* the un- 
married alone first takes; the maintenance of such daughters 
out of the wealth of the father being indispensable, On 
failure of such a daughter, the unprovided one takes, such a 
daughlor, being destitute of the means of subsistence, 
owing to tho inability on the part of her husband to main- 
tain her, although he is bound to do so. In default of 
unprovided daughters, the daughter provided or enriched 
and possessing the qualifications of equality of class, &., 
takes, such a daughter, though provided, being competent 
to inherit, On failure of daughters, the daughter’s son 
inherits, he being the offspring of the daughter.—Smri. 
Chan. Chap. XI, Sect. ii, § 28, 


Thus in default of tho widow, where there is competi- 
tion among daughters emiched, unprovided for and un- 
married, all being of the same class with thei: father, and 
possossing the other qualifications (mentioned in the text 
cited,)* the unmarried alone takes in the first place, as her 
fathor was bound to maintain hor; in default of her, the 
(daughter) unprovided for takes—such daughter being 
destitute of tho means of subsistence owing to the inabi- 
lity on the part of her husband to maintain her, although 
he was hail to do so; failing her, tho daughter provided for 
or enriched also possossing the qualifications of equality of 
class, &., already mentioned,* takes the ostate though she 
bo provided for and enriched. —V¢, 344. (Sars.) p. 205. 


124, According to the doctiine of the law as current 
in Mithilé, no distinction is made among the married daugh- 


Annotations, 


124, According to the law of Mithila, an unmanied daughter 
is proforred to ouc who is maniicd: failing her, maried daughters 





* See Ante, pages, 119 and 150, 


Conclusion, 


Vyavasth, 


POT al 


Vynvastha, 


Authority. 
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tors with respect to thoir being provided, unprovided, 
Darren and go forth, but on failure of tho maidon danghtor, 
all maniod daughters without any diference succeed equally 
and simullancously.—Soo, ante p. 152 


fe 


195. According to tho Smriti-chaundrikd, tho 
daughicr who is barron, or destitute of a son to 
confor spiritual bonclils on her deceased father, 
docs not inhorit from him, 


“Lot tho widow succoed to her husband’s wealth, pro- 
vided sho bo chaste, and in default of hor (A), the daughter 
inherits, if wemarried or unprovided.” By this it is in- 
ferrible that the above passagos* havo reforenco to daughters 
cithor unmairied or unprovided. Unprovided”? here 
moans unprovided with wealth and nol unprovided with 
offspring(2), stich as barren daughters and tho like, for, 
daughters of the lattor description are not at all ontitled to 
inherit their deceased father’s ostate, they being incapable 
of confening on hin benofits spiritual through the medium of 
their offspring —Smri. Chan, Chap, XI, See. ii, Cl. 20, 21, 

(4) “Tn dofault of hor” moans horo not in dofault of n Patni 


generally, but in default of that kind of Latnt, who is not 
tuted with incontinonce,—Lbed, Cl 21, 


(2) Tore hy ‘Offspring’ 13 meant only tho son of a danghtor, 
not hor doughtor ov pos son, hocauge, ovcept the son no other 
offspring of a daughter oan offer tho oblation cake and confor 
spiritual bonolit on her deconsed ful hor, 


Tho author of tho Véra-milroday is of tho samo opinion. 
Ho says—" GouramaA propounds that x woman’s soparato 


Annotations, 
avo entitled Lo the inhorilaneo, but there is no distinction mado 
among the matiicd daughtora; and ono who is manied, and has, 
or is likely to have, issue, ia nob meferred to one who ia widowed 
and barron; nor is there any distinction made between indigonce 
and woalth.—Maen, If, I. Vol. 1. p. 22 





* That is the toms of Manu, NAnavas, and Brusasrati, cited in 
pp, 147, 149, 


Preparer a oS 
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property goos to her daughtors, unmarried or unprovided for.” 
Although ho says “a woman's separate property,” yet by 
parity of reasoning it applies also to a father’s property, By 
the term “unprovided fox’ it should not be understood a 
woman unprovided with offspring by ronson of her heing 
barron and the like, inasmuch as such a woman is not entitled 
to inhorit in consequence of not conferring spiritual benefit 
through her offspring (that is son)—-V¢, Mt. (Sans) p, 205. 


126, If there be several daughters capable of 
inheriting, thoy all take their father’s heritage, or 
divide it among themselves.* 


«But if there be moro than one, they will divide ity and 
take shares. Vyav. Mayz. Chap. II, Sect. viii. § 9. 

Tf the danghtors competent to succeed be numerous, a 
distribution should bo made among them.—Coleb. Dig. 
Vol, IIL, (Lond. Ed.) p. 498. 

The word ‘daughters’ is used in the plural number— 
to show that thoso of the same class (with their father) 
get cqual shares, and those of different classes get shares 
in accordance with their tiibes,—Vé. Mz. (Sans.) p. 205, 


427. Upon tho death, natural or civil, of any 
of tho daughters in whom succession had vested, 


the surviving daughtors take the portion of the . 


purimony inherited and vacated by the deccased, 
nol tho daughter’s son and the rest.t 
Annotations 

126, The daughtors are named in tho plural number to suggest 
tho oqual or unoqual participation of daughters alike or dissimilar by 
class.—-Jfit, In, Chap, II, Sect. ii, § 1. 

127, On tho decoaso of ono of thom, whether thoy havo male issue 
oy not, tho ostale dovolvos on the surviving daughtor ; and it is not 
Lill aftor tho death of all thoso daughtors that the estate goes to the 
noxt holt of the fathor—Mlb, In, Sect, 168. 





* Pide Pioeodonts, pp. 410, 483, 444. 

‘t Vide Procodonts, pp £16, 133, 434 4 
Lt tho caso whore two danghtors sueccoded Lo theit father's ontate, and one 
of thom died leaving hor miler then a cluktess widow, and a son, 8 question 
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Authority, 


Authority, 
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Because daughter's sous being postotior or inferior to 
danghtors, then succession haa been ordamed in defaulé of 


danghtors, 


Further, upon the death, natural or civil, of any of tho 
daughters who inherited ther pattimony, the surviving 
daughters ato alone entitled to tho portion of tho pati- 
mony mherited and vacated by thor deceasod siator and 
not tho son of the deceased daughter, bocuase a daughter 
boing nenror than a daughtet’s son, the lattor cannot in- 
herit so long as thore exists a single daughter compotent to 
inherit, Should it be asked, bow it 1s that a son’s son 
whose father is dead inherits his grandfathor’s estato simul. 
taneously with his paternal uncle? The answer is—Lfo 
does so under special texts to that effect, and thoro is no text 
ordaining that a daughter’s son whoso mother is dead should 
inherit his maternal graudfather’s properly simullancously 
with his mother’s sister, 


128. The right once yosted ina daughtor doos 
not cease until hor death, notwithstanding sho bo 
barren or a sonless widow who boro daughters 
only.* 











may wiro whothor the proporty imbertod by the doeeasod woman would he 
taken by her son, or world devolve upon the pistor (hough thon disqualified 
to inhoit, ‘Mere aro opinohs both waye some huyyers ato of opinion that 
tho swuviving sister. buing a childless wicow, and (theralots) imeompotant to 
inhail, the property should dovolyo on tho son uf tho deveawod, But others 
maintain thet the smviving sister bom diaqualified to inhart ab the time 
of he siator'h death fa no bar to hor talking hor father's property lott hy tho 
sister, bocausy she does nob inharit her sister's proporty no that her dlsqualifle 
cations at tho time of Aer doath should bo takon duty conarleration 5 (ant 
tho fact of its boing or father's, aud not hor stators, proporby aw muanifost 
from hor not having had absoluty propnetay sight ove at, but only 
restiicted intorost Uhorom, ay wall as fom ita devolving on her dathen's hole 
and not on her own hens ,) and becauaa, ke wives, the two daughtou w On, 
in tho logal sanso, hold to bo ono and the pie holy colleativoly nneaoedling 
to, and holding, thei fither's property, whitch on the doath of one would 
of course roman in the hands of the other, Chia (latter) ophion is mada 
tained by the High Court in its Ouginal Juiindiohon Soo Caso No, 660 of 
1866 —Hordyanath Sete plate) vases Dirge chara Rasdl, docddat on 
tho 28th ot Fobuay, 1865, by Hon'hla Wo Morgan who consulted the 
Hon'blo Skambhu nath Pandeé on tho pot in _quoslion Sua Ve. Dp, 170, 
Tho latter opinion his also boon ncoplod by the Pusy Connell Mada 
Preeedonts, p 434. 


* Vide Viccodents, p 134. 
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Because being barren or a aonless widow is not, like civil 
death, a cause of destroying horitable right already accrued 
and vested, + 


129, Tho daughtor, too, without a logal noces- 
sily or any of tho acts, roligious or secular, men- 
tioned in the widow’s successiont is incompetent to 
mako a gift, mortgage or sale of ihe property in- 
horited by her, but is to enjoy it with moderation 
until hor death. After that, hor father’s (next) heirs 
will take it.¢ 


As a daughter is inferior to a widow, or her right is 
wonkor than that of a widow, she, in the disposal of her 
father’s heritage, is certainly subject to the same restric- 
tions and liberties as a widow isin tho disposal of her hus- 
band's heritage. Sco Procedents pp. 424 aud 434, Note, 


In other words tho noxt heir of the former owner being 
entitled to inhe.it the property inherited and vacated by 
a widow, it has been dotermined that the word widow 
(paint) is employed with a goneral import; and the rule 
on the above point laid down in the widow's succession, 
must bo undorstood as applicable generally to the caso of 
& wonian’s suecession to inuerttanoa Vide Precedents pp. 
417, 4b, 427, 488, 435, 


ee 
130. Tho word widow (patnt) being employed 
with a gonoral import to embrace all tho females 
Annotations, 

120, In default of the widow, tho daughter inhorits, but neither 
is hor intorast absolute.—Maon, I, L, Vol. I, p. 21. 

129, 130. As tho daughtor’s right to succcod is inferior to that 
of tho widow, it necossarily follows that sho too is only to enjoy tho 
proporty, and that sho is subjoct to the samo restrictions in the uso 
of il, as tho widow. On her death, tho estate gocs to her father's 
novb hoir.—Elb. In, Sect. 171. 











* Soo the Chapter on Jixclusion fom Inheritance, 
‘| Boo ante pp, 182-138, ‘T Vide Proce ints, pp, 416, 424, 427, 433, 435, 
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Vyovasthit, 


Pyavasthé, 
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entitled {to inherit, whalover liberties and restric. 
tions are provided in the widow’s succossion, all 
those are applicablo to tho succession of daughtors 
and other fomales ontilled to inherit,» 


Bul,— 


On tho ground of the text:—" Tho son of a man iy even 
as himself, and tho daughter is equal to tho son,” &e, 
(ante p. 147) it has been dotermined by tho Tigh Clout aud 
the late Suprome Cot of Bombay that— 


18]. A daughter has absolute power over the pro- 
perty inhorited by hor from her fathor, just as sho 
has over her s¢r¢-dhan (woman’s peculswm) ; and that 
after hor, such property is to bo inherited by tho 
heirs to hor stvi-dhan.| 


182. While the Iigh Court of Madras hag 
held that a daughter has absolule power over tho 
movablo portion of her father’s heritago which sho 
can disposo of at pleasure (like her s¢r/-dhan), but 
not over tho immovables inheiled by her from 
him.| 
wee SS a, peepee 
* Vulo Prceedunts, pp 417, 127, 438, 136 1 Vide Procedonty, pp, £20, 428, 

| Fede Precedents, pp, 422, 274, 274, 
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SECTION 4. 
ON DAUGUTER’S SoNn’s SUCORSSION. 


138. On failure of the qualifiod daughter of a 
man who dicd separated from his co-heirs and not 
subsoquently reunited with them, his daughter’s 
son inherits from him,* 


YAsnavatxya :—Tho wife, and the daughters also(a), 
&e. Ante page 99. 


{a) By the import of the particle “also” the daughter's 
son succeeds to the estate on failure of daughters.—Mét. In, 
Chap. IT, Sect. ii. § 6. 


In default of daughters, the danghter’s son (succeeds),—~ 
Vyar, Mayt, Chap. IV, Sect. vit, § 13.—Vi. Jf. (Sans) 
pago 205. 


A daughter’s son being the off\ping of a daughter, 1s 
more neatly connected with the deceased than a father is; 
Vismnv has declared it-—Smri, Chan, Chap. XI, Sect. 11, 
Clause 16, 


Vistinu :—Where there exists no son or giandson(d), tho 
daughter’s son inheits the woalth. In offering oblations 





Annotations, 


183, According to the law of Bongal aud Benaies the daughter's 
sons inherit in default of the qualified daughters ; but the right of 
daughtov’a sons 13 not recognized by the Afthila School t—Maon. 
IE. Y Vol. I, p 23. 

Whaie there aro (danghter’s) sons, thei: right of succession is post- 


poned to that of othe: daughteis of the deceased —Stia TH. L 
Vol, T, p. 139, 





* Vide Procedonta, pp 433, 448—454, 450-561, 484 


$ This is not conect tho heritable right of daughter's Bons 183 cei tainty 
Looognuzed im tho Aethila School, Sve post pp 162, 163, and Precedents p 454 


Pyavasthd. 
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to tho doparted ancestors, the daughter's sons aro consi- 
dered as son’s sons,—Snivi Chan, Chap X, Sect, ti, Cl. 16, 
Vide Mét. Chap. II, Sect. 1i, § 6 and V4 AL, (Sans.) p, 205, 


() “Whero thoro oxista no aon or grandson.] This is in- 
dicativo of the non-existonco of heirs as fir as tho daughtor— 
Vi. ALi, (Sans.) p. 206, 


Manu:—By that malo child, whom a daughter, whothor 
Jormally appointed or nob, shall produco from a husband 
of tho equal class, the maternal grandfather becomes the 
grandsiro of a son’s son (¢); let that son give the funeral 
oblation and take inheritance.—J/ét. In, Chap, IT, Sect. ii, 
Para. 6,—Vé. Mi. (Sans.) p. 205. 


c) Tho grandsive of a gon’s son”—by this it is intimated 
that na in default of a gon, son’s son takes the horilage of hig 
paternal grandfather, so in default of a danghtor, tho daughtor's 
gon (inhorits the property of his matornal grandfuthor ),— V7, 
Mi, (Sans ) p. 208. 


Vrimasratt:—As the ownership of the father’s wealth 
devolves on her (the daughter), although kindrod exist, so 
her son likewise becomes the owner of his mother’s (and) 
maternal grandfather's estato.—Vi. Mi, (Sens.) p. 2053 
Vi. Ohi. (Sans) p. 153. Vide. P. ©. ‘Pagore’s translation, 
page 294, 


As by means of the oblation cako offered hy hor son, 
a daughtor inherits her father’s ostute, so by tho prosontas 
tion of the samo oblation cake her son also becomos the 
owner of his maternal grandiathor’s estate, although 
kindred, that is, tho fnther and tho rest, oxist, Such is tho 
moaning. —V4, Ali. (Sane.)p. 205, 


Manu :—Tho son, howover, of such a daughter, who 
succeeds to all the wealth of hor futhor dying without a son, 
must offer two funoral cakes, ono to his own futhor, and 
one to tho father of his mother, Botyoon a son’s son 
and the son of such a daughter, thero is no difference 
in Jaw ; since their fathor and mofhor both sprang from the 
body of tho samo man.—Chap. LX, verses 142, £83, 


Here tho oquality contomplated helween a son’s Kon and 
a daughter's son must bo understood to be an oquility in 
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point of eficacy, both tho sons being in their nature, un- 
equal. ‘Uhoro is no equality botweon thom in point of 
clearing off tho dobts and inhoiiting the assots of tho 
deceased ; it boing declared— Debts must bo paid by song 
and sons’ sons” Raforting to a grandfather's property, it 
has furthor been declared —' Tho ownership of tho father and 
son Js tho same init. ‘Tho superiority of a’ son’s gon boing, 
by these texts, declared in respect of asscts and debts, the 
equality contomplated by tho text of NARADA, above quoted 
botwoen a son’s son and a daughter's son must be nnder- 
stood to consist in conforring benefits not temporal, that is, in 
tho performance of Srdddhas ; it being declared by Visnnu—~ 
“In offering oblations to tho manes, tho daughter's sons 
aro considered as son’s sous,” ‘Iho danghtors, therefore, 
stand conspicuous in tho lino of succession by reason of 
their conferring benefits by means of thoir descondants.— 
Smit. Chan, Chap, XT, Sect. il, Cl 10. 


Although (in the text of Vrotar Vismxv, ane, p. 108) 
the father is said to inheiit the property of a sonless man, 
in default of tho daughter, yet, as reasons havo already been 
shown why the daughter's son should inherit in default of 
tho daughtor, it must be understood that the succession of a 
father does uot coma in until tho failure of daughter's sone. 
It must farthor be noticed that a daughter's aon boing con- 
nocted with the lino of the daughter herself, a separate 
montion of him in the order of heirs was considered nn- 
necessary by Brinar Visinu-—Smri, Chan. Chap. X, 
Beet, iii, Cl. 10, 


Tn the ordor of succession given in the Mitdksharé and Romarks, 


other books of paramount authority with tho Bonaros, 
Mahratlah and Dravida schools, the daughter's son is placed 
immodiately after tho daughter, But the authorities 
of tho ALithilé school arc not of one opinion with rogpect 
to the succession of the daughter's son. In tho Kalpataru, 
Madane-pirijata and Smuvili-sdra he (the daughter's son) 
is placed tmmediatoly afler the daughter* ; while according 
to tho Pivada-chintémani, which is the paramount au- 
thorily of the said school, tle daughter's son succeeds after 





* Vide Procedents, pp. 165-407, 
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the father. ‘ho passages (to that offoct) of tho lattor work 
aro as follows:—- 

VrnAspary says :—~‘As tho ownership of tho father’s 
woalth dovolves on hor, althongh kindrod caist, so her son 
likewise is acknowledged to bo hoir to his malornal grand- 
father’s ostate.’ ’—Vj. Ohi. p, 204. 


«Manu says :— Let tho dgughtor's son inko the wholo 
estato of his own father, who leaves no other son, and lof 
him offer two funoral oblations, tho ona to his own fathor, 
the other to his maternal grandfathor? *—Ibid, 


These two texts obtain in dafarle . mother and father. 
For the right of supcession af wife, daughter, and others 
has been stated succossively.—fbid, 


Accordingly in tho summary of tho heirs giyon in the 
abovo book (by its aythor) the daughtor’s son is placod aftor 
the father, and beforo tho brother, ‘Ihe samo rung thus :—~ 


“Therofore, tho gummary of the aboye montionad heirs 
js this:—fust, tho son; on failuro of him, the grandson j 
in his abseneo, the grandson's son; on failuro of him, 9 
chaste wife; in her default, tho danghtors ; in thoir alisonco, 
tho mother; in hor default, tho father; in his default, tho 
daughtor’s son; andan defeat of him, tho brother’ &e—- 
Vi. Chi, p. 299. 

Thus according to tho Viudda-chintdanani, wnd, thora+ 
fe scooting to tho provailing doctrine of the Ad idhild 
school,— 


184. Tho danghtor’s son succocds on failuro of 
the father. 

185. If thoro be sons of moro than ono daughtor, 
they take per capita, and not per stirpes." 











Annotations, 
135. If thoro bo sons of moo than ono danghtor, thoy take 
per ocpita, and not, ax sons’ sons do, per etd) pey—DMaon, IL ly 
Vol, T, p. 23, 





* Vide Precodonts pp. 448 et acy. 
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: Bocduse tho grandsons and great-grandsons (in the male 
ino,) do alone take per stinges on account of special texts ;* 
while all other lisirs take per capita. 


tn truth, tHe general rile regarding participation of 
heirs is to take per capita; the participation per stipes or 
adjustmont of the extent of rights and shares according 
to tho number of fathers or mothers ig an exception to it, 


For instance, if there be two sons of one daughter, and 
three of andther, five equal shares must be allotted, they 
shall not first divide the estate into two parts, and after- 
‘vards allot one share to each ; for such a mode of distribu- 
tion is only ordained in partition among the sons of sons: 
and the reasoning is not equal; for, a son’s son, whose own 
fathoy is dead, veceives a share from his uncle; but the 
daughter’s sdu, whose mother is deceased, does not receive 
& share from lis motlet’s sister—Coleb. Dig. Vol. III, 
page 501, 





SECTION IV, 
On Panunts’ Succussion, &c. 


With rospoct 40 tho order in which pavonts succead, the 
Mitahshard, io Vivéda-chintémant and the other author- 
itios of tho Bonates and Mithila schools, also tho Vyavahdra- 
maytkha, tho Smertit-chandiikd and the other authorities 
of tho Aahkvatla, and Drdvida schools aro not all of the 
samo opinion(l). But,— 4 





Annotations. 

(1) Bata Boars, the commentator of the Aitdlshard, is of 
opution, that the futher should inheit fist and afterwards the 
mother ; upon the analogy of more distant kindied, where the pater~ 
nal ling has mvariably the preference before the matemnal kindicd, 
and upon tho authority of sdveral oxpreas passages of law, Nanna. 
Panprra, author of voimmentaries on the Aieddshard and on tho 
Institutes of Visunvy had beforo maintained the samo opinion. 





4 Joo datle, pagoy OL and 98, 


Tllustiation. 





Vyarasthd, 


G4: VYAVASTILA-CALAN DEIR A 


Acending to the prevalent decking of the Benates 
aud Mithila schools,— 


136. The eslato of aman, who dicd separated 
from his co-parcenors, and nob subsequently re. 
uniled wilh them, dovoly cs, in default of heirs down 
to tho daughter's son, first on his mother, io 
default of her, on the fathor.* 








Annotationn, 


Bul iho elder commentator of the Auddhshid, Visiwisnwana 
Bnarra hag in this imetance followed tho toast of his author in bin 
own treatise entilled Mudana-paryata, wad las ruppoited ViryyA- 
nrsuwan’s aynnmnont both thore and in las ecommentuy named 
Subédhint Much diversity of opinion deca indeod provail on thus 
question Sri xara tiuntains, that the father and mother inhout 
together and the great majority of waiters of eminence (ius 
Arananka, md Kamirdn sna, and the authors of the Smrdti-chan- 
diiké, Madanaratna, Vyavahdramaythha, &e.,) gives the father 
the preference before the mother, But VAciasrart Misra, on tho 
contary, concurs with the dfea7 shard iv placing the mother before 
the father ,{ being gunded by an concen vending of the leat of 
Vistiny (cata pp, 10) vias tomaked in the owaitodoye, Tho 
author of the Jablor work proponcs to teonedy Ueno Couladiclions 
by a personal dustinetion, Tt he mother (anya he) be nubvidually 
more venornble than Ute father, she mbhivits pal she he less ao, (ho 
father takes the sulotitance.| AG In, Chap. 1, Seeb, iii, § 6. An. 
notation. 

136 In defaull of dangliter's sons, tho father inherits, acconting 
to the law as cuaent in Bengal, but acemding to Uhe other schools, 
the mother succeeds to the exclusion of the father—Maen, Lb la 
vol. 1, p, 25, 

130, Although a groab majority of writers givoy the father tho 
reference over tho mother, yel according tothe Iw oan guntont in 


* Vale Ticcedents, pp 28, d0r~ 172 
‘So docs also Crean sanwatty author ol the Perede padadhant 


} Bee Vode metrodoya (Suny) p 107, 
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On failuro of thoso heirs,* the two parents, meaning the Authuity. 
mother and tho fathor, ae successors 10 tho properly. Mit, 
dn. Chap, IT, Sect. iti, § 1, 


Although tho order, in which parents succeed to the estate Authority. 
do not cloaly appear (from tho tonor of the toxt,t) sinco the 
conjunctive compound is declared to present tho meaning 
of its soveral torms at once, and the omission of one term 
and the retention of the other constilute an exception to 
that complox oxpression, yet a3 the word ‘mother’ stands 
fist in tho phraso into which that {s resolvable (2), and is 
tho fitst in tho regular compound [méid-pitarou(3) | ‘mother 
and father, when not reduced (to tho simpler form pitarow 
‘paients’) by the omission of ono and ietention of the 
other ; it follows from the order of the terms (4) and that of 


i rire f 
Annotations, 


Benoa and {n Mithila, tho mothor has tho supeifor claim of 
inhevitanceMacn. I. L, vol, I, Chap. I, Sect, iii, Caso 13, Note. 


(2) The word mother stands first in the phrase into which that %s 
resolvable.] ‘ho compound term, whether reduced to the simpler 
cdpression or rotaining its complex form, is resolvable into the 
phrase mdié cha pité cha ‘both the mother and tho father’ This 
howovor, is only the customary o1dor of Lorms, not spectally onjoined 
ly any rule of Syntax, Annotation to Ads, Chap, II, Sect, iii, § 2 

(3) Js first in the regular compound,} Conformably with one of 
KAtvavana’s omendatory rules on J’Gnini’s canon for the collocation 
of torms in composition, (2, 2. 84) ‘Chat rulo 2equiies the most 
rovored object Lo have precedence ; and the example of tho rule, ag 
given in PAvansat’s Mahabhdshys and Vamana’s LGsiha vrittd, ta 
this very compound term madd-petarou ‘mother aud father’ ‘The 
commentators, Karyata and Llara-patta, assign reasons why a 
mother is considerod to be more veneiable tan a father,—Zbid. 

(4) Jt follows, fiom the order of tho terms] The compound 
tein mdéd-peta ou ‘mother and father,’ a3 well as tho abridged and 





*'That fa the huis hithoito cnumeiatod, namely, those down to tho 
daughitor's gon, 
++ Tho toxt of Yasnfyannya, ante p. 09, 


Authouty. 


Authority, 
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the senso which is theneo deduced and according to tho 
svilod thus presented in answer to an inquiry concoming 
tho order of succession, that tho mothor take the astute 
in the first instance ; and, on failure of her, the father—dtié 
Tu. Chap. TU, Sect, iii, § % 


Besides tho fathor is & common patrons, to other sona(5), 
but the mothor is not sof and, since her propinquity is con- 
scitantly groalost, it is fil, that sho should take tha estatd 
in tho fist instango, conformably with tho toxt—« 'I'o thd 
noarost sepinda the inlicritance noxt bolongs”*—ALel, In 
Chap, I, Scot, iii, § 8. 


In default of tho daughter, the mothor succoeds,—nt- 
cording to the authority of Visunu-—Vi. Obs. p, 2038. 


YAINYAVALBYA saysi—' A wifo, daughters, both pa- 
ronts(b), brothors, theit sons, kinsmon sprung from the sumo 
original stock, distant kindied, a pupil, and a follow-student 
in theology : on failuro of tho first of these, te noxt in order 


Annotations, 


simpler oxprossion pitarox ‘paronts, ia resolvablo into tha samo 
phraso mata cha pitd cha ‘volh the mother and the Lather? ‘Chua, 
in overly form of expression, ‘mother’ standa ful. Llonco tho nuthor 
infers, (hat the mother’s priority iu regard lo suecasion to woallla 
ia intondod by tho toxt (ante, p. 00)—-Lbud. 

(6) Zho father is @ common parent to other sons. “ho mother 
Js, in respect of Kons, Nol a common prront to Hoveral aolH of thom: 
and her propinquily is therfore moro inmmediato, compared with 
tho fathai'’s, But his paternity ia common ; since he may lave sour 
by womon of equal rank with himael{, aa woll aa ehihdion by wives 
of tho Ashabiy@ and othov infurior tribes; cat iy nowuess ia 
therefore meditto, in compmiaon wilh tho mother's. Tha mothor 
consequently ig nemost to hor child ; and sho sueceods to Whe oxtalo 
in the firab instanco, ninco it is ordainad by a preango of Manu, that 
the poison, who is nonieat of kin, shall have tho propaty. Subd 
dhint,—Annotation to Ait, In. Clq. 1, Soot. iii, § 3. 





* Manu, Ohap. 1X, y, 187. 
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shares tho ostale of him who has gone to heaven leaving 
no malo issue, ‘I'his law extends to all classos."—Vi. Ohi, 
pago 295. Sco ante, pago 99, 


(b} Bolh parents] Core a doubt may ariso as to the order Authority, 
of succossion, ‘Lo 1emovo this, the following oxplanation 
will suffice; tho mother, and on failure of her, the father, 
becauso this text has the samo origin with that of Visunu— 
Vi. Chi, p, 295. So also the Ratnékara.—Ibid. 


On failure of tho daughter's son, none being more nearly 
yelated to the deceased than the father, the text “The 
estate of one who loaves no male issue is inherited by the 
father” here applies, and -the wealth accordingly becomes 
inheritable by the father. Likewise, on this very occasion, 
none being moro noatly rolated to the deccased than tho 
mother, tho text, “Of a son dying childless (and leaving 
no widow) the mother shall take the estate” also applies, and 
the wealth becomes inheritable by the mother ‘Therefore 
YAgnavatrya says, “Tho wife and the daughters also, both 

avents (pitrou), Inothers, &o."-~The particle “ cha”? 

Falso) used in tho text, indicates that it is only after the 
daughtor’s son that tho mother and tho father simultane- 
ously succeed to the estate. The opinion of YAINAVALKYA 
must bo understood to be that there is no good ground for 
giving precedence to ono ovor the other as between the 
pavonts,—Smt, Chan, Chap. XI, Soo. iii, Cl. 1, 2, q 


Thoroforo, an order in thoiy auccossion must cortainly be Authority tor 
slated, Wo now proceed to stato it. hero being no reason —Pyavastha 
for giving preforonce to ono over tho othor, the precept alone = 18 
must be relicd upon in the matter. The law gives priority 
of succession to the father, Vrttar Visenu premising that 
tho wealth of a sonloss man goes to the widow, in her default 
to tho daughter, says, “In her default, to the father, and, 
in his dofault, 10 tho mather’*—Smri, Chan. Chap. XI, 
Sect, iv, Cl. 9, 


Although in this passago the fathor is said to inhorit the 
property of a sonless man in default of the daughter, yet, as 
roadons havo already boon shown why tho daugther’s son 





* Seo ante, pago 103, 


Vyavasthé, 


Vyavasihd, 


Authotity, 
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should inhouil in dofault of tho daughtor, ib must bo un- 
dorstood that tho suecession of nt father does not como in 
until tho failure of daughters sond-——-Lbiel, Cl, LO, 


Therefore, according to tho Snriti-Chandrild— 


187. Tho fathor inheits on fhilnro of tho 
daughter's son, and tho mothoy on friluro of the 
father. 


According to the Vyavahdra-maytikha also— 


188. 'Tho fathor inhorits in dofault of tho daugh« 
4er’s son, and the mother on failure of tho fathor. 


Tn dofault of tho daughtor’s son, comes the fathor; in 
dofault of him, tho mothor; so (says) KAvyAyana: ‘Iho 
widow, boing a woman of honost family, or tho daughtois, 
or on failuio of thom, the father, or tho mothor, or tho bro« 
thor, or his sons, ate pronouncod to bo tho heirs of ono who 
Joaves no mala issue?” and hkowiso Vistinus “ho wealth 
of him who leaves no malo issuo, gocy to his wifo; on failure 
of her, it devolves on daughtog; in defrmult of daughters, 
it devolves on tho daughters’ sons; if thera bo nono, it 
belongs to the fabhor; tf ho ho dead, 1b apportains to tho 
mothor; on failure of hor, it goos to tho bothers, aftor (hom 
it desconds bo the brothar’s sons, sf nono ox1sb, 16 Boos to 
tho rolations [sabulya]"—Vyau Maya Chap, IV, Soct. 
viii, § Ld. 


Asfor tho opinion of VisnAnnsira—* that in tho complos 
dom ‘paonts,’ tho omission of ono form and rolontian of tho 
other [eka-sheshe] constitutos an oxcuplion to tho rogular 
compound [deandva], and although tho odor [ol ouns- 
iruction] bo not cortamly defined, yot tho nrouning [ain 
favor of the mother’s priouity] may bo undorstood, becaityo 
the word ‘mother’ stands first in tho proper form of tho 
compound; also, from the consaeutive order of (he parti 
cular compound [‘mother and father’) being tho ale, of 
which the omission of ono torm and rotontion of the other 
[‘paronis’] is tho oxcoption, and since tho {abhor iy a coms 
mon parent to many sons, whilst tho mothor iy nob so; 
therefore, of tho two, tho mothor in tho first instance tales 


emcee RIE? Ce 
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the estate, and on failure of her, the father,” it must be set 

aside, as contrary to those texts: for the word ‘mother’ 

boing placed first, in the proper form of the compound, is 5 
an excoption to the general tule, in egard to the option 

allowed for the omission of one te1m and retention of the 

other; and, further, thore is a want of proof, in fixing the 

propor order according to the diffusion or condensation [of 

the parontal power}.—Jbid, § 15. 


189. The mother also, if unchasto, ig not en- Pyavarha. 
titlod to inherit.> 


As tho term patné (widow) is employed with a general Reason, 
import embiacing any female entitled to inheritance, and as 
an adultoious wife o1 widow has no heritable right, a fortiort 
the unchaste mother has no such right, her zight being 
weaker than that of a widow.t 


140. Tho mother too without a legal-necessity pyavayna, 
or any of the acts, religious or secular, mentioned 
in widow’s succession,{ is incompetent to alienate 
hor son’s herilage, which, after her enjoyment and 
domict, is to be inherited by the next heirs of her 
son, § 


Because the mother’s heritable right being posterior to, Reason, 
and her claim weaker than, that of the widow, a fortiont 
sho is under the samo restrictions as are imposed upon the 
ee can have only such liberties as aie granted 
to her, 


141, According to the doctrine of the Mithila Yyaaska. 
School, and the opinions of the High Courts of 
Madras and Bombay, the mother has absolute right 





* Seo tho onso of Mussummat Deokce v. Sookhdeo. 2N, W. Pi. H.C, Rep, 
p, 861, Norton's Leading Cagos, Part IT, p. 428, 


+ Vide Procedonts, pp, 417, 424, 427, 433, 485. 
* 1 See ante, pp 122—144, 
§ Vide 1 Macn, 26,—1 Stia. 144, and Precedents, pp. 417, 418, 462-472, 
H Noo qate, pp. 157, 158 and Precodents, pp. 417, 424—427, 488, 485, 462—472, 
a 


‘ETERS Pade. 1 


Authoty. 


Authority. 


Ly 
Vyavasihé. 


Reason, 
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in, and powor over, the movablos, bul nol ovor the 
immovablos, inhorited by hor.* 


Asa woman cannot inake a present of, or at pleasure 
disposo of, immovablo proporty given to her by ‘hor husband 
in his Jifo-time, so also sho cannot disposo of ‘any immov- 
able proporly which sho inherits al his death. ‘Tho same 
opinion is maintained in the Ratnéhara and Drakisha-hdira, 
Tf tho mother on tho doath of har son, got his immovable 
proparty, sho cannot make a gift of it, or dispose of ib ab 
her pleasura.— Vi. Ohi, p. 263. 


Misnat also asserts, that sho (tho mother) has no power 
to give away, or otherwise alien, the property which dovolved 
on her by failure of nearer heirs, This lawyers aftirm 
to be the sottlod rule.-—Colob. Dig. Vol, IIT, p, 506. 


142. Astop-mothor is not ontilled to inhorit 
from her‘stop-son.} 


Becauso tho dicta of the AMitdishard and othor author- 
ities with respect to ® mother (ale, pp. 105, 106) aro 
applicable to one’s own mother, and nob to his slop-mother. 


Moreover, sinco tho relation belweon a slep-son and. 
step-mother exists only through tho futher, and, as such, slo 
is romotor than, and inforior Lo, tho fathor, sho cannol bo 
included in the term mothor (add) who, as nlondy shown, 
is much noarer than, and superior bo, tho father§ 5 and as the 
stop-mothor does nob and cannot confor tho grent benelit ay 
does tho natural mothor whoso propinquity is hold to be fay 
greater, and who herself is mueh moro venerablo, than the 
father§, the stop-mothor has no protensions lo inherit from 





* Vide Pocodonta, pp. 272-271, 407, 
‘+ Mrsna, that is Veoraaratr Misna, author of the Mtrdde-chinttmani, 
$ Vide 1 Sta, 114 ond Procmtonts, p, 659, 


§ Vydésa:—" Ton months tho mothor hore hay dafant in her womb, aaflirt. 
ing oxtromo anguish fainting with travall and vanens pang sho Inonght 
forth hor child, Loving hor son more than her hie, the lender mother 
is (justly) royored : who could ropay her even though ho tiled a handrod 
yeas!” Many also:—“ A mothor mn Hen and thousand father, for the 
boars the child in hor womb, and nourishes ib; thevetore in mothor move 
youciable,” 
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her step-son. Besides the law has ordained the succession 
” of the natural mother alone, and not also of the father’s 
wife. (See partition), 





SECTION V. 


Oy THE SuccEssIonN oF A BROTHER, HIS SON AND 
SON’S SON. 


148. In default of parents, the brother takes the 
heritage of his brother. 


YAINAVALKYA :—“ The wife, and the daughters also, both 
parents, brothers likewise,” &, Ante p. 99. 


On failure of the father, brethren share the estate. Ac- 
cordingly Manu says,—“Of him who leaves no son, the 
father shall take the inheritance or the brothers.’—J/it. 
In. Chap. II, Sect. iv, §.1, V6, Ohi, p. 295, 


The right of succession of the brother has been settled 
by the authority of Vistinu (ante, p.108). On this subject 
Govurrama says, “The wealth of deceased brothers goes to 
the eldest."— Vi. Oht. p. 295. 


: On failure of parents, brothers take the inheritance. 
; V4. Mi. (Sans,) p. 207. 


Annotations, 


143, In default of father and mother, brothers inherit,+—Macn, 
H.L, Vol. I, p. 26. 





Manu :—A. mother surpasses a thousaud fathers, for she beara the olild 
in her womb, and nourishes it; therefore isa mother most venerable, A 
(more) A’chéryya surpasses ten Upddhydyas: a fathor, a hundred such 
Achtryyas; avd a mother, a thousand (natural) fnthas.— Vide V, D, 
pages 187—188, Note. 


* Vide precodents, pp. 478-475, 479, 


+ After this, Sir W. Macnaghten gives tha order of succession of bothers 
living in tho stato of reunion which in this work will be givon in its propur 
place, that is in tho chapter on Reunion, 


Vyavasthd. 


Authority. 


Authority. 


Authority, 


Authority, 


Pyavaatha, 


Authority 


Authouity, 


Authouity, 


Authority, 


Authoiily, 


Vyavasthd, 
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144. Among Drothers, sueh as ave of tho whole 
blood Inhorif in bho first instance.” 


Among brothers, such ag aro of the whole bleed tike 
the inherttanes in tho fish mstince, aden tho text eitad ps 
(Vis) © "Po tho nemest aupinda, tho inheritance not bo- 
longs? (Manu, 9, 187), Sinco those of tho half blood aro 
remote through tho diffwence ef the mothens—aZie Chap, 
4, Boat, iv, § 


In dofault of tho mother tho uterine brother (inhorits) 
Vyav. May. Chap. LY, Sect, vii, § 16. 


On failuio of the mother, tha property dovolyes on tho 
utoring brother, Ins propnyuity to the deceased being 
groaler by 1eason of both of them having been bout of tho 
samo mothor,--Snwrt, Chan. Chinp, XL, Seet. iv, Cl 1. 


“Both parents, Inathers likewise’ era tha word 
)rothors” refers m tho first placo to utoing brothois, they 
being more nemly related to the decoased Ulan w halt. 
brother.—Sniu i. Chun, Chap, XL Seet. w, CLO 4 


Tho rulo of VArnAVALBYA honce is, that the wealth of 
Asonloss main gous, on fluro of Is snothes, to a Wdorine 
bother, Tho same author, by the iso of the penoral terns 
“brothers,” white the montion of only a uterine brother” 
would fave boos sufidiont, mist be underitond bo have fied 
down the fiaf¢her rule hat, in dott of a uterine brothea, 
® brother of the hatf-blood, that as, by a diferent mother, 
sitcceeds, ‘Thee aro, howovor, oXteplions (o (he above stile 
in two instances, which will bo prevntly noticad. Saud, 
Chan. Chap. XI, Seeb. iy, CL 6, 


145. In defmul of tho whole brother tho half 
brothor (wiz., brother hy a different mother) inherits 
from his half-brother (decutsed,) } 


© Vad proeodonts, pp el, 170 
{¥ Gray anys, mo uate p $i, 
1 ede Uiccedonty pp dd beat. 
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If there be no uterine (or whole) brothers, thoso by dif- 
ferant mothers inhoril the estato.—Aié, In. Chap. II, Sect. 
iv, Para. 6. 


Tho word “brothors” being used in the gonocral senso, 
tho brothas by different mothers inherit on failure of 
brothes by the same mothor, ‘This is clearly declared by 
Sanarams-KAra who says:—“ Where there are two kinds of 
lnothers, one of the whole blood and the other of the half 
blood, the brothers of the whole blood take the inheitance 
to the oxelusion of those of the half-blood.” This passage 
is to be countenanced as founded on sound veason,—Smwi. 
Chan, Chap. XI, Sect. iv, Cl. 25. 


On failure of the uterine bother, tho wealth goes to the 
half-brother or brothor by a different mother.—Snt. Chun. 
Chap. XI, Sect, iv, Cl. 2, 


146. According to tho Simriti-chandrikd,—by 
consont of the mothoy, the brother may inhorit 
boforo her; and where a grandmother exists, she 
inherits ator the mother, and before tho brother, 


Tho pasenges to tho above effoct are as follow :—~ 


Tf a dividod member should die, his wealth, in de- 
fault of malo issuo, will bo taken by tho father, or brothor, 
or mothor, or then [tha] fathor’s mother (a) in due orden,’ 
Smri, Chan, Chap, XI, Sect, IV, Cl. 6. 


(a) “Father’s mother] Mother of the father uf tho de- 
ceased divided son, or, 1n other words, his gaandmother”’— 
Ibid. 


*The phrase {In default of malo issue’ has been used 
to denote the failure of persons moze nearly related to tha 
deccasod than tho father, The meaning honce is that, in 
default of heirs ranging from the son to the daughter's 
son, who are more nearly related to the deceased than the 
father, by reason of their conferring on him benefits tam- 
poral and spiritual, tho father takes tho ostate in the first 
instance.”—Ibid., Cl. 7. 


Authoiity, 


Authoilty. 


Authority, 


Vycvanthd, 


Authority, 
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“The particle “ Vé” [or] which has been thrice used in 
the above passage, indicates an alternative and has re- 
ference to defaults occurring among heirs; 4 vested interest 
such as ‘Swdmyamam’ [ownership] not being capable 
of existing at one and the same time in one or the other 
of the heirs [enumerated] indiscriminately on the prin- 
ciple that a thing cannot have an indeterminate exist- 
ence,”—~-Ibid., Cl, 8. 


“Hence, the substance of the passage is this, In default 
of the father, the brother inherits; in default of him, the 
mother; in default of her, the grandmother, ‘The phrase 
‘Tn due order’ used in the passage, means in the order 
stated.” —Ibid., Cl. 9. 


“Manu, too, likewise, in the instance of a deceased 
divided member, having by the use of the pluase ‘ without 
male issue’ advyerted to the absence of a son, widow, 
daughter, and daughter's son, who are all more nearly 
related to the deceased, propounds the succession of the 
father, brother, mother and grandmother by a shloka and 
ahalf. ‘ Of him who leaves no gon, the father shall take 
the inheritance, or the brothers, Of a son who dies with- 
out issue (6), the mother shall take the inherjtance, and the 
mother also being dead, the father’s mother shall take 
the heritage’.”—Ibid., Cl,, 10. 


{b) “The phrase ‘without issue’ is here indicative of the 
absence of the son, widow, daughter, and daughter's son”—~ 
Toid., Cl. 11. 


“VRinASPATY, however, by the following passage, reconciles 
the inconsistency between the texts of KAryAyawa and 
Manu, and that of YAgNAvALKYA, by pointing out the case 

“in which a brother takes the succession prior to a mother 
as laid down in the texts of KAryAyana and Manu. “Of 
a deceased son who leaves neither widow (c), nor male issue, 
the mother must be considered as heiress, or by hex consent 
the brother may tnherit.’—Ibid,, Ol., 14. 


(c) “The term ‘ widow’ i a nie by synecdoche the 
daughter, daughter's son, and father, who constitute the 
series of heirs prescribed in the text of YAJNAVALKYA 
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founded on reasoning. It must, therefore, be understood 
that the son referred to in the above text of VRIHasPat! is 
one that dies leaving no son, widow, daughter, daughter's 
son, or father.”——Jbid., Cl. 15. 


“The conclusion hence is, that the consent of the mother 
and the existence of the grandmother are the two instances 
in which exceptions to the rule contained in the passage 
© Both parents, brothers likewise,’ are to be observed in 
the manner laid down in the texts of KAryAyANA and 
Manu.”-—-Ibid., Cl. 16. 


147. In default of brothers of the whole and 
half-blood, brothers’ sons inherit from their deceased 
uncle. * 


According to the text of YAsnavatxya; “The wife, 
and the daughters also, both parents, brothers likewise, 
and their sons, &e.” (Ante p, 99.) 


In default of brothers, their sons,—that is brothers’ 
sons—share the heritage.—Vé. Mz, (Sans.) p. 208. 


148. Among them also, the whole brother's son 
inherits in the first instance, failing him the half 
brother’s son.t 


On failure of brothers also, their sons share the heritage 
in the order of the respective fathers.—Jftt. In. Chap. 
XI, sect. IV, § 7. 


. In the case of.brother’s sons also, the same rule applies 
where there is competition between the son of a brother 
of the whole blood and the son of a brother of the half- 
blood. Therefore on failure of the son of a uterine brother, 
the son of a brother by a different mother takes inheritance. 
—Smri. Chan. Chap. XI, Sect. IV, Cl 36, 





* Vide Precedents, pp. 474, 475, 480. 
+ Vide Precedents, pp. 474, 476. 
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Among brothor’s sons also the succession is regulated 
acedrding to the greatness of propi nauity : the whole biother’s 
sons inherit in the first instance, failing them, half-brother’s 
sons, ‘his is proper: since a half-brother’s son omitting 
the mother of (his deceased uncle) the late proprietor, 
presents the oblation cake to his grandfather in conjune- 
tion with his own grandmother: thus he being inferior to 
the whole brother’s son, is entitled to succeed only in de- 
fault of the latter. V4, Mi, (Sans.) p. 208. 


But the author of the Vivdda-chintémant without 
making any distinction between the brothers of the whole 
and half-blood, and also between the sons of such brothers, 
has only said: “In defaulé of the daughter’s son, the 
brother; in his default, the brother’s son.”—See Vi, Ohi, 


page 299. 
According to the Vyavakdi'a Maytkha,— 


149. In dofault of the uterine brother his son 
inherits, and not the brother of the half-blood, and 
in default of the uterine brother’s son, the gentile 
relations (gotraja) succeed. 


The passages to the above effect are as follow :—~ 


“Tn default of the mother, the uterine brother, in his 
default, his son. As for the decluation of VisnANESHWARA 
and others, that ‘in default of tho uterine brother, those by 
different mothers succeed; and on failure of them the sons 
of the uterine brothor’, it is wrong: since the term ‘ brother’ 
has the fotce of ‘whole brother, and a secondary quality 
is implied by the term ‘brother by anothor mother;” and 
hence an exposition in favor of both is contrary (to sa 
In default of brother’s sons, the gentile relations succeed 
(gotraja)’—Vyav. May. Chap. LV, Scot. viii, § 16 & 18. 


Some, however, say, upon the term ‘brothers:’ that 
since, “brothers and sisters, with sons and daughters,” is 
one of the maxims [of P&nini,] and the term ‘ brothers 
and sisters,’ resolves into (tho complex term] ‘ brothers,’ by 
the omission of one term and retention of the other, ina 
compound of two species; therefore, in default of brothers, 
the sister [succeeds] :’ But it is not so, because there is a 


“Me 


er 
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want of proof [of the correctness] of omitting one term, 
and retaining the other, in a compound of tivo specics. 
—Pyav, Mayt. Chap. IV, Sect. viii, § 16. 


150. In case of competition between brothers 
and _nophews, the nephews have no title to the suc- 
cession : for their right of inheritance is declared to 
be on failure of brothers.*—J/it. In. Chap. IT, 
Sect. iv, § 8. 

Consequently the wholo brother’s son has no right to 
inherit while there exists even a half-brother. 


151. If the sons of brothers bo numerous, they 
take per capita, and nob per stinpes.t 


152. However, when a brother has diced leaving 
no male issuc (nor other nearer heir), and tho estate 
has, consequently, devolved on his brothers, in- 
differently, if any one of thom dio before a parti- 
tion of their brother’s estate takes place, his song 
do, in that case, acquire a title through their 
father: and it is fil, theroforo, that 2 share should 
be allotted to them in their father’s right, at a sub- 
sequent distribution of the property between them 
and tho surviving brothers.—J/it, In. Chap. II, 
Sect. iv, § 9. 


The following passago of the Vyavahira-Magyihha is to 
the liko effect :— 


“The sons of a brother, alsa, if themselves not fatherless 
at the time of the paternal unclo’s death, provided they are 
capable of understanding (the use of) property, will divide the 
father’s share with their father’s other brothors, aftor the 
oxample : Among grandsons by dilforent fathers, tho allot. 
menb of shares is according to the fathers.”—Vyav. Alayd. 
Chap. IV, Sect. viii, § 17. 


So also Murra Misra. Sec Véra-mitrodoya (Sans.) 
page 208, 





* Vide Piocedonts, pp. 474, 476, . 
+ Seo anis page 163 and 1 Stun, LU. GL, p, 145. 
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Although the heritable right of the brother's grandson 
has not been clearly mentioned in the Mitékshara aud other 
digests in Sanskrié, yet it has been determined that— 


158. A brother's grandson suceceds in dofault 
of a brother’s son.* 


Becanse the term ‘ brother's son,’ is inclusive also of the 
brother’s grandson,t and because he is a sapinda and the 
nearest of the persons understood by the term golraja 
(gentiles). 





SECTION VI. 
ON THE SUCCESSION oF gotraja, OR GENTILUS.[ 


In the order of succession of heits down to a brother's 
son there is (except in three instances)§ no discrepancy 
among the books of the Benares and the other Schools ; 
the succession of gentiles (gotraja) in default of heirs as 
far as a,brother’s son is also recognised in all of them, 
But there is among them a great discrepancy in the enu- 
meration of the persons termed gotraja as well as in their 
order of succession (1). 


Annotations, 


(i.) The scholiast of Vistivu, who is also one of the commenta- 
tors of the Afitakshard, states otherwise the succession of the 
near aud distant kindred, in expounding the passage of Visunv 








* Vide Precedents, pp. 476—478, see also page 501, 

4 It may be asked that when in law, the term son (put-tra) is inclusive 
of the giandson and great-grandson (see ante p 19) why then the ton 
“brother's son’ does not here include alao the brother's great giandson 7 ‘Lhe 
anower i4, that (in Jaty) calculation is made fiom the son of the common 
ancestor, which here is the father of both the deceased and his brother, 
consequently the tem “son” (of that ancestor) ix inchwive ot his gient- 
giandson, who 1s the brother's grandson, 

+ Gotraja, ov gentiles aio persons sprung from the same general family 
(ootva) distinguished by a common name: these anawer neatly to the 
gentiles of the Aontan law 

§ That is in the succession of daughter's aon, parents, brothers and their 
sons, See aie, pp 162, 164—168, 172-176, 
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For instance in the Mdlékshard and many other books, 
which aro prevalent authorities in tho Benares school, the 


Annotations. 


Sif no brothers son oxist, it passes to kiusmen (dandhus ;) iu their 
default, it devolves on rolations (sakulyas) :” where BADAM-MIAT?A, 
on the anthority of a reading found in the Madana-rutna, proposes 
to transpose the terms bandhw and sukulya ; for tho purpose of 
reconciling Visnnu with YAsnavankya, by intermeting sadulya in 
the sense of goiraja or kinsmen sprung from the same family, 
Naspa Payprra, preserving the common ieading, says “kinstnen 
(bandh) avo supindas ; and these may belong to the same general 
family or not. First those of the same general family (sagotre) ave 
heirs, They ave three, the father, paternal grandfather, and great- 
grandfather as also three descendants of ench. ‘Lhe order is this: 
In tho father’s line, on failure of the brother's son, the brother's 
sou’s son is heir. In defult of him, tho paternal geandfathor, his 
souand grandson, Failing these, the paternal great grandfather, 
his son and grandson. To this manner the succession passes to tho 
fourth degree inclusive, and not to the fifth: for tho toxt oxpressea 

“Phe fifth has no concern with the funeral oblations. ‘The 
daughters of the father ant other ancestors must be admitted, like 
the daughter of 2 man himself, and for the same reason, On 
failure of the father’s kindred connected by funeral oblations, the 
mother’s kindrod ave heirs: namely the matornal grandfather, Ube 
maternal wnele and his son ; and so forth. Tn default of these, the 
successors ave the mother’s sister, her sou and tho rest.” 

The Commentator takes occasion to eensure au interpretation, 
which corresponds with that of the Mitdtshard as delivered in the 
follawing section (S. 6 § 1.) 5 and according to which the coguate’ 
kindred of the man himself, of lis father and of his mothor are 
the sons of his fathor’s sister and go forth : beeause it would follow, 
that the father’s sistow’s son and the rest would inhorit, although 
the man’s own sistor and sisler’s sons wore living, BALAM-brarva, 
however, repels this objection by the remark, that the sister and 
sister’s sons have been already noticed as next in succession to the 
brother and brothers sons: which is indeed Nanpa Panprra’s own 
doctrine, . 
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common ancestors’ widows, (viz,) paternal grandmother and 
the rest have been placed among the gotraja, or gentiles ; 
while in the Vivdda-chintémani, prevalent in the Mithila 
school, the succession of the paternal grandmother and 
the rest has not been mentioned, Then in the Smvriti- 
chandrikd, the paramount authority of the Drévida 
school, the paternal grandmother and the rest having been 
expressly oxcluded from the list of the gentile heirs, 
upon the ground of their not being comprehended in the 
term gotrajya which is of the masculine gender, the succes- 
sion of only the male gotrajas lias been recognized; and 
in the Vyavahdra-maytkha, which is prevalent in the 
Mahratta school, the sister and step-brother have been 
included among the gotrajas or gentiles. 


The subjoined ave the orders of succession according to 
lobar: el s 
the above-mentioned authorities. 


——————E 


Annotations, 


To adds, ‘after the heirs above mentioned the sakulyw ov distant 
Kinsman is entitled to the succession : meaning a relation in the fifth 
or other 1emoter degree,” 

This whole o1der of succession, it may be observed, differs materi« 
ally from that which is ineulcated m the text of the Ataishard. On 
the other hand, the author of the Véra-mitrodoya haa exactly follow- 
ed the Mitalsharé ; and so has Kamandnara: and it is alao con- 

{ firmed by MApmava A/cuAnra,in the Vyavahdra-dadhava, as well 
Patios at by the Smriti-chandrild. 

il Bubthe author of the Pyavahdra-mayékhe contends for a differ. 
ent series of haips-after the brother’s son : ¢ Ist the pateiual grand- 
mother ; 2nd the sister ; drd_the paternal grandfather and the 
brother of the half-blood, as equally near of kin; 4th the paternal 
great-grandfather, the paternal uncle and the son of a brother of 
the half-blood, sharing together as in tho same degree of affinity,’ 
He has not pursued the enumoration further ; and the principla 
stated by him, nearness of kin, does not clearly indicate the rule 
of continuation of this series—dft, In, Chap, IL. 8.v. §6. Auno- 
tation. 
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According to the prevalent doctrine of the Benares 
school :— 


154. In default of a brother’s son, tho gentiles 
take the inhevitance,* 


If there be not brother’s sons, the gontiles (a) share the 
estate.—A/it, In. Chap, IT, Sect. v, § 1. 


(a) ‘The gentiles are the paternal grandmother and relations 
connected by funeral oblations of food and libations of water.— 
Dbid. ‘ 


In default of brother’s sons, the gentiles succeed—they 
are taken to be relations besides the fathor, brothers and 
his son: Thoy are the paternal grandmother, the sapindas 
or kinsmen connected by funoral oblations of food and 
samdanodakas or kismen allied by a common libation of 
water.—Vi, Mt. (Sans.) p. 208, 


155. Of the gentiles, the grandmother inhorits 
in tho first instance, 


In the first place, tho paternal grandmother takes the 
inhoritance.— Vé. Mat. (Sans.) p. 208, 


In tho first place the paternal grandmother takos tho 
inheritanco,— M2, In, Chap. II, Sect. v, § 2. 


The paternal grandmother's succession immediately after 
the mother, was seomingly suggested by tho toxt before 
cited, “And, the mother also being dead, the father’s 
mother shall take the heritage :” no place, however, is found 
for her in the compact series of heirs from the father ta 
the nephew: and that text (“the father’s mothor shall 
take the heritage”) is intended only to indicate her goneral 
competency for inheritance, She must, therefore, of course 
succeed immediately after tha nephew; and thus there is 
no contradiction. —bid, 





g * Vide Precedents, pp. 492—602, 
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156. On failure of the paternal grandmother, 
the paternal grandfather and the rest inherit tho 


estate. 


On failure of tho paternal grandmother, the (gotraja) 
kinsmen sprang fiom the same family with the deceased 
and (sapendu) conuected by funeral oblations, namely 
the paternal grandfather and tho rest, inherit the estate, 
For kinsmen sprung fiom a different family, bat connected 
by funeial oblations, are indicated by the term cognate 


(bandhu Sect. 6 )—Aié. In, Chap. II, Sect. v, § 3. 


157. In default of the paternal grandmother, 
the paternal grandfathor inherits, failing him, the 
paternal uncle, in his default, his son. 


On failure of the father’s descendants the heiis aro 
successively the paternal grandmother, the paternal grand~ 
father, the uncles, and their sons—d/éé. In, Chap. II, 
Sect. v, § 4. 


On failure of the father’s descendants, the heirs are 
successively the paternal grandmother, tho paternal grand- 
father, the uuclos and their sons.—Vé. Ai, (Sans.) p. 209. 


158. On failuro of the paternal grandfather’s 
line, the paternal great-grandmother, the paternal 
preat-grandfather, his son and son’s son successive: 
ly inherit ;—~in default of thom, the paternal great. 
grandfathor’s mother, groat-grandfather’s father, 
grandfather’s uncle and his son successively ;— 
on failure of them, the paternal great-grand- 
father’s grandmother, great-grandfathor’s grandfa- 
ther, great-grandfather’s uncle and his son ;—in 
their default, the paternal gyeat-grandfather’s 

reat-grandmother, great-grandfathor’s great-grand- 

‘ather, great-grandfather’s grand-uncle and hig 
son,* 





* Vide Precedents, pp. 492—602, 
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On failure of the paternal grandfathor’s line, the pater. 
nal great-grandmother, the great-graudfalhor, his sons and 
their issue, inherit. In this manner must be undorstood 
tho succession of kindred belonging to the same general 
family and connected by funeral oblations up to the soventh 
[degree (4) ]*—Mzt, In. Chap. II, Sect. v, § 5. 


(a) In this manner must be understood the suecession of kindred 
belonging to the same general family and connected by funeral obla- 
tions up to the seventh degree.] Tho Subodiintt has given tho 
dotniled euumoration .of sapindas after tho paternal great-grand- 
father’s descendants :—vz., the paternal gront-grandfather's mo- 
ther, gront-grandfather’s fathor, great-grandfathor’s brothers and 
thoir sons, ‘ho paternal great-grandfather’s grandmother, grent- 
grandfather’s grandfather, great-giandfathor’s uncles and them 
sons. ‘The groat-grandfathor's groat-grandmother, gront-grand- 
father's gront-grandfather, his sons and thoir sons,— Vide Anuo- 
tation 5, at page 350 of tho Mitdkshard. 


On failure of the paternal grandfather’s line, the paternal 
great-grandmother, the paternal groat-grandfather, tho 
paternal grandfather’s brother, and nephew. In this man- 
nor must bo understood the succession of kindred bolong- 
ing to the same general family and connected by funeral 
oblations of food up to tho seventh degreo.—V¢, M2, (Sans.) 
page 209, 


Although tho heritable right of the groat-grandsons of 
tho ancostors is not montioned.in the Alitékshard and sovo- 
ral other treatises, yot the same has been very properly 
establishod by tho British Dispensers of justice, beeauso 
the great-grandson directly presents tho oblation cake in 
tho Pdrvana, aud because the term “son” signifies also the 
grandson and great-grandson in the male line.—Sco ante, 
pp. 18, 19, and Precedents, pp. 58, 477, 493-502. 








* Hore the learned Translator has, porhaps inadyoitonily, omitted to 10n- 
dor the Snmnacrit woid  d-sapimdé,” which 1s in tho original, and tho tian- 
lation of which is “up to the seventh” which is tho ond of the degreos of 
sapindas oy relations connected by funeral oblations of food as will be jne- 
sently seen in the description of Sapindas and in many other places, 


‘+A commontary on the Mitkshad by Bishwesnara Braita, 
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159. On failure of thom, the samdnodakas or 
kindred connected by libations of watcr inherit ac- 
cording to the proximity of degreo * 


If there be none such, the succession devolves on kin- 
dred connected by libations of water: aud they must be 
undeistood to reach to seven degrees beyond the kindred 
connected by funeral oblations of food: ov else, as far as 
the limits of knowledge as to birth and naine extend, 
Accordingly Vriat Manu says: Tho relation of the 
sapindus or kindved connected by the funernal oblation, 
ceases with the seventh person and that of saménodakas, 
ai those connected by a common libation of water, extends 
to the fourteenth degree; or as some affirm, it reaches 
as far as the memory of birth and name extends, This 
is signified by gdéra or the relation of family name,”—AMit, 
In. Chap. II, Sect, v, § 6. 


In default of the sepindas or kindred connected by obla- 
tions of food, the samé@nodakas or kiudred connected by 
libation of wate: inherit: and they are seven beyond the 
sapindas.—,Vi, Mi. (Sans.) p. 209, 


The samdnodakas also inherit according to the proximity 
of degree.—V#, Mi, (Sans.) p. 209, 


According to the doctrine prevalent in the Mithila 
school,— 


160. In default of the brother's son the nearest 
kinsmen ; in default of them, the rcmotest kindred 
according to their order; in default of all theso, the 
nearest sakulya; on failure of them, the remotest 
sakulyat (inherit)— Vi. Chi. p. 299. 


The author of the Smviti-Chandrihd says,“ If it bo 
asked—who succeeds if there be not even brother’s sons, 
YAINAVALKYA says: ‘G@otraja (gentiles) or kinsmon 
sprung from the same family with tho deceased” Add 

* Vide Prceedents, pp, 492—602, 


+ Hero by tho torm “tho remotedt sakulya” aro to be undorstood Sumdnor 
dakas or kindred connected by a common libation of water. 
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licte ‘take the inheritance’ The term ‘gotraja’ (though 
general in its signification) excludes tho father, brother and 
his son, who have already been separately noticed, and com- 
prehends the son of the grandfather and such other persons 
as ave sprung from the same family. The term ‘gotraje’ 
further excludes the daughter of the giandfather and the 
like females, it being primd facie a complex of two plural 
terms [gotrajah cha, gotrajuh che “gentiles and gentiles”] 
of the masculine gender formed by omitting one and 
retaining the other. Gotraja, according to Sanskrit Gram- 
mar, admits also of the assumption that itis a complex of 
two terms of different genders, but for such an assumption, 
the context must afford a special ground, as in the ingtance 
of the following, “Fetch /ukkutou [fowls]. Let me causo 
them to have sexual intercourse.” Llere, however, there 
exists no such special ground. Onthe contrary, tho term 
‘gotraja’ being used in the text of YAsNavaLKya, after tho 
words “brothers likewise and their sons”? both of which 
denote mates, must bo concluded to mean malo gotraje 
only and not females’—Smri, Chan. Chap. XI, Sect. V, 
Clause 1 & 2, 


Again, veforring to tle Srudi ‘Iomales and persons 
deficient in an otgan of sense or member are doomed in- 
competent to inherit,’ [which Srudi, as already noticed, is 
applicable to females not being 2 widow, daughter, or the 
like, whose right to inheritance has boen expressly declared 
by law], it [tho Srwé2] will be found reconcilablo with the 
conclusion that the complex term ‘ gotraja’ is a compound 
of two terms of the masculine gender. Whoreas, if ‘ gotra- 
je’ were considered to consisb of two terms of difloreut 
genders, namely, the masculine and feminine, such a con- 
struction would be opposed to the purport of tho Srati, 
Tho latter construction is therefore set asida,”—Jbid,, Cl. 2. 


“ Accordingly, BudsuyA-KARA, the commentator of the 
stitrah or aphorisms of APASTAMBA, construcs tho sttrah : 
«The father, being alive, distributed his heritago among 
his sons [puérebhyah],” as signifying that heritage was 
distributed among the sons alone and not among the 
daughters algo, these being females,” —Zbid., Cl. 4, 


“Under the rule of Grammar ‘Brothers [bhrdtarou] 
and sons [putvou,) with sisters and daughteis, the terms 
2 


el 
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‘dulita cha and putrah cha? {daughter and son] form the 
complex term ‘Putrow’ [sons], by the omission of one term 
and retention of the other of the regular compound of two 
species, Though, accordingly, by supposing that the complex 
word ‘puirah’ [sons] in the phrase ‘ Among his sons [putre- 
bhyal’] used in the aphorism above quoted, comprises two 
terms of two different genders, namoly, daughter and son, it 
is practicable to construe the passage in question as implying 
that heritage was distributed among daughters also, yet such 
a construction isto be rejected as opposed to the principle 
that males alone are competent to inherit and not females, 
inculeated by the Sruti, “ Females and persons deficient in an 
organ of sense or member are deemed incompetent to 
inherit,’”’—Smri, Chan. Chap, XI, Sect. V, Ch. 9. 


“Some say: ‘gotraja [gentiles ] are the paternal 
grandmother and relations connected by funeral oblations 
of food [sapindas] and relations connected by libations of 
water [sumdnodukas]. In the first place, the grandmother 
takes the inheritance, The paternal grandmother's succes- 
sion, immediately after the mother, was seemingly suggested 
by the text—‘ And the mother also being dead, the father’s 
mother shall take the heritage’; no place however is found 
for her in the compact series of heirs from the father to the 
nephew. She must therefore, of course, succeed immedi- 
ately after the nephew, and thus there is no contradiction.” 
This is not right. Zven after the nephew, there is no place 
to be found for the grandmother, the term ‘gotraja’ dm- 
mediately following the term nephew in the compact series 
of heirs, and that term referring, as above noticed, to male 
gotraja, Besides, gotraja (in Sanskrit) means persons 
sprung from the same family. But a grandmother is not 
one sprung from the same family with the deceased. She 
was born in a different family and had connection with the 
family of the deceased, only by marriage, She can not 
hence be called a ‘gotraja.’ This much is sufficient to 
refute the opinion above quoted,”—Smri. Chan, Chap. XI, 
Sect. V, Cl. 6. 


“YAINAVALKYA, ib must be understood, has used in his 
text the term ‘gotraja’ in the form of a conjunctive com~ 
pound, as he has done the term ‘pitarow’ [parents] in the 
same passage. ‘This is because, as between both the parents, 
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ho saw no ground for giving precedence to one over the 
other, so he found no reason among gotrajas for selecting 
one in preference to another. For instance, in declaring 
that, in default of a brother's son, the son of the grand- 
father succeeds, what reason could there be? None.”—Jbid., 
Clause 7, 


“The objector here asks who has declared a grandfather’s 
son entitled to inheritance in supersession of a grandfather? 
The reply is, that YAINAVALKYA himself must he presumed 
to havo so declared by his having used in his passage the 
term ‘gotraja,’ [gentiles] immediately after the phrase 
‘ brothers likewise and their sons.” ‘The separate mention 
of brothers and their sons while they are comprehended in 
the term ‘gotraja,’ is indicative of the rulo that, of 
tho descendants severally belonging to the grandfather and 
others, only two, namely, the son and the grandson, are 
entitled to inheritance, as is the case with the doscendants 
of the father,” —Ibid., Cl. 8, 


“MANU, too, propounds the same principle :—* Whoever 
is the noxt in tho lino of kinsmen Leupinda}, to him the 
inheritance belongs, On failure of such kindred, the dis- 
taut kinsman [eablaa) shall bo tho heir, the spiritual 
preceptor or the pupil.’”—Smri. Chan, Chap. XI, Sect. V, 
Clause 9. ‘4 


“On the strength of tho above oxplanation, it must be 
concluded that those who declare that, after the brother’s 
son, the grandfather succeeds, that on failure of him, his 
descendants take, and that a similar rule is to be observed 
in tho case of the great-grandfather and others, are ignorant 
of the true meaning of the text, (para. 9,) inculcating an 
order of succession different from that ordained by tho text 
founded on reasoning.” —Smri. Chan. chap. XI, Sect. V, 


Clause 11. 
Consequently, — 

“ According to the doctrine prevalent in the Drévida 
School,— 


161. The order of succession stands as follows :— 
On failure of a brother’s son, the gon of the paternal 


Vyavasthd, 


Yyavastha, 
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grandfather sueceeds, on failure of him, his son ; 
on failure of him, the son of the paternal great-grand- 
father, on failure of him, his son; on failure of 
him, the son of the groat-great-erandfather, on 
failuro of him, his son; on failure of him, the son 
of the father of the great-preat-grandfather, on 
failure of him, his son ; on failure of him, the son 
of the last sapinda,* on failuro of him, his son ; 
on failure of him, tho son of the first samdno- 
daha, ov failure of him, his son. A similar rule 
is to be observed in regard to the succession of the 
descendants of each of the six} samdnodakas of 
the higher grade.—Smri. Chan. Chap. XI, Sect. V, 
Clause 12. 


VriHasPati bearing in mind all tho above principles» 
declares,S— 


162. “Whero there are many relatives (jud- 
tayah,) remote kindred (sahalydh,) and cognate 
kindred (béndhavdh,) whocver is the noarost of 
them, shall take the woalth of him who dics with- 
out malo issue.”-—Lbid., Cl. 18. 


JIndtayah)] Sapindas or kinsmen connectod by 
funeral oblations of food.—Tbid. 


Sdkulyah] Suménodakas or distant kinsmen connected 
by libatious of water.—Ibid. : 





* 4 Sapinde ig a kinsman connected by oblations of food. Soa post 


+ A Samdnodaka isn kindhed allied by libation of water and is moe yo. 
mote than a sapenda or salulya, 


+ Hora the lenined Translator of the Smrit-chandrila has used the word 
‘fire? but I do not know how that cau bo, smee tho samdnodakas ae of seven 
degrees from the eighth to the fourteonth degice, both inalusivo, as pninly 
appeats riled the “ee oon (Qn Sanskeit) ag well ns from othor books, 

ee the Succession of Samdnodakas in this hook and in the coi i 
book in Sanskrrt and Urdu. : seeponding 


§ Siri, Chan, Chap, XI, Sec, V, Cl. 13, 


aan 


r & 
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According to the doctrine prevalent im the Mahratta 
Schvol,— 


163. In default of brother’s sons, succoed the  Vyavaahd. 
gentile relations (gotvaja) within the seventh 
degrec, being connected by funcral oblations (sapin- 
da).— Vyav. Mayu, Chap. IV, Sec. viii, § 18. 


164. The first among these is the paternal "4 
grandmother.—Jbid. 


According to this text of Manu: “The mother also be- 
jng dead, the father’s mother shall take the haiitage fon 
failure of brothers and nephews.]” Even though she is 
(here) mentioned immediately next to the mother, stil] sho 
is to be entered at the end, after the brotlor’s sons, after 
the manner of the entry of (the srdddha for) incidental 
persons at tho end, (as deceased acquaintances, &c.,) be- 
causo the placing her in the middle (is in violation) of tho 
rank fixed for each, as far as biother’s sons.—-Jbid, 


165. Indefault of hor, comes the sister.*—Zid, Vuevasthd. 
Para. 19. 


Under this toxt of Manu: “To tho nearest sapinda Reson ond 
(male or female), after him in the third degree, the inhexi-  Avéberlly. 
tance next belongs:’?? and this of Vrimasratr: “ Whore 
many claim the inhoritance of a childless man, whether 
they bo paternal or maternal relations, (sakeulyah,) or more 
distant kinsmen (béndhavak), he who is the nearest of thom 
shall take the estate.” And (the noxt rank is) her’s, both 
from her boing begotten under tho brotlier’s family namo, 
and there being no further resorvation with respect to the 
gentile relationship (gotrajatwa): it docs not particularly 
specify the same gentile kindred.—Ibid., § 19. 


166. On failure of her, tho paternal grand-  Vyavauhs 
father, and half-brother aro both to share and take 
it (the inheritance).— Zbid., § 20. 





* Vide procodents, pp. 275, 467, 486—492. 





190 VYAVASIIA-CHANDRIKA 


‘ Reason, Their propinquity being equal, since the (deceased 
peison’s) own father was begotten by the formor of those 
two, and was himself the begetter, of the latter, as well 
as of the deceased, ‘tho propinguity being similar, and 
there being a want of any other notice, howovor slight, 
beyond the oder of the text, or the like, thorefore, in 
other cases, wo must act even thus, Vor this renson,—* 


Vywetht, 167. In default of theso two, tho patornal 
preat-grandfather, the fathox’s brother, and the 
sons of the half-brother shall take and share it (tho 
inheritance),.—Zdid., § 20. 


Vywvashd. 168, All the sapindas and samdnodakas follow, 
in the order of propinquity.—JZbid., § 21. 


They are (thus) enumerated by Manu:—“ Now the re- 
lation of sapindas (or men connected by funeral calte,) 
ceases with the seventh (a) person (or in the sixth degree 
: of ascent or descent,) and that of the samdénodakas or 

those connected by an equal libation of water ends only 
' vee their births and family names are no longer known.” 
Lbid. 


7 (2) Tho seventh must bo undorstood as of him passod nway. 
bid. 





The relation of sepinda is of two kinds: 1. Through 
body or consanguinity, and 2, connection by funoral cake 
(pinda).+ 


The relation of sapinda by consanguinity is as follows :— 


Relation of ‘Lhe relation of sapinda is by connection with Ne by 
sapinda by containing a portion of) the same body. Thus the son 
consanguinity. haviug sprung from the body of his father, has the relation 

Pr of sepinda (through consanguinity) with his father; so 
Pt also with the paternal grandfather and the rest, since there 





\, * Vyan, May. Chap. IV, Soot. vill, § 20, 
\ + Da, Min, Seo. Vi, § 32, 
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exists consanguinity between him and them through the 
father. In like manner, having sprung from the body of 
the mother, he bears the relation (of sapinda) to her, also 
to the maternal grandfather and the rest, and the mother’s 
brother, sister, and the rest, by reason of consanguinity 
through the mother; so also to the father’s brothers and 
sisters and the rest (by reason of consanguinity through the 
father:) the wife commencing to be of the same body with 
the husband, (bears tho sapinda relation to the husband): 
the brother and brother's wife likewise commencing reci- 
procally to be of the same body, are sapindas by reason 
of being from the same body. Thus, wherever the word 
‘sapindd is (used), there consanguinity must be known to 
exist directly or indirectly —AMitdksharé Achéra Adhydya, 
Sans. pp. 5,6. Seo Pardsara-madhava.* 


The Sapinda relation by connection of the funeral cake 
is described as follows — 


According to the Chandriké, Apardrka, Medhdtithi, Relation of 
Médhava and other books, the sapinda rolation arises inde wy 
from the act of presentation (by two or more persons) of the sanaal onto, 
oblation-cake to the manes of one and the same individual, 

“The fourth person and the (two) rest share the remains 
of the oblations wiped off with kusha grass, tho father and 
the (two) rest share the funeral cakes, the seventh person 
is the giver of oblations; the relation of sapindas or men 
connected by the funeral-cake extends (therefore) to the 
seventh person (or sixth degree in ascent or descent).” 
Matsya-purdna, It should not be said that a paternal 
uncle and the rest (z. ¢, brother's son) are not reciprocally 
sapindas, since the same ancestor who participates in the 
oblation offered by the uncle, participates also in that offer. 
ed by the nephow. If any one of those ancestors who 
participate in the funeral oblation offered by one individual 
be also the participator of the funeral oblation offered by 
another, then all of them become sepindas to each other.t 





* Vide Precedents, p. 611- 


‘If the passage contained at page 87 of tho Solect Reports, Vol. III 
and quoted therefrom in the case of Amrita Moyee Debce vs. Lakhee Narain 
Chuckerbutty (See ynec, p. 611) professes to be a tranalation of the very 
Sanekrit passage of which the above is one, it muat be eironeous, 
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Their wives also are sapindas by reason of relationship 
arising from their right to associate with their husbands 
in the performance of the shrdddhas, also by yeason of its 
being declared in tho Snvriti that the wifo becomes united 
with her husband in tho prosentation and participation of 
oblation-cakes, in gotva, and impurity—Nirnoyu-sindhu, , 
Chapter III, Leaf 22. : 


Premising the son, son’s son and son’s giandson (iu tho 
male line) BOUDHAYANA says :— 


Relation of “The paternal great-grandfather, grandfathor, the father 
sapinda by and the man himself, his brothers of the whole blood, his 
conneniion'sct son by a woman (wife) of the same tiibe, grandson and great- 

grandson; all these paitaking of undivided oblations, are 
pronounced ‘supindas,’ ‘hose who share divided oblations 
are called ‘sakulyas’. Male issue of the body being in esse, 
the property goes to them,” ‘The meaning of the (above) 
passage is this,—since (the fouth person or tho proprietor) 
enjoys the oblation-cakes presented to the father and the 
two next ancestors, as being the pmticipator in the offerings 
at obsequies; and since the son and othor descendants 
to the number of three present oblations to the deccased ; 
and he, who, while living, presents an oblation to Tid 
ancestor, pattakes, when deceased, of tho oblations pre- 
sented to the same person ; such being tho care, the middlo- 
most (of theseven) who, while living, offered food to tho 
manes of ancestors, and, when dead, partook of tho offerings 
made to them, became the object to which tho oblations 
of his descendants were addressed in their life-time, and 
shares with them, when they aro deceased, the food which 
must be offered by the daughter’s son and other (surviving 
descendants beyond tho third degree), Uenco those 
ancestors to whom he presented oblations, and those (de- 
scendants) who presented oblations to him, partake of 
the undivided offering in the form of pinda (food at obse- 
quies). ‘Chus the persons who do partake of such offerings 
are supindas, they being connected by the same oblation- 
cake, But one distaut in the fifth degree, neither gives an 
oblation to the fifth in ascent, nor shares the offering pro- 
sented to his manes, So the fifth in descent neither 
gives oblations to the middle person who is distant ‘from 
him in the fifth degree, nor partakes of tho offerings 
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made by him. ‘Therefore three ancestors from the grand- 
father’s grandfather upwards, and three descendants from 
the grandson’s grandson downwards, are denominated ¢ sa- 
leulyas’, as partaking of divided oblations, since they do 
not participate in the same offering, ‘The fifth and the rest 
in ascent as well as in descent are called salulyas, because 
the only relation they bear is with the family (Aula) of the 
proprietor. ‘This relation of sapinda and suménodaka is 
said to be applicable to the taking of heritage by 1eason of 
its being mentioned in the Section on Inhentance. But not 
in impurity, marriage, aud the like, ‘Tho ancestors sharing 
the lepa or the romains of the oblations wiped off with a 
kusha grass ave also sapindas according to the text:—* The 
fourth ancestor and the (two) rest share the Jepa, the 
father and the (two) yest share the oblation-cake, the 
seventh person is the giver of oblations: the relation of 
sapinda, or men connected by the oblation-cake extends 
(therefore) to the seventh peison (or sixth degree of ascent 
or descent),” and according to this text also “Ihe relation 
of the sapindas (or kindred connected by the funeral obla- 
tion) ceases with tho seventh person.” “ ‘The sapinda rela- 
tion coases with the person above the fifth in the maternal line 
and above the seventh in the paternal line”, ‘his text of 
YAINAVALKYA agrecing with the abovo, the moaning to be 
explained is that it exists in the seventh person and ceases 
with the eighth, 


“The fourth person and tho (two) rest share tho lepa 
or the remains of the oblations wiped off through susha 
grass; the father and the (two) rest share the oblation- 
cake; the seventh person is the giver of oblations; the 
relation of sapindas, ‘or men connected by tho oblation- 
cake, extends (therefore) to the seventh person (or sixth 
degree of ascent or descent). It should, however, be 
noticed that these are considered sapindas only in the 
case of impurity by reason of a kinsman’s death ;* but in 
respect of inheritance, Nie first) thee are as sepindas and 
(tho other) three as saculyas. See Coleb, Dig. Vol. III, 
(Lond. Ed.), p. 531. 


* And also marriage, 
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( 1d ) 
SECTION VIL 


On THE Succession or Coanares (Bandhus), 


Tywatht, 169. In dofault of gentiles, the cognates aro 
heirs. 

Authority, On failure of gentiles, tho cognates are heirs.—Jfit. In. 
Chap. II, Sect. vi, § 1. 


Cognates are of threo kinds; related to the person him- 
self, to his father, and to his mother: ay is declared by the 
following text:—‘ Tho sons of his own father’s sister, the 
sons of his own mother’s sister, and the sons of his own ma- 
ternal uncle, must be considered as his own cognate kindred. 
The sons of his father’s paternal aunt, the sons of his 
father’s maternal aunt, and the sons of his father’s maternal 
uncle, must be deemed his father’s cognate kindied. ‘he 
sons of his mothen’s paternal aunt, the sons of his mother’s 
maternal aunt, and the sons of his mother’s maternal unclo, 
must be reckoned his mother’s cognate kindred.”—Ait. In. 
Chap. IZ, Sect. vi, § 1. 


Authority, . VActiAspatr Misra :—In default of kinsmon alliod by 
family, the coguate kindred (bandh) shall inherit, as 
stated by YAJNAVALKYA, Cognate kindred aro of three 
sorts, namely, a person’s own, his father’s, and his mother’s, 
who aro thus specified. ‘Lhe sons of his own father’s sis- 
ter,®” Get 


Authoity. | DevAnanna Buarra :—Cognato kindred are described 
(as follows) ina different Smriti, according to their order 
of proximity. ‘The son of his father’s sister,} &c.|| 


Authority, Tf no distant kinsmen (sodaka) exist, then come in the 
cognate kindied (bandhus), who ave thus specified in an- 
other Smritt :—“The sous of his own father's sister, tho 
sons of his own mother’s sister, and the sons of his own 
mother’s brother, must be considered as his own congate 





* V2 Chi, pp 297, 298, 
‘+ Tho reat as above, 
t Smrti. Chan Chap. XI, Sect. y. Cl 18, 14 
Il ‘The reat_as above. 
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Kindred. Tho sons of his father’s paternal aunt, tho sons 
of his father’s maternal aunt, and the sons of his father’s 
mateinal uncle, must be deemed his father’s congate kin- 
died. ‘The sons of his mother’s paternal aunt, the sons 
of his mother’s maternal aunt, and the sons of his mother's 
maternal uncle, must be reckoned his mother’s cognato 
Kindred. Here the order (of succession) is even the order 
of the text.—Vyav. dlayé. Chap. IV, Sect. viii, § 22. 


170. These inherit according to the order of Vyaushd. 
their proximity. That is to say, first the de- 
ceased’s own bandhus, in their default, his father’s 
bandhus, and failing them, his mother’s bandhus, 
take tho inheritance. 


These should inherit according to their order, BALA-RUPA Authosity, 
is of the same opmion—Vi. Ché., p. 198, 


Here by reason of near affinity, the cognate kindted of Authonty. 
the deceased himself, are his successors in the first instance ; 
on failure of them, his father's cognate kindred ; or, if there 
be none, his mother’s cognate kindred, —JZit. In. Chap, II, 
Sect. vi, § 2. 


“Cognato kindred are described according to the order 
of their propinquity.”*— Here the order (of succession) 
iseven tho order of the text.”t—‘These should suceced 
according to their order.’{ From those passages it appears 
that bandhus of each kind do not inherit all simultaneously, 
but one after the other as enumerated in the text, ILenco 
among one’s own bandhus his father’s sister’s son succeeds 
in the first instance, next his mother’s siste:’s son, and then 
his maternal uncle’s son, IIis fathor’s bandhus too suc- 
coed in the same order, and so do his mother’s bandhus.(1) 





qe 
Annotations, 


(1) Tho learned Translator of the Smriti-chandsikd has, accord- 
ingly given, in his Summary, the order of succession of every one of 








# Sn i, Chan. (Sans) p 77, sco its English translation De 
‘t Vyav, Mayt, Chap, IV, Sect, vin, § 22, 
1 Pa Chip 198, 
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In default of Saménodakas or kinamen allied by libation 
of water, the bandhus or cognate kindred succeed. ‘The 
bandhus are of threo kinds: one’s own bandhus, his father’s 
bondhus, and Ins mother’s bandhus; as deseribod in a 
Smriti.—* The sons of his own father’s sister, the sons of his 
own mother’s sister, and tho sons of his own maternal unele, 
must be considered as his own cognate kindicd, The sons 
of his father’s paternal aunt, the song of his father’s mater- 
nal aunt, and the sons of his father’s maternal uncle, must 
be deomed his father’s cognate kindred. The sons of his 
mother’s paternal aunt, the sons of his mother’s maternal aunt, 
and the sons of his mothe1’s maternal uncle, must be reckon 
ed his mother’s cognate kindred.”——-Vi, Ad. (Saus.) p, 209. 


Manu says—“ Then on failure of sapindas and of their 
issue, the sakulya (a) shall be the heir, or spiritual precep- 
tor, or the pupil, or the fellow-student of the deceased.” 
Chap. IX, veise 187.— V4. md. (Sans.) p. 209, 


(a) Here by the term sakulya must bo understood kins- 
men of the same gotra, those allied by lbation of water 
(samdnodakas), and the thiee dandhus (viz,) matemal 
uncle and the rest. The term ‘bandhw’ in the text of 
YAINAVALKYA is also indicative of tho maternal uncle; as 
otherwise the result would be that the maternal uncle and 
the 1est would be omitted, aud their sons will be heirs while 
they who are nearer will not he so: this, indeed, would be 
a great picce of injustice (1).—74. lz, (Sans.) p. 209 


Thus according to the Vér-mitrodaya,— 


171. One’s own maternal unclo inherits as a 
bandhw before his son and nephew, and so do the 








Annotations, 

the abovementioned bandhus just as above stated. This is as 
follows — 23, The son of tho father’s sister, 24, The son of tho 
mother’s sister. 26. The son of the matenal uncle. 26. Tho son 
of the father’s paternal aunt, 27. The son of the father’s mater. 
val aunt. 28. The son of the father’s maternal unele, 29, ‘The 
son of the mothei’s paternal aunt, 30. ‘The son of tho mother's 
maternal aunt, 31. ‘Lhe son of the mother’s maternal uncle. —Smri. 
Chan. p. 198, 
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father’s maternal uncle and mother’s maternal uncle 
before their sons and nephews, respectively.* 


The author of the Virmitrodoya having enumerated as 
bandhus the three maternal uncles in their proper places, 
and the author of the Vivdda-chintémani having recog- 
nised the heritable right of the maternal uncle and the rest 
in default of the remotest sakulya,! it appears that accord- 
ing to their opinion the foregoing text mentioning bandhua 
does not give an exhaustive list of them, but only shows 
that they are of three descriptions. 


And it having been so written in the Vira-mitrodoya which 
is held to be an exposition of what may have been left 
doubtful by the A€ttéksharé and declaratory of the law of 
the Benares school, the Honorable Judges of the High 
Courts in India and the Lords of tho Judicial Committee of 
the Privy Council have determined that— 


172. The text respecting bandhus, cited in tho Yyarunhs. 


Mitékshara{ does not givo an exhaustive list of 
them but is simply illustrative of the proposition 
that there are three classes of bandhus, that, conse- 
quontly, the maternal uncle and the rest, and also the 


— 


Annotations, 


171, In this series no provision appears to have been mado for 
the mateinal relations in the ascending line; but Vdorssratr 
Mrsra, in the Vivdda-chintimant, assigns to ‘the mateimal un- 
cle and the rest (ma@tuléd:)? 2 place in the oder of succeasion next 
to the samdnodakas; aud Mirna Misra, in the Vira-mitrodoya, 
expresses his opinion, that as tha maternal uncle’s son inherits, 
ho himself should be held to havo the same right Ly analogy.— 
Note by Sir W. Macnanghten. 





* Vide Precedents, pp. 622—528, 
+ Sve V2. Che. p. 299, and post, p, 205. 
T Ante, page 194, 
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father’s daughtcr’s son and tho rest aro entitled to 
inherit as bendhas in the order of propinquity,* 


Vywvathd, 178. Of the kinsmen (jndtis), distant kinsmen (sebu- 
lyas), and cognate kindred (bandhus), in default of one 
that stands nearest (in the ordor expressly given), thoso who 
are somehow nearer are preferable. 


Because it has been declared by Gourama :—* Let thoso 
take the inheritance who givo the funeral cake (pinda), who 
are of the same gotra,t or who are sprung from the same 
Rusnl.—Vide Smri, Chan. Chap, XT, Sect. v, Cl. 16, 





SECTION VIL 


On Succession or tur Srinirvan Pruceryzor, 
AND 1Hn Rust, 


Vyasa. 174, In default of the cognate kindred, the 
spiritual preceptor [A’chdrya (a)], inhorits, on fai- 
lure of him, the pupil [Shishya (b)].§ 


Authority, If there be no cognate kindred (bandhus),| the spiritual 
preceptor, on failure of him tho pupil, inherits, by the text 
of APASTAMBA: “If there be no malo issue, tho nearest 
kinsman inherits: or, in dofeult of kindred, the precoptor ; 
or, failing him, the disciple”’—Mit. In, Chap. Tl, Sect. 
vil, $1, 


Vyavauhd, Tn default of cognate kindred, the preceptor ; on failuro 
of him, the pupil; by this textof Apastamaa: “If thero be 
no male issue, the nearest kinsman inherits; or, in default 





* Vide Piecodents, pp 605—533, 
t Smri, Chan, Sans, p. 77. Seo Krishna Swamt Iyor’s translation, p. 197. 
+ From tho enmo race or goneral family. 
§ Vide Procodents pp. 689—-5 11. 


I The original of this much is “ Bandidndmabhdeé” the translation 
of which is as above givon. Mr. Colobrooko, howover, has rendored it 
by “If thore be no relalions of the decoased.” 


eaeer 
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of kindred, the preceptor; or, failing him, the disei- 
ple.—Vyav. Mayr. Chap. IV, Sect. viii, § 25. 


If it be asked, who inherits in default of Bandhus, YAINA- 
VALKYA says—* A pupil, and a fellow-student.” Add to 
these the words—“ take the inheritance.’—Smri, Chan. 
Chap. XI, Sect. vi, Cl. 1. 


It is to be understood here that the preceptor himself 
was not specifically mentioned in the above text, as it was 
unnecessaly, seeing that a preceptor was entitled to more 
regard than a pupil, that since mention has been made of 
tho pupil himself in the line of heirs, the preceptor, on the 
analogy of the loaf and staff* takes of course precedence 
before the pupil, and succeeds to the deceased’s property 
in default of bandhus—Smri, Chan. Chap, XI, Sect. vi, 
Clause 4. 


(a) The spiritual preceptor is he who instructs his pupil after 
investing him with tho holy thread, whence is he donominatod 
A'chdrya, Seo Coleb, Dig. Vol, IIT, pp. 533, 534, 


(>) Tle is a pupil on whom tho deceased caused the ceremony 
of Upa-nayana to bo performed and to whom ho taught the 
Vedas. —Smri, Chan, Chap. XI, Sect. vi, Cl, 2. 


172. In dafault of tho pupil, the follow- 
student (¢) becomes tho heir. 


If there be no pupil, the fellow-student(c) is the succes- 
sor,—Mit, In, Chap. IT, Seet. vii, § 2. 


In default of the pupil, the fellow-student is the successor, 
Vyav. Mayt. Chap. TV, Sect. vii, § 26, 


On failure of the pupil, the follow-student takes tho 
inheritance,—V¢. Mz. (Sans.) p. 209. 


(c} He who received his investiture, or instruction in 
reading or in the knowledge of the sense of scripture, from 
the same preceptor, is a fellow-student.—A/it. Chap. II, 
Sect. vii, para. 2. 





* The annlogy of the loaf and staff] To guaw the staff was diMeult 
fora iat; but, if that was accomplished, the eating of tho lonf, which 
waa attached to it, was easy. So in othor cases, according to the cireums- 
tancea of thom, if one of associated things bo trus, the other may be rightly 
inferred,—Snvi. Chan, Chap. XI, Soct, vi, note. 
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(c) Te isa fellow-student who acquires his learning (in 
the Vedas) from the same preceptor (as the deceasod).— 
Smri. Chan. Chap. XI, Sect, vi, Cl. 3. 


Vywathd. 193. In default of heirs as far as the follow- 
student, some venerable Bréhmana \earned in the 
Vedas (Srotriya) inherits tho proporty of a Brdh- 
mand. 


Authority, Jf there ba no fellow-student, some Jearned and voner- 
able priest should take the property of a Brékmana, undor 
the text of GoutamA: “Venerable priests should shae 
the wealth of a Br&hkmana, who leaves no issue,” Mit, 
In, Chap. II, Sect. vii, § 3. 


Authority, Manu:—On failure of all those, the lawful heits are such 
Bréhmanas as have read the three Vedas, as are puro in 
body and mind, as have subdued their passions, ‘hus virtue 
is not lost—Zbid. § 4. 


Authority, If it be asked who succeeds in default of a fellow-atudent, 
Manv declares “On falue of all those, tho lawful heirs 
are such Brahmanas as have read the three Vedas, as are 
pme in body and mind, and as havo subdued their pas 
sions. Thus virtue 18 not lost, The property of a Brdh- 
mana shall never be taken by the king. ‘This is a fixed 
law.”’—Smrt. Chan, Chap. XI, Sect. vi, Cl. 5. 


Authorlty. In default of tho pupil, tho fellow-student is the suc. 
cessor; in defaull of him, s Srotriya, fiom the text of 
Goutama: “Venerable priests (Srotriya) should share the 
wealth of a Braéhmana who leaves no issue—Vyav, May, 
Chap. IV, Sect. vili, § 25. 


Vyavathd, 194. In default of a venerable Bréhmane 
learned in the Vedas, evon any other Brédhmana 
is entitled to inherit the property of a Brdéhmana, 
but not the king. 

Authority, In default of such an one, any other Brédkmana, by reason 


of this text of KAryAyaAna: “But in default of all thoso, 
the lawful heirs are such Bréhmanas as have read the thiee 


ae 
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Vedas, as ave pure (in body and mind), as have subdued 
their passions, Thus virtue is not lost’”—Vyua. May. 
Chap. IV, Sect, viii, § 26, a 


In default of a Bréhmana possessing the qualifications Authaity. 
above described, NARana, referring to the king, says, “If 
there be no heir of a Bréhmana’s wealth, on his demise, it 
must be given to a Bréhmanau. Otherwise, the king is 
tainted with sin,’—Smri. Chan. Chap. XI, Sect. vi, Cl. 6. 


For want of such suecessors, any Brdhmana may be tho Authority. 

heir, Never shall a king take the wealth of a priest; 
for the text of Manu forbids it: ‘The propeity of a 
Brahmana shall never be taken by the king: this 1s a fixed 
law.” It is also declued by NARADA: “Tf there be.no hew 
of a Brdhkmana's wealth, on his demise, it must be given to 
a Brdhmana, Otherwise the king is tainted with sm.” 
Mit. In. Chap. II, Sect. vi, § 5. 


In defaulé of heiss as far as the fellow-student, some Authority. 
venerable Brdimana learned in the Vedas should first 
take the property of a Brdhmana, and on failure of him, 
any Bréhmana should take it—V¢, Ai, (Sans.) p. 209. 


175. But the property of a Kshatriya or othor  Vyavsth, 
orson of an inforior tribo should be taken by tho 
king on failuro of heivs down to the fellow-sin- 

dent in theology. 


But the king, and not the priest, may take the estate of Authority, 
a Kshatriya or other person of an inferior tribe, on failure 
of heirs down to tho fellow-student,—dAi#, In, Chap, IL, 
Sect, vil, §6. So— 


Manu :—But the wealth of othor classes, on failura of Authouity. 
all (heirs), the king may take.—Jbid, 


In default of a fellow-student, the king should take the Authorlty, 
i ae excepting that of a Bréhmana, because the toxt 
of VAstusTHA (already cited) after stating the succession 
‘of heirs down to the fellow-student, declares— On failure 
of him, the property, excepting that of a Bréimana, goes 
to the king. 14, Adi. (Sans) p. 209. 
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Avthonty. ‘The property should be talon by tho king oxcepting 
that of a Bréhmana, so says Manu:— ‘The wealth of o 
Bréhmana shall nove: be taken as an escheat by tho king: 
this is the fixed law ; but the waalth of the other classes, on 
failure of all heiis, the king may take, DEVvALA (also says): 
“Tn every case, the king may take the property of a sub- 
ject dying without an heir, except the estate of a Bréh- 
mana; foy the property of a Brékmana dying without 
an heir (a) must be given to the learned priests”. — V4, Chi. 
page 298, 


(a). Without an hetr,~-menns without one who is entitled to 
inhoritance.—Zhid, 


Authority. On the demise of a person belonging to any other 
class than that of Brdhmana, Manu says with respect to 
his property—“ But the wealth of the other classes, on 
failure of all (heirs), the king may take.’—Smri, Chan. 
Sans, p. 78. Hing. p. 201. 


Authority. _ VrigAspatt;—-The king takes the property of those 
Kshatriyas, Voishyas, and Shidvas, who leave no son, nov 
wife, nor brothe, for he is, indeed, lord of allL—f74. Ché, 
page 198. Vyau. May. Chap. IV, Sect, viii, § 27. 


At present, however, tho property of a Brélmana also 
is taken by the sovereign power in British India; ‘Tho 
reason assigned for taking such property will ba seen in the 
Privy Council Decision printed at page 584 of the 
Precedents. 


After premising that in default of all (hoirs) the estate 
goes to the king, NARADA says; “Excepting the wealth of 
a Brdhmana, but aking attentive to his duty shall allot a 
maintenance to the wives of tho deceascd(b), ‘This is 
declared to be the rule of inheritance,”— Vide Smri. Chan, 
Chap. XI, Sect. vi, Cl. 7. 


(b) To the wivos of the deceased.}] To the wives of the 
Aeceased owner of the property, not being a Bréhmana, and 
which wives are incompetent to inherit his property,—-Zbéd, 


Here it is to be remarked that, 


Vyas, 176, Among the Shidras thore is neither 
spiritual preceptor, nor pupil, nor student in theo- 


- 
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logy, they having no access to the Vedas; conso- 
quently, the king may tako the property of a 
Siuidra who died without leaving heirs down to the 
bandhus. 


The orders of succession according to the prevalent 
doctrines of the four different schools, as well as the diffor- 
ences existing between them, will be seen at one glanco by 
looking at the table sot out in the four pages next following. 
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The foregoing is the order of succession to the property 
which was held in severally by « man seprrated from his 
co-heirs and not subsequently ve-wnited with them, 


177. Tho samo is also tho order of succession 
to the sole property of a man or to that which was 
separatoly acquired by him.* 





The following are the orders of succession given by the 
European compilers or writers of Digests of Hindd law. 


Of these, the order of succession sct ont in Sir W. Mac- 
naghten’s work on Lindt law is as follows :— 


“ According to the law as current in Benavres, in default 
of the son, and son’s son, and grandson, the widow (suppos- 
ing the husband's estate to have been distinct and scparate) 
succeeds to the property under the limited tenure abovo 
specified. But if her husband’s estate was joint, and held 
in co-pareenary, she is only ontitled to maintenance.” 


“Tn default of the widow, the maiden daughter inherits, in 
her default, the married indigent daughtor, in her default, 
the married wealthy daughter. Then tho daughter’s son, 
But the Vivéda-chandra, Vivdda-ratndkara, and Vivdda- 
chintimani, authorities which are current in Mithila, do 
not enumerate the daugther’s son among the sovies of heirs.+ 
The mother ranks next in the ordor of succession, and after 
her the father. In default of him brothers of the whole- 
blood succeed, and in their default, thoso of the half. 
blood.” t 





* See ante, pp. 80, 81, 116, and Precedents, pp. 81, 244-25], 448, 


+ This is not quite correct, inaamuch as the Vivdda-chintdmani, haymg 
recognised the heritable right of the daughter's son has placed him aftor the 
father, See ante p, 162, and P. C, Tagore’s translation of the Péivdda chintd- 
mani, p, 299, 


{ According to the commentary of B&tam-nHaTTA tho daughter's daughtor 
inherits after the daughter's son; bub thia 1a not the received opinion. 
Bartaessatra is (also) of opinion, that brothess and sisters should inhorit 
together ; but this doctrine (too) is not received.—Noto by Sir W. Macnangh- 
ten. 
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“In their default, their sons inherit suecessively.* Then 
the paternal grandmother ;} next the paternal grandfather ; 
the paternal uncle of the whole-blood, of tho half-blood, 
their sons successively ; the paternal great-grandmother ;f 
the paternal groat-grandfather, his son ‘and grandson, suc- 
cessively ; the paternal great-grandfather’s mother ;} his 
father, his brotha, his brothe:’s son, In default of all these, 
the sapindas in the same order as far as the seventh in de- 
gree, which includes only ove grade§ higher in the order of 
ascenf than the heirs aboyo ennmerated. In default of 
sapinidas, ho samdnodakus succced ; and these include the 
above enumerated heiis in the same order as far as the 
fourteenth degree.|| In default of the samédnodakas, the 
Bandhus or cognates succeed, ‘These kindred me of three 
descriptions, personal, paternal, and maternal, The personal 
kindred are, the sons of his own fathow’s sister, tho sons 
of his own mothar’s sister, and the sons of his own maternal 
uncle, The pateimal kindred are, the sons of his father’s 
patornal annt, the sons of his father’s maternal aunt, and 
the sons of his father’s maternal uncle, His maternal 
kindred are, the sous of his mother’s paternal aunt, the 
sons of his mother’s maternal aunt, and the sons of his 
mother’s maternal uncle? In default of them, tho 

chénjya or spiritnal preceptor, tho pupil, the fellow-studont 





* Accoording to Barka-nuarta, brothers’ daughtors, and brothos’ sons 
inhorit togathor ; but noithor is this opinion followed.—Jbid. 

4 Sri{xana Acudnya maintains that tho brother's grandaons have a title to 
tho auocession in dofault of the kn other’s sons; and this opinion is also held 
by tho author of the Virddarhandriké, but by no other authority (seo, 
howuvor, ante, p, 178); aud there is tho sano difference of opinion, ax to 
tho relative priority of the grandmother, as has been noticed in the case of 
tho father and mother.—/bid. 

t Tho samo difference of opinion oxists in this case also —Jbid. 

§ Nob one, but two gra‘les higher, becauso thoro aro six degrees of sapiadas 
bosices the giver of the pixde, who being added to thom completos the sovonth 
degree, See ante, pp. 184, 191—198, 

|| Tho term Gotraja (or gentiles) has been defined to signify sapindas and. 
Samdnodakas by Bkuam-BuaTra and in the Subodhini, &e, 

| Sea Mitdksharé pago 852. In this series, no provision appenia to havo 
boon made for the maternal relations in the asconding lino ; but VAcitasratr 
Misra in tho Vivdda-chintémant, assigns to ‘the matemnal uncle and the 
rest, (Mdtoolddi,) a placo in tho order of succession next to the Samdno- 
dakas ; ont Mirra Misra, in the Pira-mitrodaya, oxpvesses hia opinion, that 
as the maternal unclo's son inherits, he himsolf should bo held to have the 
sumo right by aualogy.—1 Mac, II. L, p. 34, note, 
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i , 4 
in thedlogy, 1ddict ch shmins pe and lastly, altvays ox- 
cepting the property of Brékmins, the estate escheatsto 
the ruling power.”—Maen. IL. L. Vol. I, pp. 32—34, 


After the above, he sayst— The oder of succession 
agreoably to the law current in the South of India, does not 
appear to diffor fiom that of Benares.’} 


Lastly, the learned compilor writes as follows :— 


"In the Vyavahdra-maydkha, an authority of great 
eminence in the West of India, considerable deviation from 
the above order appears; and the heirs, after the mother, 
are thus enumerated. ‘I'he brother of tho whole-blood, 
his son, the paternal grandmother, the sister, the paternal 
grandfather, and the brother of the half-blood, who inherit 
together.§ In default of these, the sapindaa and sanuino- 
dakas and Bandhus inherit successively, according to their 
degree of proximity,”—Macn. H. L. Vol. I, p. 35. 


Mr. Elberling, although treating of the Hindf law as 
current in the Mithil&, Bengal and Benares Schools, has 
given the order of succession chiefly according to the Déyu- 
hrama-sangraha of Srixnisaya ‘TankALANEARA, a Bongal 
authority. 


Sir T, Strange hag, in his work on Hindt law, atated 
the Ordo successionis in so confused a manner that it is 





* Aftor leamed Biahmins, common Brahmins should inherit, Moreover, 
Bralinins inherit only the property of Brahmins, and not of pmaona a! 
avy other class whose property goea, by escheat, te the ruling powor,—Seo 
anie, Re en 200-208, 

+ This is not correct, sinco the order of succession of tho Drévida school 
differs vastly and mateiinily from that of the Benares achool, aa will be 
seen by collating them in the table given at pages 204—207. 

+ Tho Bombay Hoposts Vol. ii page a1 exhibit a case demonstrative of 
the sister’s right according to this doctrine, and in # auit between two cousing 
for the property of their maternal unele, it was held that noithe: had any 
right duiing the lifetime of their uncle's sister. Tore is another similar caso 
in Vol. i, page 71, But this admission of the siaters seoms peouliar to the 
doctrine followed in that side of India, See Colebrooke cited in Stra, I. L 
Vol, ii, (1st Ed) p. 252,—Note by Sir W. Macnaughten. 

§ After this there is another deviation which has bean omitted, though it 
ought to have been noticed, namely, “in default of the grandfather and half« 
brother, the paternal gieat giandfather, paternal uncle, and half-lnother's 
son inherit together.” Thon come in the sapindas, samdnodakas and 
Bandhus Vide Pyav. Mayt, Obnp. TV, Seo. viii, § 20, and ante, pp. 189, 190, 
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impossible to find out therefrom the full and correct order 
of succession according to any school of Hind& Law, Alt 
that can be gathered therefrom on a careful perusal of the 
pages of his work devoted to the abovo subject, is as 
“ollows t= 


According to the Hindi law as current in the Be- 
nares or any other school, except that of Bengal,—the 
son, son’s son, and his son inherit successively, then comes 
the widow, on failure of her, daughters inherit, the single 
{though there should be one of that description,) taking 
the whole of tho inheritance first, to the exclusion of the 
rest during her life. The singlo having enjoyed it, it next 
vests in the married ones.— Vide Stwa. H. L, Vol. I, pp. 124, 
128 and 138. 


In southern India, widowed daughters if anendowed, inherit 
bofore endowed married danghtors.* In default of daughters 
their sons inherit. On failure of these the parents inherit. 
In default of paronts, tho brothers come in, the whole- 
brother taking in the first instance, then the half-brother, 
he line of brothers being exhausted, their sons suececd, 
the whole being preferred to tho half-blood. ‘Lhe sons of 
nophews, or grand-nephews, next take, but hore succession 
in the male line from the fathor direct stops, the groat- 
grandson being too distant in degree to present oblations.} 
And failing heirs of the father down to the great-grand- 
son, tho inheritance devolves on his daughter’s son.§ 
Failing issue of the fathor, inhoritance continues to ascend 
upwards to the grundfather, and great-grandfather. ‘Ihe 
grandmother and great-grandmother, the latter being 

referred in timo by those who contend for the precedence, 
in suacession to the mother before the father; descending 
also downwards to their respective issue, including daugh- 
ter’s sons, but not daughters, ||—~ Vide Ibidem pp. 139—148, 





* This is not quite corrdot, Seo Snr. Chan. Chap. XI, Sect. ii, Cl 20—28, 
+ But it is not oleatly stated which of thom suceceds first, according 
to the Bonares and any othor school (Bengal oxcepted). 
+ Sco, howovai, ante, pago 178. 
§ This, it must bo said, is according to the Bengal law, since according to 
the law of any other country a father’s daughter's son does not iuherit be. 


fore the gontiles (gatraje ). 
(| This also is wrong for the above reason, 
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The leayned compiler docs not, after this, mention tho 
suecession of any of the further hicirs,* Lut suntes, 23 follows, 
his grounds for not doing so. “Bub, in proportion as the 
claim becomes remote, it varies in particulars with difforent 
schools aud authors; the details of which, being beyond the 
soope of a work so general as tho prescnt, recourse must 
ho had to tho summary of Sriknisiina, and ospecially 
to the two translated treatises on the subject, with notes and 
remaiks of thoir loarncd translator, as well as to the 
“ Digost,” especially on tho law of succossion.t”—Ibid., 


page 48, 


Immodiately after the above, ho writes In default of 
natural kin, the serios of heirs, in all the classes, that of the 
Bréhmin excepted, terminates with tho preceptor of the 
deceased, his pupil, his priest hired to perform sacrifices, 
or his fellow-student, each in his order; and finally, failing 
all these, the lawful heirs of the Kshatriya, Voishya and 
Shida, avo learned and virtuous Brélimins,—a description, 
however special, yot too compiehensive to bo consistent 
with tho right of escheat for want of heirs, in the king, 
and, therefore, has been narrowed, in construction to such 
as reside in the samo town or village.—TFailing all pre- 
ceding claimants, the property of any of the inforior classes 
vests, by escheal, in the king: who, as with us, may bo 
said to bo, in this respect, wleemus heres. But tho astate of 
a Bréhmin descends eventually, and ultimately, to Brah- 
ming, or loarned priests, That it cannot bo taken as an 
escheat by the king. This, says Manu, is a fixed law ??—-lbid 
pp. 148, 149, 

The above is not only incomplete but also incorract, ag 
will bo observed by collating jt with the Mitdkashard and the 
other works of paramount authority, and glso with the 
table given in pp. 204-207 of the present work whioh is 
in exact accordance with the above authorities. 





* But evon go far ay he has written is not tho genoral order of stcecayion 
of all the schools, not even the correct oider of succossion of tho Bengal ot 
Bouares school, not to speak of those of the Mithila, Drénda, and Mahratta 
schools, which differ much from the above, 

+t Instead of oxpressing such difficulty and thoreby frightoning his reader, 
if the leaned compiler had tuken a little trouble to pick out the successive 
hieity from tho translation of the Mtdkshard, ho could mention thom all in 
Jess than a page, and could have given also the whole oider of suecosston far 
the Bengal school from the other translated treatise, the Déywbhaga. 
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The order of succession set out by Mr. Strange in his 
Manual of Hindu law, and which professes to be 
according to the Mitékshard, is also vety incomplete if not 
so defective as that given by his father, Sir T, Strange. 
He says :— 


‘Property vesting in a person individually, descends first 
to his nearer sapindas, in the following order (according 
to the Mitdkshard.) Sons, sons’ sons, sons’ grandsons.* 
Wife. Daughters. Daugliters’ sons, Mother. Father. Bro- 
thers. Brothers’ sons. Paternal grandmother. Paternal 
grandfather, Paternal grandfather's sons (i. ¢, the uncles), 
Paternal grandfather's sons’ sons (i, ¢, the cousins).+ Pater- 
nal great-grandfather, his sons, and sons’ sons. ‘Tho other 
ascending sapindas{ and their sons and sons’ sons in the 
like order. After this, the remoter sapindas§ come in 
their order; and thon the saménodakas in their 
order; and lastly, the bandhus|| in theirs.” Sect. 315. 


It will be known by collating the above with the order 
of succession according to the Benares School as set out 
in the Mdtdkshard, that Mr. Strange has omitted not only 
the heirs left to implication but also several of those ex- 
pressly mentioned in that Book. Seo At, In. Chap. II, Soct. 
iv—vili, and the tablo given at pp, 204—207 of the presont 
work, 

Tho Ordo suscessionis given in Messieurs West and 


Buhlor’s Collection of Pyavasthds or law opinions (Vol. I, 
pp» 144 and 176) is also defective. 





\ * Ty the male line, 

tt After this the paternal great-grandmother, who has been expressly mon- 
tioned in the Mitdkshard and other bouks, oughtto have been placed befora 
the patornal great-grandfather, but has boon omitted, Sco ante, p, 182 and 
Mit, In, Chap. IT, Seot, v, § 5. 

‘1 Does not say up to what degree, 

§ Tho remotor sapindas commonce immediately ator tho great-grandfathor 
thal is from tho fourth ancestor, and end in the sixth inclusive; so thero 
could be no ascending sapindas botwoon tho great-giandfathor and the re- 
inoter eapindas, Heo ante, pp. 184, 190-193, 

Il The Bandhus do not take last of all, but after them comes in tho spiritual 
preceptor, next tha pupil, then tho follow student in theology, and lastly 
Jeanod Bralmiua and tho iuling power. See ante pp, 194—201, and Mit, 
Chap. L, Beet. vii, §. 1—6, 
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So of the several orders of succession, éhat which is seb out 
by Sir William Macnaughton according to the Benares school 
is the only one which is the fullest of the lot, and which, 
subject to the remarks made in the foot-notos (pp. 208+-210) 
can be takon to be complete in its kind. 





SECTION IX, 
On Sucorsston tro Unptvipep Prorerry. 


178. The undivided property of a deceased man 
is inherited by those of his co-heirs with whom 
he was joint in cstate or reunited after partition, 
and not by his widow and tho rost (a).* 


Because in the case of union or reunion (that is, joint 
tenancy) subsisting, the same property which bolongs to 
one parcener belongs to another likewise; so when the 
right of one ceases by his demise, degradation or the like, 
the property belongs exclusively to the survivor, since he 
is not divested of his ownership. In other words, as the 
deceased had a right wnited with that of his surviving co- 
parcener in the whole of the property, and not a several 
right in any part of it, it ceased to exist at tho closo of his 
own existence ; and as without partition no several or indiy- 
dual right could accruc} but every part of it that bolonged to 
the deceased belonged also to his surviving parconer, so ho 
lef no right in the undivided property to devolve on, or vest 
in, his widow and the rest, who aro neither the solf-samo 


with the deceased (as his son is), nor are his undivided 
co-parceners by birth (as his brothers and the rost aro). 

a) From the expression ‘not by his widow aud the reat, 
it is implied that,— 





* Seo ante, pp. 27—81 and Precedents, pp, 18-22, 85, 86, 41~43, 149, 
478-475, 481—485, 


+ Partition ( Vi-bhdga) ia the adjustmont of diverse rights rogading tho 
whole by distributing them on particular portions of the aggrogate,—- Ait, 
In, Chap. I, Sect, i, § 4. 


Partition confers a special or exclusive ownership on the sone and the 
rest over tho paternal eatate and go forth. —Simré. Chan, Chap. I, Cl, 27, 


ih 
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179. The joint property of the man who died 
uuseparated from, or reunited with, his undivided 
parceners devolves on his son and son’s son not- 
withstanding the existence of his unseparated or 
reunited father, brother or any other co-parcener.* 


Because the heritable right of the son and son’s gon in 
the property of their father and grandfather haying accrued 
by birth and being unobstructed, they by birth alone be- 
come undivided co-heirs of those ancestors, In other 
words, the son and grandson being consubstantial with the 
father and grandfather, the two latter, in the eye of the law, 
ave in existence in the persons of their son and son’s son 
who, in tho undivided property, represent them in such 
a manner as if death did not take place.* 


Veda :—His-self is truly born a son. See Da. Mim. 
Chap. IV, § 13, : 


Mahé-bhdvata :-—" He (the son) is (as it were) that very 
person, by whom produced,-See Lbid, 


Manu :—'The husband, after concoption by his wife, be- 
comes himself an embryo, and is born a second time hero 
below, for which reason the wife is called ‘jéyd,’ since by 
her ho is born (jéyate) again.—Chap, IX, v. 5. 


Sanka and Lrewita:—Lot a priest tako the hand of 
& woman equal in class; the bodies of his ancestors are 
born again of her. Let him figuratively address his own 
soul in the porson of his son :— Sprung from (my) several 
limbs, especially from the breast, thou, my soul, art called 
‘sow’: mayost thou live for a hundred years! For the 
benefits conferred on parents, thou, my soul, art called 
‘son’; because thou deliverest (¢rdyase) from the hell called 
‘put, therefore, thou arb named ‘ put-tra (hell-deliverer)? 
See Coleb. Dig, Vol. III, (Lon. Hd.), p. 157. 


From its being laid down that a widow becomes entitled 
to succeed where the husband dies divided, ib is understood 





* Sco ante, pugos 12, 18,18, 19, 29, 80, 31, 46, wud precedents, pages 
18~22, 42, 40, s y 48, 18, 19, 29, 30, 31, 40, P h pag 
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that where the hushand dies undivided, his father, brothor, 
or the like, who lived in union with him, takes the propaty 
of the issueless man,”—Smai, Chan. Chap. XI, Sect. i, 
Clause 25. 


NARADA too, after promising “ Whatover is tho shue 
of re-united parceners gocs to themselves,” says, “ Among 
brothors, if any one dio without issno or onter a religious 
order, let the rest of the brothers divide his wealth, except 
the wifo’s soparate properby.—Zbid. § 52, 


Thus it having been established that to tho proporty of 
a man who died unseparated from, or re-united with, his 
co-parceners, his widow and the rest have no heritable 
right, but his son and son’s son have,—they having repro- 
sented him in tho undivided property, it may bo asked 
whether or not his (the late proprictoi’s) great-grandson 
(in the male line) has heritable 1ight to such property ? 
The answor would be,— 


180. The great-grandson in caso of his father 
and grandfather having predeceascd is certainly en~ 
titled to inherit from his groat-grandfather, though 
he was re-united with, or unsoparated from, his 
co-parecnors. 


Because the term ‘son (put-tra)’ significs also a grand~ 
son and great-grandson (in the malo line); and because 
the great-grandson represents his father and grandfather 
by being consubstantial with them, aud has, by birth, an 
unobstructed right in what they died possessed of, vestod 
with, or entitled to.—See ante, pp. 12, 18, 18, 19, 92—97, 


The following, therefore, is the Vyavasthé in extenso :— 


181. The estate of a man who died while un- 
separated from, or re-united with, his co-parconers, 
is inherited by his son, fatherless grandson, and 
the great-grandson whose father and grandfather 
aye dead ; on failure of them, by those co-parcencrs 
or co-heirs with whom the deceased was joint in 
estate, but not by his widow, daughter, daughter’s 
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son, inother, grandmother and any other female— 
as they having no right by birth, could not repro- 
sent tho deceased in the undivided proporty, nor 
ante they his co-heivs or co-parceners by birth.* 


~ 


CHAPTER III. 


ON SUCCESSION TO THE PROPERTY OF TIIOSE WHO 
HAVING QUITTED THE ILOUSE-HOLD ORDER 
ENTERED INTO ANOTIIER,+ 


SECTION I. 


On Suoorsston To trv Prorsrty or a IInrair, Asonric, AND 
Srupnont mw Turotoay, 


182. The heir to the property of a professed 
or perpetual student in theology! is his preceptor,§ 
of an ascetic /yati) is his virtuous pupil, and of a 
hermit is his spiritual brother. 


188. But the heirs to tho property of a temporary 
student are, according to the different doctines, his mother 
and the rest, or his father and the yest. 


Because he resides duly for a time in his preceptor’s 
house for the purpose of instruction, and then returning 
home he resumes the house-hold order, : 


YA‘INAVALKYA :—Theo heirs of a hermit, of an nscetic, and 
of a student in theology [brahmachéri (a) | are, in their 
order (d), the preceptor, the virtuous pupil (2), and the spiri- 
tual brother and associate in holiness (¢).|| + 





* Seo Annotation in p. 146 and Piocedents, pp. 539—841, 
"t Seo ante, pago 23, 

q Students in choolgy (Bishmachdris) aro of two descriptions . professed 
or por petual (noishthiia), and temporary (upa-kuvéna). 

§ Sinco abandoning hia fathor and the rost, ho makes a vow of rosiding 
for fifo in his praceptor's family 

V Det. Tu. Chap, If, Sect. vii, § 1 ;—Vyav. Mays, Chap. IV, Seat. vii, 
§ 28 ns Chan, Chap, XL, Seat, vil, §1;—Vér Cha p, 200 ;— VE Ati (Sana) 
page 210, 


28 


Vyavasihd, 


Vyavasthd. 


Roagon, 


Authority, 





. 


f 
Ps 


218 VYAVASTIA-CHANDRIKA 


The heirs to the property of a hermit, of an agceli¢, and 
of a student in theology, are, in order, (that is) i the inverse 
order, the preceptor, a virtiious pupil, and aspiritual brother 
belonging to the samo hormitage.—Mit. In. Chap, TY, 
Sect, viti, § 2 


(a) Tloro student must bo a professed or a perpetual ono 
(noish thika), for the mother and thé rest or the natural hens 
tako tho propestjrof a tempornyy studont, and the preceptor 
is declaresid be the heir of a professed student as an excep- 
tion. ,'tho claim of the mother and tho vest). —A/d, In. 
4, Sect, viii, § 3. ‘ . 


@ The term atudent (brakmachdri} being used to- 
ether with the word ascetic, means a perpetual student 
(noishthika) ; consequently, the father and the rest will, 
in the ordor mentioned, take the propeity of a tempormy 
student (upa-hurvdaa), on failure of his issue down to tho 
daughter's son.— Vi, Mi, (Sans:) p, 210. 

‘<< (a) The term student (brakmachdré), from being men- 
tioned in the above passage, together with an ‘asectic, means 
a noishthika or porpetual student.—Smri, Chan, Chap. XI, 
Sect, vii, Cl. 2. 


(a) The student, a perpetual one, for the father and tho 
rest even are (tho natural hens) of a temporary student— 
Vyav, Mayt. Chap. IV, Sect. vni, § 28. 


(b) A virtuous pupil takes the property of a yadé or asce- 
tic, A virtuous pupil’ (sat-shishya) again, is one who is 
assiduous in tho study of theology, in retaining the holy 
science, and in practising its odmances, Tor, a porson, 
whoso conduet is bad, is unworthy of the inheritance, wore 
he even the preceptor or (standing im) any other (venerable 
relation).—Mit. In, Chap. IJ, Sect, viii, § 4. 


(b) The ight of a pupil is dependent on his good con- 
duct, that is, on his bemg assiduous in tho study of theolo- 
gy, in retaning the holy science, and in practising its or- 
dinances ; for itis scen in obher authorities that even the 
son and tho 1est whose conduct 1s bad have no right to in- 
herit,— V4, Me, (Sans.) page 210. 







(c) A-spnitual brother and associate in holiness takes, 


the goods of a hormit (Vana-prastha.) A spiritual brothor 
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is one who is engaged as a brotherly compauion (having 
consented to become so.)* An associate in holiness is one 
appertaining to the same hermitage. Being a spiritual 
companion, and belonging to the same hermitage, he is a 
apititual brother associate in holiness.—2/éé, In. Chap, II, 
Sect, vili, para, 5. 


(c) ‘A spiritual brother’—one who has agreed to bear 
the appellation of ‘brother’ The word ‘tétha’ signifying 
the abode of ietired saints or sages: ‘a spiitual brother’ 
(here) means a spiritual companion belonging to the same 
hermitage,—V4, Mi, (Sans,) page 210. 


(c) ‘The spiritual brother,’—one who has agreed to bear 
the appellation of ‘brother.’ ‘Aw associate in holiness, - 
one appertaining to the same hermitage, ‘Being a spui- 
tual companion and belonging to tho same hermitage’—is 
a compound of nouns designating the samo person (karma- 
dhdvaya sambsa).—Vyva. Mayr, Chap. IV, Sect, viii, § 28, 


(0) ‘4 spiritual brother’ is one who has the same pre- 
ceptor, ‘An associate in.holiness’ is one who has studied 
the same Shdstra,—Smvri. Chav. Chap. XI, Sect. vii, Cl. 2. 


(a) ‘In order, that isin the inverse order, Therefore, . 
the preceptor takes the goods of the professed or perpe- 
tual student, who passes away his life in the abode of his 
spiritual preceptor. The proporty of an ascetic is taken 
by his pupil, ‘Tho pioperty of a hermit is taken by ona of 
his follows.—Vi. Chi., page 299, 


(d) Hero “order” means the ‘inverse order’. Thus 
the property of a perpetual student devolves on his spiri- 
tual preceptor, of av ascetic on his vutuous pupil, and of 
a hermit ou his spiritual brother of tho same hermitage, 
Vt, Mi, (Sans.) p. 210, 


(d) ‘Iw ovdew means, on failure of the first among 
these, the next in order,|—JZbid, 








* Subodhint, 
+ The jlitéishard, Vira mitrodoya, Virdda-chintémani ond many other 
authorities conatiua the torm “1 order” as meaning in tho inverse oder (seo 
abovo), and that 18 the received doctrine, 
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It boing said that “tho right of a pupil is dependent on 
his good conduct,”* and that “tho virtnous pupil is ono 
who is assiduous in tho study of theology, in rotaining the 
holy scienco, and in practising its ordinances. Wor a porson 
whose conduct is bad, is unworthy of tho inhoritauce, wore 
he oven the preceptor or (standing in) any other venerablo 
relation),’";— * 


184. The pupil as well as tho precoptor whose 
conduct is bad is unworthy of this inheritance, 


185. On failure of these (namely the preceptor 
and the vest), any one associated in holiness takos 
the goods, even though sons and other natural 
heirs exist.—DMié. In. chap. II, Scat. viii, § 6. 


Although according to the text :—“ They who have onter- 
ed into another order, me debarred from sharest”-—there ia 
no probability of ascetics and hermits golling the ancestral 
wealth, yet a hermit is allowed ta collect food for his sup- 
port for a year, and an ascetic has hjs property, such as 
a coupina§ and the hke.—Vi, ché. (Sans.) p. 156, Sco P, C. 
Tagore’s translation, p. 300. 


Aro not those, who havo entered into a religious profes- 
sion, unconcerned with heredilablo proporty ? since VASHIsi- 
gira declares, “Thoy, who have entered info mnothor ordox, 
are debarred from shares,” TTow thon can thoro bo a partition 
of their propaty? Nor hay a professed studtont a right to 
his own acquired woalth: for tho acecptanca of prosonta, 
and other means of acquisilion, [as officiating at sacrifices 
and so forth,] are forbidden to him, And since GAuTAMA 
oidains, that “A mondicant shall havo no hoard; the men- 


. dicant also can have no offects by himsolf acquired. ‘lho 


answer is, a hermit may have properly: for the text [of 
YAINYAVALKYA] oxpresses:—“Tho hormit may make a 


ees 





* Vi Mz (Sang), p. 210, Seo ante, p, 218, 

f Mit In, Chap, I, Soot, viii, §4. Soo ante, p, 218, 
 Vashishtha, 17, 48, 

§ A small picco of cloth worn over tho pivy parts, 
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’ 


hoard of things sufficient for a day, a month, six months, or 
a year; and, in the month of Aswina, he should abandon 
[the residue of ] what has been collected.” The ascetic 
too, has clothes, books and other requisite articles: Fora 
passage [of the Veda] directs, that “ he should wear clothes to 
cover his privy parts ;” and a text [of law] prescribes, that 
“he should take the requisites for his austerities, and his 
sandals,” ‘Uho professed student likewise has clothes to 
cover his body ; and he possesses also other effects,—/it, In. 
Chap, II, Sect. viii, § 7—8. 





SECTION Il. 
Ow Succession TO MAHANTS AND THE LIKE, 


It has already been said that tho property of a yati 
(ascetic) is inhaiited by his virtuous pupil (ante, p, 217), 
In imitation of the same,— 

186. The property held by Boiragts, Mahants 
and other like devotees, who aro corrupt yatis, is 
succecded to by their virtuous pupils or principal 
chelds, subject, however, to the usage or custom of 
the particular maths or monastories of each sect.+ 

ee 
Annotations, 

186. Of such successions an instance will be found in tho appen- 
dix,t and sevoral in tho Bongal Roports, 1ofmable to the religious 
order of Sanydsts, or Gossdins, who boing 1estiloted from marrying, 
and consequontly procludod from leaving legitimate issuo, are, on 
thoi death, succeeded in their rights ‘and possessions by thoir 
chollds, ov adopted pupils, It may be added here, that lands endowed 
for religious purposes are not inheiitable at allas private property, 
though the management of thom, for their appropriate object passos 
by inheritance, subject to usage ; as in the case of many of the rell« 
gious establishments in Bengal, where tho suporintendence is, by 
custom, on tho donth of the incumbent, elective by the neighbour- 
ing Aahants, or principals of other similar ones.—Stva, II, L. Vol, II, 
pp. 150, 151. 





# Pede Precedents, pp. 542—557. » 
. + That is, in Shia, 4, L, Vol II, p. 248, 
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Generally, the usage or custom of Makants is, that tho 
Moahant 01 principal of every math or monastery selects his 
piincipal and most worthy pupil to succeed to him at his 
deceaso ; that after: his death, the Mahants of other similar 
institutes in the vicinage conyone an assembly of tho oder 
and peaform his Bhandaré or funeral obsequies, at which thoy 
generally confirm tho nomination mado by the deceased, anil 
install tho pupil, ho solected, as his authorized successor ; 
that af the Mahant for the timo boing doos not find any of 
his pupils worthy of tho office, ho selects some one fiom 
any other muth of the order and appoints him his successor, 
and his appointment is confirmed by tho Mahants convenod 
at the Bhanddré; but where a Mahant died without appoint- 
ing a successor, there }us- successor is selected generally 
fiom amongst his pupils by the Mahants convoned at his 
Bhandévd, and invested with the Mahantship of the math ; 
that if the person nominated: by the late Mahant bo found 
by them to be unworthy of the office, then thoy (the con- 
vened Mahants) elect a fit person and appoint him successor 
of the late Mahant, In short, the installation of tho 
successor by an assembly of Mahants at the obsequies of 
the deceased Mahant is in all cases indispensable and con- 
clusive ; and, consequently, the appointment of 4 successor 
by the late Mahandé is not final so long as it is not confirmed 
by the Mahants convoned at the Bhandéré.* 


.In some countries, especially in Uvissah, thore are threo 
kinds of JZaths or Monasteries, namely, “ Mouroosee, Pun« 
chidetec, and Ldkimee’? In the first, the offico of Afahant 
is hereditary, and devolves upon the chief disciple of the 
existing Mahant, who moreover usually nominates him a3 
his *sucoessor; in the second, the office 13 olective, tho pie- 
siding Mahant being sclected by an assembly of Mahants ; 
and in the thud, the appoiutment of the prouding Mahant 
is vested in the 1uling power, or in the paty who endowed 
the temple.— Vede Precedents, p, 549. ; 


184. But the property acquired by tho (so 
called) ascetics who have not bond fide retired from 
all wordly affairs, devolves on their former hoirg 
(viz,, sons and the rest).+ 





* Vide Precedents, pp 512-567, + Vide Provedonts, pp, 557, FOB « 
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CHAPTER IV. 
ON CUSTOM OR USAGE, &o. 





SECTION [. _ 
On Succrssion By USAGE oR CusToM. 


Although succession to inheritance is iegulated by the 
principles or rules coutamed in the pieceding chapteis, 
yet,— 


185. Ifa custom or usage has obtaincd in a  Pyavuethd. 


district, village, nation, tribe, class, or family, and 
has been invariably observed from time imme- 
morial or for many generations,* it supersedes the 
general maxims or rules of the law,+t 


So, according as the custom may be, tho sons may deduct Mlustiation, 


in the fist place unequal portions (as the eldest one twenti- 
eth, the middlemost one foitieth, and so on), and then 
divide the residue equally,} or they may divide the estate 








Annotations. : 


185, Usage boing a branch of the [lindé law, which, whorover it 
obtaing, supersedes tho genoral maxims of the Inw.Stia. I L, 
Vol, I. (2nd Ed.) 251. 





* Although in thiy country we cannot go back to that poriod, which cons. 
titutes legal memory im Hugland, wz, tho reign of Richard J, yot still thore 
must be some limitation, without which a custom ought not ta be held good. 
In r0gmd to Caleutta, I should say that the Act of Pmhamont in 1773, 
which established this Supiome Court, ia the period to which we must go 
back to found the existence of a valid custom, and that after that date, there 
can be no subsequont custom, nor any chango made 1n ‘the genoral laws of, 
the Fhndoos, unless 1t be by some Regulations by the Governor Goneial in 
Council, which has been duly registered im this Court. In rogaid to the 
Mofussil, wo ought to go back to 1798, prior to that, there was no1egistry of 
the Rogulations, and the relies of them are oatiomely loose and uncer tam — 
Extiact fiom o judgment of Su Charlos Giey, C.J. Soe Clarke's Repoits, 
pp. 118,114, ry 

+ Vide Precedents, pp. 560 et seque. 


4. Soe Partition and Precedonte, pp, 578—575, 


224, VYAVASTIA-CHANDRIKA 


according to tho number of their mothers, without reforence 
to the number of the sons borne by each (a distribution tech. 
nically termed “painiiah Vi-bhaga) ;* or the oldest, or an- 
' other brother, qualified, may singly tnlte the landed estato,} 
according as theie may bo the immemorial Fuldchdy or fami~ 
ly-citstom. , 


KAryAyana :-—Buriav (siiys): “awhatevor bho the usage 
_ of acountry, tribe, or nation, body of people, or village, lot 
! that be followed, andlet partition of horilage be mado in 
conformity «thes")""—Vide Coleb, Dig, Vol. IJI (Lond. 
f the 
Ed.) p, 37 
intmer 


Authority,  ‘Mapi@inddré; Lmorial custom is transcendent law, ap- 

' proysuccessor, sacied scripture and in the codes of divine lo- 

s amonpiet every man, therefore, of the throo principal 

Randayywho hasa dur, -vavence for the (supreme) spirit 

cv hat itch dwells in himsPtainod ty and constantly obsorve 
bummomorial custom, — Clty. 5 1188, 


Aukfnity,  SAMvaRra :—~Whatever Be Nes in a country, como 
down from generation to genera. "76- same is transcendent 
law, provided it be not repugnanttle & (ordinances of the) 
Vedas,—Samvaria-Sanhita, NY 


Authority. = Manu:—The king who knows the revealed law, must in- 
uiro into the dharmas (a) of classes, tha dharmas of 
disteleba the dharmas of traders and the like, and the 
dhermas of families, and shall establish their peculiar 
dharmas—Ch, VII, v, 41. 


Authority, The king who knows the revealed law, shall know the 
long continucd practices of Brdkmanas and othor classos, 
i that is jdjana, &e., the ostablished and continuously ob- 
' served usages of a country; tho iules of traders and tha 
like, and the custom established in a family and continu- 
ously observed by it, and shall establish them in civil 
matters, ptovided they be not repugnant to the vedas; for 
GoramMa says:—“Tho dharma (a) of » countiy, class, or 
family, should bo respected whon 1t is not ropugnant to the 
vedas," —Kulliika Bhatie’s commoutary on the abovo text 
of Manu, 
* Sov Partition and Precodonts, p, 670. 
t Seo Partition and Procedonta, pp, 662 c¢ seque. 


Authority, 














i 
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(a) By the word “ Dhayma”’ is here meant practice, 
usage, custom, or rule. 


» But,— : 

186. The custom which has not been davariably 
observed from time immemorial or for many 
generations is not to ‘be held as superseding tho 
maxims of the law.* 


187. The provention of enforeemont of a cus- 
tom or usage by violence or undue means should 
not, however, be held to bea breach thereof or 
a break in its observance.t _ 


ee 
188. ‘Where no expross law*® sound, one should 
be established on approved usage. 


Manu :—The Seripture, the codes of law, approved usage, 
_ and (in all indifferent cases,) self-satisfaction, the wise have 
openly declared to be the quadiuple description of the juri- 
dical system. Kuow that systom of duties which is revered 
by such ag are learned in the Vedas, and impressed (as the 
means of attaining beatitude,) on the hearts of the just, 
who are ever exempt from hatred and inordinate affection, 
Chap. IL, vs, 1 and 12, ‘ 


Manv :—What has been practised by good men and by 
virtuous Brdkmanas, if it be not inconsistent with the legal 
customs of provinces or districts, of classes and families, 
let him (the king) establish it—Chap. VIII, v. 46, . 


Mahabharata :—Vhe Vedas ave different, (i, ¢, vary from 
each other), so are the Smritis or codes of law; he is not 
a Muni or Sage whose doctiine is not different (from those 
of others);:the principle of virtue remains hidden in tho 
cave: the carcer of great men is the (only) path. 


Standa Purdnat—In respect of any matter, if there is 
no direct ordinance or prohibition in the Vedas or in the 





* Vide precedent, pp. 577, &o. 
| Vide precedents, p, 579. 


Pyavasthd. 


Vyavasthé. 


Vyavasthé, 


Authority, 


Authoiby. 


Authority, 


Authority, 


Authority. 


Authoiity. 


Pyavastha, 
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codes of law, tho law ia to be ascertained by reference to 
the usage of the country and family, 


NARADA: —Whoere two texts of law differ from one another, : 
theio the rulo founded on usage is recognized (to be the 
law), Usage alono 1s provalent, and the law is theichy 
ascertained. 


The usa of law is only to provent multiform practices at 
tho will of tho mon of the presen generation, Where 
many texts of law are inconsistent, or many interpretations 
ofthe same text are contradictory, usage alone can be 
received as arule (of conduct). But where no (positive) 
ordinance is found, and there is nothing inconsistent with 
any known law, in that case approved usage alone must 
regulate the proceedings, Still, however, tho oxample of 
Jearned and virtuous Bréhmancas should be followed,—Coleb, 
Dig, Vol. I, (Cal. Ed.) p. 96, 


186. The succession to rd or principality. 
appears to have been regulated by custom prevalent 
from time immemorial: the eldest succeeds to the 
entire rd unless he be unfit, when the next quali- 
fied brother would succcod.* 





Annotitions, 


, 186, Whorever a plurality of sona oxista, tho inheritance des. 
conds to thom, as Coparceners, making togethor -but ono hair; 
“like tho descent with us, by the common Inv, to fomalos, or by 
pmtioular custom, as gavelkind, to all the males in equal dogroo, 
To this (leacondibility of ostatos, by tho Hindd lay, to all the sonain 
common, there appeara to have boen over, in point of fact, an oxoep- 
tion in tho caso of the Crown ; us il is with us, ab thie doy, in tho 
gauie case, where there are only females to iuherit, Tho excoption, 
mising from tho natwo of tho thing, 1s noticed by Manu, who 
speaks of a dying king “ having duly committed his kingdom to hig 
son ;? a couse, which Jagan-ndtha rofors to usage rather than to 
low. —Stra, IL, L Vol. I, (2nd Ea.) p, 198. 





* Vide procodenta, pp. 562 e¢ seq 
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‘this is manifest from the words of Bélmiki put in tha  Avthoritye 
mouth of Mantharé when addvesssing (queen) Kotket, 


Charming (queen)! It is not that all tho sons of a king 


enjoy the kingdom : one amongst many Sons is conscerated 
to the dj, (for if all the sons be in (possassion of) tho dj, 
great disorder shall ensue; therefore, spotless beauty | kings 
commit the affairs of their kingdoms (respectively) to their 
eldest or some other well qualified sons, which eldest sons 
(respectively) deliver their kingdoms entire to their ‘own 
sons, donbtless to the eldest (sons,) not to their own breth- 
yen. Thus your son shall not have much ieverence, but as 
a helpless one, shall be destitute of enjoyment, nor shall he 
be longer reckoned a member of the ever-enduring royal 
race.”—Ramdyana, Ayoddhyd Kanda, 


« But of many sons, one is consecrated to the Empire, If Authority. 
all were kings, it would be the highest injury. Therefore, 
spotless beauty! kings commit the affairs of Government 
to their eldest sons, or to others more virtitous. Doubtless 
they consecrate to the Empive the eldest by birth or eat- 
gellence, and never commit the entire kingdom to his 
brothers.” After commenting on these texts the author 
of the Vivdda-bhangdérnava puts this question, “ May not 
the middlemost, or other son, be inaugurated ?? and him- 
self decides it thus:—‘ Since the eldest son, being first, 
cannot be passed over, his consecration is directed ; but 
if he be vicious, another son, who is virtuous, may obtain the 
kingdom.”’— Vide Coleb, Dig. Vol. TI, (Lond. Ed.),p, 128. 


“ Among all the sons of Ikshavdlcu, tho first-born is king; Authority. 
thou, son of Raghu, at fist born, and shalt this day be 
consecrated to the Empitte. This prescriptive law in th 
family thou canst not now reject.” —Rdméyana, Ayoddhyd- 
hedndu.—Ibid. p. 119, : 


When Péndz retived to the forest, his kingdom, governed Authority. 
by Dhrita-rdshtiva fell under tho domination of Duryo- 
dhana; but, recovered by Bhtma and his brothers, was 
enjoyed by Yudhisthira, and not shared by his brethren — 
Tbid. p. 120. 
Therefore, a kingdom is indivistble.—Jbid, 


Even now if is seen in practice, that entire kingdoms are 
severally held by one prince, although he have bothers, 


Ibid. p, 119, 


Pyewasthd, 


Vyavasthd. 
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In tanitation of the above,— 


187. Succession to great landed estates though 
not independent, but rent-bearing, is also regulated 
by custom : the eldest, or in case of his being unfit, 
the ‘next qualified brother, would succocd to the 
wholo.* 


188. Ifaking givo the wholo of his dominions 
to his eldest son qualified for the Empire, although 
his other sons be yoid of offence, tho gift is valid, 
provided it be the act of a prineo neither insane 





Annotations, 
187, Upon the same principle of usage, stands, with respect to 
many of the great zemindaries of Bengal, and other parts of India, 
at this day, the exclusive succession of the oldest son, or of a 


Jubda-raj (Luva-Réja, Juvenis rex), a young prince, nasocinted to the 


Empire, as coadjutor to the king, and his designated represonta- 
tive, Stra, H, L, Vol. I, p, 198, 

In the succession to principalities and largo landed possoasiona, 
long oatablished Mauléchd» will havo the effect of law, and convey 
tho property to ono son to thé oxclusion of tho rost, It has beon 
stated by *Mr. Colebrooko, in a note to the Pigeat (Vol. IL. p. 119,) 
that tho great possessions, callod zemindaries in oficial language, 
ard considered by modern ITindoo lawyors as iibutary principalities, 
——Maon. H. L, Vol. J, p. 18, . 

This custom, by which the auccossion to Innded datatos invariably 
devolves on a single heir, without a division of the proporty, has 
been recognized and declared legal by Regulation 10 of 1800, 
A formal enactment was not perhaps ‘necossary as for as the Dindso 
Jaw is concerned, that law itself providing for oxcoption to its 
general rules, aud declaring that particular oustoms shall supersede 
the goneral Jaws.—Noto by Macnaughten cited as an authority in tho 
cise of Mahkd-Rajkumay Vasdeo Singh versus Mahd-Ldyjé Ruder 
Singh BGhédur.—80l, 8, D, A. R. Vol. VII, (New Ed.) p. 801, 


« 





* Vide Precedenta, pp, 562 et seq. 
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nor otherwise disqualified; for it is done in con- 
formity with the practice of formex kings (as shown 
in sacred and popular histories) without offonce on 
the part of the sons or of their father.* 


Thus Dasha-ratha intended to commit his kingdom to 
Réima, in the presence of Vashishiha and many other sages, 
and in the presence of the citizens at large, although 
Bharatha and his other sons were faultless ; but afterwards 
excluding Rdma and the rest, he gave his kingdom to 
Bharata, aa a boon to Koiket,—Coleb, Dig. (Lond. Ed.) 
Vol. IT, p. 118, : 





a SECTION (tI. 
On Emierarina FAMILiEs, 


189. A family migrating from one country to 
another is entitled to the bencfit of the law of the 
former country, provided it have uniformly observed 
the customary ceremonics, and the religious ritcs 
ordained by the law, of such country, otherwise it 
must be subject 10 the laws of the latter country.+ 


190. Ithas, moreover, been determined that 
a Hindi family migrating from oné country to 
another must be presumed, until the contrary be 
roved, to have brought with it its customs and 
aws on: all subjects including marriage, succession, 
adoption, &c., and the religious rites and coromonics 
ordained by that law.} 





* The circumstance of the case of Mabifidj Kunwar Vasdeo Singh (Plain- 
tiff) Appellant versus Mahdadgjé Rudar Singh Bahddur (Defondant) Respon- 
Gont, agree with the above Vyavasthé ‘The abstract of tho docision passed in 


* the case in question is as follows :—‘‘In 9 suit for succession to the moiety 


of tho estate of the RG of Trrhoot, the claim was dismissed on the giound 
that succogsion devolved upon the defendant in virtuo of a deed executed in 
his favour by the Inte incumbont, the succession being in conformity with 
the long established usage of the family, in which the title and ostato had 
uniformly devolved entire for many gonorationa.—Sel. SD, A, R, Vol, VII, 
(New Ed) p, 271. 

‘+ Vide Precedanta, pp- 681 et seq, 


f Vide Precedonts, pp. 687 et seq. 


Example. 


Vyavasthd, 


sd 


Vyavasihde 
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; CHAPTER V. 
. Craréus on Tne Inmerrranon, 


The charges to which inheritance is liable are of three 
kinds: irst,—tho porformance of tho obsequies, &c,, of 
the late proprietor and the initiation of hia children, 
Secondly,—the dischargo of his dobts and obligations, 
Thivdly,—maintenance of those persons who wero entitled 
to be supported by the late proprietor and are entitled to 
maintenance ftom his assets, ‘Those who take his horitage 
or assets must discharge the above duties (1). 





SECTION I, 


On Onsequies or THE LATE Proprietor, ann 
InitraTion or ms Cnompren, 


Two motives are indeed declared for the acquisition of 
wealth: one temporal enjoyment, the other the spiritual 
benefit of alms and so forth, Now, since the acquirer is 
dead and cannot have temporal enjoyment, it is right that 
the wealth should be applied to his spiritual benofit, 
Accordingly VRutAsPAtTI says:—“ Of the property which 
descends by inheritance, half should carefully be sot apart 
for the benefit of the doceased owner, to defray the chargos 
of his monthly, six monthly, and annual obsequics,”* By 





or 3 


% Annotations, 


(1). The charges, to which tho inheritance is liable, are of throg 
kinds; Jirst,—debts, and other obligations, in the nature of 
legacies, Secondly,— certain specific duties to be provided for out of 

+ it, where it has descended to a single heir, and out of the common . 
fund, where it has vested by survivorship in undivided parcenors, 

Thidly,—maintenance of all requiring, and entitled to, it—Stra, 
H, L. Vol. I, p. 166. | 





* + S00 the case of Sieenarain Roy and another verses Bhya Jha, Sol, 8, D, 
A. Rep. Vol, II, (New Ed) p. 87 n eee 
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saying “'Eo defray the charges of his monthly, &e,, obse- 
quies,"—his participation, and by directing “ Religious 
purposes :” his spiritual benefit, are stated as reasons, So 
APASTAMRBA ordains ; “ Let the pupil or the daughter apply 


the goods to religious purposes for the benefit of the do- 


ceased,” Consequently,— 


191. He who inherits or takes the estate of a 
fleceased person wust perform his obsequies.* 


Govutama :—Out of the paternal estate, xava shrdddhat 
or the obsequies, of the deceased must be performed, the 
heirs of the deceased being assembled together.—Smri. 
Chan, Chap. II, Sect. ii, Cl, 21. 


SanqnawWa-KARA j—~—Partition subsequent to the demise 
of the father is to bo made after the performance of Ekod- 
dishta.t—Ibid., Ol, 22, 


Vrraaspatt:—A brother, a brother’s son, a sapinda, 
or © pupil, performing rites with a funeral cake for the 
deccased, shall thence obtain increase (of prosperity).— 
Qoleb, Dig. (Lond, Ed.) Vol, IIT, pp. 545, 546. 





Annotations, 


191, As with us, necessary funeral expenses are allowed tho exa- 
eutor, previous to all othor debts and charges, to this placo may be 
roferred tho duty enjoined by VurmaspParr to the Hindu heir, of 
setting apart a partion of the inheritance, to defray, on behalf of tho 
doceased, his monthly, six monthly, and aunual obsequies ;~on the 
ground of wealth being intonded for spiritual bonofit, as woll as 
for temporal enjoyment.—Stia. If. L, Vol. I, p. 170, 





* See ante, pp. 187, 183 and Precedents, pp. 807, 613, 


t “ Nava Shréddhe moans tho first series of Shrdddhas collectively or fu- 
nae offoriugs on the Jat, 8rd, bth, 7th, Oth and 11th days afte: a person's 
emiso, 


t This is a right perfo.mod in honor of the decensed alone in contindis- 
tnctior to Pérvana or doublo rite, It takos place at tho funeral ropaat 
of tha eleventh day fiom the decease, Vide Datiaka-mimdnedt Seot, IY, § 72, 
Geot, vi, § 55—Notes, : 


’ 


ty 
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* 
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Dlustration 
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KAryayANA :—Hei less property goes to the king, deduct- 
ing, however, a subsistence for the females, ag well as the 
funeral charges: but the goods belonging to a venerable 
priest (Sroériya) let him bestow on venerable priests, —~ Pyqy, 
Mayt, Chap. LY, Sect, viii, § 6. 


The funeral rites of the deceased as far aa the tenth 
day’s rites inclusive, must be poiformed by that person 
(among the heias) who takes tho estate, whoover it may bo, 
(from the wife, downwards), even as far as the king himself* 
Ibid, § 29. 


Even thus VISHNU says :— He who is heir to the astato, 
is the giver of the funeral oblations,” This same matter 
has been fully explained by me in the Shréddha-Maytikha 
in determining the order of those entitled to perform 
them.-—Zbid, § 29." 


192. But if one bo heir to the estate, and anor 
ther be qualified to perform the shrdddha, ho must 
give sufficient property and cause the rites to be 
rag by him who is qualified to perform 
them, 


Even the king has competency for tho performance of (tho 
deceased’s) Shréddha. In short, in dofault of all, the king 
should cause the Shrdddha of the deccased to be performed 
out of his inheritance, Thus according to the AMdrkwudea 
Purdéna the king also has competency for tho performance 
of Shréddha—Nirnoya-Sindhu, Section 8rd, leaf 22. 


How can the spiritual preceptor, who takes tho ostate 
of a Kshatriya, perform his funeral rites, since that is for- 
bidden in the text:—“ ‘The priest who performs the funeral 
rites for peisons of an inforior tribe is degraded to that class 
in the present woild and in the’ next?” No, for this toxt 
relates to brothers unequal in class and the difficulty is 








* In Bombay the oldest son of a decoased Iindt defiays all axponsoa 
consequent on his father's death and deducts tho amount fiom tho eatato, . 
dividing the balance oqually among tho otho: pons.—Rookminze v. U'podram 
1 Boir, 124.—Note by Stokes, : 


+ Colob. Dig. (Lond, Ed.) Vol, IL, pp 545, 546. Vude Proeodents, 
pp. 807, 811." = : ” 
. 


Ae 
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obviated: by saying, that the spiritual preceptor may accom- 
plish the funetal rites by the intervention of a qualified 
person equal in class with the deccasod (1),—Coleb. Dig. 
Vol, IIT, (Lond. Ed.) pp. 545, 546. 





198. The initiatory ceremonics of the un-ini- 
tiated brother and sister must be performed out of 
the patrimony by ‘their brother or brothers who 
have been already initiated, 


VyAsa :-—Fov any of the brothers, whose investiture and 
otlfe: sactaments had not been peiformed, the other bio- 
theis, of whom the sacraments have already been com. 
pleted, shall perform those ceremonies out of the paternal 
estate: and fo. unmarvied sisters, the sactaments shall be 
completed by their elder brothers, as the law requires.* 
Vo. Oht. p. 247. 


NArapa :—For those. whose initiatory ceremonies have 
not been regulatly performed by the father; those ceiemo- 
nies must be completed by brethren out of the patiimony.— 
Snui. Chan. Chap. iv, ol. 40. 


Annotations. 


(i). Tt 13 not a maxim of the law, that he who porforma the 
obsequios is heir; but that ho who sueceedy to the propaty must 
pevform them (3 Dig. texls ceecly, ececlyu.)—Colebiooke’s opimmon. 
Seo Stra, IE. L. Vol, 1, (2nd Ba.) p.212, 


193, Not leas obligatory upon the hoirs is the chargo for the 
mitiation of the un-uitiated, and the merrzaye of tho unmainied 
membors of tho family.—Tho duty of initwting attachos to thove 
who havo themselyos been initiated ; and the provision for it ia to, 
be mado beforo paitition, out of the common stock It has boon 
aheady intimated, that chargos of this nalme, to be availablo 
agomet the inheritance, inust be reasonable , though this is seldem 
attended to, They regard brothers and sisters only, not oxtending 
to collaterals —Stra, If, L, Vol. I, (2 Edy pp. 170, 171, 





* Tho icading of tho above tovt is some hat differont fiom that cited in 


the Smitte-chandikd, Seo post pago 235, s 


30 


Pyavasthe, 


Authouity. 


Authority. 


~- E 


Authority, 


Anthaity, « 


Vyavasthé. 


Authouity, 


984 VYAVASTILA-CTANDRIKA * 


Varitaspatt :—For younger biothers, whoso investiture 
and other ecremonics have not been performed, their elder 
brothers (a) shall perform them out of tho eollected wealth 
of the fathor—Smri. Chan. Chap. TV, Cl. 38. Vyau. May 
Chap. iv, Sect. iv, § 38, 


({a.) In this text,— Brothors” means brothers whose 
father is dead. “ Whose investiture and other ceremonies 
have not been performed:] Add *to theso words, the 
phraso—‘‘ by tho father,” —Jbid. 


The mention of brother, brings in sisters algo, Even so 
the same author :-— ¥ 


Vrrraspart ;—And those unmarried daughters who avo 
as yet uninitiated, must be initiated, by their eldest brother, 
even out of the fathor’s wealth, according to the (usual) 
vite.—Vyav, Muy. Chap. LV, Sect, iv, § 39. 


YASINAVALKYA :—-Uninitiated brothers should bo initiated 
by those, for whom the ccremenies havo been already com- 
pleted. But sisters should bo disposed of in marriage, 
giving them as an allotment, the fomth part of a brothor’s 
own share,— Vyav, Mayts. Chap. LV, Scct. iv, § 40,—Mit. 
Th, Chap. I, Sect. vii, § 2, 3, 


VunyAnnsmwara :—By the brethren who make a parti- 
tion after the decease of their father, tho un-initiatod brothers 
should be initiated at tho charge of the whole estate. In 
regard to the unmarriod sistas, the author (Jaina atte 
states a difforent rule: “Bul sisters should be dixposod o 
in marriage, giving thom as an allotment, the fourth part 
of a brothor’s sharo (1)."—Alit, In, Chap. J, Sect. vii, 
paras 4, 5, Wide Partilion. 








Annotations, 

(L) Viswvayrsnwara allots to an unmarried sister a quarter 
of a share. (Mit, on In. Chap. I, Sect. ii § 6 ‘et. seq.) But 
the Chandrikd and Madhavya countenance tho opinion that tho 
specified allotment intends only a sufficiency for tho chargos of 
tho aister’s nuptials; and theiy authority has been yery proporly 
followed in the one hero deliverod.—Colobrooke’s opinion, = Vide 
Stra. A, L. Vol. I], (2ud Ed.) p, 313, 


fag Re. 
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‘Manu :—To the unmarried daughters (by the same Authority, 
‘ mother), let their brothers give portions out of theis 
own allotments («) respectively, (according to the classos 
of their several mothers) : let each give a fourth part of his 
own distinct share; thoy, who xefuse to give it, shall bo 
degraded. —Vi, Chi. p. 248. : 


. (4) ‘Their own allotments’ means the allotmont of bro- 
thors, Therefore tho meaning is that a qnarter of tho share 
ordained for a brothor of tho class to which she belongs 
should bo given to a maiden sister.—Vz. Chi. p, 248. 


Ro Te 


ee et 


Here the giving of a quarter share is not intended; Authoity, 
but property sufficient to defray the expenses of the nuptials 
should be given, the same being ordained by Visuyu, 
The same opinion of the subject is held by Ratndtara and 
in other books.— 7d. Chi, p. 248, 


Visanu:—The initiations of unmarried daughters are Authouity. 
to be performed in proportion to his woalth.—V%. Chi. 
page 248,— Vide Smrt. Chan. Chap. IV, Cl. 36. 


194. If only one son is heir, he also must ini- vyavasts, 
tiate his uninitiated brother and sister out of tho 
patrimony inherited by him. 


The shrdddha, &c,, of the late proprietor and the inilia- Authority, 
tory (nuptial) ceremovy of the daughter should bo pro- 
vided out of tho inhoritanco where it has descended to a 
single heir.—-Coleb. Dig. (Cal, Ed.) Vol. I, p, 226. 


The text of Visunu:— The initiations of unmarried Authorily, 
daughters ave to be performed in proportion to his own 

Spaaltli* =e applicable either to a caso wheie no partition of 

heritage takes place fiom there being an only son, or to a 

case where brothers live in union—Smri. Chan. Chap. iv, 

Clause 36. 


The use of the word “daughters” in the forogoing toxt Authouly, 
is also intended to include the caso of the unmarried sons 
of the father. Ilence Vydss :—“ Brothers whoso investi- 
ture and ceremonies have not been performed, are to be 
initiated in due timo from the paternal wealth alone by 





ea 





Pyavasthé, 


Pyavasthds 


Authority, 
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brothers, whogo sacraments have alroady beon eomplotod, 

nmatried sisteis aio also to be initiated by their older 
brothers according to Jaw.”—Smri, Chan, Chap. iv, CL. 87. 
Tlowover,— 


195.- Brothors and sisters only aro ontitlod bo 
be initiated out of the undivided patvimony, and 
not othors. 


196. Ifthovo be no patrimony, tho initiated 
brothers must, evon out of their own funds, porform 
tho initialory ceremonies of their un-initiated bro- 
thers and sisters. 


NARADA :—If no wealth of the father exists, the iniliatory 
coremonics must, without fail, be performed by tho brothors 
already initiated, contributing funds out of their own 
portions,—Smrt. Chan. Chap. IV, Cl. 41. 


The ceremonies contemplated by this text commence 
with jdta-Larma* and end in upanayand (1).p-—Smrt, Chan 
Chap. iv, Cl, 42, 


Annotations, 


195, Sao Mit. on In. ch. 1, Seot iv, § 19. S00 Td, Ch, i, Seot v, 
§ 2, Soo Id, Oh. i Soo. vii, § 4. Whoro tho intiatory coromontos, 
terminating with marvinge, ave diroolod to be por formod for brothors, 
ut without any mention of nephews,—Colobiooke’s opinion, Stra LT, 
L. Vol. I], (nd Ed.) p. 287, 


(1) Tho sacramonts or initiatory coremonios that must bo por. 
formed by brothors ave as follow; ~1, Jétu-karma, 2, Vama-havand, 
8, Nshhramana, 4. Anna-présana, 6, Churd-harana, 6. Upanayana 
and 7. Vivdha, All of these coremomes, howover, concorn mon of 
twice born olasses ; thoy do nob concoin men of the fouth olass, 





* A ceomony ordained on the birth of a mala child, bofore the cutting of 
the navel sting, and wich consists in making tho oluld taste cluufled 
butter out of a golden spoon, 


‘F Investitwie of tho theo first classos with thoir characteristic anored 
threnda, 


oe e 
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The word “ceremonies” takes here the above limited sonse 
as the text says “must without fail be performed,” and as 
mariage, &e., are not ceremonies that must, without fail, be 
performed, the law permitting the life of celibacy to o 
perpetual student (noishthika Brahma-chdért).—Ibid. Cl, 42. 


In the case of daughters, however, the word “coremonies” 
used in the text (Cl. 41) denotes mariiage, there being no 
Upanayana for them. If there be no patiimony, the mar. 
lage must be performed by the contabution of funds of 
their brothe:’s own estate, mariiage with females taking 
the place of “Upanayana” with males, as such being in- 
dispensable.—Smri, Chan, Chap. I¥, Cl. 44, 


The authors consider the portion assigned as intended 
only for indispensable sacraments.—Coleb. Dig. Vol. IJ, 
pp. 95-100. And,— 


197. ‘Where a porson othor than a son inhorits 
the property of the late owner, he also hag to per- 
form ihe initiatory ceremonios of the un-initialed 
son and daughter of the deccased, just as he has 
to perform his (the deceasod’s) funeral obsequies.* 


The inference is the same when any other succeeds; ite 
the estate of tho deceased), See Coleb, Dig. Vol, ILI, 
(Lond, Eid.) p, 461. 


See the duties of a widow to her deceased husband, 
Ante, pp. 134—138. 


Annotations, 

that is the Shtdras. Marriage is the only sacramont for % man of 
the servile class, Thus Brahma Pwdéna: “A man of tho retvilo 
class universally obtains marriage as his only sacrament.” ‘Cho 
word “universally” denotos that mamiage alone is constantly re- 
quired. Tt should, howovor, be observed that to acquiro the yank of 
Sat (pure) Shédra, it is necoysury for tho offspring of a respectable 
Shida to perform tho tonsure and other coremonios.—Coleb, 
Dig, Vol, IL, pp. 95~104, 





* Soo ante pp. 231, 232, aud precedents, pp.311, 316, 611, 
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SECTION Hl. 


On Payment ov Deprs, 


YASINAVALKYA :—Lol sons divide equally tho assots and 
the dobts after tho domise of their parents.—Smnri. Chan, 
Chap. II, Sect. ir, Cl. (8 ;—Alit, Sans, p. 178, 


Tho debts roferred to in this passage are debts contracted 
hy the father; for as respects dobts not contracted by the 
father, the rule is that they should be discharged at tho 
very time of partition.-Jbid. Accordingly, — ‘ 


KAryAyana:—A debt contracted by a brother, a paternal 
uncle, or a mother for the support of the family, must be 
fully discharged by tho co-heirs whecn partition is made 
Smri. Chan. Chap. 11, Sect, ii, Cl 19. . 


But NArapa says that the debts contracted by tho father 
should also be paid at the timo of tho partition. His pas- 
sage ist— ‘ 


“What remains of the paternal ostate afler paying off 
the debts of the futher, shall be divided among the brothers. 
Otherwise, the father continues a debtor,” 


Sanaraa-KArRA, too :—Partition subsequent “to the 
demise of tho fathor is to be made after tho performance of 
ekoddishtwj—Tbid., Cl. 22, 


From all the above toxts, itis to bo undorstood that if 
the paternal wealth be such as to leave a surplus after do- 
fraying the oxpenses of nava shdradha ond discharging 
the debts contracted by the father, &e., the course prescribed 
by NAnaDa (as above) is to be observed. If not, the direo- 
tion contained in the text of YAmAvaixyA (above cited), is 
to be followed. So,— 





BN 2 


* Ap to debts incewned by a managot and the distinction when ono of the 


\membors is a minor. Sco Moo I A, p 893, and 4M. C Rip. 80s, 


JS t Smrt, Chan, Chap, 11, Sect. 11, Cl, 20, 


ane 


4 Seo Ante pago 231. : 
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According to the Smritt Chandriké,— 


198. If the patrimony bo such as to lcavoa 
surplus afier defraying ihe oxpenses of nave 
shrdddha* and discharging the debts of the father 
or the like, the sons in pursuanée of tho abovo text 
of NArapa should divide it among themselves, 
otherwise, thoy should divide among them both the 
debts and asscts as directed by YAunavankya. But 
if theve be a debt contracted for the family by any 
other member of it than the father, il must be dis- 
charged by them at tho time of partition, as 
ordained by KAryAyana. 


But the general Vyavasthd is, that— 


199. The heir of a deceased person recciving 
his herilago must pay his debis.t 


YAINAVALKYA :—JTe who has ieceived the estate, must 


Pyervasthe, 


Pyavastha, 


Authotity, 


ay the debts of it; and in like manner, he who takes 


the wife (of the deceased); or the son, whose (father’s) 
assets are not held by another (ananydshrita) : but of one 
having no son, tho other heirs (rékthinah) must pay debts.— 
Mit. (Sans.) p. 75.—Vyav, Mayu. Chap. V, Sect. iv, § 16, 
—— 
Annotations. 

198. The course for the payment of debts, on partition, may be 
oither by disposi ng ofa sufficient part of the property for the purpose, 
and thus paying them offat once ; or, by apportioning thom among 
the parceners, according to thoi respective shares ;—nn arrange- 
ment, which, to be binding upon creditors, world requite thoir 
assent,—Stra. IT. L, Vol. J, (ud Bd) pp 168, 169, 

199. The most general position respecting it is, that debts follow 
tho assets into whosesoover hands they come Tho obligation to 
pay attaching, not upon the death only of tho ancestor, but on his 
becoming an anchoret, or having been so long absent from home, 
ay to lot in a prosumption of death,—Stra, IJ, L, Vol. I (2nd Jd.) 


page 166, 





* Sve ante p 231, t Vide Piecedents pp, 611~625 
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Vyavasthé. 
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YVASNAVALe¥A :-—Daughlers share the residue of thelr 
mother’s proporty, after payment of her dobts——Jdit, Ln, 
Chap. I, Sect. iii, § 8. 

Visiinv :-—Ufo who takes tho assols of a man leaving no 
male issue, must pay the sum duo (by him)—Coleb, Dig, 
Vol. I, p. 829. 


NAnapa:—A childless widow must pay tho debt of hor 
sister enjoining paymont, or whoover recoives tho assets loft 
by that sister, must pay her debls,—Lbid,, p. 828, 


200. Jiven if no inhorilanco bo received, still 
sons aro to pay their father’s debts or divide the 
same among thoin in duo proportions, and the grand- 
son also is to pay such debits but without interest, 
but tho great-grandson, like the widow and other 
relatives, is not to pay them without inheriting tho 
debtor's property. * 





Annotations, 


200. The great-grandson of the origtnal dobtor shall not be com. 
pelled to pay his dobta, unless ho take the assets, In what circus. 
tances is ho considered as holding tho assots ? Ia it only when he 
boocomes tho (dmmedéate) hoir of his ancestor, who has survivod his 
own son and grandson ? Or (is he) likewise (considered as sugh) 
when tho son sucovadod to tho estato on tho doth of the propriator, 
and after him tho grandaon; and on lus domiso tho gretl-giandson 7 
Tho answor is, when tho estate of the ancestor passes suctessively to 
his son, grandson and groat-grandson, this lagb is nob tho (iminediato) 
heir of his grandfuthoy, but of his own fathor, Consequently ho, who 
aucucods to the ostate of another in right of his relation to litin, is 
considerod as holding assots of that person.—Colob, Dig, Vol. ILI, 
pp. 87, 88, * 

Thus the great-giandson should pay hia groat-grandfathor's dobts, 
whish have remained widischarged, as auch debts were to he paid by 
lis fathor as well as grandfathor, 

200. Bub, to the Southward, the doctrine of tho Ahidlahard, 
supported by the Afddhanya and Chead ida, is sud to rondor the 


“# Vide Vrevedont, p. 624, 
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The meaning is that if the gréat-grangson and the rest 
take the inheritance, then they must pay the debts (of the 
angestor), and not otherwise; but it has beon declared 
that the son and grandson are to be made to pay the dobis 
even. if they did not receive the inheritance. ‘Thus NAra- 
pa:— An undisputed debt of the grandfather, which has 
been successively due by him and his sons; but has remained 
undischarged by them, shall be paid by the grandsons; but 
it is not recoverable from a person, who is fourth {in descent 


from the debtor.)”—A/it, Sans. p. 78 —Vide Coleb. Dig. 


Vol, I, p. 309, 


It (the debt) is not to be paid by the great-grandson, 
the wife or the others, if they have not taken the estate.— 
Vyav. Mayu, Chap, V, Sect. iv, § 17. 


KAtydyana :—lIf any debts exist against the father, * his 
son shall not take possession of his effects. They must be 
given to his cieditors, and if he die (without) wealth (a), 
still his sou must pay his debts—Vyav, Mayu. Chap. V, 
Sect, iv, § 14, 


fa) “ Wealth” must be connected with ‘without ’—Ibid. 


NArapa :— A father being dead, his sons, whether afler 
partition or before it, shall discharge his debt in proportion 
to their shares, or that son alone, who has taken the burthen 
upon himself.” Here although 16 is said without distinction 
that sons and giandsons should pay debts, yet this ought 
to be understood to be the difference that the son should 
pay them with interest me as his father would have paid, 

tt the grandson should pay them only equal to the princi- 
pal.and not interest (thercon).—J/it, Sens, p. 75. 


‘ Vatmaspart:—Sons must pay the debt of their father, 
wheu proved, as-if it were their own (that is with interest) ; 


Annotations, 
payment of the father’s debls with intevest, and the grandfather's 
without interest, independent of assets, a legal, as well as sacrod 
obligation —Stia 1, L. Vol. 1, p. 167, 
St 


Authority. 


Authority. 


Authority, 
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the son’s son must pay the debt of his grandfather 
(but) equal ea thé principal) ; and his son (that is the great- 
giandson,) shall not be compelled to discharge it [unless he 
De heir, and have assets (b).”"—Vyav. Mayu. Chap, V, 
Sect, iv, § 12, Mét, Sans, p. 76. Z 


(db). “ Bqual’—that isas much as was borrewed and 
not interest. Tis son that is tho groal-grandson who 
has not received inhoritance should not pay.—‘Lherso three 
(namely) the debtor, his son, and grandson aro shown, to 
te the payers of debts—and in the caso of (all of) thom 
happening to be in existence, the grade is also shown,—-Mit. 
Sana, p. 75. 


Vrinaspati :—The father’s debt must be first paid, and 
next the debt contracted by the man himself; but the debt 
of the paternal grandfather must even be paid before cither 
of those.*—Vyau, Mayu. Chap. V. Sect, iv. § 14, 


KArykyana:—After the death of his father, debts 
(of his grandfather) must be carofully discharged by tho 
grandson; but a debt contracted by an ancestor is not 
recoverable fiom the fouth in descont.—Coleb, Dig. Vol. I, 


* page 809, 


Authority, 
Ww 


KAtydyana:—The rule shall be tho same in rogard to 
the debts of the grandfathe:, which havo not been: discharg- 
ed by (other) grandsons, nor by his own sons, but a debt of 
the grandfather shall not be paid by his grandsons with* 
interest,—Coleb, Dig. Vol. I, (Cal. Wu.) page 308. 


In fact, debts of the paternal grandfather becomo debts 
of the father: they are chargeable on him in the first place, 
next on his son, as has been already noticed : but the groat 
graudson of the original debtor shall not be compelled to 
pay the debts unless he take the assets,—Coleb, Dig, 
Vol, III., (Lond. Ed,) page 87. 


But even if the son did not iuhevit his father’s property, 
still it is his sacred obligation and moval duty to pay his 
debts’; for, (says)— 





* Vede Colob, Dig. Vol. I, pago 273, 
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NARADA :—" Fathers desire male offspring for their own 
sake, (reflecting) this son will redeem me from every debt 
whatsoever due to superior and inferior beings, therefore, a 
son begotien by him, should relinquish his own property 
and assiduously redeem his father from debt, lest he should 
fall into a, region of torment, Ifa devout man, or one who 
maintained sacrificial fire, die a debtor, all the merit of his 
devout austerities, or of his perpetual fire, shall belong 
to the creditors,”* 


VRIHASPATL :—He who having received a suri lent or the 
like does not repay it to the owner, will be born here in his 
ereditor’s house, a slave, a sorvant,a woman, or a quad- 
ruped, 7* . 


201, Whatever the father had promised to give, what- 
ever he had mortgaged, or whatever price he did not pay 
after purchasing (a thing), all these should be discharged 
by the son, 


HArita :—A. promise made in words but not performed 
in deed, is a debt (of conscience) both in this woild and in 
the next. He who gives not what he has promised, and he 
who takes what he has given, sinks to vaious regions of 
torment, and springs again to birth from thé womb of some 
brute animal.—Ooleb, Dig. Vol. IIE, Chap. VIII. 


KAryAvana:—What a man has promised in health or 
in sickness, for a religious purpose, must’ be given; and if ho 
dio without giving it, his son shall doubtless be compelled 
to give it,—Zbid., p. 807. 





Annotations. 

201. Connected with the above duty, is the discharge of obliga- 
tions, resting on the intention of the deceased, sufliciontly manifested; 
since, though nothing occurs in the ind@ law oxpresaly in favor of 
the testamentary power, as exorcised undor other codes, it provides 
distinctly for the performance of promises by tho ancestor his 
life-time, to take offect after his death,—Stra. H. L. Vol. I, (Qud Ed) 
page 169, 





* Vide Colob Dig Yol I, p 299 ct erq. 
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' verbally promised, as well ws what has been enyaged for to 


| f Authority, KAvydvana -—That must be paid, which may have been 
' 
; another,—Vyau. Alay Chap, V, Seet, iv, § 20, 


Adthority, KArydyana :—The jadge shall compel a sou to pay the, 
p debt of his father, provided he be involved in no distress, 
1 be capablo of property, and hablo to bear tho burthen; 
but in no other case shalt he compel tho son to pay his 
father’s debts —Vyav, Muyu. Chap. V, Sees. iv, § 19, 


But,— - , 


Pyavastha, 902, Although a son and grandson are to pay 
the debts incurred by their father and grandfather, 
yot they should not pay such of thoir debts as were. 
contracted for immoral uses, or a fine or tolls, or 


‘ stums for which they were suretics.* 
Authonity, Vrinaspati :—The sons are not compellable to pay sums 
: due by their futher for spuituous hquors, for losses ab play, 
: for promises mado without any consideration, or under the 


influence of lust or wrath, ot stms for which he was a surely, 
ora fine, or a toll, or the balance of either.—Coleb,” Dig. 
Vol. I, page 312. 


Authority, YAonavatkya'—A son uced not pay in this world 
money, due by his father for spinituons liquors, for lustful 
pleasures, for losses at play ; nor what remains unpaid of a 
fine or tolly nor auy thing idly promised,—Jéid p, 818, 


eT 


or for loss at play, the balance of a fine or toll, and what 
is uselessly given,—that is what is promised to awindlers, 
flatterers, wrestlers and the like—such debts contracted by a 
- father should not be paid by his son and the rest,—to 
{ liquor sellers and the like. Hete the expression “ ba- e 
‘ lance of a fine or toll” being used, it must not be understood 


{ 
Authaity, The debt which is incurred by diinking spirituous liquors; 
' that the whote thereof is payable,— Witddshard, Suns, p. 71, 


Authoity, = Usmand.—A fino, or tho balance of a fine, as also a 
hiibe or toll (skalca), 01 the balance of 11, ae not to be paid 





* Fide Provedunts pp 63-73, 178 
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by the son, neither shall he discharge debts impropor (not 
sanctioned by law or oifftom).— Vyav. Mayu. Chap. V, Sect. 
iv, §15.—Mtt. Sans. p, 71. 


Goranta:—Spirituous liquors, tolls’ or bribos, and fines 
do not become burthens upon sons: by this it is declared 
that they are not to be paid.—d/it. Sans, p, 72. 


KAryAvana :—Burigu ordains, that a debt devolving 
from the grandfather, which was proved, and acknowledged 
by the father, must be discharged by grandsons, if it were 
not contracted for immoral uses, nor already paid by the sons, 
Adebg of the paternal grandfather, which is proved, or 
which ig partly liquidated, must be discharged (by the 
grandson ;) but never shall a debt, contracted for immoral 
uses, or which was contested by his father, (be paid by the 
grandson),—Coleb, Dig, Vol. 1, pp. 807, 808. 


Although according to the foregoing texts of our holy 
Legislators, a son and son’s son even without receiving in- 
heritance, should pay such debts of their father and grand- 
fathor as were not contracted for immoial uses and for 
pe as aforesaid, yet it has been decided and determined 

y the British Dispenseis of justice, that— : 


103. Tho debts of a deceased person follow his 
agsets,—his heir is to pay his debis in proportion 
to the property inherited by him; and in the caso 
of his not getting or taking the deccased’s heritage, 
he is not legally bound to pay his debts nor he can 
bo compelled to pay the same.* 


Annotations 


103, It has, however, beon held in Madras that a son is liable 
for his fathor’s debts only to tho extent of tho proporty inherited 
by him from tha latter. 8. A. No, 12 of 1861, Mad. S. D. 1851, p. 13, 
And it would seem that tho precept in the toxt 1, hke so many 
othas, merely moial and chrectory, and not imporative. Colobrooka 
cited in 2. Stra H. L. p 75.—Note by Stokes, seo his edition of the 
Vyavahdra Maytthha, p. 123, 


* Vide Precedents, pp 614-625, 
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The doctrine of the Shéstra is, povover, differont from 
the above: so NinsA-KantuA:— "But receipt of ever so 
small a portion of the estate, imposes tho liability of liquidat- 
ing the dobts, to whatever amount (thoy may be),” 
(1I)—Vyav. Mayt, Chap, V, Sect, iv, §17. 


904. A. minor son, although he inhorited pro- 
perty from his lato father, is not at dhat age bound 
by tho Sidstra to pay tho debt of his fathoy, but 
upon coming of age.* (See minority.) 


Sons while minois are not also under the religiows obli- 
gation to pay their ancestois’ debts, but it has been on- 
joined that they shall pay the same at their full age. 
Thus— 


KAtyAyana:—On the death of a father his debt shall 
in no case be paid by his sons incapable from nonago of 
conducting their affaiis; but at their full age thoy shall 
pay it in proportion to their shares,t 


“The father, or (1f the family be undivided) the uncle or 
the élder brother having travelled to a foreign country, tho 


Annotations, 

108. Much as is said overywhoro of tho roligious tie the son is 
under, to pay the debts of his ancestor, it acoms sottled in Bengal, 
that it has no legal force indepondont of assols. But Lo tho South- 
ward, the dootrino of the Afiéakshard, supported by tho Madhavye. 
and Chandrika, is said to render the paymont of tho fathor’s dobts 
with interest, and tho grandfather's without interest, indepondont of 
asseta, a legal, as well as a sacred, obligation.—Stra. H. L, Vol. II, 
(2nd Ed.) p. 167. 

(1) Golebiooke in his Treatise “On Obligations and Contracts” 
(chap. if, para. 5t) has laid it down that—‘hoiis sucoced to tho obli- 
gations of ancestors without any reforonco to the adequacy of the 
propeity, and the rights of inhoritance must be relinquished, whoo 
its obligations me repudistod. 3 





* Pede Piecedonts, page 625. 
! See Coleb Dig. Vol. I, p. 298, 
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son shall not be foreed to discharge* the debt until twenty 
yeais have elapsed.” ‘Upon (the ancestor's) death also, a 
minor will not pay (his debt), but when he attains majority, 
he must pay it—Mai, Sans. p. 74, $ 


Although after the death of the father, even (his) infant 
(son) becomes independent, yet he is not bound to pay 
debts. So it is said :—“ He who is under age, is not bound 
to pay debts even though he be independent,’—Alit, Sans, 


page 74. 


It has, however, been determined by the British Dispen- 
sers of justice, that— 


205. Debts follow the assets. Although the 
heir be a minor, yet the creditor of his ancestor can 
realize the amount due to him, from the property 
inherited by the minor.* 


206. Ifa person after dividing his estate and 
debts amongst his sons, be separate from them 
taking his portion, and beget another son, then the 
son hegotten after partition shall inherit the father’s 
property, both reserved and subsequently acquired, 
and pay his (portion of the) debts.t 

Vrimaspatt :—All the wealth which is acquired by the 
father himself who has made a partition with his sons, goes 
to the son begotten by him after the partition. Those 
born before it ae declared to have no right as in the wealth, 
so in the debts likewise, and also in gifts, pledges and pur- 
chases, 


The meaning is that—as the son begotten after partition 
is to regeive the property of his father acquired after pati- 
tion, so also is he to liquidate his father’s debt contracted 
after partition. In like manner, whatever the father had 





* Vide Precedents, pp. 614, 618, 619; 625 
‘t Bee Pmtition for the Son begotten after partition, 


Authouity, 


Vyavaathé, 


Vyavasihd, 


Authority, 


efit ot 


say, 


pore’ 
< 


Vyavasthé, 


Vyavasthd. 


Authority, 


Authority, 
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promised to give, whatever he reecived in doposit, whatever 
he mortgaged, or whatovor prico he did not pay after purchas- 
ing (a thing,) all these should be performed by him alone, 


207, If a person after contracting a debl remain abroad 
for twonty yeas (0), his debt shall, after that poriod, be 
paid by his son, grandson, or tho parson who took his pro- 
perty. 

(¢) This must bo understood when tho return of the abaont 
(parent) may be oxpected. But, if the roturn of the absent 
parent is impracticable, the son shall pay the debt of his 
father though living, as if he wore dead.—Coleb, Dig. Vol. I, 
pnge 285. 


208, If a person be incapacitated by old age, by long or 
incurable disease, by being wholly involved in distros, Ge., 
or for any other reason, his son or another who manages 
his propeity, must pay his debts. 


Debts must be paid by the sons, or other relatives, when 
they have reached thei: twenticth year, for, says*— 


NAraDa:—The father, or (if the family be undivided) 
the uncle or the elder brother, having tiavellod to a forcign 


+ country, the son shall not be forced to discharge the debt 


until twenty years have elapsed.*— 


Visunu:—If he, who contracted the debt, should dio or 
become a religious auchorot or remain abroad for twonty 





Annotations, 


208, It ia not expressly anid that the debt shall be paid by the 
son, iu the life-time of his father, who is insolvent. 14 is declared, 
however, that he shall pay the debt of the father who is oppressed 
by calamity, such as incnrable disease, &c, aud that, even though 
no patrimony have como into his hands. But, aceording to tho 
remail of Sir Wilham Jones, tho obligation is moral und religious, 
not civil, See note on Jagan-nétha, Dig, b, i, clxvii—Stra. I E. 
Val. II, pp. 277, 278. . 





* Pyav, Mayt, Chap, V, Sect, iv, § 43, 


Ye 
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years (b), tliat debt shall be discharged by his sons or* 


.grandsons, but not by remoter descendants against their 


will—Vyav, Mayt. Chap. V, Sect. iv, § 18. 


YAINAVALKYA !—The fathor having gone toa foreign 
cointry, ox deceased (naturally or civilly,) or wholly immer- 
sed in vices (or difficulty,) the sons or their sons must pay 
the debt, but, if disputed, it must be proved by witnesses.— 
Vyau, Mayt. Chap. V, Sect, iv, § 12. 


KAtyAvANA:—If the father be at home, but afflicted with 
a chronic disoider (though not without hope of recovery), or 
absent, his debt shall be paid by his sons, after a lapse of 
twenty years (0), —Vyav. Mayr, Chap. V, Sect, iv, § 13. 


(6) This must be understood whon tho curo of tho dis- 
eased is possible, or whon tho return of the absent (parent) 
may be expected, But when tho distompor is deemed incurable 
or tho return of tho absent paront is impracticable, the son shall 
pay tho debt of his father, though living, as if he wore dead, 


Authority, 


Authority, 


Tyo oreditor neod not wait twonty years.--Ltatndkara.” Vide . 


Coleb, Dig. Vol. I, (Cal Ed) p, 285, 


: ¥ 

KAtyAvava:~—The debts of men long absent in a foreign 

country, of idiots, madmen, and the like, who have no male 

Kindred, and of religious anchorets, must be paid even 

during their lives, by such as have the care of the (debtors’ } 
wives and goods, —Zbid. p. 338, 


Authority, , 


KAryvdyana:—A. eroditor may enforce payment of such Authority. 


debts from the sons of his debtors, who, though alive, aro 
incurably diseased, mad, or extremely aged (c), or have been 


‘ very long absent in a forcign country, (provided the sons 


have assets of the debtors).—Zbzd, p, 286. 


(c) “Extromely aged”—that is incapacitated by old ago for 
the (managomont of) aflairs —Zbid, 


VRUtASPATU:-—A debt of the father being proved, it muct 
be discharged by his sons, oven in his life-time, if he were 
blind (or deaf) from his birth, or bo degiaded, msane, or 
afflicted with phthisis or leprosy, or any hopeless disorder,— 
Ibid. p, 285, 


32 


Authority. 


we RR 
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Authoitys — ITArtta:—Whilo the father lives, sons ara fot indopon- 
dent in regard to the receipt and exptnditure of woalth, 
and amercement (dishepa). But if ho be decayed, remote- 
ly absout, or afflicted with discaso, let tho cldost son 
manage tho affairs as ho pleases,—Smrd, Chan, Chap, I, 


Cl. a, 80, . 


Authority, — GmankrfA and Lusurra :—Tf tho father be incapable, Tot 
the cldest son manage the affairs of the family, ov, with his 
consent, a younger brother conversant with business.—Smm7t, 
Chan, Chap. I, Cl. 28. 


Pyavesthé, 209. The debt contracted for the family by 
any person connocted with the fxmily, even bya 
pupil, a dependant or the like, if not repaid by the 
Karid® of the family, must be liquidated by his 
‘surviving son, grandson, or the person inheriting 
his property—tho same in fact being a debt of the 
Karta limself.+ 


Authority, — -Visrinu:—A [debt (d)] of which payment was] previously 
promised, or (which was) contracted by any person for tho 
sake of the family, must be paid by the house-keopor. 
Coleb. Dig. Vol. I, p, 802. - 


@ A “debt” must be hore supplhed.—Zbid, 


Authority,  YAgNavauKya :—If ono of (two or more) nndivided kins- 
men contract a debt for the sako of the family (hutembarthé), 
and either dio or he very Tong absent abroad, the othor par~ 
ceners ot joint tenants shall pay it.—J/it. Sans. p.'70, Vide 

: Coleb. Dig. Vol. I, p, 290. 


Authority, The debt which was eédntracted by several undivided 
members, or any member, of a family, for the sake of such 
family (kutumbdrthé), should be paid by the head -of the 
family, but upon his death or being absent abroad, the same 
should be liquidated by all those who inherited his pro- 
perty.—Ait. Sans, p. 70, 





* The doer of a thing, agent, master, chief, head, governor, 
+ Vide Procodonts, pp. 614, 620, 621, 
* 
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Remark.—The term ‘Xutumbdrthé' which is composed of 
* Kutumba’ (family) and arthe (for ov for the sake'of,) is used in 
many texts on the above subject. Mr. Colebrooke in his Digest 
has rendered the term sometimes by ‘for the support of tho 
family’ sometimes by ‘for the use of the family,’ some- 
times by ‘for the behoof of the family’ and sometimes by* 
‘for the bonefit of the family’ and in so doing ho seems to have 
followed Jagan-ndtha whose compilation is the original of his 
Digest. Sir William Jones, in one text of Manu, translates it by 
‘for the uso of the family’ and in another by ‘ for the’behoof of 
the family’ without following the commentator Kullitha Bhatta, 
who in one text has interpreted it ‘ Kudumba-sambardhandrthan’ 
(for the support of the family,) and in another by ‘ Kutumba- 
bytya-nimitiam (for the eapenses of the family.) With duo 
deference to the two great translators, I have deemed it best to 
render the term ‘ Kutumbd thé’ all along by ‘ for tho sake of the 
family,’ a signification consistent with the componont parts of the 
original, aud most accurate of all, and which has beon afterwards 
adopted by Mr, Colobrooko himself im his translation of the 
Mitdishard.—V. D. yp. 357, 


KAtydyana :~A debt contracted by a brother, a paternal 
uncle, or a mother for the sake of the family, must be fully 
discharged by the co-heirs when partition is made.—Smri, 
Chan, Chap, IT, Seet, ii, Cl. 19. 


Varitaspati:;—A house-keoper shall discharge a debb 
contracted by his uncle, brother, sou, wife, servant, pupil, 
“or dependants, for the support of the family (during his ab- 
sence),*—Coleb, Dig, (Cal. Ed.) Vol, I, p. 801, * 


It is hove impliod that, a debf, contracted coven by others for 
tha support of the fumily, must bo discharged by tho house- 
keeper.—Hatndkara, Vide Coleb. Dig. Vol. I, (Cal, Ed, ) 
prgo 301, 


: 








* Tho principle of the law may be hero stated ; should a son compotent to 
afluirg be at land, a dobt, contracted by divided brethron or tho like unautho- 
risoct by hm, is not yahd . but, in the exso of parceners, jf any one of five 
brothas forbids the contracting of the debt, and is able to support tho 
family by other means, tho debt contiacted by another bother, 1s Quo by the 
borrower alone, and shall not be paid by him who opposed the debt. Yet, 
if the money (£0) borrowed be used by him who opposed the debt, or by his 
dependant, boing unablo to supply sufficient funda for tho support of the 

« wWholo family, ov of bia immediate dependants, it must be disvha ged by 
him,—Cyleb, Dig. Vol I, p, 301, 


Authority, 


Authoity. 
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Authoity,  NARADA:—Whatover debt has been contracted for tho 
use of the family, by a pupil, an xpprentice, a slave, a 
wifé, or an agent, must be paid by the head of the family, 
Coleb, Dig. (Cal, Md.) Vol. 1, p. 802, 


Authoity, _KAryAyan a :—Burrieu ordained that a man shall pay 
a debt contracted for the sake of the family, m his remoto 
absence, even without his assent, hy his slave, his wife, 
his mother, his pupil, or his son,—Coleb. Dig. (Cal, ld.) 
Vol, I, p. 17.—Seo Vyau. May. Chap. V, Sect, iv, § 20, 


’ Authority, NARADA:—A. debt contracted before partition by an 
uncle, or brother, or a mother for the support of the family, 





i} 

\ 

" 

rh all the peisons or joint tenants shall discharge,—Coleb, Dig, 

ae (Cal. Bd.) Vol. I, p, 292. 
H It Authoity, Manu:—If the debtor be dead (¢), and if the money 
1 i bonowed was expended for the use of the fainily, it must, 
\ i be paid by that family, divided ot undivided, out of their 
" : own estate. —Lbid, p, 297. 


(e) The word “dead” is illustrative (of civil death and the 
‘ lke).-—Llad, p, 297, 


Authoity, = Manu :~—Should oven a slave make a contract (f) (iu the 
namo of his absent mastor,) for the sake of the family, 
that master, wliether in his own country or abroad shall, 
not rescind it—Zbid, p, 802. 


ope 


(f) “A-contract’—that is dpbt, 


Yyavahé. 210. NAnava:—aA. father must oqually pay tho 
debt of his son, contracted by his own appointment, 
or for the support of his family, or in a time of 
distress.—Coleb. Dig. Vol. [, (Cal. Hd.) p. 805. 


Fywesthe, 211. NA&rava:—A debt contracted by the wife, 
shall by no means bind the busband, unless it 
were (for necessarics) at a time of distress : a man 
is indisponsably bound to support his family.—- 
(bid. p. 321, i 


: —— 
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212. If a debt be contracted by a widow or the 
like for the liquidation of the debts of the late 
owner, or for the performance of an act or acts in~ 
dispensably necessary, such debt must be discharged 
by the reversionary heirs of the late owner.* 








213. The debt contracted by any of the co- 
heirs or co-parceners of a joint family—such as a 
father, son, brother, brother’s son or the like,—for 
the support of the family, or for relieving it from 
distress, or for the performance of the act or acts 
indispensably necessary, must be repaid by all tho 
gtrviving co-heirs or co-parceners of the family.t 


NAnapa,—Any one surviving parcener may be compel- 
led to pay another's share of aw debt contracted by joint 
tenants; but if they be dead, the son of one isnot Hable 
to pay the debt of another—Coleb, Dig, Vol. J, p. 296.. 


NArRAps’:—A debt contracted before partition by an uncle 
or & bother, or a mother, for the sake of the family, ‘all the 
parceners or joint tenants shall discharge.—Jbid, p. 292, 


YAsnavannya :—If one of two or more parceners ov un- 
divided kinsmen contract a debt for the sake of his family, 


Annotations, 

212, Where the consideration of a debt mary have been such, as in 
its nature to charge the common fund, as for the nuptials of any of 
the family, the exponse attending them must lave been reasonable, 
according to the usage and meang of the family ; boyond which, if 
carricd to excess, he, who so imprudently contracted it, will be alone 


Hinble, unioss it haye been adopted by the rost. Contracted fairly, for * 


tho use of tho family, by whatsoever momber of it, it binds tho 
whole Stra. UU, L. Vol. I, p. 167, 





* Vide Precetonts, pp. 408, 409. 
+ Pade Precedents, pp. 62—80, 119, 


Vyavasthd. 


Pyavasthé, 


Authority, 


Authority. 


Authority, 
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and cither die or he very long absent abroad, the othor 
parceneis or joint tenants shall pay ik—Zbid., p, 290, 


Bomuay Act No, VII or 1866, 


[.—No son or grandson of a deceased Hindé shall, moro- 
ly by xeason of his being such son or grandson, be Hable to 
be sued for any of the debts of such deceased Linda, 


IL.—No gon, grandson, or heir of a deceased Hindd, who 
has, by himself or hia agent, received or taken possession of 
any property belonging to the deceased, shall be liable 
personally for avy of the debts of the deceased, merely by 
reagon of his having so received or taken possession of any 
such property: but the liability of such son, grandson, or 
heir in respect of such debts, shall be as the representative 
of such deceased Hind, aud shall be limited to paying the 
same out of, and to the extent of, the property of the de- 
ceased which such sou, grandson, or heir or any other 
person by his order or to his uso has received, or taken pos- 
session of, as aforesaid, and which remains unapplied : 
Provided that if any part of such proporty so fecoived or 
takon possession of as aforesaid shall not havo been duly 
seed by such son, giandson, or heir, he shall bo liable 
personally for such debts to the oxtonl of tho property not 
duly applied by him, 


IV.—No person who has married a Tlindti widow shall, 
merely by reason of such marriage, be linblo for any of the 
debts of any prior deceased husband of such widow, 

‘V.—Where a debt is contracted after this Act shall come 
into operation hy one or more members of an, undivided 
Hindt family under such circumstances as that the same 
forms the debt of the undivided family, no member of 
such undivided family who is unborn or under the age of 
twenty-one years at the time of the contracting of such 
debts shall be liable personally to pay the same, bub such 
member shall only be liable to pay the same out of and to 
the oxtent of the proporly of tho undivided Lind *funily, 
and of the soparate property, if any, bolonging to any do- 
ceased members of the undiyided family who were aboyo 


ee ST TP PEPE TOES 
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the age of twenty-one years at the time of contracting 


the same, received, o1 taken possession of, by such member, 
or any other person by his order or to his use, and remaining 
unapplied, unless any part of such pioperty so received or 
taken possession’ of, as aforesaid shall not have been duly 
applied by such member, in which case he shall be further 
liable personally for such debt to the extent of the property 
not duly applied by him. . 


VI.—Except as provided in Section V of this Act, ° 
nothing in this Act contained shall be construed as limiting 
or affecting the liability of any person as surviving member 
or ono of tho surviving members of an undivided Ilindé 
family for any debt contracted under such circumstances as 
that the surviving member or surviving membeis of such 
undivided family is or ate by the law now, in foiee liable to 
pay the same. 


SECTION {II. 
“ON MAINTENANCE, 


According to the rules of the Jaw of inheritance the 
nearest relatives of a deceased person inherit his estate, 
and according to the immemorial and prevalent custom, 
only ono of the nearest relatives of the deceasod takes - his 
whole estate to the oxclusion of the rest,* yet so anxiously 
careful has the law been that there shall exist no ultimate 
distress in the helpless members of his family, while means 
exist to prevent it, that is, it declares such persons to be 


entitled to maintenance out of his estate, since it was tha 


bounden duty of the late proprictor to maintain thom, 


* Thus Manu :—‘ He who bestows gifts on strangers (with a 


view to wordly fame, while he suffers his family to’ live 
in distress, though he has power to support them, touches 
his lips with honey, but swallows poison : such virtue is coun-, 
terfeit,”~-“ Even what he does for the sake of the spiritual 
body, to the injury of thoso whom he is bound to maintain 
shall bring him ultimate misery both in this life and in the 
next,” So also Vutraspati; “A man may give what 





* See ante, page 22%, 
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bor 


remains after food and raimont of his family, the giver of 
worg (who leaves his family naked and unfed) may taste 
honoy, but shall afterwards find it poison.’* Thus every 
porson whilo living is bound to support his family, and he 
having bean go, the successor to his estate is also bound to 
support them ; imasmuch as the hoir who takes tho deceased's 
ostate does not take it solely for himsolf, bub also for the per- 


‘formance of acts beneficial de him in the after-life, Now a 


Vyavastha, 


very great benefit is done to the soul of the deceased by sup- 
porting his family, as he is doomed to hell if they suffer for 
want of the necessarics of lifo; so says MANU :—*" ‘Tho sup- 
port of persons who should be maintained, is the approved 
means of attaining heaven, But hell is the man’s portion 
if they suffer, ‘Ihorefore, (let the master of a family) care- 


fully maintain them,’ 


Consequentl yi . 


214. The mombors of the deccased’s family 
who wero or were to be supported by him are also 
to be supported by the person inhoriting his estato, 








* Manu, Chap. XT, #3, 9, 10. 
+ Fide Coleb. Dig. Vol. If, p. 181. 


$ Maintenance by a man of his depond ints is, with the Tlindoos, a primary 
duty. They hold, that ho must he just, before he is generous, his chatity 
beginning ab home; and that even saerifive 16 mockery, 1f to tho injmy of 
thosa whom he is bound to maintam, Nor of his duty in this roapect aro 
his children the only objects, co oxtonsive as it ia with hia family, whatever 
be its composition, as consisting of other relations aim connesions, ineluding 
{it may Wa) illegitimate offapring, It oxtotida to the outerato, if not to tho 
adulteious wife; not to mention auch as ave excluded from tha mbovitance, 
whether through theiy fault, ov their misfortune; all being ontitled to bo 
maintamed with food and inimont at least, under the. severest sanctions. * 
A benevolent injuction | existing at no time ever to the samo extond undor , 
out own Jaw; which professes little of the kind, since tho tima that it hag 
been competent with us fora man to dispose by will of the wholo of hia 
property, real and petsonal, without regard to the natal eluima of wife and 
issue, to sy nothing of moro distant ties; a latitude, not approved by 
* (Blickstone) the author of the commentastes 5 who, in nolicing the power ef 
the parent so to disinhout his childien, thought it had not beon anias, if ho 
had been hound to lowe them at least t necessary sibatsteneo or, ay tho 
sania rentiment has been expressed, tn then peculiar manner, by the hyghest 
Linda authorities, Who leaves his family naked and unted, may taste honey: 
at first, but shall aftorw nds find it poison" ‘Tho obhyition extends, under 
patioutar chewmstances, to responsilility for cach other's debts, ina degiee 
unknown to ow Jay, as will be subsequently seen —Stin IE 1. Vol. J, 
€2nd EA) pp 07, 68 


— 
. 


bh 
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Because their maintenance is an indispensable obligation, - Authonty. 
Vundvesuara, Ait. Suns., p, 259. 
Because maintenance of the family is an indispensable Authority. 
obligation.—Merra Misra, Vér, Mit. Sans, p, 181, " 
{ NAnapa A man is indispensably bound to support his Authority. 
.. family.—Coleb, Dig, Vo}, I, p. 801. 


, ‘The declarations, as above, of Manu, NArAvDA, VIJNANESH- 
WARA and other anthoritics have, however, been considered 
to be applicable not to the family in general, but to thoze 
members thereof whom the late owner was bound to asup- 
port even by the commission of improper acts, Almost 
all of such members have been specified in the following 
text of Manu:— 


Manu declared that a mother and father, in their old Authaity. 
age, a virtuous wife, and infant son must be maintained 
even by the commission of a hundred oftences,”’* 


Therefore, — 


215. The person inheriting the property of a Vyavauiid 
decoased owner is legally bound to maintain his old 
mother and father (a), virtuous wife, infant son, 
daughter and sister (0).# 


(«) As tho torm “son”* signifies tho grandson and great-grandson 
as well as the sont, itis to be understood that the terms “ mother 
and fathor” comprehend also the ‘sonless grandmother and grand- 
futhor aud also the groat-giandmother aud  great-graudfather 
whose gou and grandson ave dead; that, in like manner tho 
torm “infant son” comprehends also tho fatherless grandson 
and danghter, and tho groat-graudson and daughter whose father 


and grandfather are dead. » 


(b.) Infant sister} [t having beon determined that the 
Unmarried sister must be initiated (in marriage), @ for tions it has 
been implied that she must bo maintamed until her manage ,_ 

y 





— 


* Soa Partition and Precedents pp, 589, 596—602, 638, 610, and Myavusthd 
Darpanc (2nd Ed.) pp. 876, 876 


. + Seo anie, pages 18, 19 and Piocodents, pp. 58, 219, 477, Ante, p. 288. 
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and tho teat - “Their danghtors too must be maintained untilpro- 
vided with husbands’* 18 applicuble to this case also, according 
to the maxim—“ihe senso of the law, as ascertained in one 
ingtaneo is applicable in othais also, provided thore bo uo impedi- 
mente 


oo 


Fywestht. 216, A slep-mother has a legal claim to bo 
maintained out of the estate left by her deceased ) 
husband, or by hor step-son inheriting his estate, | 


The general doctrino respecting the right of a widowed 
daughter-in-law to maintenance 1s, that— 


Yuvane 217. Tf sho inhorited or received so much pro- 
perty from her late husband or any other person as 
to be sufficient for her support, her father-in law is 

«not, in that case, bound to maintain her; but if 
she received no such property, then the fathoy-in- 
lav is bound to maintain her, if she was 
engrafted in his family by him or by his permission: 
in other cases, he is morally bound to support her.§ 





Yynathé 218. The head of a family having been morally 
bound to support his relatives other than those 
above mentioned, his successor also is morally 
pound to maintain them. 


Tyavanke. 219. The relatives who on account of defects, 
or by the forco of custom, are excluded from inhort- 
tance, are legally entitled to bo maintained out of 
the late proprictor’s estate, which, but for the preva. 
lent cusiom.or their own defects, they would have 
inherited together with the inheritor.|| 





* See post, page 20a 
4 Vide Colob, Di Bhd p. 68 Note 81, 
. - oF 
f Pede Precedonts, pp. 580, 610, 621. 
§ Vide Prceedents, pp 599, 605, 603, g09 and Vyarasthé Darpana (2nd 
Ea) pp. 873, 876, 390 . 
ll Vide Piceedents, pp 446, 606, 607, &c 


wee 


— 


? 
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Persons excluded from inheritance for a defect or defects 
ave‘ an impotent person, an outcaste, his issue,*a person 
born blind or deaf, one lame, a mad man, an idiot, one dumb, 
one who has lost the use of a limb ot limbs, a leper with 
uleers, one afflicted with an incurable disease unexpiated 
for, an enemy to Ins father, a hypoctite or a person weaning 
the token of religious mendacity, one who has assumed an- 
other order, and the rest.” See the Chapter on Exclusion 
from Inheritance. 


Premising impotent persons and the rest, says— 


Manv :—But it is just that tho heir who knows his duty 
should give to all of them food and raiment for life, with. 
out stint, accoiding to the best of his power: he who gives 
them nothing, shall swk assuredly to a region of punish- 
ment (c). 


(c). From the conclusion of the dictum—*shall sink 
assuredly to aiegion of punishment’ —it must be inferred 
that he who does not willingly give (food and raiment) 
shall be compelled to give them.— Vide Coleb. Dig. Vol. TIT 
page 820, V. D, 1018. 


DevaLa :—They ought to be maintained excepting, how- 
ever, the outeaste and his son 


BouDHAYANA !—Persons incapable of transacting busi- 
ness, blind, idiots, those who are immersed in vice, or afflicted 
with inowrable diseases, and even those who neglect their 
duties, but uot the dograded nor their issue; let the heir 
supply with food and raiment.* 

“ 


YAINAVALKYA :—An outeaste and his issue, an impotent 
person, one lame, a mad man, an idiot, a blind man, a person 
inflicted with an incurable disease, must be maintained ex. 
cluding them, however, fiom participation —Mit, In, Chap, 
Ui, Sect. K, $2. x 

These, the impotent man, and the rest, are excluded from 


participation. ‘They do not share the estate. They must 
be supported by an allowance of food and raiment only, 


Authority. 


Authority. 


Authority. 


Authouty, 


Authority, 


and the penalty of degradation is incurred if they be not « 


maintained. —M, In. Chap. IL, Sect, x, § 5. 
* * Pade Caleb, Dig Vol, IIT, pp. 308, 316, 





Vyavasthd, 


Authouty. 
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990. ‘he wives of the impotent porsons and 
the rest, if chasfe, must be maintainod for life ; 
their daughters {o0, must bo snpported so long as 
they aro not disposed of in marriage. 


TAINAVALKYA :—T'heir daughtera must be maintained 
likewise, unul they are provided with husbands (). heir 
childless wives, conducting themselves aright, must he 
supported ; but such as aro unchaste should bo expelled, and 
so indeed shonld those, who are pervaise [ prati-letilu (e)]* 
Mit. In, Chap, IL, Sect. x, § 12, 14, 


(d). Their daughters or the female children of such per- 
sons, must be supported until they be disposed of in marriage. 
Under the suggestion of the wod “likewise,” tho expenses 
of their nuptials must be also deftayed.— bid. § 18. 


(e), The wives of these persons (2. ¢,, the impotent per- 
son and the resi), being destitute of male issuc, and being 
correct mm theit conduct, or behaving virtuously, must be 
supported or maintained, But if unchaste, they must be 
expelled; and so may those who are perverse (prati-hitid*), 
These last rhay indeed be expelled; but they must bo pup- 
ported, povided they be not unchaste., For a maintenanco 
must not be refused solely on account of perverseness.— 
Thid., § 15. 


The term “Virtuous (Sdlthavt )” being usod in the fore- 


going text of Manu,’+ it is implied that— * 


2921. An adulterous wifo is not ontitled to 
maintenance,t 


Again, the term ‘wife’ keing indicative of ‘woman’ in 
goneral,§— 








* Tn his Digest (Vol iii, p 824), Mr. Colebrooke hay rondered tho word 


+ Cpratt-2ald,” by ‘traitorous.’ 


F Seo ante, page 267. 
4 Vide Precedents, pp 659, 604, 668 aud Vyavasthd Darpant pp 376, 890. 
§ Seeante, pp 167,—169, and Precedents, pp 417, 424, 427, 433, 485,006. 


0 nent 
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222. The mother and the rest also, if unchaste, 
are not entitled to maintenance.* 


223. Ifthe wife or any such member of the 
family as must be supported, be expelled or for- 
saken without a good reason, then they must have 
maintenance from the head of the family during 
his life, and out of his assets after his death.t+ 


224. Separate maintenance is to be allowed 
to that member of the family who for a just cause 
could not live in, and mess with, the family.{ 


225. Should a woman without unchaste pur- 
poses quit the family houso, and live with her 
parents or other relations, she cannot thereby 
forfeiteher right to maintenance.t 


226. The widow, howevor, is not entitled to 
maintenance by residing elsewhere without a just 
cause, if she was directed by her husband to be 
maintained in the family house.§ - 


227. Tho son begotton by a Brahmana, Ksha- 
triya or Voishya on a female slave or-kept mistress, 
is entitled to a suilablo maintenance out of his 
fathor’s cstate, and not to inhevit; it. 


228. Tho amount of maintenance should be 


* fixed in consideration of tho receiver’s rank and 


position in life, as well as to the extent of the 


estate. 


* Sce ante, pp. 157, 188, 169 and Precedents, pp. 417, 424, 427, 438, 435, 
447, 605, 
+ Vide Precedents, pp. 589, 600, 608, & V. D p 874. 
4 Vide Precedonts, pp 580, 599, 600, 604,—Vide V D pp 881-284. 
§ Wide Procodents, pp 589, and V.D p 889, 
a || Vide Precedonta, pp. 606, 611, 
4! Vide Precedents, pp 689, 602-60! and V D. pp 381—384 
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929. If means allow, nol only food and rai- 
ment should be supplied, but also a sum for tho 
porformanco of religious acts and ceremonies, and 
the amount for this purposo should be fixed accord- 
ing to the above rulo. 


230. If, however, there exist in a family a 
long established and prevalent custom with respect 
to allowing or not allowing maintenance to a parti- 
cular relative, such custom is to be acted upon in 
preference to any rule whatever of the law, Sco 
the Chapter on Custom or Usage, 





* Vide Precedents, p 589, 


Enp oy Vou. 1 
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Bring Drcipep Casrs or tue Privy Councin, Late Surreve 
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PRUPENTUM. 


- IN TWO BOOKS. 


6 


BOOK 1. ‘ 
PRECEDENTS OF OWNERSHIP, RIGIIT, HERITAGE, &e. 


CHAPTER I. 
OF OWNERSHIP, RIGHT, HERITAGE, &c. 


SECTION IL 
RELATIVE TO HERITAGE. 


CaucuTra, H. CO. A.—The 8rd of January, 1868. 


Present: 
The ITon’ble GQ. Loch and Dwaka Nauth Mitter, Judges. 


Caso NO, 98 of 1867. 
SuLo-Dyan. Trwarge (oue of the Defendants,) Appellant, 
versus 
JuDOO-NAvTIE THWAREE (Plaintiff,) and others, 
(Defendants,) Respondents, 


Case NO 99 of 1867. 
Sueo-p¥AL Tewanse Coowpiry (Plaintif,) Appellant, 
VCTSUS . 
Bisuo-naura ‘lewarte Cuowpury (Defendant,) 
Respondené, 


Case NO. 104 of 1867. 
Sueo-DYaAL Tewarev (Plaintiff,) Appellant, ; 
versus 
Bisuo-nauTa Tewarns (Defendant) 
Respondent, 





* Section II is commencod with, because there me no precedonta of tho fist Boor 
ao tion of the text hook, 
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Case No, 111 of 1807. 
Jopoo-nAvTH Tuwarun (Plaintiff,) Appellant, 
versus 
Bisno-waurn TewArgee and others, 
(Defendants,) Respondents. 

According to the Mitakshara, tho mother, or tho grandmothor, is ontitled to a sharo 
when gong, or giandaons, divide the family estate betwoon themsclyes ; but she can 
not be recognized ae tho owner of such shore until tho division is actually made 5 sho 
Jos no pre-existing right in the estate excopt a right of maintenancs, 

‘Under the Windoo Law, two things at leaat aro necessary to constitute Purtition : the 
shares must be dofined, and there must bo distinct and independent onjoymont. 
‘Whatever is acquired at the charge of the patrimony fs subject fo partition ; but if 
the‘commou stock is improved, an equal sharo fs ordained. Where a co-parconor, 
with comparatively small detriment to the joint ostate, acquires any soparate proporr 
ty by his own labour oy capital, the proporty is nuvertholcss to be considered joint 

although the acquirer gots a double share, 

Mitter, J.—These appeals have arisen out of threo original suita 
instituted in the court of the Principal Sudder Ameon of Mymon- 
sing. ‘The facts disclosed by the pleadings in these three sujts have 
been set forth at length in the judgments recorded by that officer, 
and we think it, therefore, unnecessary to recapitulate them in this 
place. The real contest between the parties is about the division of 

, a joint undivided estate, and the principal questions to be doter- 
mined are the extent of that estate, and the sharos in which, and 
the persons between whom, the division is to be effected. At the 
yequest of the parties, all the cases have heon heard togothom both 
here and in the Court below, and tho eyidenco prodysed in cach had 
been fully used for fho purpogo of all by their consent. For tho 
sake of convenience, however, we think it necessary to deal with 
these appeals separately in our judgement, 

In appeal No. 111 of 1867, certain points have been raised 
before us on behalf of the appellant Jodoo-nath Tewaree -—~ 

As to the fourth ground, we are of opinion that the contention 
of the appellant is correct. Mussummat Golaba was tho mother of 
Sheo-dyal and grandmother of the appellant, Bigsho-nauth is the 
first cousin or paternal uncle’s son of Sheo-dyal. She, Mussummas 
Golaba, has died subsequent to the decree of tho lower court, and 
Mussummat Doolaro, wife of Sheo-dyal, as an alloged dovisco under 
her, has been permitted by us to defend this appeal. Now i6 is 
qnile clear, that the share which ought to Lave been allowed to 
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Golaba, has merged in the general estate, conceding, for the sake of 
argument, that she was entitled to any share under the ITindoo law 
as it is administered in the Benares School. The text of the Aifdk- 
shard (hat-bas becn referred to merely says: “of heirs, dividing 
after tho death of the father, let the mother also take a share,” or 
uw other words, the mother or grandmother, as the case might be, 
is entitled to a share, when sons or grandsons divide the family 
estate between themselves. But the mother or the grandmother 
can never be recognized as the owner of such a share, until the divi- 
sion has been actually made. She has no pre-esisting vested right 
in the estate except wright of maintenance, Sho may acquire pro- 
perty by partition, for, partition is one of the recognized modes of 
acquiring property under the Hindoo law. But partition, i ber 
case, is the sole cause of her right to the property, Lt fullows, there- 
fure, that the effect cannot precede the eause. 

There cin he uo doubt that under the Lindoo law, two things, 
ab lenst, are neccssary to coustilnte partition, The shares must be 
defined, and there must be distinct and independent enjoyment of 
those shares, In the ease before us, neither of those things has 
yot takon place, ‘Nhe definition of tho shares by the Principal 
Sudder Amecn is no more final than our judgment at the present 
day, and it is the question of shares that we are still determiving. 
As to distinet and independent enjoyment, no such thing las yet oc- 
cured« The appellant has heen merely seeking fur a partition. 
Suppose that the Appellant were to withduay this appeal at this 
vory moment and to agiee to live jointly with bis uncle Sheo-dyal 
in estate ay before, could Colaba, if she were ative, have sll asked 
for the share Mloted to her hy the Prmeipat Sudder Ameen? Or 
suppose that Colaba, instead of appeaing as an intervener in the 
Lower Court, as she did, under Svetion 73 of the Procedure Code, 
Nad brought an action against them both for the arreas of her 
mainfenanee, which would have accrued subsequent to the deerce of 
the Lower Cowt down to the present day,—what answer could they 
have given to such aclaim? Surely they could not have pleaded, 
she was nob entitled to be maintained ont of the estate, beeanse 
they were going to make over fo her a share of ii Such a plea 
would be abst on the very face of il, She ws nob fo starve until 





the assigmuent is actually made, 




















4 PRECEDLNTS OFF | Boor 4, 


i 

| 

i 

| 

It has been said, hat the question of marulenance is quite dis: 
| tinct from the question before wi; bub thee ean be no doubt that 
| the share that 15 given to a Hideo mother, at tho time of partition, 
is given to her for no other pmpose than as a provision for her 
iI maintenance. She hag no right lo ash for muni onsnce aller she 
i has gob such a share, and if a partition has boen eflected in this case 
Golaba’s suit for maintenance must have been dismissed on that 
ground alone, [tas unnecessary, (herefore, to decide whether Golaha 
had a right to alienate the share assigned to her by the Principal 
Sudder Amecn as her stiee-dhun under the Mitakshart Gaw. Oi 
finding is, that she had acquired no right lo that share, as she died 
before partition has been actually made. We, therefore, direct, that 
the family cstate, eal and peisonal, stich as ib may be found to be, 
shall he divided between the three original patlics to this suit, namely, 
Sheo-dyal, Bisho-nauth and the Appellant Judoo-nanth, in the 
following plopoitions .— 

Sheo-dyal, 5 annas. 
Jisho-nauth, 7 annas. 
Judoo-nauth, 4 aunas. 

We now came to Sheo-dyal’s appeal No. 93 of 1867. 

With tefetcnee to the first poinl, (which is, that Sheo-dyal hay- 
ing been the acqniter of those propertios which still stand in his 
uaing, is entitled to a double share under the Lindoo luvy,) wo are of 
opinion that it is not ab all sound — Chis case is nota caso in which 
a double share can be awarded Th has boon said, that Sheo-dyal 
contiibuted both moucy and labour in acquirmg these propertics, 
though joint finds have also been used. ‘There is no pretension to 
say now, Whatever might have been pleaded in the Court below, that 
there is no joint property at all; so that the admission regarding the 
use of Joint funds 1s perfectly correct. So far as the evidence is 
conceined, we have neither any proof of the amount of the monoy 
supplied ner the purposes for which it was used; and as to the 
labow, that consisted iu purchasing estates out of the funds of a 
joint ancestial fiim, which Sheo-dyal was managing for the benefit 
of the jomt family. 

Bul even coneeding all these facts to the appellant, we do not 
see how he eau sueceed iv his contention, 'The vory authoritios 
relied upon by him ae suongly and exprossly against him , verse 29, 
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Chapter I. Scetion 4 of Mr. Colebrooke’s Mitékshad, page 275, 
says: “Ib is settled that whatover is acquired at the chatge of tho 
patiimony is subject to partition.” But verse 80 qualifies this pro- 
position by propounding an excoption, and veise 81 explains that 
exception, Veise 80 says: “The Author propounds an exception 
to this rule: ‘But if the common stock be improved, an equal share 
is ordained?” And verse 81 says: “Among unseparated brethren 
if the common stock 1s improved and augmented, through agricul- 
tue, commeice or simular means, an equal division nevertheless 
takes place, and a double share is nob allotted to the acquiror.” 
This is no more than a case of augmentation at the highest, ‘The 
ancestral fim was the main nucleus of this estate, and every 
pioperty acquired from such a nucleus falls within the rule of equal 
division. Votse 29 applics to a different state of things, Wheie a 
co-parcenen with comparatively small detriment to the joint estate, 
acquiics any scpaate property by Is own labour or capital, 
the property is nevertheless to be considered as joint, although the 
acquiicr gets a double share Tere, strictly speaking, thero is no 
proof of Sheo-dyal having supplied any portion of the money re- 
quired for the purchase of the properties in question from his own 
funds, and, as to labony, his case docs not stand higher than that of 
amanager of a joint undivided family. In our opinion, it is not 
even a case of augmentation, The more conversion of joint fands 
into land is not an acquisilion within the meaning of the Ilindoo 
law. The labour of a manager is not a means for acquiring seperate 
properly. Té was labour voluntarily undergone for the benefit of 
the joint family. We hold, therefore, that the case before us neither 
falls within the 1ule laid down in verse 29, nor within tho exception 
in verse 30, and must, therefore, be treated as an oidinary case of - 
joint propaty.—S, W. }. Vol. IX, p. 61, 
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bed TION ff. 
RELATIVE TO UERITABLE RICHIE, 





Caucurva, HW, GC. A—Zhe Th of dane, 1867. 
Present: 

The Tlonorable Sir Barnos Peacock, AL, Chief Justice, aud 
the Honorable G. 2. Trevor, G. Loch, bh. 8. Jackson, 
aud A, G. Macpherson, Judyes, 

Gases Nos. 228, 240, 241, 249, 252, and 255 of 1865. 

Raga Ram Tewany and others (Defendants,) Appellants, 


: waraie 
Lucumun Persaup and another (Plaintilfs,) 
Respondents. 


According to the Mitik-hadé Law, a son acquines by birth aright in aneestial properly 
and has aright dining his father’s life-time to compel « partition of such proporty, 
The father cannot, without tho consent of the son, alicnale such property except for 
aguMicient cause; and tho son may nob only prohibit the father fom so duing, bus 
may suo to set abido the alicnation, if made, ‘he cnuso of action Lo the son accrues 
when possession i4 taken by the purchaser, A new cause of action does nob acerto 
upon the subsequent birth of a youngor brother, cithor to tho clder liothor alone, 
or ty hint and his brother jointly, 

Courts should rejeal plaints against Dofendants for 
againat cach of them separately, and in respect of which they nre not jointly 


auses of action which hayo averned 





concerned, 

These appeals wero referred to a Full Bench by Peacock CO. J% 
and L, 8. Jackson, J : 

Tho judgment of the Full Bonch was delivered as follows by 
Peacock, @. J.—This is a suit brought by Luchmun Persaud, the 
son of Jeetun Lall, on account of himself, and as guardian of his 
minor brothor Radha-mohun Persaud. ‘Lhe appeal is from a doci- 
sion of the Principal Sudder Ameocn of Sarun, ‘She suit was 
brought on the 5th of October 1863, and is to recover possession 
of cortain lands by reversal of certain doeds, some of those deeds 
being deeds of absolute sale, and some of conditional sale, 

F now proceed with the case with reference to the defendant in 
appeal No, 241, which is a separate appeal, although the case is 
mixed up with others aud forms part of only one action in the 
Court below, 
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The suit agatnst this defendant is to set aside an absoluto deed 
of galo of ancestral immoveable property executed by the plaintiff's 
father Jectun Lall in 1848. Dossossion was taken by the purchaser 
at that date, so that more than 12 years from the date of the: deed 
and the taking of possession under it had expired when the suit 
was commenced on the 5th of October 1863. Luchmun Persand 
was born about 1887, and consequently more than thiee years had 
expired since he came of fill aye. 

The question turns upon the Mitdkshart Law, that being the 
Law af the district in which the lands are situate. 

We are of opinion that Luchmun Persatd’s cause of action 
accrued at the time when possession was takon under the deed of 
sale, notwithstanding the father of Luchmun Persaud was then Jiving, 
Tt appears clear that, according to the Mitdkshara Taw of 
inheritance, a son acquires aright in ancestral properly dming the 
life of his father, (See Chapter T, Section 1.) “The term heritage 
signifies that wealth which becomes the property of another solely 
Ly reason of relation to the owner.” (Para, 2.) . 
“Jt is of two sorts :—un-obstrueted (a-prati-bundhu,) or lable 
to obstruction (su-prati-bandhu.) The wealth of the father or of 
the paternal grandfather becomes the property of his sons or of his 
grandsons in right of. their being his sons or grandsons; and that is 
an inheritance not liable to obstruction, But property devolves 
on parents (or unclos,) brothers, aud the rest, upon the demise of 
the owner if there be no male issue; and that the actual existence 
of ason andthe survival of the owner are impediments to the 
succession; and, on their coasing, the property devolves on the 
successor in right of his being unele ov brother. ‘his is an inheri- 
tanee atthject to obstruction: the same holds good in respect of 
their sons and their descendants.” (Para. 3.) 

The property in this case was ancestral, and not the self 
acquired property of Jeetun Tall. The plaintiff upon his birth, 
therefore, as the son of Jeetun Tall, acquired a right in the proper- 
ty, even during his father’s life-time, for, Lhe case was one of un- 








obstructed heritage. 
The Author of the Milikshart goos on to spoak of partition, 
and shows that rights acquired by unobstructed heritage osiit before 


partition. 
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IIe says 

In para, 4¢-—"Parlition is the adjustment of divers rights te 
garding the whole by distributing them on partictdar portions of 
the aggregate.” 

Tn Para. 5:—“Matertaming the same opinion Nerada says 
‘where a division of the paternal estate ix inslitubed by sons, that be- 
comes a topic of liligation called by the wise partition of heritage. ” 

In para, 7 :—He discusses the question, whether properly mises 
from partition, or whether the partition is of pre-existent property. 
He says: “ Docs property arise from partition ; or does partition 
of pre-exislent property take place? Under this head of discus- 
sion, proprietary right is itself necessarily explained; and the 
question is, whether property is deduced from the srered institt- 
tions alone, or fiom other (and temporal) proof.” 

The Author then examines the arguments as to whother pro- 
perty is temporal or not. Tn the course of the discussion, he slates 
that “an owner is by inheritance, and that unobstructed heritage is 
here denominated ‘ Inheritance’” { paras. 12 and 13); and after dis- 
cussing the arguments on both sides, he comos to tho conclusion 
that property is temporal. Te explains in para. 16 the object of 
the disyuisition, and he proceeds in para. 17 :— 

“Noxt, it is doubted, whether property arise from partition, or 
the division be of an existent right.” 

Tn paras. 18 to 22, he states the argitments urged by his ad- 
versaries against his position that proporty exisis before pai tition, and 
in paras, 23 Lo 26 he answers those objections, and then in para, 27 
he comes to the conclusion that property in the paternal or ancestral 
estate is acquired by birth, although the father, during the minority 
of his sons, has power to dispose of it for indispensable acts of duty, 
and for other parposes presmibed by law. Te says :— Therefore, it 
is a settled point that property in the paternal or ancestral estate is 
by birth, although the father have independent power in the disposal 
of effects other than immovables for indispensable acts of duty and 








for purposes prescribed hy texts of law, as gifts through affection, 
support of the family, relicf from distress, and so forth; but ho iv 
subject to the control of his sons, and the rest, in regard to the im- 
movable estate, whether acquired by himsclf or inherited from his 
father or other predecessor, since it is ordained, ‘ though inmovahles 
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or bipeds have been acquired by a man himsolf, a gift or sale of 
them should not be made without convening all the sons, ‘They 
who are born, and they who are yet unbegotten, and they who are 
still in the womh require the means of support; no gift or sale 
should therefore be made. ” 

“An exception to it follows :—‘ Even a single individual may 
conclude a donation, mortgage, or sale of immovable property during 
a season of distress for the sake of the family aud especially for 
pious purposes, ” 

He proceeds: “fhe meaning of that text is this;—‘ while the 
sons and grandsons are minots and incapable of giving their consent 
to a gift, and the like; or while brothers are so and continue un- 
separated, even one person, who is capable, may conclude a gift, 
hypothecation, or sale of immovable property, if a calamity affecting 
the whole family require it, or the support of the family render it 
necessary, or indispensable duties, such as the obsequies of the father, 
or the like, make it unavoidable.” See paras. 27, 28 and 29, 

In para. 80, he points out that separated kinsmen should join, not 
because it is necessary, but because it is convenient that they should 
do so in order to avoid future doubts. The paragraph is as follows:—~ 
“Tho following passage ‘ separated kinsmen, as those who are un- 
separated, are equal in respect of movables; for one has not power 
over the whole, to make a gifl, sale or mortgage’—must he thus 
interpreted: ‘Among unseparated kinsmen the consent of all is in- 
dispensahly requisite, because no one is fully empowered to make an 
alienation, since the estate is in common; but among separated 
Kinsmen the consent of all tends to the facility of the transaction 
by obviating any future doubt, whether they be separate or united ; 
it is not required on account of any want of sufficient power in the 
singlo owner; and the transaction is consequently valid even without 
the consent of the separated kinsmen,’” 

Then in para. 33 he says:— 

“Tn respect of the right by birth to the estate, paternal or an- 
cestral, we shall mention a distinction under a subsequent text”— 
referring to Section 5, para. 3. 

In Section 5 the commentator points out in paras. 1 and 2 that, 
“among grandsons by «different fathers, the allotinent of shares is 
according to the fathers,’ 
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THe says The distribution of the paternal estate amongst, 
gous has been shown, ‘The Author nest propounds a special rule 
concerning the division of the grandfather's effects by grandsons i 
“Among graudsous by different fathers, the allotment of sharos is 
according to the fathers.” 

“ Although grandsons have by Dirth a right in the grandfather's 
estat, equally with sons, still the distribution of the grandfather's 
property must be adjusted Unrough their fathers, and not with res 
ference to themselves: the meaning here expressed is this: ‘TP 
unseparated brothers dic leaving male issue, and the number of 
sons be unequal, one having two sons, and another three, and a 
third four, the two veccive a single share in right of their father, 
the other three take one share appertaining to their father, and the 
remaining four similarly obtain one share due to their father, So 
if some of the sons be living and some have died leaviny male 
issue, the samo method should be observed: the surviving sons 
take their own allotments, and the sons of their deceased brothers 
receive the shares of their own fathers respectively, Sneh is the 
adjustment prescribed by the text.” (See para. 2.) 

If the father be alive and separate from the grandfather, or if 
ho have uo Srothers, a partition of the erandfather’s estate with 
the grandson would not take place; since it has been directad that 
shares shall he allotted in right of the father; if he be deceased or 
admitting partition to take place, it would he made according to 
the pleasure of the father, like a distribution of his own acquisiv 
tions, ‘Io obviate this donbt, the Author says: “Tor, the owners 
ship of father and son is the same in land which was acquired by the 
grandfather, or in a corrody, or in chattels, (which belonged to him.)” 

The Author then proceeds to point oub a distinction between 
ancestral estate and that which was self-acquired by the father, 
He says :— : 

“In such property whieh was aryiuired by the paternal grand. 
father through acceptance of gifts, or by conquest, or other means, 
ag commerce, agriculture, ar service, the ownership of father and 
son is notorious, and therefore partition does take place. For, or 
becauso, the right is equal or alike, therefore, partition is not rey- 
tricted to be made by the father’s choice, vor has he a double 
share.” Para. 5. 
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In para. G he goes on:—“'henee also if is ordained hy the 
preceding text that the allotment of shares shall be according to the 
fathers, although the right he equal.” 

In para. 7 he says: — Tho first text ‘when the father makes a 
partition’ &c. (Section 2, para. 1) relates to property acquired by 
the fathor himself. So does that which ordains « donble share. 
Let the father, making a partition, reserve two shaves for himself. 
The dependence of sons, as affirmed in the following passage, ‘while 
both parents live, the control remains even though they have 
arrived at old age’—musé relate to effects acquired by the father 
ov mother. ‘This other passage—‘ they have not power over il, (the 
paternal estate) while their parents live’—must wsy be referred to 
the same subject.” 

Tn para, 8 he says: “Thus, while the mother is capable of 
beming more sons, and the father retains his wordly affections and 
doos not desire partition, a distribution of the grandfather’s estate 
oss tke place by the will of the son, that is, the son 





does neyerthe 
of the father or the grandson,” 

Sir Willian Macnaghton in his principles ef Hindoo Law says 
that, ‘when the mother is incapable of bearing more sons, distribu- 
tion of the grandfather's estate tikes place by the will of tho son.’ 
From which it was contended thal it is to be inferred that, in his 
opinion, it would not take placo, whilst the mother was capable of 
heaving children. Bat Macnaghten doos not refer to para, 8, but 
only to a former para, which relates to sull-aequired property. 

In para. 9, Ure Commentator of the Mitékshard goes on to say : 
“So likewise the grandson has a right of prohibition, if his unsepa- 
rated father ix making a douation, ov a sale of effects inherited 
from the grandfather, but he has no right of interference if the 
effects were acquired by the father, On the coutrary, he must 
acquiesce, beeause he is depondent.+ 

The words ‘the grandson has a right of prohibition’ do not 
mean merely that ile son can prevent lis father from making a 
gift or sale of the property by injunction, if he has power to pro- 
hibit, he must have aright in the property and a right to seb aside 


the salo, if made, 
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{n para, £0 the Author proceeds :— 

“Consequently, the difference is this -— Although he (thal ds, 
the gon,) havoa right by birth, in his father’s and his grandfather's 
property, still, sinee he is dopendent on his fabher in yegard to the 
paternal estate, aud since the filher has a predominant interest, as 
it was acquired by himself, the son must acqniosee in the father’s 
disposal of his own acquired property ; bub since both have indis- 
criminately a right in the grandtather’s estate, the son has a power 
of interdiction, if the father be dissipating the property.’ ” 

Here, then, is a clear expression of the grandson’s right to pre- 
vent his father from alienating ancestral property. 

Para, 11 was cited to show that the father was uot bound to 
divide ancestral estate; but it docs not establish that point, Tn 
that paragraph the Commentator refers to Menu as an authority 
that the father, however reluctant, must divide the grandfather's 
property; and he points out a distinction as regards ancestral woalth 
recovered by the father, which is put upon the same footing as 
self-acquired property, and he holds that Menu, by the declaration, 
shows that the father was bound to divide other ancestral property. 


Tt is clear, thon, that a son by birth alone acquires a right in 
ancestral property, and that he has a right during his father’s life- 
time to compel a partition of such property ; that the father cannot, 
without the consent of the son, alienate such property oxeopl for 
sufficient cause; and that the son may prohibit the fathor so doing. 
Tt has been held that the son has not merely the right to prohibit, 
but that ho may sue to set aside the alienation, if made. 


Tu the Sudder Decision for 1453, pago 343, il was held that tho 
sale of joint undivided property ina Mithilé family without neces. 
sity was void, unless made with the consent of all the joint shavers, 
and that it was not valid even for the seller’s own share: and it 
was stated by the Judges to have been repeatedly so held. 

Tu Stokes’s Reports, Vol. L, page 277, ib was held that a mem- 
ber of an undisided Tindoo family may alienate the sharo to which, 
if a partition took place, he would be individually entitled.” 

Jt is not necessary for as to determine which of the tive doc. 
tines is correct. All that we have to do is to determine when the 
cause of aelion acerned, 


ee 
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Tf the sale was valid as to the father’s share, it must have 
operated as a severance of the joint interest in the property 
included in the conveyance. If so, Luchmun, the only son living, 
might have sued the purchaser for a partition of the property, or 
to recover his own share of it. The father’s death in that case 
would not alter his rights, 

Tf the sale was invalid as regards the father’s share, the son 
might have sued in the father’s life-time for a partition or to reco- 
ver the whole estate to be held as joint family estate. 

So in a cago under the Mit&kshara Law, if a father and a son 
of full age should be dispossessed in the father’s life-time of ances- 
tral property, the son could not, upon the father’s death, 20 years 
afterwards, sue to recover the estate upon the ground that limitation 
did not begin to run in the father’s life-time. 

The next question to be decided is, did a new cause of action 
acerne upon tho birth of Radha-mobun, the younger brother, cither 
to him alone or ‘9 him and his brother jointly ? 

Luchmun Persaud was born in 1887. Radha-mohun was not 
born until the end of 1836 or the beginning of 1857, only about 
9 years after the sale in 1848, and not 12 yoars before the commence- 
meut of the suit. It scoms clear that, no new cause of action accrued 
upon his birth. 

It is clear that, before his birth his father and his brother might 
have made a partition of the estate, and if they had done so, he 
would have had no interest in tho share allotted to his brother, 
(Mitékshard, Chap. I, See. 6); and before his birth, his father might 
have soll the share allotted to him, so, the father and his elder 
brother, or the father with the assent of the cller brother, might, 
before his birth, have sold the estate, and the sale would have been 
binding upon him. Tt is contended that, allhough Radha-mohun 
would have been bound by a sale made by the father jointly with 
Luchmun Persaud, stilt he is not bound by a sale by the father alone 
without the consent of Luchmun, 

Tf the futher aud Luchmun had been turned out of possession 
hy a wrong-doer, the cause of action would have acerucd at the time 
of the dispossession, and a uew cause of action would not have ac- 
crued upon the birth of Radha-mohun, Radha-mohun succeeded 
to the estate as il was when he was born, He had no right to dis- 
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sent fiom the sale for he was not born at the lime. Tho sale might 
have been invalid as against Luehmun, but the canse of action ic- 
erted to Luchmun immediately the purchaser took possession. If 
Radha-mohun dad been born at the time when the ostate was sold, 
the father would have been entitled to only § of the estate upon par- 
tition 5 butt as it was, the father and Lucha would cach have been 
entitled to } if pattition had heen made at the time. If the caso 
im Stokes's Reports is correct, the father might have lawfully sold 4 
at that time; but if Radha-mohun on his birth acquired a new right 
against the purchaser, iL was a right which, if partition had been 
made at that time, would have entitled him to}. Now, if Luchuue 
had sued and recovered $ before Radha-mohun was horn, could 
Radha-mohun upon his birth have sued for $? — If 50, tho purchaser, 
instead of acquiring 4, would in fact be able to retain only } minus 
§ of the property conveyed, or in other words | instead of 4. 

Whatever interest in the property Radhia-mohun became on- 
titled to on tis birth, he dentved it hy unobstructed hertage or in- 
heritance from his father. Ife could not inherit any thing which 
his father had Jawfully conveyed away. Tf the father parted with 
his own share, he could not inherit any part of it. Lf the convey- 
anee caused a severance of tho joint interest of him aud Luchiman 
and passed his own half to the purchaser, Radha-moliun, as heir of 
the father, could not inherit any part of tle share which passed to 
the purchaser, neither could be inherit from his father any part of 
Luchmun’s share. At most, he inherited only a cause of action , 
and it is difficult to see how he could even inherit that from his 
father unless his father had a right to set aside his own sule. ven 
if he took by inheritance from his father an interest in Luchmun’s 
right of ackion against the purchaser, he must have inherited it 
subject to the operation of the statute of limitation upon it, At 
all events, Radha-mohai’s birth could not create a fresh interest or 
anew ught of action in Tuchmun, either alone or jointly with 
himself. 

Luchman ts now sting upon a joint cause of action, Lach. 
mun’s interest iu ib is clearly barred by mutation, Hf there is any 
cause of action which is not barred, ib must be a separate cause of 
action 1m Radha-inchun, {do not think that a sepuate canse of 
action mm Radha moliau was caused by bis buth; bat ib ts nob ne- 
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cossary to determing that question, as the cause of action now sued 
upon isa joint cause of action in Luchmun and Radha-mohun. 
Limitation is pleaded to a joint cause of action, Tf that issite is 
found against Luehmun, T should think he could uot as guardian of 
Radha-mohun, be allowed, under the allegations in this snit, to re- 
cover upon a separate cause of action, if any, acerucd to Radha- 
mohun on his birth That would be a wholly different canse of 
action from that sucd upon. It is clear that Radha-mohun did not 
upon his bitth inherit from his futher a joint cause of action with 
Luchmun, and that Lichmin’s canse of action did not accrue upon 
the birth of Radha-moliun, 

Wo are of opinion, that the cause of action, if any, accrued 
when possession of the land was taken by the purchaser. 

Tt having been decided that in the casey, aut of which appeals 
Nos. 228 and 252 arise, the Statute of Limitation did uot apply, the 
appeals will go back to the Division Bouch which referred then to 
this Court to determine the appeals so far as the other issues are 
concerned.—S. W. R Vol. VETTE, pp. 15—22. 


According to the Mittékshaid lw, a son acquires by birth a 
right in ancestral property, Badamu Kunaveur and others v. Wuseer 
Singh.—S. W. RB. Vol. V, p. 78. 


According to the Milékshard law, a son has an equal right 
with his father in ancestral property. Birkishor Suhui Sengh and 
others v. Zl Ballah Navuyin Singh aud others.—S. We R. Vol. Y, 
page 502. 


According to Hindu Law, sons acyttire rights only in’ the pro- 
perty which belonged to their father at the time of’ their bivth, 
and haye no claim to property of which a bond fide disposition, 
offectunl as against their fathor, had been made long before they 
were born 

The right of an after-born son to share as a eoparcener divided 
property depends upon lis mother being pregnant with him at the 
time of a partition— Vehkeyamiam vy. Ayni-swariain and another. 
Mad, H.C. BR. Vol. TY, p. 807, 


Proprictory right is created by birth, and not by conception, 
A child in the womb Gikes no estate The eases where, when the sie 
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eession opens oul, a female of the family has conceived, the inher 
tance remains in abeyance until the result of the eonceplion is 
ascettamed. If the cluld be still-born, the estate goes not to his 
heir, but to the heir of (he last owner 

A son’s ot ginndson’s right of prolubition to his useparated father 
making a gitl, donation, ot sale of effeets inherited fiom his grand- 
father, cannot be exercised in favour of an unborn son, Adussenvaued 
Goura Chowdhurain vy. Chamman Chowdhury.—S. WR, for 1864, 
page 340. 

An inheritance cannol remain in abeyance for an unbegalten 
heir (such not being a posthumos son.) ‘lho succession must vest 
in the heirs existing at the time of the death of the person whose 
jnheritance descends. Moylus-nuh Doss v. Gyamonee Dossec.— 
5. W. BR. for 1864, p. 314, 


Durga Kanwati one of the wives of Tekait Fattoh Narayan 
Smgh was pregnant ab the lime of her hushand’s death, and gave 
pith to a son Durga Nuayan. On the death of Durga Narayan, 
who of course on his birth succeeded to the properly in the ontire 
mehal Chakaye as heir to his father, the plaintilf, as his mother 
and heiress, becaine entitled to the entirety of the mehal—ehait 
Durga Praswud Singh and others v. Musswnunat Durya Kunwari, 
8. W. R, Vol. XU, p. 10, 


Caueurra, H.C A Zhe Lbdh af May, 1865, 


Present: 
The Honaable G, Loch and W, 8. Scton-Karr, Juddyes, 


Case No. 386 of 1864 
Mona-rigan Jucaun-naurn Saare and others, (Plaintiffs,) Appellants, 
VENUS 
Musst, Muxuuy Koonwur and others, (Delcndauts,) 
Respondents, 


‘ 


Under the Hindveo Law an adopted son has all the nghts of ason bom When, how: 
over, an ndopted son vests lus Litle to succeed to a property on a eantitniatoty ecard 
he ty hound to prove the sunnud. 
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This was a suit on the part of Rajah Juggur-nauih Sahaie to 
renume a Jagheer held by Agnce Deb Narain, the adopted son of 
Beharee-lanl, the former Jugheer-dur, The suit was before this 
Court in 1863; and on the 10th July of that yoar it was remanded 
to enable the lowe: Court to come to a distinct finding on the 
following points :—1st, Whether the plaintiff can resume a Jagheor 
on the death of the Jagheerda without direct heirs, and bar the 
neht of an adopted gon to succeod? 2nd, Was the defendant, 
adopted by Beharco-laul, and thou duly iceognized as grantee by 
the Moha-rajal; and was a confirmatory swnnud granted to him 2 
The lower Com found from a decision of the Agent to the Govern- 
or-General dated 12th of Pous 1234, (and which, in the absence 
of any decision or ovidence to the contrary, we must accept as 
laying down cortectly what is the local custom of the provinee 
under his authotity in these matters,) that the plaintiff was abt 
liberty to resume grants mule by himself ov his ancestors upon 
ihe failure of heirs direct of the oigimal Jagheer-dar The Judge 
found, therefore, that adoption was no bar to resumption; but he 
licld that resumption was barred in his case by a confirmatory 
sunnud grantod by the Rajah in favor of the defendant on the 16th 
of Assin 1863 Sumbub, and he dismissed the suit. 

The plaintiff has appealed, repwliating the sunnud as a forgery. 
On the other hand, we are asked to express an opinion whether an 
adopted son has not all the rights of a son bon, We think that, 
under the Tlindoo law, the adopted son hay the same right as the 
son born, and if this Jagheer were, slictly speaking, hereditary, 
the adopted son, unless prevented by local or other custom, might 
shececd without any confirmation fiom the Rajah, But in the 
prosent case, the defendant has rested his right upon a confirmatory 
sunnud from the Rajah. This sunnud has not been proved, No 
witnesses have attested it, and it is evidently not exceuted in the 
ustial formal and official manner that othe: deeds of a similar 
characte: aro. Wo, therefore, reject the sunnad. 

Ti is then weged that an adopted son is entitled to sneceed, 
sunmud or no suonud; and that the plaintiff has given no proof 
that he had authority to resume, ‘Phe defondant, however, in this 
ease rested dus elaim on the confirmatory: sunnud, which he has 
filed to establish, And the lact, even if true, that the Rajah has 
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teeeived tent fiom defendant, will not deprive the Rajah of the 
. “ itt ? rf 
tight to resume, @ tight deskued by the Governor-Goneal’s Agent 
to exist in him, Under this view of the ease, we reverse the order 
vf the lower Cowt, and desee the appeal with costs—W. R. 


Vol, TH, p. 24 


An adoption 1s tintamonat to the buth of a son to the adupter, 
and the property inherited from the adopter must be regauded as 
aneestial: dining the ife-time of his father, a son easnot elain 
to have a specific share doclaed and defined; but as only entitled 
to a decree declaring the property to be ancestral, Lffeera Singh v, 
Burzar Singh, Agra, U1, C. R. Vol. I, p, 256. 


Property vests in an adopted son Lavmediately ou his adoption, 
though he be a minor, —Srimati Denomoyee Dusi v. Durga Prosad 
Mitra —. W. R. Vol, IT, Mis. p. 6. 


A sou under the Mitakshara law is entitled jomtly with his 
father from the moment of his bith, o1, in the case of his adoption, 
to ancestial estate, and also to the protity uceruiug after his birth 
(or adoption )—Sudanund Maha-patru v. Surjumani Debi.—S. W. 
R, Vol. VILL p, 435 


Under the Mitaékshardt Lin a son as equally cutitled with his 
father as well to the profits of aneostral properly as to the property 
itself from the moment of his bith on aduption, 

The father aud the sou under the Mitthshard Law are in the 
position of a joint Windoo family, and when ancestral estates arc 
admitted to exist, the presumption of law is that all the property 
they are in possession of is joint property until it is shewn by 
evidence that one member of the family is possessed of separate pro- 
perty. The burden of proof, therefore, is on the member alleging 
self-acquisition. 

Where money derived from ancestial estates is mvested, before 
the adoption of a son, in the purchase of immoyable property which 
continues to exist at the time of the adoption, Uho adopted son has 
equally a vested right in that propeity as he has in any other simi- 
lar nnmovable property which the father had st in his power, before 
the adoption, to alenate, but which he did not altonate,* Sieedcnawiaed 
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Mohapattur y. Soorjo-monee Dayee and others,—S, W. Rep. Vol. 
XI, p. 436, 


There is no doubt that an adopted son has all the rights and 
privileges of a son born. —Tinkourt Chakrabarti: v, Dinu Nauth 
Banerjya and others --S. W. R. Vol. LIT, p 19. 


Cancurra, 8S. DAL The 17th of July, 1855, 


Janken Stren (Plaintiff) Appellant, 
versus 
Jorn Krvan and others, (Defendants) Respondents. 
Rapury Seu, Third party. 
Right of mherilance of parties, who bud got two tlds by deeoo of lower Cowt, held 


to have tapsed, wy then fitha'a deith had preeeded that ot deceased, whose estate 
was claimed, 


Baboo Sumbhoo-nath Pundit for Jankee.—Chutter Singh, 
father of Shewuk and Khedum, died before Birmo Dutt, therefore 
thoy cannot inherit any property left by Birmo Dutt. Proof of this 
is in the case decided in 1824. Plaint filed in 1821 by dhakur 
and Mohesh Dutt, Muneear and Ram Shewak for himself and Khe- 
dun, his minor brother, plaintiffs ; wihch evinces that Chutter Singh, 
father of Shewnk and Khedun had demised in 1821, and Burmo 
Dutt died in 1822. 

Judgnent— 

Messrs. B. J. Colvin and J IT. Patton —In this case the line 
of argument taken by Kishen Kishore Ghose and Mr, Allan, for 
Jhotee Singh, is, that those who are alive at the time of the widow's 
death, and not those who are alive at the time of her husband's 
death, sticceeded to the inheritance; and that therefore Jankee 
Singh, Ram Shewuk Singh and Khedun Singh are entitled to equal 
shares, which, as their cliont Jhotee is in possession, will leave him 
in possession of tiyo-thirds till evieted by the swt of Ram Shewuk 
and Khedun. But the foregoing decision in the appeal of Jhotee 
was given on the ground that he had lost all title by the death of 
his father before Brimo Dutt, and upon the same ground Ram 
Showuk and Khodun Singh have lost theirs, as the death of ther 
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father before Birino Dutt has been proved by a plaint filed on the 
16th of July 1821, is which Ram Shewuk sued with others for him- 
solf and minor brother Khedun, which he wonld not have done had 
his father been alive then. As, terefote, their right of inheritance 
had lapsed’ once, i cannot accrue to {lam again by the circum 
stance of their being alive when the widow died, 

The question, therefore, whether the heirs alive at the tine of 
the hnusband’s death or at the time of the widow's death sueeced, 
does not, in our opinion, arise in this caso, We reverse thal part 
of the decision of the Principal Sudder Ameen which decrees two- 
thirds of tho property to Ram Shewuk and Khedun, and decies the 
whole of it to Janke Singh, with costs, wasilat, We, 

Mr. A. Dick.—The question mooted in this case by the pleaders 
of Thotee, was not eutered upon yesterday when the Court held, 
as a pont not disputed, that Jhotco Singh’s grandfather having 
dicd before Birmo Dutt, dhotce could not inherit. Ll now find from 
the authorities referred to, and the precedent of this Court, Vel, IIT, 
Select Sudder Reports, pages LOG tv 110, that the heirs of the hus- 
band, who dics childless and is sueceeded by his widow, have no 
right of inheritance until after the death of tho wutow; and that, 
therefore, those in the same degree, who are alive at the time of 
the widow's domiso, tnhorit atke equally, wikhout advettonce to the 
death of their parent before or after the decease of the hushand of 
tho widow. Such is the doctrine of tho Dayabhaga as evinced by 
Macuaghten, and the procedant he cites: and the Pundit who gave 
the Viyauesthd, on which tho Principal Sudder Ameen grounded his 
decision, has informed the Court that there is no difference on the 
point between the Dayabhaga and Mildkshat. T would, therefore, 
uphold the decision of the Principal Sudder Amoen.+ 

Thotec’s claim to inherit is untenable on another ground than 
that on which the Comt rejected it, viz., that he does not shad 
in the degree of propinquily, But Jankee, Shewuk and Khedun 
do to Birmo Dutt.--S. D, A Dec, for 1855, pp. 368 and 
880—382, 





* See Colobiooke's Law of inheitunce, Chapter If, Section tv, Clause 8, page 248; 
and Elberlmg page 78, Section oLA\v1. ° ; ‘ ea : 
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Catcurra, 8. D, A—~The 11th of Murch 1858, 


Present: 
H. 1, Raikes, J. I. Patton, and A. Sconce Esq,, Judges. 


Case No. 199 of 1856. 
Banoo Suxo-Surar Sinan and others, (Defendants,) Appellants, 
VEVSUB 
Butwune Siva and others, (Plaintifls,) Respondents, 


Where it was alleged on one aide, that A’s daughter's son is A’s rightful heir, A's son 
having (lied betore his father; on the other, that A’s gon sin vived his fathor, and that 
tho aon'a widow is heir through the son to A’s property ; decree of the lower Cot, 
in affirmation of the former alternative, upheld, 

The plaintiff in this case sued for possession of certain landed 
property in succession to one Dhiraj Naracn, on the ground that he 
is the son of Phool Coonwur, Dhiraj Naracn’s daughter. Tis alte- 
gation in the plaint is that Dhiraj Naracn had a son Dyal Naraen, 
who died in 1214, during the life-time of his father, and that the 
succession consequently reverted to the father and could not go in 
the line of his son, in right of whom the defendants claim to inherit. 
He furthor avers that Dhiraj Naraen at his death was succcoded by 
his widow Woodwunt Coonwur, whose name was recorded as pro- 
prictor of the estato in the books of the Collector in succession to 
her husband, and who again was suecceded by Phool Coonwur the 
mother of plaintiff, 

The allegation in defence is that Dhiraj Naracn, who died in 
Assnurh 1222, did not survive his son Dyal Naiacn, and that conse- 
quently Dyal Naracu’s succession was not cut off, and that at his 
death he wag suececded by his widow Rajbungshee Coonwur. 

The only point for decision in this case is—whether the son, 
Dyal Navracn Singh, survived the father, Dhiraj Naracn Singh, or 
vice vers. It is admitted on all sides that Dhiraj Naracn was tho 
common ancestor of the litigant parties, and the last male owner 
of the property in dispute, The lineal descent, therefore, clealy 
yan in the lino of Dyal Naracn, and if, as asserted by the appellants, 
he outlived his father, the (plaintiff,) respondent has no conceivable 
cause of action. 

Holding, therefore, that the evidence on the record and proba- 
bilities of (he case as divulged therein fully warrant the presumption 
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that Dyal Naracn dted duing the life-time of his father, we see no 
reason to interfere with the judgment of tho lower Conri, which 
we hereby confirm with costs on the appellants —S. D. A. Dee, 
for 1858, page 400. : 


Claim by respondent to suceced to property in succession to 
her father disallowed im ieversal of the judgment of the lower Court, 
as her fathor’s death had preceded the death of his own father, 
during whose life-time, her futher had uot acquired substantive pos- 
sossion of the property in suit as owner and proprietor in his own 
right, so that it could not descend through him to respondent — 
Mussts. Rupa and Jago, and Mohunt Dhoman Gossuin v. Aliusst, 
Nowraten Kunwar.—8. D A R. for 1858, p. 239. 


CarcuTta, 8 D A.—Phe Sth of April, 1836. 


Byram Sing and Mussv, Sree Pursoo Kovtarns, Appellants, 
versus 
Sxeep-samt Siva for himself and Magras Siva minor son of 
Gunga-ram Sing deceased, and Tex-Naraty Siva, for him- 
sel and Rapma-natu Sing, a minor, Rospondents 

The grandsons of the otsginal acqunet of certaut property sued, dituing the hte time 
of the latter, then paternal uncle, for tho shares, under the Tindoo law of inhont 
ance, of the estate nequired by their common ancestor, Judgment in favor of the 
plaintiffs, on proof that the omginal acquiror had rolmqmished hia title to the pro 
perty in favor of his sons, 

The respondents instituted this action in tho Zillah Cob of 
Bhagnlpore against Baboo Bussawun Sing, Byram Sing, Musst. Sree 
Pursoo Komaiee, the wife of Byram Sing, and Bechoo-ran Chow- 
diec, to obtain possession of two-thirds of Mouzah Chuk Kishendeo 
and others, with mesne profits thereon during the period of dis- 
possession, under the following circumstances, 

The plaint set forth, that Baboo Bussawun Sing had three sons: 
Bhyto Singh, Byram Sing and Gunga-1ain Sing, Bussawun Sing 
amassed considerable woalth by trade, and purchase some landod 
propeity. He lived with his three sons as a joint family, giving to 
Bhyro Sing the superiutendence of his affairs at home, while to 
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Byram Sing he committed the management of matters in the 
courts of justice and other public offices. On the death of Bhyro 
Singh and Gunga-ram Sing, their sons lived in the same manner 
with their grandfather and uncle. Thus in the property of Bussawun 
Sing his thiee sons had an equal interest, those of them who died 
being represented by their descendants inheriting per stirpes. 
Byram Singh, however, to the great injury of the plaintiffs, con- 
veyed a part of the property to his wife, and another part he sold 
to Bechoo-r:am Chowdree. On this (that is im the year 1236) the 
plaintiffs and Byrain Sing disagreed and sepaated, the latter 
ousting the plaintiffs from the whole of the property which had 
formed the estate of their common ancestor Bussawun Singh. ‘The 
plaintiffs claim two-thirds of the estate and sue accordingly. ‘The 
defendant Byram Sing repelled the claim: he wged that Bussawun 
Sing was a pauper; that the entire property, of which the plaintiffs 
claimed two-thirds, had been acquired by himself; that supposing 
the statement of the plaintiffs to be correct, Bussawun Sing was 
still alive, aud therefore the claim could not be preferred during 
his life-time. 

The defendants Musst. Sreo Pursoo Comaree and Bechoo-ram 
Chowdree replied that they held certain portions of the property 
under conveyances fiom Byram Sing. 

Bussawun Sing stated in answer that the property had been ac- 
quived by himself; that he had appointed Bhyro Sing, his eldest 
son, to the superintendence of the house-hold affairs, and Byram 
Sing, his second son, to the managoment of matters in the public 
offices ; that Bhyro Sing died leaving thice sons, that from 1281 to 
1235 he lived with his sons and grandsons as a joint family, having 
made over to them the whole of his property to be taken possession 
of by them per capita and per stinpes as if thoy had inherited it 
ou his death; that then quarrels and disagreements arose between 
them, and that he then urged upon them a division of the property 
and separation of the family; that Byram Sing, however, would 
not follow his advice, but endeavoured to get the whole estate into 
his own possessiou ; and that he (Bussawun Sing) has now no ob- 
jection to agice to the claim of the plaintiffs, 

The Zillah Judge, Mh. C. Harding, was of opinion, that the 
statement of the plaintiffs in regard to the propeity having been 


ae 
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acquired with a trifling exception by Bussawan Sing, and to the fret 
of his and his sons haying lived together as a joint undivided fhmily 
to tho year 1235 was cloarly proved. There could, therefore, be wo 
doubt that, under the Ilindoo law, tho sons of Bussawun Sing 
would have shared equally in his ostate on his death, ‘That he was 
still alive, did uot, in the Jadge’s opinion, constitute aay bar to 
the present action, as ho had voluntarily given up his estate to bo 
held by his sous the samo as they would have suececded to ib in 
the evont of his death; and that, theroforo, there now exished no 
logal objection to the division of the property between the sons of 
Bassawun Sing or their representatives. The Judge accordingly 
gave judgment in favor of the plaintiffs for their full claim, with 
the excoption of a smail part of the property sued for, which, if 
appeared to him, had been actually acquired by Byram Sing, 

The defendant Byram Sing and Musst. Sree Pursoo Komarea 
appealed to the Sudder Dewanny Adawlut. 

The Court (present Mr. R. H, Rattray) confirmed the decree 
of the Zillah Court,—Sel. Rep, Vol. VI, p. 68. 


A. childless widow, having formerly relinquished her claim over 
her husband’s estate in consideration of a certain allowanes of 
money and land, to her brother-in-law and his heirs, endeavoured 
to ve-assert her eltim to her husband’s estate when hor brother-in- 
law died childless, on the plea that the widows of her brother-in- 
law wore not heirs within the meaning of the deed. Claim re- 
jected, the relinquishment having been to heirs generally, aud the 
widows being heirs for the timo, thal is during their lives, and 
trustees for the ultimate heirs. — Muss, Amartu v. Durga Kunwar 
and others~—S. D. Dec, for 1850, p, 243, 


or 
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CaLevira, 8, D.A—The 12th of fine, 1852. 


Present: 
JOR. Colvin, sq, Jedye. 


(ADILA-Benope Misser, (Piaintiif,) Appellant, 
versus 
Kriva-Moyrrn Denia and others, (Defendants,) Respondents. 


A suit brought by a next heii tor posession of an estate on the ground ot a widow, 
who had held it on a life-interest, having beeome a tecrath buahee, ov having relin- 
quisked all connection with wordly afiirs, is a distinct suit from 1. former one, 
brought by tho same party, seching powexsion on the gronad ot the widew having 
injared and seasted the estate by unauthorized ahenations ; and its veception and 
investigation ou its own alleged new chenmstances and ments ue not barred by any 
decision passed on the fermer suit 


That was a case in which the petitioner originally sued during 
the life-time of one Tara-monee, witow of Ram Doolal Roy, on 
the ground of her having, though possessing only a life-interest, 
injured and wasted the property to which he was heir with title of 
possession upon her death, by unanthorized alienations, 

Tle then instituted the present suit, claiming all the estates in 
one action upon a distinct ground, viz., that Tara-monee having 
relinquished all connection with worldly atfurs, (having become 
tavih-i-dooniya, ov teeruth-bashee,) sho is to he regarded as civilly 
dead, and that he has a right to sue for unrestricted possession as 
heir upon her death, and not, as in the former suit, npon the special 
ground of restraint of waste, and with a condition of being obliged 
to afford maintenance to Tara-monee. 

The Principal Sudder Ameen considers that this suit is barred 
hy the former judgment of this Court. 





This is, however. erroneous. The present suit is brought upon 
alleged new cireumstances which create rights not existing at the 
time of tha former suit, and is entitled to a hearing upon its own 


merits. 

The decision of the Principal Sudder Ameen is, therefore, re- 
yorsed, and the case remanded to his Court for due investigation — 
8. DA. Dee. for 1852, p, 503, 

You ML : 
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Seo Lhe cages between the said Radha-Benode Misser and others 
(printed at pp. 595—G06 of the Cal 8D. A. Rep, for 1856,)* in 
which Une Court held as follows :—“ On the second issne the Court 
was of opinion that as the appellants had uot denied tho fief of 
Varamouce having became « Byraghii’ in the Court below, ib was 
not competent to them to do so now ; looking, moreover, to the 
evidence, before if, the Court agreed with the Principal Sudder 
Ameen in thinking that it proved satisfnclorily the plaintill’s allega- 
tion and shewe that the widow Tara-mionce had become a teenelh- 
bushee, and bad venounced the world, The Court was unable to 
discover that any particular acts are enjoined by the Tlindoo religion 
to render a renunciation of the nature valid,f and as to the parti- 
eular ceremonies necessary for her becoming a Byraghia; they are 
so unimportant that absence of notice of them cannot weaken the 
evidence to the fact of 'lara-monce having become a Byraghin. 
‘The Court, therefore, was of opinion that tho objections raised in 
the second issue to the present suit are invalid? 

See also Sreemotec Jadoo-monee Debeo v. Saroda Prosunno 
Movkerjea and others (printed at page 120 of Bulnvis’ 8. C, Reports 
Vol. L, and at page 190 of the Vyayastha Darpana, 2nd edition,) in 
which the Court (on the authority of Macnaghten as well as the 
above case,) said: “IL is clear that on the oceasion of a widow be- 
coming a Byraghin the estate would at once descend to the nenrest 
heirs living at tho time.” 


* Phe above caso is ago to bo found in the Beretion relative to widow's Buceension 
in the present volume, 
+ Vide Part {of this work, 
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Agra, 8. D. A.—Zhe 5th of August, 1868. 


Present: 
W. ldwards, Esq., Judge, F. B. Pearsou, Esq., Offy. Belra Judge. 


Soonsa ( Plaintiff, ) Appellant, 
versus 
BuowaNnee Deen ( Defendant, ) Respondent. 


Veeioton of the Court ef fist instance upheld, im preference to that of the lower ap- 
pollute Comt, which awarded to the defendant an inheritance whieh he had before 
disowned and repudiated, when desirous of avoiding the liabilities connected there- 


with, 

The following is the Judge’s decision transcribed at length: — 

Soorja, plaintiff, claims the landed property of his deceased 
uncle, on the score of his being his heir, to the exclusion of Bhowance 
Deen, defeudant, his unete’s brother. Bhowanee Deen declares that 
Svorja, according to Hindoo law, has no right of inheritance, in 
preference to him, (defendant, ) the deceased’s brother. 

Plaintiff files in Court copy of a demurrer made by defendant 
in another case, in which he declares Soorja, plaintiff, to be his de- 
ccased unele’s, that is Ram-persad’s, heir, and that he (defendant) 
has nothing to do with him, and contends that this paragraph in the 
demurrer is tantamount to ‘the consent of the members of that 
family to which it (the property) belongs’ ‘The Moonsiff takes that 
view of the case, and decrees for plaintiff, Defendant appeals, and 
his appeal is affirmed, and decree reversed with costs. 

The special appellant urges: Ist, that whereas the (defendant ) 
respondent once acknowledged appellant (Sooija) to he the heir of 
Ran-persad ia Court, declaring himself to have no concern with 
the latter’s estate, he cannot claim now, contrary to his former ad- 
mission, to be the heir of the said Ram-pershad ; and 2ndly, that 
appellant is also shewn to be the legal hoir, ander the Vyavastha 


supplied by the Sudder Pundit. 
Judgment— 


The second ohjection is untenable, but we admit the validity of 
the first on referring to the petition filed by Bhowaneve Deen, ov the 
T5th of February 1859, Tn the former ease, to which the tower 








28 PRECEDENTS OFF { Book ft, 


Courts have adverted, we find that having beer finpleaded as Ram 
Persad’s heir, he denied that le was such, ov had suceceded to any 
portion of the estate Tefl by that person, and declared the present 
(plaintiff? appellant to be his heir, ia terms equally distinct and un- 
qualified. It would be contrary to judicial usage and precedent,* 
ag well as Lo the principles of equity, to allow the (defendant) res- 
pondent to claim or to hokl for his own benefit an inheritance which 
he disowned and repudiated when desirous of avoiding the linbilities 
connected therewith. Whether or net therefore the plaingilh be the 
legal heir of his maternal uncle, we conecive that his claim must be 
recognised as good against the (defendant) respondent, who having 
himself admitted it to be so, is precluded from contosting it, Wo 
therefore uphold tho decision of the Court of first instance, and set 
aside that of Lhe lowor appellate Court. The appeal is decreed with 
costs.—Agra, 5, D. A. Dee, for 1863, p. 178, 


Cancurts, BD. AH The 17th of March, 1802, 


Bunras RAL, (panper,) appellant, 
versus ; 
Purvaun Rarand others, Respondents, 


A, haying borrowed money of 8, plodges certain hands to hin, and goes on a piligenes 
age After 60 yoars, in whieh A ix bol bemd ol, his hen saves to reeayer the kant on 
payment of the amount bonowed 5 adjudged on presimnplion of A's death, and tho 
claim not being bared by tho rue of Jimitations, 

This was an action bronght by Bulrap Bai, on the 16th of Do- 
ceomber 1806, in the Zillah Court of Goruckpore, to rocever from tho 
yespondonts, possession of three beegahs, mmoleen biswas of land, 
situate in mouza Jokee, pergunnnh Deogang; the yearly produce of 
which was estimated at five rupees. 

It was stated im the plaint, bat Ajaboo Rai, the plaintill’s unele, 
had pledged the lands in dispute to the defendants’ grandfather for 
five rapeos, under a goneral condifion, that whenever ho should 
repay the money, he shonld be entitled to redeem the land; that the 





* See oho. No, 23 of 1853, decided by the Sudder Dewanny Adwalul, North Western 
Pesta, on due daly 1853, Shook-deo Vas, and Madu Mofum, (etondauts) Appel- 
Tints, toroas Ameen ood deen and othera, (plamtills,) Respondent 
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plaintiff, as heir to bis unele (who, not having been heard of for filly 
or sixty years, must be presumed to be dead,) had offered to pay the 
amount of debt; but that the defendants having refused to accept 
of il, and to restore the land, he now sued to compel them to do so. 

The deed under which the defendants claimed to hold the land 
in dispute, and which was filed by them in the cause, was in the 
following words :—T, Ajubce Rai, have given in trust (orig. sompa) 
my land, to Soobuns Rai, with all the right I possess therein: when 
I come back, I shall receive it again, but till I come back it will re- 
main in trast (amanut) with Soobuns Rai. Tf any one in my ab- 
sence shall demand, let him not obtain it.” 

The above deed was dated the 9th of Kartich of the year 1807 
Sumbut, answering to the year 1751-52. It appeared, that, Ajubec 
Rai, the plaintiff’s uncle, had never returned from the pilgrimage 
above mentioned, nor had he been heard of since, The Zillah 
Judge observed in his decree, that the above deed was merely a 
deed of trust or deposit (amanul-namah), that the defendants 
having held possession of the land under such deed; the limitation 
of twelve years could not be considered under Clause 1, Section 3, 
Rogulation 2, 1805, as applicable to the claim of the plaintiff; and 
that the plaintiff being sole heir of Ajubco Rai (since whose de- 
parture more than fifty years had clapsed without any information 
of his being alive having heen reecived), was entitled to recover. 
Possession of the disputed lands was adjudged accordingly to the 
plaintiff, on payment of five rupees, the sum in which Ajubeo Rai 
had been indebted to the defendants’ grandfather, 

On appeal to the Provincial Court, that Court, in a decree 
reciting that clause 1, Section 3, regulation 2, 1805, was not appli- 
cable to the present suit, reversed the decree of the Zillah Court, 
and dismissed the claim. 

On petition to the Sudder Dewanny Adawlut, tho Court called 
on the Provincial Court to state at length the grounds of their opinion, 

Ona further petition to the Sudder Dowanny Adawlut, the 
Cot (present J. H. Marington and J. Stuart.) admitted a special 
appeal, and reversing the decree of the Provincial Court, affirmed 
that of the Zillah Judge, adjudging possession to the appellant on 
payment of five rupees. Costs of suit in all the Courts were made 
payable hy the respondent.—Sel, 8, D. A. Rep, Vol IT, p. 
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GaLcurta, 8. D. A.—The 22rd of Sune, 1863, 


Present: 


The Honoable i. Jackson aud the Honorable A. A, Roberts, 
puisne Judges, 


Regular uppeal from the decision of Roy Turuk-naulh? Bidiasagur, 
Principal Suddev Ameon of Behar, dated the th of Mareh 1862. 


Musst, Manxer Cour, (Defendant,) Appellant, 
VETSUS 
Kuepoo Lar, (plaintiff) Respondent, 


According to the Hindoo law a person who hax not beon heard of for more than 
tavelve years 1s to bo prestumed as derd, 


The appeal arises ont of regular appeal, No. 532, this day dis- 
posed of, im which appellant is ono of the defendants, respondents. 

We have held in conemrenee of the lower Court, that the 
appellant's husband Gopaul Chand not having been head of, for 
the last 12 scars or more, must, according to Tindeo law, be con. 
sidered, dead, and that appellant is not entitled through her hits 
band to any share in the estate of her deceased fither-in-luy 
Choonee Lall; but that she is cutilled to a suflivient maintenance, 
which is to be awarded her in execution of the decree pronounced 
in favour of Khedoo Lall in cxyo No, 232, 

Appeal dismissed with costs.;—S, D, A. Dec. fur 1563, p. 623, 





* This should be “Tar Caunt,” bal se dr orig 


f [tis not stuted ra this ise what was the ago of the missing person at the time lio 
loft his tuniy — But being vreyident ot Behm ho mst have bec supposed ta be ain the 
Jitter period of Tite, as otherwise in a prosimee other than Beng tha missus person could 
not be presutaed ay dowd ab the exspny ot [2 yeas tome tha alita ot bis Asuppear mee, 
oe Vyavasthas and the remarks and noles relive lu tho above iy Pat Lot tus 
woth, 
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Agana, 8. D. A.—Zhe 19th of Marek, 1862. 


Present : 
M. R. Gubbins, Fisq, J. Lean, Esq, and A. Ross, Esq., Judyes, 
W. Wynyatd, Esq., and W. Edwards, Esq., 
Offg. Extra Tudges, 


Dirras Koonwur, female, (Defendant,) Appellant, 
versus 
Soorran Koonwur, female, ( Plaintiff, ) Respondent. 


Ueld contiary to an opinion dehyeed by the findoo lw officer of the Cow, that 
where tho inheritances of a deceased person was contested between Ins widow on the 
one side, and the widow of a son, who had died during Ins father’s life-time, on the 
other; the latter has, under lfindoo liv, no right of shave in the mberitance, 
hot aright of suitable muntenance only, and right to any personal property of which 
her husband had possession during his lite, 


The Judge’s decision was recorded in the following terms :— 

Plaintiff sued to establish her own sole right, to (without the 
partnership of defendants,} the sepaated Puttee, Ajeet Singh, Ta- 
looqua Bhadaol, on the ground that she as the widow of Aject 
Singh, who died without other heirs, is the sole heiress, and that de- 
fendant, tho childless widow of Aject’s son who died beforo his 
father without evon having had possession, has no right to the estate 
loft by Aject Singh. 

Dilraj Koonwur pleaded that the property being hereditary, the 
father’s and the son’s rights were equal, 

The Principal Sudder Ameen decided that they were, and gave 
plaintiff’ a decree for half the estate claimed, ouly dismissing the 
claim to the other half. Against this decision the appeal is bought. 


Judgment— 


The case having been brought up before a full bench, the ma- 
jority of the Comt, Mr. Wynyard alone dissenting, proceed tu record 
judgment. 

Tho Court observe that the appellant rests her case upon the 
opinion now delivered by the law officer, and can adduce neither 
precedent nor other iuling of the Court, nor any other atithority im 
support of it—On the other hand, the Respondent adduces the 
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following prools, to shen that this point of Hindoo law is not an 
open one, but that besides being clearly lwid down in’ Macnaghton's 
work, it has been uled by several precedents in reeordance with the 
Tudge’s decision. Respondent refers first, to Macnaghton’s Hindoo 
law, Volume I, page 82, where it is ruled, that “aceording to the 
law as cunent in Benares, in default of the son, and son’s sop and 
grandson, the widow (supposing the husband's estate to have been 
distinelt and separate,) suceceds to the property wider the limited 
tenure above specified.” 

Here, he urges the inference is clear, that nest in default of 
male issue the widow inherits.” 

Secondly, Macnagliten’s Hindoo law Volume JF, page L0G, 
whore it is ruled that a son’s widow has no legal claim of inheri- 
tance.”—-In the case there detailed, in which A represented a father, 
and B one of his sons, the Pundit’s answer ruled that “ the right 
of B to the property left by A is barred by reason of his having 
died during his father’s life-time. His widow, therefore, is not en- 
titled to any share in tho proporty of her deceased husband's father, 
She is cutitled to receive maintenance, therefore, and Lo take by 
jnheritance during her life, any property of which her husband had 
possession during his life.” 

The ruling here must be admitted to he allogether inconsistent 
with the Vyavastha of the Pundit now given, Nor is the pringiple 
of this affected by the different status in the ease as pub in: Mac 
naghten, and as now before us, in respect bo the non-existence in the 
presont case of other issue of A. Wor the ruling is absolute, that 
the right of Bis baried by reasou of his having died during his 
father’s life-time. 

The respondent: next refers to a precedent, of the Caleutin Conrt 
of Sudder Dewanny Adawlut, Case No. 179, dated the 17th of No- 
vember 18338, Munce-mohun Bose &e. defendants, appellants, whorein 
we find that it is clearly ruled that “under the Hindoo law, on a son 
dying before his father, the son’s widow is precluded from claiming 
ancestral property as heir to her husband.” Tn that case, the 
Calenita Court ruled as follows: “We hold that the plaintiff's claim 
is altogether inadmissible under Tlindoo law, by whieh, a son dying 
hefore his father, the son’s widow is precluded from claiming anecs- 
tral property as heir to her husband.” 
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Lastly,’ the respondent quotes a decision of a fall bench of this 
Court dated 14th March 1839, Nos, 185 & 186, Mussummat Bhooriya 
Ooman Koonwareo, defendant, appellant, where it was ruled (sce 
judgment at page 53,) that “the widow of the son, who died in the 
life-time of his father, has no share in the inheritance of ancestral 
property.” 

We observe that in the last quoted precedent, the widow, whose 
claim was disallowed, was the relict of an elder son who had died 
during his father’s life-time; and was arrayed against her sister-in- 
law, the widow of « younger son, who had survived the common 
father, ‘The case before us, is @ fortiori one against the defendant, 
for she is arrayed not against her sister-in-law, but against mother- 
in-law, the widow of her deceased husband's fither, 

We thus find that the iuling laid down in Macuaghten’s Hindoo 
Law and the two clear precedents of this, and the Calcutta Court, 
affirm the principle that the widow of a sun who died iu his father’s 
life-time cannot claim a share in hereditary property, while in sup- 
port of the contrary ruling, there exists only the unsupported opi- 
hion of the Court’s present law officer. 

We are clearly of opinion that the weight of authority is altu- 
gether on the side of the plaintiff, respondent. 

We accordingly affirm the decision of the Judge in favor of the 
plaintiff, respondent, and dismiss the appeal with costs; reserving, 
however, in favor of thé defendant, appellant, what the Judge has 
omitted to do, viz, the right of a suitable maintenance out of the 
property left by her father-in-law, Ajecl Singh, together with any 
personal property of which licr husband lad possession during his 
life, 

My. W. Wynyurd’s opinion.—1 am of opinion that the decision 
of the Judge should be reversed. ‘he Sudder Pundit has declared 
that Hindoo law in the particular case, which was pul to bim in the 
annexed question, is as follows — 

Question.~A, a Flindoo died leaving as his sole heirs B, his 
widow, (second wife) and C, the widow of D, his son by a former 
wife. D, having died in his father’s life-time, in what pioportious 
aro B, and C, entitled to shave in the hereditary property ? 

Answer,— ‘In the same way as futher and son possess rights in 
ploperty, so where neither of the female claimants have issue their 
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right ig equal, because both are bound ta after the pied at the olisa- 
quial ceremonies of their deceased husbands, and their husbands’ 
fathers, &e, ‘Cherefore, are they entitled to the share of thoir hus. 
bands, uoither can sell or transfer without the consent of the ollicr, 
except for the purpose of performing the shradk of the husband, 
Given according to the Mitakshara” 

The Pandit holds thai there is one law for a daughter-in-law 
claiming against her niolhea-in-law, when there are no other hears, 
and another law when there are other parties who have a title to 
sueeced, ‘here is to my mind a marked distincbion between the 
present case and all tho cases quoted, and as nothing that has heen 
adduced in argument, or produced in proof, convinces mo that the 
Jlindoo law as laid down by the high authority of the Pandit of 
this Court is not correct, I would accept it and reverse tho decision 
of the Judge.*—A. 8. D. A. Dee. for 1862, p, 240, 


Claim to ancestral family estates and personalfy upheld in  ap- 
peal on the rule of EHindoo Law, by which the widow of a son, who 
dies in the hfe-time of his father, is excluded from a share in the 
inheritance, although entitled to maintenance. 

Registration in the Collector's office of the widow’s name jointly 
with that of the surviving son, after the father’s death, held to con- 
vey no title to half the estate, real and personal, of the ancestor, 
failing proof of an agreement to that effect, or acquiescence in such 
agicemont by the widow of the son, who survived his futher, 
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* ‘Cho falacy of the Pundit’s opmion will bo datouted by the porusal of tho fotlow. 
mg principle :—" But it is perfectly ustelligible that upon the puneiple of survivorship 
the ight ot the co parecnera man undividerl estate should overtide the widow's tight of 
pucvession whether based upon the spiribual devtiine or Npon tha dvetiine of suyivor- 
ship.” Accotding to tho prmerples of Lindoo law, thore is copuconeaslip belweon 
tho dhiferent members of a umted family, and survivorship iollowing upon ite ‘hove is 
community of interest and unity of possession betyoun all tho members of the funily, 
aud upen tho death of any one of them the other may woll take by survivorship ted 
jn which they hat dung the deconsed’s life-time a common itterest and common 
possexsion” Privy Counetl, Vide Moore's Lintia Appeals Vol 1X, p. OU, and Suther- 
land's Privy Couneil Indgments, p. 530. Vhe aboyo ix the eoree’ priueiple of the 
Hindoo luy aa eturent in all the schools excepb the Bengal school Tad an undivided 
nother or brother's son survived tho deceased instead of his father (befoe whom Jus 
tight was iather mehotto,) even me tat aso, thal paeonor would hwo excluded the 
widow and taken by ught of survivorslup, In the present ese the nndiyided father 
having survived hos son, whatever right the deesased son had by birth devolved on, 
aud vested im, the survivor fy the eselugion of hus (to son's) widow. Subsuyuently, 
the father having died leaving lis own widow, the latter intcrilect: trom tani by Lenson 
of thers being no co parcener of her Iuwband the last indo and sole owner at Uo pro. 
party in dispute, wand bis Qinghter inlaw living no aight by bith to represent hor 
husband, or to amhout from her datherin-law ‘Tho grounds apo whieh the ahoya 
principle 15 based are to be found in Part 1, Sect, tof thiy work, 
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Claim to certain estates, purchased in the name of the son 
who died in his father’s life-time, by his widow, rojected on failure 
of proof that the purchase conveyed a bond fide separate title to the 
son, the father having been registered as proprietor after the son’s 
death, and the presumption heing that the legal and beneficial inter- 
est remained in the father 

Widow of the son, who died during his father’s life-time, entitled 
to maintenance'out of the estates. 

Deeree of lower Court, awarding refund of monies paid by the 
Court of Wards as maintenance, modified.—dfusst. Bhooriyah 
Ooman Coonwuree v. Doolhun Khem-hkurun Coonweree.—Agra S, 
D, A. Dee, for 1839, p, 52. 


There being a community of interest aud unity of possession be- 
tiveen all the members of a united family having common property, 
it follows that, upon the death of any one of them, the others may 
well take by survivorship ¢hut in which they had during the de- 
ceaseil’s life-time, a common interest and common possession. 


But the law of partition shows that, as to the separately ac- 
quired property of onc member of a united family, the other 
mombers of that family have neither community of interest nor 
unity of possession. ‘The foundation, therefore, of a right to take 
sttch property by survivorship fails; and there are no grounds for 
postponing tho widow's right to inherit it to any superior right of 
the co-parceners in tho undivided property, MKultuma Nuuchear 
v. Lhe Rajah of Shiva-guigah—Privy Council. Moore's India 
appeals, Vol, IX, p. 610. Sutherland’s Privy Council Judgments, 
page 520, 

The sound rule to lay down with respect to undivided or im- 
partible ancestral property is, that all the members of the family 
who aro entitled to unity of possession and community of interest, 
according to the law of partition, are co-heirs irrespective of their 
degrecs of agnate relationship to each other, and that on the death 
of one of them leaving a widow and no nearer sépindus in the 
male Jine, the family heritage, both partible and impartible, passes 
to the survivor or survivors, to the exclusion of the widow. But 
when her husband was the last survivor, the widow's position as 
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heir, relatively to his other undivided kinsmen, is similar to her 
position with respect to his divided or self and separately acquired 
property. Sri Rojak Agenwmula Quonridinamma Carn wv Sri 
Rajah Agenwmula Riananodra Garn, 6 Mad. ILC, Rep. p. 93. 


When it is sought to exclude female heirs in’ succession to a 
husband ov father, ander the Milikshara, on the ground that the 
estate was joint, it must be shown ta have been so at the time of 
his death, and not merely at the time of a predeccasing brother, whe 
was father of the complainant.—dJtauset. Pitum Kunwar alias 
Moran Bibi v. Joy Kishen Das, and others.—S, W. R. Vol. VI, 
page 101, 


According to the Mitdkshard law, a conveyance or transfer of 
joint property by onc member of a family is illegal without tho con- 
sent of the other members. 

By the same law, widows havo no part in their husband’s joint 
ostate, and the more fact of the hushand haying treated a proporly 
as his own, so far as to mortgago it during his life-time, is no suf- 
ficient reason for tho conclusion that the proporty was his separate 
property, and as such descended to his widows. 


According to tho samo law, an estate cannot be burdened with 
the debts of one of its joint owners after that person’s deccase.— 
Lewis Cosserut v. Sudabert Persad Suhoo—S, W. Rep, Vol. U1, 
page 210, x 


Admitted legal opinions. 


Retirement fiom the world operates ag natural death, 


Q, A person dies, leaving a widow, and two sons of his brother ; 
the widow is living, but has quitted the order of a housekeeper, 
and retired from the world. She had not exceuted any deed either 
of gift or sate in favor of her hushand’s nephews, Tn this cade, are 
they entitled to the property, hy reason of the extinction of hor 
fomporal affections ? 


ay 
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If the widow have really relinquished her right to her hus- 
band’s property, and quitted the order of a houso-holder, her hus- 
band’s brother’s sons become entitled to the property left hy her, 
notwithstanding the fact of her not having made any provision in 
their favour.* 

City of Dacea, June 16th, 1823.—Maen. H. L. Vol. IT, Chap. 
iv, Case iii. 


Retirement from the world is civil death, according to the Tindu law. 


Q. Is a Brahmin, whose eldest brother, leaving his ancestral 
and self-acquired property in joint state with him, had entered into 
the order of a religous student, and is still living, competent to make 
a verbal gift of the whole undivided cstate to his daughters, or 
otherwise ? 

R. When the eldest brother, having left the order of a house- 
keeper, entered into that of a religious student, his right to the 
paternal estate became extinct ; therefore the gift of the undivided 
property made by the younger brother to his daughters is legal and 
valid. 

Authorities. 

The text of Vasishtha, as laid down in the Ratndkara and other 
hooks of law. “They who have entered into another order, are de- 
barred from shares.” 

Zillah Burdwan, Janwary 15th, 1817,—Maen. H, L. Vol. II, 
Chap. viii, case xxv. 


Tho wife of a person who has been missing for 65 yoars has no right to claim his shave 
of tho joint property, according to tho law of Bonares. But has a right according to 
tho law of Bongal. 

Q. A person had a family by two wives, namely, by the first 
wife a son, and by the second two sons. These three brothers con- 
tinued to live together as a joint and undivided family ; and some 
time after, one of them, being the issue of the first wife, pro- 





* Retiremont from tho world is, acca ding to the Hindu law, a species of civil death, 
an which, as in the case of natural dissolution, the rights of the heiis immediately hegin 
to oxiat,—Noto by Macnaghton, 





ad 
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eeedad to a foroign country, and no intelligence concerning him has 
been received for the period of fifty-five years, during which time 
his wife lived under the protection of his brothers, who managod 
the estato as before. Now the wife of the missing person claims 
the share of her husband, In this case, is sho entitled to her hus- 
band’s legal share, or only to her proper maintenance 4 

R. Supposing tho wife of the missing person {to have lived 
with her husband’s brothers as a joing and undivided family for the 
poriod of fifty-five years, her claim is inadmissible and illegal, 
according to the law of Bonares. 


Authorities. 


Boudhdyana, after promising, “a woman is entitled, &.” pro- 
cecds, “not to the heritage; for females, and persons dloficiont in 
an organ of sense, or member, aro deemod incompetent to inherit.” 


It should not be argued, that the wife of a missing porson, re- 
garding whom intelligence has not been received for fifty-five yenrs, 
has any right to her husband’s share of the joint ancestral landed 
property. 

Narada says: “ Among brothers, if any one die without issue, or 
enter a religious order, let the rest of the brethron divide his wealth, 
oxcopt the wife's separate property, Let then allow a maintenance 
to his women for life, provided these preserve unsullied the bed of 
their lord.” 

Q. How would the law in this caso be in Bongil ? 

R. According to the law as current in Bongal, the widow 
would bo entitled to hor hushand’s share. 

Zillah Sarwn.—Macn, H. L. Vol, If, Chap. I, Scot, ii, Caso ix, 


\ 


Sons’ sons whose fathers are missing inherit equally with sons, 


Q. A person died leaving seven sons, four of whom, after a 
lapse of time, were missing, and tho remaining threo took possession 
of the paternal estate, confiding the management of it to ona of 
their number. In this case, will the property of the deceased devolve 
on his three sons and tho missing son’s sons ? 
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R. The deceased proprietor’s grandsons, whose fathers are 
missing, are entitled to share the property with his sons according 
to their father’s shaves.* Irom the circumstance of the manage- 
ment being confided to one of them, the right of the others cannot 
be divested. ‘This opinion is conformable to law. 


Authorities. 


“When the father is dead,” &c. (Ddya-bhaga, page 9.) 
“ Among the issue of different fathers, the allotment of shares 
is according to the fathers.” 
“And the dissipation of their hereditary maintenance is cen- 
sured,” 
Zillah Shahabad, June 20th, 1804.—Macn, H. L, Vol. IT, 
Chap. I, Sect. i, case vii, page 9. 





A woman has no claim to her missing husband's share of his father's propaty. Tho 
time allowed for the re-appearance of a missing person is 12 years, after which his 
death is to be presumed, 


Q. 1. A person, ten years before his father’s death, forsook 
his family and resided in another country, and no intelligence has 
been received regarding him sinco his departure. Is his wifo, im- 








* According to the Hiudoo law, the term “missing person” implies a civil death, 
which should bo presumed after the expiration of twelvo yeas, (or twenty, according 
to auother authority,) from the date of such person's forsaking the fumily, supposing 
that during this interval no intelligenco of him has been received, At tho end of such 
petiod, he is to bo considered ag dead, and bis hoits succeed to his property. According 
to somo authoritics, however, the term of twelve years applies to missing pelnons - 
whoso age exceeds fifty years ; and for all under that aye the term allowed for re-appear 
ance is twenty-four years. According to the Nirnaya-sindhu, there are three periods 
allowed for a iniasing person: in the fist period of life, twonty years; for one of mid- 
dle age, fifteen; and for one in the latte: period of life, twelve yeas —Elem, Ilindoo 
law, App. p. 216, It is not distinctly stated in this case, how lung the four sons ware 
absentees, Lf thoy were missing longer than the time allowed for ve appeatance, then 
their sons are entitled absolutely to their respective shares; otherwise, they, according 
to tho law as current in Benares, are entilled to a moiety only of their respective 
fathers’ portions ; and thoy aie entitled also to the management of the other half, ag 
their proprictury right over the grandfathor’s estate during the father’s life-time is recog: 
nized in the following extract irom the Afitékshard :—In such property as was ac- 
quued by the paternal grandfather, through acceptance of gilts, or by conquest, or 
othor means, (as cummoice, agriculture, or service,) the ownciship of father and son fa 
notorious ; and therefore partition does take place. Hor, or because, the right is 
equal, or itike, therefor, partition is not restricted to bo mado by the father’s choice ; 
nor has ho a double share.” But according to the law as current in Bengal, they 
haya a might to the manngomont only of their missing fathois’ shares, and they cannot 
compel Gaeir uncles te come to a partition of the paternal estate with them, as their 
right oye: such property is suspended untal their fatheis' deatl- Note by Macnaghten. 
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mediately on the death of his fathor, entitled to institute a suit 
for her husband’s share of the patumony against his Gvo brothers 
‘of the half-blood ? 

R. 1. The wile of the missing person has no right to clam 
her busband’s shaie of the patrimony, but she must be provided 
by his liothers with food and raiment, * 

Q. 2 What is the time fised hy luy, ub the expiration of 
which a missing person is to be considered as doa % 

R. 2. Should a person havo proceeded to a foreign country, 
and no itelligonce of him have been received for the space of 
twelve years, he is, at the end of that period, bo be considered as 
dead, and his exequial ceremonies should bo performed by his repre- 
sentatives. Should thoy not then perform such ceremonivs, thoy act 
sinfully. 

Manu says: “ Aud their childless wives, conducting themscl yes 
aight, must be supported; but such as are unchaste, should be 
expelled; and as, indeed, should those who are perverse.”+ 

City Paina, August 28th, 1804.—Macn. H. L. Vol, II, Chap. 1, 
Soet. ii, Case viii, 





In the ease of apostrcy fom the Hindoo faith, property acquired before the conversion 
will go to tho Ifindoo hois , bub that acquired subsequently, will ho distibuted nes 
cording to the Inw of the new rehyion, 

Anda Moosulmam widuw of such apostate Thndeo will have no nght to bis preylously 
acquited property, 


Q. 1. A person of the Hindoo persuasion having become 4 
convert to the Moohummudan faith, on whom will tho property 
which descended to him from his forefathers, and that which he 
himself acquired, devolve ? * 

Rol, Whatever property he, previously to his conversion, 
was possessed and seized of, will devolve on his nearest of kin who 
professed the Ifindoo teligton; and whatever he acquired subse~ 
quently to ls conversion, will go to the parson, who, according to 
the Moohummudan law, becomes his legal her, 





* ‘Plus is not the law of Bongal. 
t But sco the foot note at page 39. 
t Dapyavathya, Vide Mitiksh ut, puso 822, 
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Authorities. 

Mana !— All those brothers who are addicted to vice, lose their 
title to the inheritance,” 

Sankha says,—“The heritable iight of one who has been 
oxpelled from society, aud his competence to offer food and libations 
of water, are extinct.” 

There is no authority which enjoins that the children by a 
Moohummudan woman should be permitted to inherit from their 
putative father. 

But Bhrigu declared, that ‘ whatever customary law of a 
country, a class or tribe, a company of merchants and the like, or 
of a town, should be alleged and proved, the distribution of an 
inheritance must he respectively made according to that custom.’— 
Chlydyana. 

Q. 2 A Hindu had two sons, whom he disposed of in 
marriage to their equals in tribe, rank of life, and condition, The 
eldest son liad a son by his Hindu wife, and subsequently both the 
brothers became converts to the Moohummudan faith; but the son 
of the eldest brother and the wife of the second continued to pro- 
fess their own religion. After conversion, one of the sons (the 
second) died. Now there ate three claimants to his estate, namely, 
his nephew, his Hindu widow, and lus Moohummudan widow. In 
this case, will the property which he possessed previously to his 
conversion devolve on his Hindu widow or on his nephew ? 

R. & Under the circumstances above stated, if a partition 
of the estates had been made by the sons of the original proprictor, 
and they lived apart, the Hindu widow is entitled to the inberit- 
ance; and supposing them to have lived together as a joint and 
undivided family after their conversion, the nephew should be 
declared entitled to the succession.—Maen. H. L, Vol. IJ, Chap. IV, 
Caso iv, 





the claimants being a brothor’s son and a widow, the former will take the property if 
the family waa joint ; but the lattet if sopmiate, according to the law of Benates. 


Q. An individual had two sons, A and B. The eldest (A) 
diod before his father, leaving a son and a widow. Subsequently 
the fathor died, leaving a family consisting of B and his wife, and 
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A’s son and widow; and at his death ho also left some landed pro- 
perty. Somo timo after this, Lhe son (13) died, leaying hia widow, 
and his brother’s son and widow bim surviving. Ln this case, what 
proportions of the property of B will respectively tlevolya on the 
eldest son’s son and widow, aud on the younger son's widow ? 

R. If A’s son, his widow, and the widow of B, lived together 
asa joint family ab the time when B died; according to low, A’s 
son is alone entitled to the estate, bub it is necessary for him to 
provide Bs widow with food and raiment equal to hor condition of 
life, Tf they formerly lived apart, and the share of B was separated, 
then his widow is entitled to the property which fell to her hus- 
band’s legal shave. A’s widow has no right of succession, but she 
must be provided by her son with proper maintonance, 

Zitluh Movadubad.~Macn, H. L. Vol, U1, Chap. I, Seot. ii, 
Case x, 


Responsa Prudentum. 

According to the Mitékshard, sons have interest in the pntri- 
mony by birth ; and, in properly ancestral, have an equal right with 
their father. (Mit. on Inh. ch. i, sect. i, § 27; and sect. v, § 3) 
The sequel of this opinion, regarding the arrangement to be made 
in the absence of the father, supposed to he dead, is consistont 
with the law: but the son’s concurrent interest in tho patrimony 
would not be a reason for disturbing an arrangement made hy a 
father to provide for his absence, if there were reason to believe 
him still living, C. 

Str. I, L, Vol. 11, (2nd, Ed.) p. 316, 


Veerakah v. Veneatanarnapah, 

The plaintii? is a widow, whose husband dicd in the life-time 
of his father, no division of property between tho father and sen 
having taken place, and the son nob having acqnired any in his own 
right, ‘he Defendant is the fathor, and the Plaintiffs own family 
are unable to maintain her-—What are her claims ? 

Answer. 

Had the deceased left male issne, they would have inherited to 

their grandfather at Is death, hy right of representation, Bat no 
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such right vests in the widow, She is entitled, however, to look to 
the defendant, the father of her deceased husband, for mainten- 
ance; and, whatever she possesses as Str¢-dhanea, is her own. 


Remarks. 


Mit. on Toh. ch, ii, sect, i. and ii. C. 

The opinion of the Pundit is correct. The widow is heir to 
her husband only where he dies separated from his co-heirs, as well 
as without male issue. 8. 

Stra, H. L. Vol. IL, (2nd, Ed.) p. 233. 


A person having quitted home, and no intelligence of him bav- 
ing been received by his family, if he was from thirty to thirty-five 
years of age at the time of his departure, his return must be ex- 
pected for twenty-one years, counting from the day he set out, If 
from forty to forty-five years, he must be expected for fifteen; if 
from sixty to sixty-five, for twelvo: at the expiration of the respec- 
tive periods, without any certain account of him having been re- 
ceived, his heir having performed three chéndrdyanas,* must make 
an image of his missing ancestor, composed of twigs of the Puldsa 
troc, or Durbé grass, and burn it; after which, observing the cere- 
monies usual on doath, he may take possession of his property: but, 
until the respective periods above stated be passed, the missing is 
the sole ownor, nor can his heirs claim tho inheritance, 

(Sd) Niamuvya-ram, Sastre, 


Remarks.—Jétakarna, quoted in the Nirnuydmrita, dcelares, 
“Ono whose fathor is absent, and of whom there is no intelligence, 
must, after fifteen years, make au image of him, and perform his 
funeral rites in the prescribed form.”—he Grihyakdrikd is cited in 
tho Nisnaya-sindhw for the following text: “If he be in the first 
period of life, the rites are directed after twenty years; if he be of 
middle age, after fifteen; but, in the latter period of life, after 
twelve, His sons having performed three chéndrdyana* fasts, or 
thirty austere ones, must burn an image of him made of Luse grass, 
and observe the mourning and other rites,” C. 

Stra. H. L. Vol. 11, (2nd. Hed.) p. 237. 





* Uhdndrdyana, compounded of chandra, the moon, and ayand, motion and means 
danar month, 
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OHAPTER If. 


RELATIVE TO A SON'S AND GRANDSON'S CONCURRENT INTEREST 
ON CO-ORDINATE RIGUT &o, WIE MDS PATTER AND GRAND. 
PATHER, AND EFEECTS OF SUCHE RIGIID, 


SLECLION T, 


EXTON OF LIL RIGHT AND POWER OF A VATILER, bON AND GRANDSON OVUIt 
ANCISIRAL AND OTHER PROPERTY, 


Catcurrs, 8, D, A--Lhe 28th of July, 1813, 


Present: 
I. Colebrooke aud J. Stuart, Judyes. 


Suam Srncu, Appellant, 
VEPEUS 
MussumMavuty Umraoren (on tho part of KALME-SUR Sindiy, 
a minor,) Respoudont, 


By the Ihudoo law, 98 cuient in Mithila (‘Tirhoot), a father cannot give away the wholo 
ancestial property to one son, to the exclusion of his atho sons, 


This was av action brought by Sham Singh in the Zillah Court 
of Bhagulpore, on the 11th of August 1804, or the 28th of Save 
1213 Fuslee, to recover from Mussummaut Umraotce possession of 
a half share of the talook of Bikrampore Chuktamy of a purgun- 
nah called Chye, and of the mouza of Jypoor Chobur, the annual 
jumme of which was stated at 6,464 rupees, It was set forth in 
tho plaint, that an ancestral estate, comprising the talook of Bil- 
rampore Chuckramy and the purguonah of Chye, had desecnded 
by inheritance from Uurhur Singh to his two sons Jogtaj Singh 
the father, and Udbhoot Singh the unele, of the plamttl; that 
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Udbhoot Singh being the elder of the two, his name was according 
to custom rogistored in the office of the Collector, but, that they 
transacted their affairs together, and jointly shared the profits of 
the estate; that Jograj Singh, having died in the year 1192 Fuslee, 
the plaintiff succeeded, in right of his father, to partnership with 
his uncle Udbhoot Singh ; that, during their partnership, his uncle 
purchased with the profits of the ancestral estate on their joint 
account, but in his own name, the mouza of Jypoor Chohur and 
another village; that, in the year 1210, his uncle died, leaving his 
widow Umraoteo and two sons, Kalee-sur Singh, and Zalim Singh ; 
that, in the same year, a proclamation was issued by the Collector 
of the Zillah of Tirhoot, (in which distaict the estate was then 
situated, but from which it had been subsequently separated and 
annexed to that of Bhagulpore), requiring the attendance of any 
heir of the late Udbhoot Singh, for the purpose of forming the 
sottlement for the land revenue due on the estate; that, at this 
time, the plaintiff was precluded by severe illness from hearing of 
this proclamation; that the defendant Mussummaut Umraotee 
appeared as heir to Udbhoot Singh, and having procured the settle- 
ment of the whole estate to be concluded in her own name, took 
possession of the same, and wrongfully withheld from him the half 
shave, which he now sues to recover. 

The defendant Mussummaut Umraotce denied in general terms 
the truth of tho plaintiff’s statement, and alleged, that, Hurhur 
Singh had « short time before his death, in the year 1182 Fuslee, 
made a gifl of the whole of the estate to his eldest son Udbhoot 
Singh, her late husband, with a stipulation of a pecuniary provision 
tor the younger son Jograj Singh, the father of piaintiff; that, in 
the following year, Udbhoot Singh took possession of tho estate, 
which ho continued to enjoy as solo proprictor until the year 1210, 
tho date of his decease, previous to which he bequeathed the estate 
lo his eldest son Kalee-sur Singh, a minor, and provided for the 
management of it by the defendant, during the period of his mi- 
noity; that, the plaintiff's father had never enjoyed any share of 
the ostato, in partnership with her late husband ; and that the 
plaintiff lad consequently no right to the portion which he claimed. 

Tho Pundit of the Zillah Couit, to whom the Judge made a 
rofereneo on tho subject of the validity of the gift, alleged by the 
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defendant to havo beon made by Vmbur Singh, in favour of her 
deceased husband, declared tho gift by a father of the whole of 

* ancestral immovable estate to ono of his sons, to tho oxelusion of 
another (where that other was not necessarily disqualified from 
participation, on account of some delvet, natal or incurred) to 
be illogal; and stated, that sons wore ontitled to equal participation 
in an ancestral estalo. On the ground of this opinion, and of the 
ovidence adduced by the plaintiff, which proved the purchase of 
TJypoor Chohur and the other villago by Udbhoot Singh, on their 
joint account, possession of the half share claimed by the plaintilt 
was decreed to him in the Zillah Court. 

On appeal by the defendant from the above decision to tho 
Provincial Court of Patna, that Court having reccived an opinion 
from their Pundit, declaring the gift whereby Lurhur Singh was 
stated to have conferred the whole of his ancestral immovable estate 
on his eldest son Udbhoot Singh to bo valid, a judgment was passed, 
roversing the decree of the Zillah Judge, and adjudging the plaintiff 
entitled to maintenance only from the defendant, 

On a further appeal being preferred to the Suddor Dewany 
Adawlut by Sham Singh, it appeming that the estate, to the half 
of which tho appellant laid claim, had been generally considered 
as situated in the province of Mithila, and the partios thomsolves 
having, in answer to a question pub by tho Court, admitted that 
their religious ceremonies connected with funeral and marriage and 
other observances wore governed by the Mithila shaster, the opinions 
of the law officers of this Court, of the Provincial Court of Patna, 
and of tho Zillah Court of Tirhoot, were required ag to tho legality 
or otherwise (according to the Mithila shuster) of, the alloged gift 
by Hurhur Singh of the whole immovable ancestral cstato Lo his 
eldest son Udbhoot Singh. Tho Pundits of tho Zillah and Provin- 
cial Comts difforred in opinion with vogard to the law in this ease, 
such gift being pronounced invalid by the Pundit of the formor 
Court and valid by that of the latter, The Pundits of this Court 
were called upon to state under tho Hindoo law, as curront in 
Mithila,—Ist. Whether the gift pleaded by the dofendant was 
valid? 2nd, Whether such gifs would be completo without seiain 
being given during the life-time of the donor? They expresso 
their opinion as follows:—Jst. If a Ibudoo possossing immovablo 
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ancestral proporty, sometime previous to his death, express himself 
to this offect in talking of his eldest son, “he will become sole pro- 
prictor on my death, and my younger son will be provided by him, 
with’a suitable maintenance ;” the gift cannot take place, from the 
omission of the word déw (donation) in the expression, which, both 
according to the shdsters and the current practice of the country, 
is essential to complete the gift: further, supposing the word dén 
(donation) to have been expressed ‘n the above sentence, still the 
gift cannot be considered valid F.ecause a father and a son possess 
an equal right in ancestral immovable property ; consequently, the 
younger brother's right is established, and the estate becomes joint 
property, the gift of which is illegal, and a verbal gift, under any cir- 
cumstances of immovable property unless supported by a hibba- 
namah, is invalid. The authorities agreeably to which this vyavastha 
has been delivered, aro the Vivéda Ratndhkara, Smritt Samooch- 
chaya, Vivéda Chandra, Vivdda Chintémani, and other works 
current in Mithila. 

The first authority is the text of Tajnyavalkya recorded in the 
Vivdda Ratndkara, Smvriti Samoochchaya, and other treatises : 
«Tho right of a son and a grandson, in property acquired by a grand- 
father, whether landed or other property, is equal.” 

The second authority is quoted in the Vivéda Ratndkara, and 
is as follows: “The shares of ancestral property, to which a son and 
a grandson will respectively succeed, are neither greator nor less than 
onch othor; the son of the deceased has no option to give it away.” 

The third authority is the text of Vrihaspati cited in the Vi- 
wide Rulnikara, Smrits Samoochchaya, Vivdda Chandra, and other 
authorities, and is as follows : “The right of a son and a grandsou 
in property, movable or immovable, acquired by a grandfather, is 
equal,” and in the Vietda Chandra it is thus written, “a grand- 
sows right in property acquired by the grandfather is recognized, 
even during the life of the son.” 

Tho fifth authority is a text of Varihaspati, cited in the Vivéda 
Chintamani, Vivada Rutndhara, Vivdda Chandra, and other 
authorities, 16 this cfiect ; “here are cight things of which a gift 
cannot bo mado, Ist, joint property ; 2nd, a son; 8rd, a wife; 4th, a 
pledgo; 5th, his whole estate ; Gth, a deposit ; 7th, property bor- 
rowed for use; 8th, anything which he has promised to another? 
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The sisth authority ia eitod in the Pivada Chiatdmané; | 'Thove 
in no right over threo things, fai, joint property; dnd, asens 8rd, a 
Wifos and any gift nate af then ie mvalid,” 

Tho avyenth authority iy cist in the Snadti Stemooohehea ge 
mut other bookw: CA verbal moiteage of inomovabla proparty, for 
a petiod of ten yenry, provided i vomain im the hands of the mort 
wanes, te ovalid a mith net valid, unless there bo a deed ovecutad 
Detwoen tie dane and danee, 

The cichth authority we tho teyt of Aferiehé fo thin efect, + 
Sule, mottos, pariitien, ar gift of immovable property is valiay 
provided there bo a deed executed to that effect in which ease all 
eunae of voniplaint iy removed." 

2ud, Stupposing the donor to have made a gift of tho wbeves 
Wontioned property, bat not to have piven the doneo reivin during 
his lift-time, the verbal gilt is invalid, because the dons hay never 
Deon in possession of it Mus opinion las hoon delivered neiceably 
tu the Virdee Chintdmené and other books eurront ine Mithiles, 
Tho fiat wuthovily isa text of Vasayeoudeya, vocurdod in tho Véi- 
ete Chintdimdué und other works, aad is ng follows: A dand of 
HHG, duless Chere should have beon seizin of dhe property, is invalid.” 
Tho second authority cited in Cho Veeada Chintdnuend is to this 
efeet ss? Myen supposing: Chat iid eek has boon executed, the 
donee’ sieht to Che property ia net establidied, nnteas ho sla live 
boon neiged in (hose. Che Uird wuthovity us tha text of Nevada 
etod in tha Pemada Chintéaread ail other authorities, whieh ia 
fo this eNeet: “Granting: Chat there but deed and erediblo withesies, 
no right ean tharoby be produced, if syizin of the properly have nob 
hoon piven.” 

Tn conformity te the above exposition of the Tindao lay, final 
Judymont was posed by this Cort (present EL Colebrooke and J. 
Stu), aflirming the decree of the Zillah Judge, and reversing that 
af the Provineial Cou Sel Rep. Vol Wi, po 7b (Naw Md. p. 92.) 
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: ‘ CALcuigy IT, C, A—The 2th.of May, 1807, 
. , ‘ > 
Presont : ae 
: Tho Honorable BB. Komp and I, A. Glover, Jurdger. 


Caso No. 364 of 1806. 
Havoo Buon Kistonw Suuye Sivert and others, (Plaintiit) Appellants, 
{ : VOrSUS 
Bavoo Nur suerun Nanaty Sixcat and othors, 
(Dotendants,) Respondents. 


Avoording to the Militkshané hay, a son has an uqual vighb with his fathor in ancostral 
properly, He ean compel the father to divide the property during his lifetime 3 and 
any alienation by tho father mule after the bisth of the son without (he consont of 
tho son, winless for a pmeposo justified by the Hindoo Inw aya Tegal hovassily, will nol, 
bind the son. HW the futher, slaving the ein 
in fraud of his creditors, such fan woull nob bind the Bon who was neithor a phy 





ily of the von, ationntol any plopetly 


+ ror it privy to anob fraud. 
Inn anit by Uno won bo wet asiclo an alienation hy the father, Hiuitation rang from the 
a dite of alianation or of passe gion under it, untes the son was under Jog ul disnbitity 
owing to minority abs the tine of glioustion, in whieh caso (recording to Suation ii, 
Aob xiv of 1869) the suit inant be brought within three yours from the Gime when the 


dinubility coniod, 
Aveading lo Scolion ii, Regulation xvi, of 1703, the minority of a proprietor af an agtabe 
paylng revenue divest to Govormmont oxtonds to tha and of the oightoonth yout, 


Kemp, J.—Lhis is an appeal from tho decision of Mr IL R, Mae 
docks Judgo of Bhagulpore, dated tho 18th of August 1806. Lt 
appow's that tho plaintifl, to onable himsell to raise funds for the 
prosecution of this suit, has soll a moiety of his elaine to othar 
partios who have been malo co-plaintifls, 

Tho suit is for possossion and registry of name in the Collector’y 
ronb-roll by adjudication of right and title in cortain evtapos, whieh 
the plaintiff alleges were ancestral propertios and which have do- * 
volvod to him in right of inhoritance, Tho suit is valuod ab 
Rs, 24,997, of which rupocs 23,225 aro claimed as mesno profits, 
The enuso of action is said to have acerued trom the death of tha 
futher of tho plaintif? which look place on tho Lith of Magh 1274, 
! NS, 

Tt is alloged in the plaint that the villages, the subject of this 
suil, formed tho ancestral estato of Zalim Singh, the father of thy 
plaintil! Boor Kishore ; that in such property, wcvording to ble Hin. 

Vor ll. t 


rms 
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doo Law as laid down in the Milékshard, the father and the son have 
an equal title, that without the consont of the son and in the absence 
of any legal necessity, alienation by the fathor of any portion of 
such ancestral esiata is invalid: that Zalim Singh, eontrary to (he 
Tlindoo Law and without logal necossity, alionatod the estates claimed 
to one filljoo Mull, who afterwards re-sold thou to Mussa 
Shambutteo Koonwar, tho wifo of the anid Aalim Singh; that, sub- 
sequently, some of the prapertios passed tn satisfaction of a decroa 
aguinsl Mussummuat Shambuttico to the first defondant, Baboo Murs 
Dullab Narain Singh, tho salo in execution having talon placo en 
the [th of April 1857; that the dofendants, Nos. 2, 3, 4, and 5, 
are in iNogal possossion of a six anna share in corlain ostatos in 
virtno of a salo by the said Shambuttceo who had no power to alie- 
nato the romaining 10 ana share boing in tho possession of tho 
defendant No. £ in virtuo of a purchase in oxocution of a deereo 
against Shambuttec, 

Tho plaintiff, it is obvious, had an equal right with his father 
in the ancestral property ; he could compol his father to divide the 
property during his life-time, and any alienation by the fnthor made 
after the birth of the son, without tho cousent of the son, unless 
for a purpose justified by the Hindoo Daw asa logal necessity, would 


nob bind tho son, Tf, therefore, tho father, during tho minority of 


tho son, alionated the properties in find of bis eraditors, sueh fraud 
would not bind the son, who was neithor a party nora privy to such 
fraud. 

{n the present caso tho son does not claim through his father, 
his tiblo is from birth—-v litle wholly iudepondont of, and equal to 
that of, tho fathor, Pho acts of the fathor, oven if fraudulent, aro 
clearly not binding upon the gon, 

After considering tho mytmont on both sides and tho evidenca 
adduced, wo aro elonrly of opinion that the alienation by Zalim 
Singh lo Lalljeo in November [StL was not a sham, 

In deciding this question, we hava to consider, first, when wns 
tho plaintiff! born? Second, whon did tho plaintiffs cause of action 
arise ? 

On tho first point the Judgo has held that tho plaintit! was born 
auhsequontly lo tho alienation by his father Zalim Singh lo Lalljco, 
which took place in Novembor 1841, 0f this finding he eorreel, the 
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pluintift must fail, and this mueh his learnod Gounsol admits, Aftor 
hearing tho whole of the evidence read, we are of opinion that tho 
evidence adduced by the plaintif is moro satisfactory than that 
adduced by the defendant. ‘he plaintiff has been examined, and 
he gives the date af his birth ag prior to the alienation ; his wit- 
Hosses, who from their counaction with the family, wera in a better 
pasidion ta vemember cvents of this deseription than the witnesses 
for the defendants, depase bo the same aflect, Wo aro vob disposed 
to abbach (he same importance to the evidence of the wibness Byj- 
nauth dha as tho dudge docs. 

Finding, therefore, that the plaintiff was born bofore tho aliona- 
tion, wo proceed to consider when his cause of action arose. 

Tho plaintifY was horn in 8th; he was, therefore, under the 
provistons of Section ti, Regulation xvi, of £798, of fill age in 1859, 
This suit onght therefore Lo have becu conmeneed within threo years 
from tho time when the disrbility eeased (Section ii, Act xiv of 
18695) babib was nob instituted until L806, and ib is thorefore 
clearly beyond tine, 

Being therefore of opinion that tho suit of the plaintii? is barred 
under tho Statute of Limitation, wo reyerso the decision of tho 
dudgo, and dismiss tho plaiatill’s claim and this appoal, decreaing 
the cross appeal of tho dofondants Nos, t, 2,8, 4 and 6 with costs 
of hoth Courts bearing intorest. 

With roforenco to the ease of the dofendanis Nos. 7 and 8, wo 
obsurve that thoy claim through a deed of gift mado by Zatim Singh 
bo his oldest son Brij Bhookun Singh in £837. The plaintill by his 
own slitonont was born in 1841. Tn this ease too tho plaintifl in 
his oxamination admits Uhis deed of gift, and the net of the sopara- 
tion of the donco Brij Bhookun from his father Zalim Singh, tho 
donor receiving as his share the ostetes covered by the deod of gift, 
It is, therofure, cloar that the plaintifl’s claim as aginst these delon- 
dants is wholly untenable, and that his plait and appeal must both 
be dismissod with costs of both Courts payable with interest by tho 
plaintift to the defendants Nos. 7 and 8-—W. i. Vol VU, p. 602, 
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Cancores, LC, A= Phe 12th of Aprit, S68, 


Prosont: 


The [Lonorable J.P Nora and 1. dackson, feedges. 


Caso No. 2660 of 1868. 
Protay Naan Doss and othors, (Defondants,) Appellants 
HOPSUN 
Yur Courr ov Warns, (Plaintiff) Respondeut, 


Whore a Aekurruree lonao, ab a nominal rent, of apmall portion of anocnbeal properly 
wan granted for tong and faithful service to the Dawe of the family by the falhor 
without the concurrence of his infant childeon, the grant was held lo bo invalid andor 


* the Mitdkshant kav, 


Norman J.—his is an appeal from tho decision of the Addi- 
tional Judge of Bhagulpore, ho question is, whether under tho 
Mithila law, a Mohurmeree lease of LOO booghas of land, a very 
small portion of the ancestral estate, granted at a nominal rent ono 
pico per beegah asa reward for long sorvice, to tho Dewan of the 
tumily by tho father of tho infant plajntifls, who wero in existence 
at the time of the lease, but did not concur in tH, is invalid, 

The boxts of the Mitikshar& are doo strong te be gob aver: 
“Neither tho futher vor graudfathor is master of tho whole im- 
novabla estate, Tmmovabloe property may nol be consnmed even 
hy the father’s indulgence,” whieh passngos forbid ae pill of uimnoy- 
nhle property through faver, Chapter 1, Section i, page 2. 

Che decision of the Lower Court is correct, and tho appeal 
must be disinissed with costs. -N. W. Rep, Vol XE, po ab, 


Hold that asale hy a Uindoo of ancestral immovable property, 
when a levitimate sou of the vendor was living, and made without 
having first obtained the cousont of that son, was declared void as 


being contrary fo the Hindoo law —Mukoon Misser and atothor 
versus Kanyal Ojha, Agr B.D. Dee. for ISG) p. 27 Vide 
Morley’s Digest, New series. Vol. 1, p. 35, 

appeal from Zillah Goruelqisie, where dhe lay of Midsile is 
provalent, was decide on the Vy Jit ot the bow olver nf Lim Cont, andion the yew 


of tho hw on this Ltakon hy air We Maen ighton, vi44 Che tathor pr uieanipelante ta 
rave, well, mortys ero ake any other aliemition of his ammauvablen and bipeda, where 


a legitimate sou is living, withod his eoniuab.? (2 Maen Voine, HE Te hl) 
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Uawurra, IL C. A—The 12th of May, 1869, 
Present: 


Tho Honorable Sir Barnes Pocock AG Chief Justice, 
and the Tonorable I, A. Glover, Judge. 


Caso No. 479 of 1869, 
Llunopoor Naraty Sinai, (Plaintit}) Appellant, 
VENIUS 
Burr Nara Srvait and othors, (Defendants) Respondents, . 


A Ifindoo father has no power to aottle aneestial properly by conyeyance in hig life 
Lime or by a willdo take offoct after his death, without (he consont of all his sone 
living at the time, Whore such a aetilement is net assontad Lo by tho sons living: ab 
tha Lime, and anothoe son ia afterwards hora, no atubseytient assant of the former 
woutd bo binding an the latter, 


Peacouk C, E—it appems to mo thet, thero was no partition 





hy tho father in this caso, partition being the adjustment, of diverse 
rights regarding the whole by distributing thom on particular por- 
lions of tho aggregate.—Mildéshard on Inheritance, Chap. 1, Boo- 
tion i, pura 4 Uhis boing ancostral estato and governed by the 
Aitdksherd Liaw, the (wher had no power to sellle (ho proparty by 
conveyance in his life-time or by a will to take olfect aftor his 
death, lore, there was no adjustmont, All that was dono was 
agennb by tho fathor that all the property exeopt Amoora-poorn 
should bo divided into tivo 8 annas’ shires, ono 8 annas share to pro 
to tho sous then living born of tho (irst wile, and the other to. tho 
thon existing sons of the second wife. ‘Thero wis no adjushimont of 
the sharos of the sons of the respeetive wives, and no allotments 
word mao lo the wives, and no ovidence given to show tliat the 
wives had separato property. Th was nob a partition bul a settlo- 
mont by tho father, who had ne power to make it without the con- 
sont of all his sons who were thon living. Th appears that tho futher, 
in addition bo the life-ostate which was reserved Co hin in Amoorn 
poora, reserved to himsolf a control over tho whole property. ‘Pha 
oflech of this sobMomont was, as regis a sibsoqrently born son, 
very different from whab tho effect of a legal partition would have 
hoon ; for, if there had been a legal partition, the father would have 
taken a share, and each of the two wives would have Gikan w shave,t 





In partition wives are ontitlod fo phares it thoi husband's will: satipitiied: propotty, 
See Che Ghaplor on Partition it Part L 
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and on the death of the father, the plaintiff, as a sen born after 
partition, would have taken the whole of his tuthoa's share and the 
whole of his mother’s share, if bbere were uo daughtors,-. Sea Ser 
lion viof the Mitdkshard, 

Thore boing no evidence that the setdlementk made hy the 
father was assented fo by the sons before the birth of the plaintill, 
the pleintif’s right to his shave of the property attached, and no 
subsoquont assent of the sons to the sottlement after tho plaiatift’s 
birth would be binding on the plaintiff But even if assent ator 
the birth of the plaintiff! would havo been sulliciont, nothing appoars 
to have boon dono from which an assent could be inforred with the 
oxception of the referonco to arbitration on the 26th of November 
1857, Jam of opinion that the plaintiff! was not bound by that 
arrangement, ho not being a party to it, ad being undor age when 
it was made. 

The plaintiff is doclared to be entitled as one of the joint heirs 
of his father to an undivided one-sixth of tho estate and to posses- 
sion thereof, ‘ho appellant will recover from tho respondent Boer 
Narain tho costs of the appeal in tho Lower Appollato Court aud 
the costs of this Appeal.—W. R. Vol. XT, p. 480, 


Jancurra, HC, A.—Zhe 22nd of June, [8G5, 


Presont : 
Tho TLonorable ©. Stoor and W. Morgan, J dyes, 


Hegulur Appeal from a decision possed by the Sudye of 
Bhagulpore, dated the 9th of December, 1864, 


Kant Naan SINGH and others, (Plaintifls,) Appellants, 
VOPSUS 
Prem LAL Panpey and others, (Dofondants,) Respondents, 


A son, who from hin birth aequites a vealed inte ort ft Che ancestral onttte, may au bo 
obtain a dechocation thet aden by tis fathor without tho son'a conmond avo, aus apuitint 
him, void and ineporative to prs or to afluet any rights possessed by hime in the 
property; and also that property, still in the father’s hinds, is anoostial property, 
and cannot (herofore be alionatad by (he father aseyph under tho cirenmataneon 16 
wopnizer hy the Mitilishard Law as justitying altenation, and wilh tho conuent ol 


these whose edsont ix, by that Law, voyuinile. 





' 
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Ta suel a sail by axon against the father and several parchasera, Ue mere fack of excels 
of tho [uughasos being eoucermud only ina portion of the caso doen not render the 
anit opon to objection on thu ground of multifmiousness, 


The plaintiff Kishnadhue Singh, a person of full age, has, with 
his minor brothers, instituted this suit against thoir father and 
soveral other defondants, who have at various dimes, it is nllogod, 
purchased portions of ancestval property fram tho father, ‘Cha 
ohjoct of the suit is bo set aside theso purchases as illegal, by reason 
of the sales by the father having been made for causes whieh do 
nol, recording to the Mitdkshart Law, which governs this case, 
enable the futher alone to sell, 

Tho plaintiff asks by this plaint to obtain possession of the 
properly sold, and also that a prohibitory ordor may be made under 
Section 15 of Act VITLof 1859 in the plaintifl’s favor, regarding 
tho property still remaining in his father’s possession. 

Tho Judge has dismissed tho suit on two grounds +—~ 

Ist. ‘Thal such a suit for possession of ancestral proporly 
duving the father’s life-ime cannot bo maintained, 

Qnd. That tho Plaintiffs, having a mere contingent right, are 
not antitled to sue for en ordor declaring such right. 

From this decision tho plaintiff now appeals, 

Tho doeision of tho Ligh Court in tho enso of Mussummaut 
Pranputty Coonwar and obhors (23rd Mareh 1868,) upon which tho 
duadgo volios as showing that tho plaintiffs nro nol entitled to a 
declaratory order, docs not govern tho presant ease, 

‘Lt is there said Uhata porson laving a mere contingont right 
which may novor havo oxisteneo, cannot suo for a declaration of his 
right undor Section 15 of Act VIII of 1859, ‘The plaintil! there, 
according to tho judgment of the Court, sought fora doetaration of 
his own rights before he had acquired any, and firther sought to set 
aside a documont which had no legal foree or elect, and to restrain 
tho widow from injuring the ostule without showing avy grounds for 
tha injunction, 

The intorest of the son here is nota contingent interest. On 
the birth of ason, he acquires, by the Mitdcshard Law, a vested 
interest in the ancestral estate, and, on aldaining bis majority, he is 
even in certain contingencies, permitted by the letter of tho lay, and 
aceotding to a decision atso (see Stoke's Madras Wish Court Rep, 
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page 77,) to eall for a partition of tho ancestral estate, Tle possesses, 
What- 


therefore, something more han a mero contingent iatarost, 
ever niay bo the precise consiiuetion of the Seetion of the Code of 
Civil Procedure which fas been quoted, wo think that there ty no. 
thing cither in that Seetion or teany rate af Law to prohibit a son 
from maintaining a suit fora portion ab lenst oof Che oehel whiels is 
sought for here, Tho plaintitiy appear to usta have aright to ask 
from the Court that the sales by their father may ha declared, if 
they eu establish that by ovidence, to be, as agninst them, valid nud 
inoperative to pass or to affect any right possoxsud by them in the 
proporty sold. ‘They may further bo cutitled loa declaration, ress 
pecting tho properly still in tho father's hands, thab ik is anecstral 
property, and that it, therefore, cannot be alienated by the father 
excopt wider tho ciretmstancas recognized by the Mitéksharé Liaw 
as justifying alienttion, and with the consent of thoso whose consort 
is by that, Law requisite, 

Tho suit mast be renmuded fox trial—W, R. Vol UI, pago 102, 


Caccurrs, SOD, A-—The 19th of Sune, 1836, 


Mores DAL and Kantan Sinai, Appellants, 
VOTSUS 
ee Sinai, Seva RAM and Duiwenr Siyan, 





Murrin-ds 
Respondents, 

Avcoviling to the fuy as onrront in Bohar, the alionation by a findoo father of immoye 
able mneestrs) mopotty without tho consent of his song, exept on prov? ol nereunity, 
dn illegal, 

Tho respondents instituted the action, oul of which this appenl 
arose, in the Zillah Court of Ramghuy, against the appelhints, to ro- 
cover a fourth or a four anna share of mouzih Doobhea  parguunak 
Shehurgottec, which they alleged to bo their ancestral property. 
Tho plaint sob forth, that Dariao Siugh, tho grandfather of the 
plaintifls, Ind two wives, by the first of whom he had a son named 
Kunhaia Lal, the father of the plaintiffs; and hy tho second three 
sons, vic. Mundul Singh, Ramjeawn Jal, and Molin Lal Jn tho 
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year 1215, Diviao Singh gave to Kunhaia Lal, a portion of his 
proporly, among which was included that now sted for, and sepa- 
ratod him from the rest of his family, bo himsell residing with his 
sons by his second wife. Th 1216 Kamhaia Lal died, leaving, as 
his heirs, his sons tho plaintifts. After Uris Duriao Singh, without 
the consent of the plaintiffs, sold the ontire four ania sharo of 
mownh Doobheo (which was all that he ever possossod of it) to 
Motes Lal and Kalian Singh, and thus disposed of the portion 
of tho villaga which lo had already givon to their father Kunhaia 
hal. On tho purehasors attempting to get their names registered 
in the Colloclor’s offiec, the plaintill’s protested, bat were raferred 
to the civil Court. The shave of the village transferred to Kunhaia 
Lal was just what he would have been entitled to on the death of 
his fathor, and the plaintills as the representatives of Kanhain Lal 





“have a further claim to it under the luv of inheritance. ‘They no 


cordingly sie to set aside the salo of their portion of tho villago 
mado by Dutino Singh to the defendants, and lo obtain possession 
theraof, ‘Tho caso was referred to the Zillah Pundit, 

Tho Pundit considering tho facts stated in tho plaint to have beon 
proved, gave judginout on tho 4th Mobruary 1825, in favor of the plain. 
tiffs, ‘The pundit’s deeraa was afirmod on appeal to tho Zillah Judas. 

A special appeal waa thon admitted by the Provincial Court for 
tha division of Patna, and, on tho abolition of that Court, the case 
was bransforred to Lhe Sudder Dowanny Adawlal. 

By the Court, prosont Mr G, Stockwoll: 14 is proved that, 
Bukhtawur Singh died in 1219, and that his estate was uot divided 
moony his heirs until 1220; the allegation of the plainulfs, there- 
foro, that Kunhaia Gal obtained possession in L215, undor a pitt 
from his father Durtao Singh, falls to tho ground. bb romains to ha 
cousidered whether a Elindoa, in possession of ancestral real pra 
porty in Behar, having sons and grandsons, can, withoutk their can- 
soul, disposo of it, ov any part of it. ‘The opinion of the pundit. of 
this Court is against tho logality of such an alienation of ancestral 
proporty, winless in special cases of necessity. Considering, there- 
fore, the plaintifs ontitled, under the law of inhorilanee, bo tho pro- 
perty for which thoy sue, T would confirm tho decrees of the lower 
Courts; but with roferonce bo the important point of law involved, 
sond on tho caso for another voice.” 


Vou. fh 
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Mr, Roberison:—" 1h ig in the evidoues that the plain! Mittor- 
ject Singh protostod against tho salo of tho proporly now in dispute, 
at tho timo that it was seld to the dofendants Meteo Lat ad Katian 
Singh by Dusiao Singh, The plabuifls’ Inthor protested, when tho 
mailer was before the Collector, in connection with the cammuimtation 
of names in his register, ‘Tho present suit, however, wns instituted 
iu C282, that is the year after the sale of the last two aanay of the 
village, and thas the phuintifls appear to hive objected: all along to 
the alionation of the property. According to the opinions of tho 
Pandit. delivered in the caso of Copal Chand Pandey and arother 
versus Baloo Konwur Singh, page 24, Vol. V. of the Reports,* and 
in this caso, as also in the easo of Ram Gal 'owareo, anid Ram 
Tuwukkul Towiree versus the heirs of Chuttur Tewareo, given at 
page 6, Vol. If, Strange on Hindoo Law, the alionation of ancostral 
real property by a Tiudoo father, without a clear nacossity, or the 
consent of his sons, is Hegel according to the Mittkshardé and other 
authorities eurvent in Behar, concur with Mr, Stockwell” Judg- 
ment cecordingly. 


Remarks (by Sir W. Macnaghton) 


The opinion of the Pundit dolivered in this caso has not heen 
given at length, as it was precisely bo tha sama effect, as thags dali- 
vorodin the cases above cited. The Vyduasthds specify that the filhor 
cannot alionalo immovable ancosteal proporty without the consout of 
sous; but as the right of representation is admitted aa tie as tha 
groat grandson, the fact of tho plaintils boing (he grandsons of Durino 
Singh would mako no difference in tho result. Tho extont of the 
father’s power over real inherited property is oluboratoly dixeuasad 
in the caso of Bhuwanco Churn Banhoojea, Appollant (Vol. 1, 
page 202,)—Sel. 8. D, A. Rep, Vol. VE, p. 71. 
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CUarcurra, 8. D, A—Zhe 8rd of April 1820, 


GorauL Cuuyp Panpry and Bears Lan Panpuy, Appollants, 
VErSUS 
Banu Kunwur Sinan, Respondent, 


A, mado n grant, of part of his inherited roa! estate in Shahabad, to B. On B's dosth 
his graudons ©, and D, (living their father F,) succeeded. LB, (his fathor A, living.) 
sued 6, D, and 1, to #eb aside tho giant, as iHogal wuter the Hinds Taw, and to 
recover the estute gaantod under an assignment from A, Ruled, that W's suit is bare 


red by the quite possession of 2, C, and D, during a term exceeding 12 years. 

Pundit of tha Sudder Dowany Adawlat, explains gifts illegal under the Hindoo Law. 
A fathor may give am amall part, of the ancestral ostata, for a pioys purpose, without 
tho consont of sons, 


My, Loyeestor first howd this case, on the 80th of December, 
1829, He held as proved, the possession of appellants, during a 
period, longer than twelve years, under the gift of 21st of Aghan, 
1207, Any dowbt created hy the use of a wrong letter, in tho word 
hibah, was obviated by the words “have given’ in the deed ; and so 
also, was any suspicion as to the onumeration at tho foot, obviated by 
tho oxtract from the Register. Mar. Leycester proposed, therefore, 
to roverso the decision of the Court of appeal, and confirm that of 
tho Zillah Court: and that under tho grant, appellants should ro- 
covor ns Shikami Taluh-dars, with mosno profits and costs, 

Mr. Turnbull, tho next Judgo, who sat on tho case (on the 21st 
of January 1830,) doomed it nocessary to refer to the Pundit of the 
Court, this question, for solution undor the Uindoo Tw current in 
Shahabad. “A, gavo somo ancostral taud to Boa Brafmin On 
his death Bs heirs succeeded and held, One of A's sons, in his lifo- 
time, now challenges the legality of the gift. ls i or not valid 2” 

To this question, the Pundit Voidya Nauth Misra dolivered an 
elaborate roply: its substance was this: “Mather und sons had 
equal proporty in aneostral lands, Hence, there was that eomun- 
nity, which rondered the assent of tha sons to the father’s alionnion 
indisponsable. ‘The gift then, was valid or otherwise, according as 
auch ossentinl, oxished, or nol. According to texts of the Saint 
Nérada, vited in tho Milékshari and other works, a gift made, inder 
tho influence of fear, asa bribo, and in fourtoon other calogories, 
was void, ‘Tho assent avon of the saus could nol legalize such gifts, 


{ 
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On tho other hand, according to the toxts of Katydyane and another 
Saint [ Vyfise wos mount], which aro cod in the anime books, the 
gift of a small portion of land, for the sake of piety, ovon without 
tho assent of sons, was valid; and (ho king is anjoined, (0 compel nv 
son, to swwicndor any incousiderable properby, whieh lie decensed 
father, Qvhother sound or sick,) may have given, or promised, 
for asphitual object. ‘Tho Pandit thus ilustratod these pious pitts 
Ish. AO present for performing tidixpansalle cites iy honaar of an- 
costort. 2nd. A prosonl bo Priosty ofliginting at sacrifices and the 
like. 8rd. Pious and reverential gilts to Bhahmins, ~as Brahaaotea, 
Krishudvpana, Daddrgha,—in satistaetion of a vow-ay Viillé 
or alimont,—also gifts from affection towards Vishnu and opher divi- 
nities. Tho Pundit declared his opinion lo conform with tho Ali. 
tékshard, Virancitrodaya, Vyauahara Madhao, and V yauahire 
Koustubha, works current in Shahabad. 

My, ornbull agrocd with Mr. Leycester, that Appellants had 
hold moro than twelve years, and in this, Mr, Ross concurred, Ihe 
also concurred wilh Mr, Geycestor, that the claim of Respondont, 
was barred by preseription, Mr. Ross accordingly, made fina) the 
judgment proposed by Mr. Leyeostor; whereby, the decree of tho 
Court of Appoal was reversed,—tho claim of respoudont dismin- 
xed, —and tho estate, to Appelluits, ag Shikami Taluka, at ront 
of 755 rupees, awaided with profils and costsy-——-Sol, 8. 1, A. Rep. 
Vol. V. p, 24, 
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Cancurra, 8, D, Au—The 24dh of April 1858, 


Present : 
IL. 'T. Raikes, Esy., A. Seonco, Jisq., and 
J, 8. Torrens Lisq., Judges. 


Regular Appeal from @ decision of J. J. Ward, Judge of 
Cullack, dated the second of April 1859, afirming a ceoree of 
Buboo Tara Cuunt Vidyasugus, Principal Sudder Amecn of that 
District. 

Damoopor Monararror, (Plaintiff) Appellant, 
VEYSUS 
Birdo Mouararrur and others, (Defondants,) 
Respondents, 


This suit was instituted to declare a mortgage invalid on the 
ground that, by tho law of Mitalshard, the consont of the holy was 
essontial lo Uno transaction, and had not been signified, 


dudgment.— 


It would appear from the Judgo’s decision that ho hold it proved 
that tho first wortgngo had boon eroatad for tho purpose of paying 
off Govornmont rovontte, but this finding is not sufliciont to disposo 
of tho wholo matter involved in the issue before him. 

It may bo shown that tho ostensiblo purpose of tho loan was to 
pay off Government Revenue, bub to render such a loan binding up 
on thoso who had reversionary interests in tho property, it must also 
be satisfactorily proved Uhat such loan was ab tho timo absolutely 
necessary from failure of tho resources of tho estate itself, and was 
not raised through the caprice or extravagance of tho propricter. 
This point has not been dotermined by the dudge; wo thorofore 
romand the case for a proper docision Utercon—S, D. A. Doo. 
for 1858, p. 802, 


68 PRECEDENTS OF | Boon ¢, 
Cancurra, SD, Aw The 80th of Marek 1859, 


Prosont: 


HT, Raikes and d. LL. Patlon, Esqrs., ddges and 
(i. Loch, Mise, Oficialing dudye. 


Oaso No. 326 of 1858. 
Sumo-suiaye Styait and others, (Vluintik) Appellants, 
WONSUS 
Cony Roy and others, (Defondants,) 
Respondents. 


Ry tho Mitdkshard law, alienation withont consont of heita boing unlawful but uncer 
nodossily, a tranufor by mortgage, made to clom off old dohta and pay for in ninanaga 
was hold Lo have heon mado unpor suilejont wm yont emasp, 


This case was atimitted to special appeal on the téth of 
May 1858, 
Sudgment.— 


Wo havo beon shown by the pleador of bho respondent, tho 
crodilor, hat this suit was brought by tho aons, on tho assumption 
thal tho father and anelos of the plaintilty had raised money hy 
mortgaging tho family proporty, and sqnandered the proceeds in 
ploastvo and debanehory, by whieh meant tho estute now eliimed 
had passed into the hands of tho eroditor. tn reply to this, the 
creditor shows that the mortgage, by foreelosiio of whieh ha now 
holds {ho ostate, was given by the father and uncles of (he plainditts, 
to clear off two other previous morgagos, bho (ime of whieh tnd 
been out, and subjected the mortgagors to the loss of Uo estate if 
foreclosed, and that tho monoy tas advanced waa also expounded in 
tho marriage oxpenses of n drughtor, 

Theso facks wero established to tho satistietion of the Courts 
below, and, in the opinion of those Courts, constilnted sueh neces. 
sitios as legalised the alionation without consent of het ander the 
Mitiksharé law, 

Tho point raisol in special appeal is the inaulliciency of tho 
ruses statcd to create such necossity as tho Mitékahant law recep 
nises, 
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With the finding of the lowor Court before us, that the causes 
stated do amount to tho necossily required, wo are only roquired to 
rogard thoso enuses as they appear on tho record. 

Doubtless, the encumbranco alcady burthening tho proporty, 
when tho prosont mortgage was exceuted, would have evontually 
necessitated a sale; and, thercforo, they wore primd fucie a noces- 
sity within tho law. Considoring, then, that Lho record docs con- 
tain sufliciont proof to justify the finding of the Courts below 
regarding the existence of such necessity as justified the solo, we 
soo no reason fo interfere with tho judgment, and dismiss this 
appoal—S, D, A. Dee, for 1859, p. 876. 


Cancurrs, 8. D, A—The 8th of June 1861, 


Present: 
GB, Trover, G, Lock, and C. Stoer Msqrs, Judges. 


Oase No. 348 of 1858. . 


Mussr. Junnuk Kissonim Koonwon, sister aud guardian of Banoo 
Kissna-Kinsonn NARAIN Stvau, minor, (Plaintifl,) Appellant, 
VOYEUS 
Banoo Rugitoo-nunduN Stnau and others, (Defendants) 
Respondents, 


Hold, that undor Uno law of Mitta as well av of the Mitdatud, a father i only joint 
ownor with his dons of ancostial estabe, and enn only exareive the power of ation 
tion in tho casa of a minor son existing ab tho fime, under ch eumstanees of lngul 
necessity, Told also, that tho debts contracted by plaintitt’s father aw uot shown to 
De of auch « nature ug to absolve the son fiom tho obligation to pay thon, 

Hold furthor that, with the oxcoption of five of tho males modo fi oxcontion of dea oes 
of Court, all tho remaining, males for the veyormd af whieh the prosent anit in brought 
wore not made under eireumstances showing any legal necessity for them, and: thay 
aro conaaquontly invalid under Hindoo law, Case dovided accordingly . balh partion 


under oitenmatances Lo bear thoir own costs, 


Suit laid at Co's, Rs, 9'7,500-6-8, 

Messrs. O. 8. Trevor and GQ. Lavk—Musat, Bei} Koouwar, 
patornal grandmother, and afier her demise Must. diumuck ls issoree 
Koonww, sister and guardian of Kissou-kissore Navain, plaintitl, 

oO } 
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suey Bhogwut-narun Singh, Tab party, Ramenaran Staph and \ 


Ragyhoo-mmdan Singh and Uhopurkash Narain Singh and others, 
2ud party, and variate: others, for the cancelment of eothain deed: 
of salo ilegally made and without warrant of luv, 
Maint’ alleges that Mohesh dla and Onme di were the 
aneostors of the differont parties before the Court, aud brothos and 
sons of Bhuwruthia dla, tho common ancestor ‘Phat halle at thet 
Dad amassed Igo property whilst living: together 5 Chat) Mohesh P 
Sha had an only gon, namod Lurdeo-narain Jha, who died childless ; 
that Onur Jha had one son, Kabul-kissore, wha stecarded Co the 
wholo estate; that Kebul-lcissore had three song, Moboudur-niain, 
Ram-narain and Lutehimea-narain, Mohondur-natain had) two sons, 
Bhugwut-narain, the father of plaintiff, and Ramanoograh Singh, 
That Ram-narain had two sons, Rughoo-nundin and flur-purkash, 
defendants in this case; and Datehmoo-narnin bad a son, Bishon 
purkash, defendant ; that bho Uhroo brothers lived toyothur tll 1238 ; 
that in 1289 or 1932 Lutelimee-narain seperated himaell from his 
brothers, and they divided all the property into three porta, and 
each took his share; that both Mohbondur-narain and Ram-narain 
still lived in commonselily, That in 12h) or 18dh, Mohondarnarain ‘ 
died Teaving his eldest son of age and his: youngest aominory that 
altor his donth in Ass 1242, Bhugwat-narain separated Tinsel from 
Ranwenarain Singh and retained possession of one-third stuae of Che 
property, partly on his own account and partly as paaidian af is 
minor brother, Ramanovgrah Singh ; that before Che sepanition af 
Bahoo Ram-narain Singh there wore lacs of Rupees and other article 
loft by his grandfather and fathor, which wero divided hetweon Baboor 
Ram-narain Singh end Bhagwat-narnin Singh, according to the 
former deed of partition ; Unit aftor tho separation, Bhizwat-narain, 
on aecount of there being no ona to tale enre of hin, born Co five 
oxtravagantly ; that on Rimanoogral artiving at his uinjority, and 
seeing Bhagwat-narain Singh Uving extravagantly, he separated 
himself from him in £269, and hold possoasion of his one-rixth ybare, 
and Bhugwut-narain hold his ono-sixth share of the ancestral pro- 
perty; thal at tho timo of the death of Mohondur-muain no debty 
wore duo from any ons, but he foft mach cash and other valuablos, and 
had an cstate also bringing in a large income, and the shary averning 
to plaintifl brought in at lost a net income of 30,000 Rupees; that 
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on Bhugwat-naren heeomiag evtravage, th wes good opportunity 
for Ranemuain Sigh, defendant, and other defendants, fo entangle 
him in diffientties and take his property; Chat for small sims of 
Money Ghey insGeated and cased bine fo exeento bonds for large 
mmiounty inthe mame of other individuals; that when these nomi- 
nal Mohajans obtained their decrees, they themselves began to 
purchase then; thatagain they insteated Bhugiwut-murrin to execute 
other bonds in their own names, lending him small sms of money, 
hut nob giving him any account of the same, and then caused him 
do execute bonds tor double, brelte, lowe and five times the amoung 
of the stims actully paid Co hit and obtained decreas ow the sane; 
that they also instigated other erediters to sue and obtain decrees 
for false debts; that then imny Mou 





hs were bronght ta 





silo aut fourlosn villuges: were sald on diferent dittes and yours, of 
which 9 villages of large valde wore quehased by Ram-naran, 
Rughoo-nunduan Siagh and others, second party defenduars, one by 


Pishon-purkash Siogh fi the name of Nursing Thakoor, his own 





servant and four by he othor defendants as is given ia sehodule 
below; Ghaf, morcover, they caused the sail Bhugwat-narain to 
execute many Deods of Sate for many villages of large values iu- 
surbing largo stums of monoy in theam, somo in the amos of tho 
defundanta of the second prrty, and some in the fiebitions names of 
theiv servants; that, in short, bobween 1257 and LOE all the ances: 
bral and paternal property of plaintil 
to strongthen their fraud and to seroon their evil acts, they have 





father was cigsipabedls thi 


prepared a deed of gift (Ala-nanul) of five villages i plaintitt's 
favor, alloging Glial ib was exeoutod in bia (plaints) favor hy his 
fathor al the eeremonivs performed shorlly after his birth, and have 
rogistered il, hoping thetchy that the claim of plaintiff? to his 
ancestral estate hy the reversal of the deeds of sale would not he 
made, That the present suit is iastitited consequently to establish 
the revorsionary right of tho minor plaintif® to Uke property alleged 
to Jiave been sold to the defendants hy the reversal of the Deods at 
Salo, as having been made by the minors father cantauy to the 
Jawa Mithila, witheuh any necessity, Dab merely to satisfy hig 





presout extravaganeies, and by tho ‘vancoluent of Che allesed Dood 
of Gift ba himself. 


Vou Wl i 
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Vrom the deeiaion of the Principal Sudder Ameen, adverse to 
him, an appeal has now been preferred fo this Conrk by the plaiatil 
below. Uo, in his Appert-petition, calling ta qaestion the kiw af 
Mithila, as taid down by the Principal Sudder Ameen, submits that 
as to the power of alienation by a fathor with a minor son living, 
i is identical with the luv of the Mitdkshard, and that that power 
can only bo exercised within certain limitations, and under certain 
enetunstances nol present in tho ease before the conrt, and that, 
moreover, in the present ense, the purposes of tho xales were of 
an immoral nature not sanctioned by Tindoo Lay, that consoquen tly 
tho dearce of the Principal Suddor Anteen should be reversed, os - 
copt as to the reversal of the Deed of Gift to plaintiil and the sale 
of the dwelling houses, 

Pho issues raised on tho pleadings in tho suit, are +— 

Ist. lias a father, under the law of Mithila which prevaily in 
Virhoot, an absolute power to dispose of am aneaxtral property as 
ho plenses, notwithstanding that a son is living, or is only a joint. 
owner with his sons, and, thorofore, with a power of alionntion to 
bo exorcised, in the case of a son who has reachod his majority, 
only with his consont, and in tho caso of minor song, aa in this su 
only on a legal necessity arising ? 

2ud. Hf he has only a rextriclad power, wora tha dabte tor 
which the alionations took place of such a nature as under Hindvo 
faw, to rondor the property in which tho sons lave a vented in 
terest undor no circumstancos liable 4 ‘ 

Srd, Tf not of such a nature, was thoro any such real or apparent, 
nocessily for the sale as justified the vendor in salling, nod the 
vondeos in purchasing, properly nol rbyolutoly the property of the 
seller, but held by him, partly as his own and portly as brastee fur 
his minor son? ‘ 

Tn enses to which tho reports of this Court do not furnish any 
authority, woe are compelled to resort to Vyaoasthda of leaned Pun- 
dita, and it may be in some cases to evidenco of loen! custom, but 
if the roporis of the court furnish us with no anthorily, and also the 
reasoning, upon which the ralo laid dawn conclasivaly, is bused, 
we prefer being guided by it, and to leave tess weighty authorities ; 
at the same time we lament with the government pleader, that the 
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clue ulhorities in Mithila law havo not boon rendored avail: 
able, by being translated into Muglish, to Judges unlearned in the 
Sunseril language, and that we ave thus, many of us at least, unable 
from our own serutiny of the text to ascortain and vouch for the 
weetracy of the law ag laid down by our predocessors in the court ; 
1 tho present inslunce, however, such serutiny is the less necessary, 
ws the easo on which we intend lo reply, was decided by that great 
authority in [indoo Law, Mr. Colebrooke, and also by Mr. Fom- 
bello, and had the Vyaeusthds on whieh that judgment was founded 
been incorrect, they, subject as they were, to the serutiny of a pro- 
found Sanserit scholar, would undoubtedly not have been adopted. 

Tn the case of Sham Singh versus Musst, Umraotee,* which 
wa 'Tihoot case, governeé by the law of Mithila, the Pundits 
Vyavasthd accepted by tho court was to the effect that ‘aif a Hindoo 
possossing immovable ancestial properly, some time previous to his 
doath, expresses himsell in talking of his eldest sou, to the oflect that 
‘you will become solo proprictor on my death, and my younger son 
will be provided by you with a suitable maintenance,’ the gift cannot 
take place fiom the omission of tho word dda (donation ) in tha 
expression, which, both according to the shasters and the current 
practico of the country, is essontial to complete tho gift; further, 
supposing the dé (donation) lo have been expressed in the above 
sontonco, still the gift cannot be considered valid, because « father 
and sow possess an aqual right ia aeestral iamovahle property, 
consoquently the younger brothor’s right is osteblished, and the 
estate becomes joint property, the gift of which is log, and a vor. 
bal gift, under any circumstances, of immovable propotty, tailors 
supportod by a hebba-namah, ts invalid.” Tho authorities, aytocably 
to which the Vyauasthdé has been deliverod, are tho Vivada Rati. 
kara, tho Smriti Shamuchchaya, Vivdda Chandra, Viydda Chinti- 
mani and other works cument in Mithila. 

Now ib will be observed, that the particular case cited rofered 
lo gilts of the whole proporly, whereas in the present vaso wo live 
only the sale of a portion, bub uobwithstauding this difference, bho 
principle upon which the doctrine, as to tho former sob al circum: 
stances, is fownded, applics to bhe latter, and the illegality of both 


beeen a 


* Vol. LL, page 74, Select Repurtiot Sudde Dowany Adalat. Ante, p. Ub 
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tohased apon the fact that The father aid (hea vu Mathaba aus ny 


the counties governed by tie Mitiksdiad, poe ome equal cedit on 





ance tial mmoyable praperty 
Thi poneaple ob anment Hondo Jas appear seeortin ste the 


peecedent.ool Gay Cord ahove ented, tora in the hook ot Mithia 
as wells the McGds Tae 

Ou Che eeonud then of Che fandamental prow upie af ecucned: ftun 
doo Taw, Ube pumesple ot co owner dip of father and cou, und the 
preeadent of thi tom vbave ctled eolablodiny it we tease no due y 
tation on the thot tone in the present ease af findiee that tider the 
Jaw of Mithiht, a father is gomt owner with his sond of Tas anes sfral 
vofate, mid ean only excrete the power of alton ili in the etse of 
aominer son esisting al the bane, ast Che proeeebt ta tance, tales 
cheunstaness of tonal necessity, 

Hodis been attaurpted to be shown as hy the ev tlenco at wit 
nesses Chat the ox trivaaiees of the fatter of the anor Bhar wat 
invain Kam, were of Che natine of dissipations, Con whiedy wider 
Hindoo fay, as being reprint Co good merals, the sou woul andes 
no cheumstianees be tables that, Cherefore, en tlie pronnd: Che aale 
of the property in which the son tees a vested interest te ulead: lined 
wo ge tot sttistied with) evidence of thor nator’, all de gation 
Fonds) to estatvagines, Dat ul ex taivwagiice cube nat onned by ation 
pabon repuzanin to pood anocily tn the Eindee see ot Che tern, 
gad nothing bul fhe comwest and most odioabbe ssh aee ay te dee 
prrbeukar mabnte ef disaiypmion af the delitar, would qe tity ane 
giving a verdiets on Cie second isste in plamiils fever, and as ae 
evidence of ¢hat kind is before us, wa find for Che de fond ut Upon ut 

We proceed to (he consideration of tha thi eae On the 
park oof the plittifl, ty contended Ghat an the plant) eran 


father. death, no debts were dite by haan, bit le ded vonth bares 


Fe Nncent byw tneludtiog: Heda fin’ os tine teen wel aetardbot by oa tpn 
witter, Chines nest de methane itdiidaad cg tecricd net sachet ediedt fut with 
lanober. not wilh oinyle fone hampe bat with prongs, the amature Rema Les, (al 
mode yuriprtidence followin; an at oy doy look Capon en nye bya are cepted 
weal eeeoitary cobiion ob th aihtot propody, bat ue ladda ander og key dt 
revi ‘Phoe a een ca ron ge hor, be aipure cw ve ded antere Cie dee tithe’ 
shh fiance al en atlbgaiie yOu cat der tan ho is eve, a oaban conhine acter pa 
matic by He TG as the Das Ceca tenn paedatann ek tae bathe catate coco tice ble 
abet ne Chere the vale did tt tay be comgectnre Tliat pris ate Property an the uh ape 
wefaen tore se fhaterimedivitid worebe tty fed by Che preted ct orange 
mrontoot Ce parte a bGs ab amhiyebrads ten (he bhowdod spehtaed a CU, at 
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vstatos and possessed of considemblo realy money ; that, the yearly 
income of (he plaintiff! amounted Lo 30,000 Rupcos, a sum quite 
suliciont for all his wants; that, mofover, there wore no gieal core 
inontes in the family requiring large expandiure, and in petit of 
fact, the family expenditure amounted to not moro than 5 or 6,000 Ls. 
annually 5 bhal the sales for the reversal of which the present suit is 
hrougll, wera made without legal necessily, mercly ta raise money 
lo onablo the seller fo tdulge in an extravagant modo of living, or 
bo satisly bonds for which small considerations had heen given aud 
deerees upon thoso bonds, ‘I'he property sold being of a value far 
beyond the amount of the decices ; that granting even uf plaintill’ is 
unable to displace the sales which have taken placa in exceution of 
judicial deerees on the only growad on whieli a displacement would 
he legitimate, vfs, (he immord purpose of the loan patent on the 
free of the deerees, still the other sales are liable to reversal as 
being made without any neeessity, and nob only were Chey made ou 
the part of the vendor withouk any legal necessity under Hideo 
law, but they have been purchased on the part of tho purchaser 
without thal enquiry and caution with a view to secing that no 
breach of (rust was committed, which a party, deaing with a person 
iu tho position of tho plaintiff, a party a trusty with tho vostrietod 
right of salo, should havo usud,* thab considering tho position of tho 
father and that of the porson purchasing, rolations in most insiances 
to ouch other, tho latter, therefore, cognizant of all tho cieumsGunees 
of the family, it was incumbent on them ag laid down hy the Privy 
Connell in tho ease of Wanooman Persaud Pandey versis Mist. 
Babooce Mimraj Koonwaree, to prove tho fiefs, prestnnahly better 
known to him than do tho tafant hei, vis, those frets embodying 
the representation mide bo thot af the alleged receipt at dhe sale of 
ostibes, and of the motives which induced the purchaser, but nothing 
of this sort have the defondants athempled to prove, ‘That conse 
voption of the sale mado in the exeention of de 





quently with the ex 
orees, all the sules should be reversed as havin been niade without 


wtthority under Hindoo luv. 


The sates for the reversal of whieh the presont suit is brought, 





divide thoniselves into Uhieo classes, Ist, sales made by onder of court 


* Shonglall x. Anstey Do Gea, Micnaghton and Gordon, Vol 1, page 6b, 
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iu oxvcution of decrees, 2nd, sales made privatoly to satisfy decrees 
and bonds, and 8rd, sales mado simply iv order lo isu money for 
xome purposs or othor.  freodem on tho part of tho gon as firs 
rogards anoostral propoity from the obligation to diseliuige the 
father's debts wider Tindoo law, can bo suceossfally ploaded only hy 
a consideration of the invalid neéura of the dobts ineurvad. Now 
wo aro clearly of opinion, that tho plaintiil has boon tuneble to show 
that tho oxpunses for which thoso decreas wore prssul, word, looking 
to the decrees thomsolves, and wo cannot now look boyord these, 
immoral, and such as under [findoo law the gon would nob bo liable 
for; wo musl, thereforo, decline to intorfero with tho & salos, Now, 
25, 26, 27, 28 and 29, which havo taken placo by tho intorvention of 
the courts for debts, which, though caused by oxtravayance, ware 
suoh as a son would be liablo for, Tho remaining antes tall undor 
othor two classes; under tho Qud class of sales mado to sntiaty du- 
eroes and bond-debts fall Nos, 3~4-14- 16-18-22, and under tho third 
class fall the remaining sales, Nos. 1-2-5-6-7-8-9-10-L1-12-18-16-t7- 
10-20-21-28-24. Now in sales mado without the inlorvoution of a 
Court of Justico whon tho vendor is a trustes for others as woll as 
pmb owner; and the purchaser a stranger, such ptrchasor is, us von 
tended for by tho learned Advocate Qoneral, under an obligation ta 
onqutive and sou thal no broach of trust is, by the act of saly, lo him 
committed, when, moreover, the purchaser is nob a atvangor, but oa 
person knowing not only the position of tho vendor, but tho civaum- 
stances of tho family, Uto obligation is stronger upon thom of mating 
auch onquiry, and if the transaction, of whalovor nature it may he, 
bo afterwards called in question, the onze is clewly upon him of 
showing what Usoso facts wore which were represented to him, ax 
raising tho necessity, which was sufficient to justify ib in hit mind 
undor tho Jaw applicable to the caso, 

After an attontive analysis of all the evidonco placed bofore us 
by tho defondants, wo are unablo to say, that any such proof of a 
satisfactory naturo Nas been placod before us by thom in this onse, 
but the doctrine has beon openly adopted by thom that tho silos 
themselves prove their own necessity; wo think thal this doctrine 
is allogethor an erroneous one, and thal on the simplo failuia by 
thom to prove that thoy lad mado any enquiry ay to tho legal 
necossily of the sales in cithor class of casos undor considuration, 
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j this case might at onco be decided against them ; but on referring to 
the evidonce of the plaintiff, the naturo of all these transactions at 
onco becomes apparent, and also tho fact, that thoy wore all without 
excoplion entered into without any logal necessity, considorable 
aus in Lho aggregate wove paid over to tha debtor, for which bonds 
to « large amount were given and decrees have boon obtained on 
thoso bonds, and tho transaction scoms to havo been part of a ays- 

: tem ontored into by certain parties, including the principal defen- 

fr dant, to caso plaintiff's father of his ancestral property by supplying 

, his oxtravagances, ‘Iho oxistonce of a bond debt or a decree founded 
on, is neither of them, as a genoral rule, sufficient to warrant a 
private sale of proporty partly hold in trust. beyond the amount of 
the deeree or bond debl without the intervention of the court, and 
il follows a forliort, thal whero thovo are noithor decreas nor bond 
debts, the salo of trust property at all can, undor no circumstances, 
excopl those of strict logal necossily, be uphold by the court. 

Under this view of the case, we confirm the oder of tho lower 
court, revorsing tho snlo of the dwolling housos by plaintifl’s fathor, 
and algo tho Deed of Gift of the five villages allogad to have boen 
mada in his favor by his father also, and wo declare, reversing the 

} decision of tho Principal Sudder Ameon, that as far as concorns the 
righis in yevorsion of tho minor plaintiff before us, tho solos fiom 
Nos. 1 to 24 inclusive aro null and void: ag tho plaintiff's futhor is 
slill alive, plaintiff is not ontitled to possossion and will romain for 
the parties intorestod to determino amongst themselves, whather tho 
transaction entered into shall stand good for tho life-timo of Bhug. 
wutnarian, but with that determination the court has at present no 
concern. 

The court also dismiss so much of tho plaintif’s claim as rofors 
to the sale of tho five properties, 25 to 29, mado in oxecution of de- 
crocs of court. 

Under tho spocial circumstances of tho case cach party will 

: bear his own costs, 

Mx, ©. Steer—I concur in tho view takon by my colloaguos 
in this caso. —8. D, A. Dec, for 1861, p. 218. 
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Prosont: 


Sir dunes W. Colvilo, Sir Barnoy Peacuek, 
Nix Montagne, 1. Sinith, Sir Robart 2. Collier, and 
Sir Rrwronco Peel, 


On appeal from the Migh Court of Judicature at Kort Wil 
liam in Dlengal.® 


GQuapuarin DALE and another, versus Kawroo Laut and othors 5 
7 and 
Muppun TraKoor, verse KANtoo Lant, and olhurs. 


Ancoutral property which desvends ton father andor tho MilOsahwd law, i nat ox 
ompted fom lability to pry his debts hevause axon ty born to him, tiles the debt 
ia Meyal or has boon vontracted for an immoral purpose, in whiel: caso tho non may 
not bo wider any pious obligation to pay it. 

A. purehasor of joint,ancosteal proporty undor an oxesution i nob bound ta go back 
beyond Che deorea to ascertain whether the Qourt was right in giving tho duerod, 
my having givon it, in putting up tho proporty for anly in exoention. 


This ia a suit brought by Baboo Kantoo Lall, the son of 
Bhikharce Sall, and by Mussumut Doolaro Koonwaroe, on behatl 
of Mahaboor Porshad, tho minor son of Lalla: Bajrang Baliye, bho 
suid Kantoo Hall and Maliabeor Porshad boing grandavns of Moone 
shee Kunhye Dall, deconsod, aguinat a unmbor of difforent dofon- 
dants, who aro wholly unconnoctod with anol other, to reaover 
possession from them of corlain portions of land which halonged 
to tho ancostral ostriy, also to sob aside tho Dood of Sata oxeunted 
by tho two fathors, and lo recover possession af the whole proportyy-« 
not the partienlar sharos of the sons, oven if tho sons could ho 
said in acase liko the prosout to have had distineb and separate 
shares. ‘Tho Principal Sudder Amcon dismissod the suit. ‘The 
Tligh Court sob asido that docision and awarded te the plaintiil 
Kantoo Lall one-half of his father’s sharo, that ia, ono-ball of an 8 
anna share; but as to tho other plaintiff, Mahabeer Porslad, the 
minor son of Bujrung Sahye, they held that ho was not entitled 


* From the judgment of Komp and 1 Jaokam, JJ, in regular A In No, Had 
of 1867 and No, 41 of 1809, doeidud 10th April 1808-0 W2y Weng 
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to recover, inasmuch as he was not born at the timo when the dood 
of sule was executed. In respeet of thal portion of the decision 
ng appeal has leon preferred. : 

The property is situated in the Mihkild district, and is govoruad 
hy the Mithilé Jaw, which is very similar to the law administerotl 
wider the Mitdkshardé. With referenco to the Mitékshard upon 
this point, it may be woll to read from the 11th Moore's Privy Connoil 
cases, p. 89, a portion of the judgmont which was dolivored by 
Lord Wostbury in tho case of Approvier », Rama Subba Aiyan* 
before the Judicial Commitice. Ho says :—" According to the trae 
notion of an undivided family in Lindoo law, no individual memboy 
of thal fumily, whilst if remains undivided, can predicate of tho 
joint ond undivided property Chat he, that particular member, has 
a certain definite shave. No individual member of an undivided 
family coukl go to tho place af the reecipt af rant, and claim ta 
tako from tho collector or reeciver of the rents a certain defi- 
nila ahave, ‘Lhe proceeds of undivided property must bo brought, 
according to the theory of an undivided family, lo the connnon chest 
or purse, aud then devlt with according to tha modes of enjoymont 
of tho mombors of an undivided family. But when the membors 
of an undivided family agroo among thomsclves, with regard to a 
particular property,that itshall thenceforth be the aubjoct of owner. 
ship in coriein dofined shares, thon tho charactor of undivided 
proporty and joint onjoymont is takon away from tho subjocl-mattor 
so agreed to bo dealt with; and in the estate cach member has 
theneoforth a dofinito and cortain share, which bo may olaimn the 
right to receive and lo onjoy in sovoralty, although tho propurty 
itsulf has nol boen actually severed and divided.” 

It is probablo that on account of this case, and on account of 
a decision in tho Tigh Court, 12 Weekly Reporter, Full Bonch 
cases, p, 5, this suit was broughl, by Kantoo Lall and Mahabsor 
Persad, not for tho purpose of recovering thir respectivo shares, 
because they had no distinct or dofinite shares to recover, bub to 
recover the wholo property upon tho ground that tho sate by tho 
falthors was void, and that the whole proporly whieh the futhers 
had conveyed ought to be brought back again lo be joint proporty 


+ memmomm Elem ane ew ae wees - ss - # “ Pee) 


* Kuthorland'’s Privy Connoil judgments, page 637, 
Vor, Ul, 10 
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foy the benefit of tho whole funily. Ul is quostionnble whother 
a KOR can, under the Miltkshart law, recover an undivided shave 
of anecatral property sold by his father (12 Weekly Reportar, Civil 
Rulings, 478), But it is umecossary to determing that question in 
tho prosent case, beens their Lordships ave of opinion tht, look- 
dug to tho eirenmalanees of this case, the plainti? was not entitled 
to recover any portion of tha estate as tegaida tho fiat two do- 
fondants. 

IL appears that tho deed of sale was exeeulod on tha 28th 
July 1856. Ab that timo a deerae had heon obtained against Bhi- 
khaveo Lath ab the anit of Byjnath Chuckorbutty, upon a bend 
oxocuted hy Bhikhavee in his favor, and an exeeution lad issaed 
agiuival him, upon which his “right and share” in tho dwelling- 
houso belonging to the family had been attached. 16 was thorafore 
nocess'y to raiso mouoy to pay the debt of Dhikbares Lall, the 
father, and to get rid of tho oxoeution, whatover the effect of it 
might ho. 

The proporty desconded from Kunbya hall, who died in the 
year 1250, Tho eldoat of tho two plaintiffs, Kantoo all was not 
born until L251, So that upon the death of Kunhya Tall, the 
property descended to Bhikharoo Tall and Bajrang Sahyo ay his 
two Kons, aud Lhey wero tho only persons interested in tho proparty 
ab that time. There can bo no doubt that if thoy had contracted 
adobt al that time, the property which dexcended ta them from 
their aucostor would have been liable to poy it, Bub ih is anid 
that they could uol soll tho property, beeauso in £261, hoforo thu 
dood of sno was oxccutod, Kantoo Lal was born, and, by ronson 
of his birth, under tho Afihild law, he had acquired an intorost 
in this proporty. ; 

Now it is important lo consider what was tho intorest which 
Kantoo Lall neqnired. Did he gain such an intorosh in this pro. 
porly as prevented it from being liablo te pay a debt which his 
father had contracted P If his father had died and had teft him 
as his heir, aid tho property had come into his hands, contd ho 
lave said that because this was ancestral proporty which descoudéd 
to bis father from his grandfather, it was not liable at all to pay 
his fathor’s debis? In the caso, which has beon referrod to jin 
mgumenl, of Hunooman Porsaud Panday vw Mussumut Babooeo 
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t Mumaj Koonwares (6 Moorc’s Indian Appeal Cases), Lord Justice 


Knight Bruco, who delivered the judgment of the Privy Council, says 
ab pago 421:—" Though an estate be ancestral, it may bo charged 
for some purposes against tho heir for the father’s debt by tho father, 
unloss tho debt was of such a naturo that ib was nob the duly of 
the ‘son to pay ib; tho discharge of it, oven though it affected ancestral 
vstnto, would still bo an act of pious duty in the son, By tho Hindoe 
law, tho freedom of tho son from the obligation to discharge tho 
{nthor’s debt has respect to the nature of tho debt and not to tho nature, 
+ of tho astato, whether ancestral or acquired by the creator of the 
debt.” ‘That is an authority to show that ancestral property which 
descends to a fathor under tho Mitéksharé law is nol exempted 
from liability to pay his debts heeauso a son is born to him, It 
would bo a pious duty, on tho part of the son to pay his fathor's 
debts, and ib being the pious duty of the son lo pay his father's 
debts, the ancostral property, in which the son as tho son of his 
father acquires an interest by birth, is liable to tha fabhor’s dolls, 
Tho rulo is, as slated by Lovd Justice Knight Bruce :— ‘Cha freo- 
dom of the son from the obligation to discharga the father’s doh 
: hag rospoch to the naturo of tho debi and not to tho nature of the 
j catate, whothor ancestral ov acquired by the eveator af tho,dobt + 
It is necessary, thorofore, to soo whab was tho nature of tho 
dobé for tho paymout of which it was necessary to raiso money by, 
tho sulo of the proporty in question, Tf the debt of tho father had 
hoon contracted for an immoral purposo, the son might not hs 
undor any pious obligation to pay ib; aud ho might possibly object 
to those ostrtes which had come to the father as aneostral property 
being made liable to the debt. ‘That was not the caso bore, 1h was . 
not shown that the bond upon which the decreo was obtained was 
givon for an immoral purpose; it was a bond givon apparently for 
an advance of monvy, upon which an action was brought, Tho 
bond had hoon substantiated in a Court of Justice ; thore was ng- 
thing to show that it was given for an immoral purpose ; and tho 
holder recovered a doereo upon ib, ‘There is no suggestion either 
that the bond or the decroo was oblainad bo-namoo for the bonofit 
of the father, or morely for the purposo of enabling the father ta 
sell tho family property and raise monocy for his own purpose, ‘Choro 
is nothing of tho sort suggested, md nothing proved, On the con 
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trary, it was proved Uhat the parehaae money’ for (he estate was 
paid into the bankers ef the fathers, aud wrudil was given to thet 
wilh the bankers for tho amount, aut that the maney was applied 
partly to pay off the deseo, partly to pay off a balaneo which 
was due from the fathers to (he bankers, aud partly fo pay 
Governmenk rovenne ; and then there was seme sinll portion of 
whieh the application was nel acconmlod for, Dut il is nob he. 
enuse (hore was a sntall portion which was not neeounted for, 
that tho sou has ae right to tue ent the bond fide purelinsor 
who gavo value for Uho ostate, and to recover possession of ib 
with mesne profits, ‘This he is endeavewring to do after the pure 
chasor has heon in possession for a poriad of ton years; for the 
purchase was complotod in 1856, pnd the suit was nab brought until 
4800, whon Uho son says thab tho vight of aetion avernod to tim 
upon his attaining bis majorily. Teyon if thore was no novossity ta 
raise tho wholo purchasa-money tho sale world wot be wholly void. 

Tt appears, thorefore, to their Lordships that the plaintifly are 
not entitled to seb asile the deed of suo; that the judgment of 
the Principal Suddor Amoon with regard to it was correeb jd Chiat 
the High Court wero mistaken in upaobling that decision, aud 
awarding to tho plaintil! one-fourth of the estato, as being ono-half 
of Uo shave of his fathor, 

Li-addition to tho enso in the Privy Conneil, thoro is a ease 
in tho Sudlor Court of Iussunmas Fina Kishores Moonen 
¥ Laghoo-nwnidwe Sing, reported in the ong Sudder decisions 
of L8GL; in which ib was held that it was uocossry for the son, in 
order to sob asido tho sale of property for the purporo of paying 
tho fathor's debts, to show that the debt was illegal ov contrautodt 
for an immoral purpose, ‘Tho passago is ab page 282, Lb is there 
said "Tho sales for tho reyorsal of which tho present suit is 
brought divido themselves into threo classes: final, suluy mado by 
order of Court in oxecution of docrces ; seeond, sales made privately 
to sntisly decrees and bonds; and third, sales mado simply in orden 
to raiso moucy for some purposo or guothor, [Froedom ou tha part 
of the son, as far as rogards ancestral property, from the obligution 
lo discharge the fithor’s debts under TLindoo Jaw can be sueeesstully 
ploaded only by a consideration of tho invalid nature of the debts 
incurred. Now we aro clearly of opinion that the plaintil! bas 
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oon unable to show tlint the oxponses for which those decrees wore 
passad wore, looking to the deorces thomselves (and wo cannot 
now look beyond these), immoral, and such as under Mindoo law 
tho sou would nob be linblo for.” 

It appenrs, therefore, to their Lordships thet the plaintifl cortnin. 
Jy is not ontitled to sob aside this deod, and if he wore so entitled, if is 
very doubbfal whethor he has only a particular shave in this properly 
of which he is ontitled Lo recover possession, Itis unnocessary, how- 
over, for thoir Lordships to decide anything with regard to that 
point, inasmuch as they hold that tho plaintiff is not ontitled Lo set 
aside the deed of sale. 

Tho second appeal is by Muddun Mohun Thakoor, lo is tho 
fourth defondaut in tho suit which was brought against him to ro- 
covor possossion of 5-anna share in mouzals Rajporo and Alli-nug- 
gw, &. Tb appears that Muddun Mohin ‘Chakoor purchased at a 
stle undor an oxceution of a decree against tho two fathers, To 
found that a suit had boon brought against the two fathors; that 
a Corr of Justice had given e decres against them in favor of 
a creditor; that tho Court had given an order for this particular 
property Lo bo pub up for sulo under the oxecution; and therefore 
is appears to thoir Lordships that ho was porfuctly justified, within 
tho principle of the cise which bas alrondy been voforred to, in Gth 
Moore’s Indian Appeal cases, in purchasing tho property, and pay- 
ing the purchase-monay bond fide for tho purchaso of tho estate, 
AL page 423 of tho report, Lord Justice Knight Bruce says »—" Tho 
powor of the manager for an infant hoir to chargo an estate not 
his own ia undor the Tindoo law aw linuted and qiatified power, 
It can only be oxercisad rightly in a caso of uced, or for the benefit 
of tho estate, Bub whore in the particular instineo the chargo is 
ono that a prudent owner would make in ordor to bonefit the ostate, 
the bod jide louder is not allectad by tho precedent mismanage- 
mont of tho estilo. ‘ho actiml prossuro on the estate, the dangor 
to bo averted, or the benofit to be conferred upon ib in tho particu. 
Jav instance, is the thing to be rogarded, But, of course, if that 
dlanger arises, or hed arison, fram any misconduch do whigh the 
londer is or has buen a party, ho eunot take advantage of his own 
wrong to support» ehargo in his own favor against tho hoi, pround- 
ed on a necessity which hiy wrong has helped to cause.” ‘Cho samo 
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rifle has heen appliod in the ease of aw purchaser of joiob ancostral 
property. A prmehaser inder an eseeution is surely not bound to 
go back beyond the deen to ascertain whother tho Court was 
right in giving the decioo, or, having given it, in putting up to 
property for sale under an excention upon it Tt hes nlieady beon 
shown that if (ho decree was wu propor one, the interest of the sons, 
ag well av tho imerest of the fithors, in Uho proporty, although. it 
was ancesti, wore diablo for the payment of the father's debts, 
Tho purchaser tundet that excention, ib appears to theiv Lordships, 
was nob bound to go further back than to seo that there was a 
dares against Lose two gentlomen ; that the proporty was proporly 
lipblo to satiny the decree, if the deaive had boon given properly 
against thom; aud having inquired into that, and having bond fide 
prchasod tho osiato under the oxecution, and bond fide paid a 
valuable consideration for the propotty, the plaintils are nob ontitled 
to come in and to dob aside all that has boon done under the doeiea 
mud oxcoution, and recover back the state from the dolandants, 
Tt appeas to then Lordships, thorofore, that the deeision.of tho 
Principal Saddor Amevn as togatds thas portion of tho enya was 
also correct, 

Under thesa chetmstances their Lordships will humbly recom 
mond Her Majosty that tho judgment of the Ligh Court, go far 
ay ib relates to the two portions of the ontatos pmehaged by the 
appellants in those two appeals, respectively bo reversed, and thi 
the decision of the Principal Sadder Ameen with vega to them 
ho aflinmed, and that the respondents do pay to the appollents ver 
poctively thew costs im the High Cont, and thoir costs of those 
appeals-—S, We it. Vol. XXL P.O. p. 66, 


Assuming that an alienation by a febhor who ab tho time of 
seh alienation was a membor of a [indoo fumily living in commen 
salily, may be questioned by a son, 1b will have lo be seen whether 
the aliouahon was mado for purposes whielr justifies th—oor 
Ahmad vy. Lulla Persad—N. W. Rop, Vol. TL, p, 189 


Maro production of decree will not establish tho proprioty andl 
necessily of a sulo of ancestral property, hore should be evidence 
of the nature of the debts on which such decroes originated.- dtecates 
Stagh v. Lamjeot,—Lbid, p. 50, 
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To justify aliondtion of ancostral proporty,'n lognl neoossity for 
the salo must bd strictly proved’ to havo existed, and such nocossity 
counot bo inforrod fom-~the habits and gonoral character of tho 
voudor.—Mitragit Singh and others, v. Raghw-banst Singh and 
athors.—B, L. Rop, Vol, VIII, Ap. p, 6. “ 


Whore tho Court has oxpressly found the existence of dobta and 
that tho solo of ancestral proporty was a bond fide ono, the oirowm- 
atance that thero was no actual prossuro at the time in tho shape of * 
sults by tho croditors for the rocovory of their dobts, is not of itself 
sufficiont to invalidato tho alionation, 


A. salo of sucestral property moroly for tho purpose of procuting 
funds for the puveliaso.of other proporty formerly bolonging to tho 
family, cannot of itsolf be considored a selo for any of the necossary 
purposes sanotionod by law.—Kathur Singh and othos v, Roop 
Singh and othors.—N, W, Rop. Vol. IT, p. & 


A mortgage acquiring by oporation of law tho posscasion of an 
ostate mortgaged by a Iindoo father, without tho son’s consent, is 
bound to inquire whothor tho dobt, on account of which the mort» 
gogo is given, is logally a nocessary ono or nob; othorwiso it will not 
avail him that tho Court hag, on his application, declarod the mort- 
gage foroclosod, or conditional anlo rondored absolute. Purmanund 
v. Mussunvmat Orunba Koer,—S. W, Rop, for 1864, p, 148, 


“Whero ancostral proporty is to bo sold or mortgaged, all that 
a purchasor (or morigagoo) has Lo do is to goo Uhal thoro is aufficiont 
pressure upon tho ostato to render tho transfor nocossary. ‘Iho fact 
of thero being a deorec, an allachmont, and proclamation for aalo is 
auflicient pressure.—Sooray Koer v, Nuokchedee Laul.—S, W. Rop. 
Vol, IV, 0, RB. p. 72, . 

Whoro a mortgago lad beon offected by a Tindoo father ina 
district govornod by tho Mitéksharé law, for tho purposo of saving 
tho estate from salo for arreara- of rovonuo, hold, on the precedent 
of tho onso of ILumooman Porsad Panday, Privy Council Reports, 
Vol. VI, p. 393, that, as the mortgagoo appeared Lo havo acted in 
good faith and .had lont tho money to provent a former mortgage 
from boing foroclosod, his moitgago was a good and valid ono, It 


js a mistake to aupposo that the dicta in tho caso of ILumooman 











__ Persad Panday ouly ‘apply to alionations offedted by gardiana of 
“yninora, ‘hey lay down the gonardl principles by which -the courts 
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avo to bo guided in doaling with anita in whiok'tt ig sought to aot 
‘aaide alionations made by persons haying a limited or quatifled powey. 
ovor the oatatos thoy have alionated, 


Theso aro that tho powor of alionating can only bo oxereisod 
vightly in one of noad, or for the honelit of tho estate, bat where’ 
“tho charge is ono that a prudent ower woukl make in ordor o 
~ bonofit the ostate, the bond fide londoris not affectod by the preao« 
~, dant mismanagement of tho -eatate, Tho ackuel prasaurasou the 
estate, thd dangor to be averted, or tho benofit to bo conferred 
pon it in tho partioular instance, is go thing to bo regarded, If 
he Jondor inquires into the necessity for tho loan and acta honoally, 
ob fying’ himsolf that tho managor is aoting in the particular in 
‘slice for tho honoflt of tho estate, tho real existence of a sufflciont 
\oaaualty is not a condition precedent to tho validity of ‘ils chargo® 
6h tho ostate, nor ia ho bound to-sco to tho application of tlie n loy. 
Deotares Mohapattwr and others v, Damoodur Aohapattur and 
*othors."—8, D, A, Rop. for 1859, p, 1648,—Railos, Samuola, and. 
“Loo, Tudges, es 
Be 


© Th 1a a mistake to aupporo Unt tho data tn Uno aago of Funooman Porand Payday '%s 

nouly. te allonntiona offaatod by guardions wt intnora, hoy ly dewn, ible ganas 
fidlhloa by whiah, the courte ava to bo gutdud, in dealing with aufta in vitoh t da 
HO fat anid alfountions mado by porsons having w Jmltod or qualifud power over. si 

Quota bdyehave allonated, oe "é 
‘Phiode ako thab—bho power of alfonation oan only bo oxoralaod rightly tn 6g ot”! 
iE 


jor for the bonafit of tho vstato, bub, whore the ohargo iu ona that a prudent: ownar 
i take lif ordor to bonoflt tho ostnto, tho dond Ade londor Ja not albatod by tie 
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frodvdont mismonngemont of tho eatato, “ho nobuat proamura on tho watate, the dangarti 
O'-be nyorted, or tho bonofld to-be-conforrad upon iG in tho partloular inatango, J fi d 
2blilirg to'bo rogardoc, Tf the londor fnquires Into the noooasity for the loan atid ae 
“Honoatly, satlatying htmeolf thag tho manngoy da aottug dn the partionlay jnetinnos for bho 
oflb of tho oatato, tho ronal oxiatonca of a suiMofont noacusity ts nob w oondltlot” préiaas 
Gonb:to tho validity of lus charga on theostato, nov iv ha bound ta ago to the application, 
‘of tho monoy.—-Romarka by tho sald Gourd. 7 
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~ Carourta, SD. A—The 18th of May, 1861, 
‘ 7) Present: 
a? x °. GB. Trevor, G. Lock, and C. Stoor, Usqvi,, Jidgea, 


ay 


oy 


. "Gago No. 023-0f 1868, 


AMvERU? Musser, for Saran Misser, (Dofendaut,) Appollant, . 


versus’ 


', Dasee Persavp and Bauanny Laur, (Plaintiff) Respoudonts, 


’ No. 622 of 1858, 


B . oe 
Danrn Persaup and Butrakry Lavn, (Plaintiffs, Appellants, 
vernus ; 


AMHERUT Missne, for Sni-nam Missex and others, 
(Dofendants,) Respondents, 


-allold; on a quostion of tha necessity of the sale of Suecalral. property, rindor the Mitt, 


‘alin’ law, Ultat' the only proof of Neaoawity was tho reoital tna dynenamek ota 
debt of Ra, 1,000 tu'a aured-peeligee-dar, which was to be paid by platatita, it thoy: 
wiahad to compluto tho sale, aixd thot vondor failed to oxvonto tho convoymto, Hit 
the torms of this dood showed No auch prossing nogonsity of baymont on demand, 
Mula farthor that only 40 inuch of tho proporty should be aold as te suMeiont to, moot. 
ho olalm, and Unat whore tho whole of: tho ostate of a largor portion than absolutaly. 
Foqtifvod for Unte ptirposo fy gold, it must ho ahown hy tho purohasor to tho kablataa 





dono ithe ‘Coins, that the'money roquirod to pay olf tho claim coma not bo ralgadt 


othorwiso,: 


Plaintiffs stied to obtain possession of Mouzah Chute ‘Ajmeoreo, 
Porgiunah Chuk Pance, under a byna-nimak allogad to havo boon 
oxecuted by Mohun Missor, father of the dofondant, Sricram Misser, 
ov thd 8th’ August 1848, or 24th Sraban 1255-1. 8. Tho berms of 
that docd recited, thit Moliun Migsor had, on its execution, rocoivadt 
Ra. 1,000, and that ho agreed to complete tho salo to tho. pluintifts 
of Mowzah Ajmeoree in six months from that dato, for tho sum of 
Rs: 4,9005 that if Mohwn Missor failed to'oxccute tlid deod of kalo, 
tho ‘plaintiffs, after paying: Rs, 1,000, to a stu t-peshioa-can ancl 
doposititig the balance of Rs, -4,900 with & baukor’ in Moauiforpore, 
might ‘tako possession of the proporty, and tho byva-naninl should 


. Lo considered as a complote bill'of sale to thei, Plain tits ulogio, 


tliat they frequently wrote to Mohun Missor to comploto tho sule, 
and on his failing to comply with the terms ‘of tho. hynnsimirah, 


Von I, : : il 
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they deposited Ls, 4,900 on 12th of Asmar 1256, and paid Ry, 1,000 
to tho zur-i-perlyoo-dur on 28ud idem, und that the vendor divd 
without taking tho money fram the banker with whom it was dos 
posited, and Uhoy uow suo for possession under tho byna-namal, 
‘tye appoals have been preferred, ove by tho defoudant on the 
motits, and the oller by plaintiffs objecting to xo much of tho prins 


cipal Sudder Ameon’s order as refuses Urem mesne profity, 
* te 


Judgment— 


It is not donied that under the Milékshard haw, a father is ine 
capable of solling aucestal property without the consent of his son 
then liviig, and as it is nowhero pleaded that the property in dis 
puto was the solf-ncquired property of Mohun Misser, we must con- 
sidar if as admitted by both parties to be ancestral. ‘fhe question, 
thovofore, for our dotormination is, whethor thore was ab the tine 
suoli prossing necessily oxialing sufficient lo authorise Mohn Missor 
to soll the ostate, Che only proof of the necessity is the recital in 
the byna-namali of the existence of a debt of Ra. 1,000 to 4 cortain 
vursisposhigoe-dar, which was to be paid by the pluintifiy if they 
wished ty completo the rile, and their vendor (uiled to axecnte the 
conveyance. ‘This vlebt cannot undor any cheumstances be fuoked 
on aga prossing necessity ; for whon tho bynanamubh was dra ap, 


, 10 innngdiate payment was demanded. hat document providud’ 


for tho completion of the sulo in six mouths, and thon Juft ib ab tle 
option of tho plaintily to pay tho purchaso-emovoy or nob; clearly 
indicating Lhereby, that the debt to the zur-i-poshgeo-dar was nob 
prossing demand. It may bo further observed, that even if there 
had been pressure for payment on the part of the zur-i-poshgeo-tduy, 
there was no necessity for selling tho estate, ‘Iho proprietor could, 
wo think, have casily raised thal sun on a mortgayo of tho pro- 
poly, and oven if ho had boen necessitated to mako a salo, ib was, 
wo think, unnecessary tu sell Unio wholo proporty, Ax a trustee, the 
fathor was Lound to do the best he could for tho property, and if 
tho salo of a portion were sufficient to mieot the claim, a portion of 
the estate only should have been sold, Bub it is urgod, thab oir- 
cumstances may arise which render the sale of the whole cxtute 
neevssury, though tho debt required lo be cleared off is comparativoly 
small, Wo think, however, thal the proper rule in all these caays, 


» 
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kooping at the samo tino in mind tho principles laid down by tho 
Privy Council in tlie dase of Munncoman Pershad Pandey is, that 
only so much of the property should bo sold ag is sufficient to moot 
the claim, and that whore tho whole of ther oslato or a largo por- 

» tion thaw absolutely roquirod for this purpose is sold, it must bo 
shown by tho purchasor to the satisfaction of the Court, that the 
coney required to pay off the claim could not be raised dtherwise, 
Ty tho presont case, ay there was evidently no necessity, wo hold 
the sale to bo invalid, and, rovorsing tho decision of the Principal 
Sudder Ameen, dismiss the plaintiffy’ suut, with costs, We also dismigs 
tho plaintiffs’ appoal with costs.—S, D; A. Doo, for 1861, p, 193, 


Whoro tt has been found that, as to cortain portion of tho cons 
sideration-mioney of a deed of swo of joint ancestral proporty, thore 
‘ was a logal necossity, it is a correct principle to uphold the deed as 
to thet portion of tho land which boars the samo proportion to tho 
ivholo quantity conveyed as the money borrowed for tho discharge 
of tho logal necessity bore to tho whole amount of tho considoration- 
monoy.—aja-ram Tewures v. Lutohnun Porshad, Be L, Rop 
vol, IV, A. G. pe 118; and S. W. Rep. vol. XIE, OB, p. 478. 
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| * Aooording Lo tho Mitéksharg, a fathor is not incompotont to roll 
i immovablo property acquired by himeclf, 


Landed proporly acquirod by a grandfathor and distributed by 
him amongst his song, does not by such gift bocome tho salfacquived 
property of tho sons go as to onablo thom lo disposo of it by gift 
or aalo withont tho consent, and to tho projudico, of the grandsons, 

» he sale by a father of ancostral immovable proporty without 
the concurronco of his sous is not necossarily void, though it may bo 
voided, uulesa tho purchasor can show that it was made, during a 
sonaon of distross, for the silo of the family, or for pious purposes, 
In Lhe absence of evidonca Lo tho contrary, it must bo assumed that 
the prico reooivad by tho father became a part of tho assols of the 
joint family; and, thorofore, if tho son socks tho aid of the Court 
to seb aside tho purchase, ha must do equity and offer fo repay the 
purchase-monoy, unloss ho can show that no part of such purehaso- 
monoy or tho produce ‘of it has over come Lo his hands,—-dlodun- 
gopaul Lhakvor and others y. Lam-budheh Pandey and other 
8. W. Rep. Vol. V1, p. 7h 
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CALCUCTA, ILO. Ao 2 he 80h of april, UX0h. 


Prosont: 
ho Tonoiahle Si Barnes Ponewok, A. Chia/ Jaatlee, ancl 
tho Wouoallo L. 8, dackaou, J 1. Phear, AQ * 
Maepherson, anid Dwarka Nawth 
Mittor, /dyeos. 


Manuoo Dyan Sivan, (Plaintiff) Appellant, 
versie 
Conpun Stan and others, (Defondanta,) Reapauidouts, 


Under tho Mitdlehod Yew, a gon it ontitled te recover from a yi ehinaon from hdd 
fabhor steosteal proparty Layraperly suld by Che father, and ia the almonce of yraof 
vf oltoumalances whieh would give tho prrelase an equitable ught to compel a 
fuftind fom the aun, Ute Inttur would ln anblited to regavar withuul rofmding any 
gut of tho piuclinas-monoy, 

But if ib in proved that (ho 0 Ket Ue henoltt of ia slave of tho pureliaso. -UNONDY, the 
Bon must rotund hia shots of tli panehaxg inoney before ho orn recover hid sara of 
tho propeity puld. Ant yee the pnrelaw monry has boon appliod ta pay ofl na 
valid incumbranea on the. entate, the aight of Who son to recover will be anbjoob, 
to that of tho punehaen to yt lie Hee place of the inomnbranwor, 


» xpplication of Uta purelinagmousy Hes op the 







Cho anny ln mek wien to prove 
yn oliasar, 


or This caso wi voferiad to the Munch on the ded of Dogom- 
bor 1807, by Komp and Glover Judges, 

Tho Judgment af tho Jall Bongh waa doliverad as follows ewe 

Peacook, GC. J—'ho qnostion upon which tho opinion of tho 
Pull Bonch is aaikod is, whether undor the Milékahmd Law a son, 
who rocovers his nucostial oslalo from a purchaser fiom tho father 
upon proof thal there waa no such noconsity as would legalizo tho 
wale, aud that ho never acquicsced in the aliountion, is Bovind fp | 
oquity to rofand tho purchago-monoy boforo roasiving possassioniot ” i 
the alienated proporty, 

‘Choro can ke no doubt that, although tho word “recovore,” is 
used in this quostion, tho meaning is whethor undor tho cirenm: 
stancos slated, a sou ig antillod to recavor oxcopt upon condition of 
refunding the purchase-money, Assuming that to bo Uo question, 
T think tho answor should bo that in tho absouve of proof of chown 


CT 
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stances which would givo tho purchagor an equitable ifgti. to com- 
pol g rofund from the son, the latter would bo entitled to recovor 
without refunding the purchaso-money or any part of it, Wo ox- 
pross no opinion as to whothor ho woukt bo antitlod to xecavor tho 
wholo oy only his sharo of the ostato, 

Having answored the quostion propounded, I think wo sngt to 
add that if it is proved to tho satisfaction of tho Court that the 
purchaso-mouoy was carriod to tho assots of the joint ostate, and 
that the son had tho bonefit of his shaio of it, he could not rocoyor 
his share of tho ostato without refunding his shme of the purchase~ 
money. So if it should bo proved that the salo was effectod for the 
purposo of paying off a valid incumbrance on tho estate which was 
binding upon tho son, and tho ptichase-mouey was applicd in free- 
ing the ostato from tho incumbranco, the purchaser would be on- 
titled to stand in tho place of the incumbinncor, notwithstanding 
tho ciicumstance might bo such that tho incumbrancor conld not 
havo compellod tho immediate discharge of it; and the deeroe for 
tho reoovory by tho son of tho ancestral proporty, or of hig share 
of il, ag the caso might be, would bo good, but should bo subjost to 
tho right of tho purchagor to stand in the placo of the inoumbrancer, 


It appoars to mo, howovor, that tho ones lios upon the dofond- ” 


ant to show that tho purchase-moncy was so applied, I do hob 
concur with the degision which has boon roforved to fiom 6 Woekly 
Roportor, pago 71, in which it is said that “in the absenco of ovi- 
donco to the contrary it must bo assumed that tho prico recoived 
hy tho fathor became a part of tho assots of the joint family.” If 
tho fathor was not ontitled to raise tho monoy hy salo of tho astato, 
and tho son is entitled to set asido Lhat aalo, tho onze is on tho'por- 
son who contends that tho son is bound to refund the purchase-monoy 
before he can recover the estate, to show that tho son had the bano- 
fit of his sharo of that purchaso-monoy, If il should appear that 
ho consented to tako the bonofit of tho purehaso-monoy with a 
knowlodgo of the facts, it would bo ovidonco of his asquiosconco 
in tho salo, 

T think tho caso must go back with this answo. to the Division 
Bonch which reforred the question to us, in order that tho cago may 
bo finally delounined upon tho morits hy that Bonch,—W, 1. Vol, 
IX, pago 611, 
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eld, that in a suit brought by a Uindd aon, for hitunall ancl 
re on bobalf of threa infant lirethors, to aot aside a solu of cortuitt 
ancestral Janda, whieh had buen mado by his father wibhoul lis son's 
concurrence, tha oet of proving that tho payment of tha debts, 
on account of which tho property waa sold, was nob & common family 
necessily, was priperly laid by the Districkh Judyo upon the plain 
i —DBabdji Sukhaji v. Ram Shot Lundu Sheb wud Slikhojh Shiviji. 
Bonb. IL G. Rep, Vol. 1, p. 23 


Ln a suit lo recover possession of corlain ancestral fielda sold, 
during the absonco of tho defendant, who was uniled in inturent, 
~by his father, lo tho plaintiff, in consideration of the money ad- 
vanced by her, out of her Stvi-dhun, for the purpose of building the 
family houso, of which the defendant possessed Iimyelf after bis 
fathor’s death: feltt that tho defondant, by vetuining posvossion 
of tho hougso, ratifivd the acl of his father, aud elected to tako 
the houso in lick of the ancestial fiolds, tho aula of whieh was do» 
elavad Lo bo valid, aud possession tharcof given to tho plaintit— 
Gunga Bai Kom Nad dyan Bhatt Datdy ve Baarnedsjt Abdyji Detar, 
Bomb, LU, Rep, Vol. 0, p. 18, 


‘ancumns, UL Ch Avvaite 20h, 1878, 


Beforo Mr, Justica Pheay and Ma, Justico Ainslio. 


Raya RAM NARAIN Bina (Piwintith) 
Verats 
Paxrus Sincut and others ( Defortdants. )* 
Whore, ino put of Uho cumiy Uo gonoral Inw of whioh fs tho ANUtkehat, 6 onetor 
oxlats, With regi to miwoatyal immovoable proporty, baat it is not prrbible among 
the mumbors of tho Joint family, but dosoonds fom the fathor lo lita oldest soity 


tho father cannot aliounto auch proporty without the conoutrones of his son, unlons 
such allonation ix justified by family nocossity. 


This was aguil for khds possession of Ruttunporo and othor 
mouzns in Pergunna Cundhore, aftor sotting aside a bond, a lebtor 
of"assignmont, and a polla for a Lorm of olovan yoars, oxceuted hy 


* Regular Appeal, No. 40 of 1872, hom a decroo of tho Judge of Bhaugulpure, 
dutod the 11th Qotobor 1873, 
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de 

Rajah Mohender Nath Singh, the fathor of tho plaintiff, on tho 
ground that the property in disputo was tho pncostral proporly of +, 
the plaintiff, that, according to the Mitélsharé Inw and tho custom 

of primogonitnre which was provajonl in the family, tho plaiutift’s 
father had no right to aliounle, and that, therefae, tho plaintf, as 
tho ellest son and born during life-time of his fathor, was entitled 

to recover possession, : 

Tho Subordinate Jndgo found that tho lease, bond, and letter of 
assignment formed parts of the samo transaction; that tho lease was 
& Zur-4-peshgee ono, but was not such o transfor of ancastral property 
by the futher, as, under the Mit&kshard law, would entitle the son 
to suo fur cancellation thereof, and that the loan under the vont 
was a bond fide transaction. Io held that the bond and Tease could 
not be interforod with. Ifo accordingly dismissed the plaintifi’s suit. 

Tho plaintiff appealed to the Lfigh Court. 

Tho judgment of the Court was doliverod by Phear, J, — 

With regard to the principal issue of frat in Uhis case, wo conour 
in tho finding of tho lowor Comt. Lt appears to us that the granting 
of the dierw pottu, and tho exocution of the bond, were but two steps 
in one transagiion by whieh the plaintifl’s fathat soured to the bond- 

*holdor at least tho repayment of the julurest stipulated for in the 
bon, hy means of tho rents rosorvod in tho ticoa lense, ey 

J therefore think, not only that tho original transaction was 
a Wansaction having tho character of 2 morlgags, a transaction whiah 
had for its purpose ab any rato to seeuro to tho bond-holdar tho pay- 
ment of tho intorest duo on bis bond, but also thal tho tiuea itself 
was a grant of a very bonofivial character to tho gumntve 5 #0 that tho 
grant, independently of its forming prrt of the mortgage transne- 
tion, would Lo an incuminanee upon the ostato, Tn obher words 
tho incumlianco effected by the assignment of the déec reut to 
socure tho paymont of tho interest on the bond was inciensed by 
roagon of tho inadequacy of that ronb, With this view of the frets 
of the caso, ib remains to bo considered whether the plaintiff bad 
aright to ask for possession and enjoyment of tho propaty frea of 
those inctunbrances which his father ld pat upon it 

‘Nhus we come to the quostion whetha the fathor held and 
enjoyed the property with tho incidental power of nhenaling ov 
incumboring ib as againal his suecossois, 


bay 
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Lt is porhaps somewhat wiforttnais that no isso of fact was 
distinatly raised fn the Cant holow for the propose of nace taining 
the nature of tho father's propriotary right iu tlia proporty. Bub 
wo havo it asserted in the plaint, cd not coutradiobed ly, the da. 
fondeuta, that the proporty in question had deseended lo the plain- 
Uifl'a father from hia tithe fb was thorefore in the hands of tho 
plaintiff's fathor au ancestral property as distinguished from a solf 
acynivod property 3 and ita incidents and the rules whieh would 
govorn its descent, would thorefora bo thoaa prosmibed by tha pana. 
ral law of tho land in that part of tha conizy, namely, by the 
Mitdkshud law, excopling so far ag that might bo controlled or 
overridden by the operation of an cstablishod custom or other 
special authotily, And in tho absence of any such oxeoptional 
disturbing force, T need hardly say that one of tho incidents of an- 
costral property in tho hands of tho father (na T have jnat obaorvedt 
this proporty was) would bo that ho would havo no powor of alionn- 
tion or of incumboring as against any members of the family who + 
woro joint with him in respect of his proporty. Mp 

Now, admittadly, tho present plaintifl was born during tho 
lifo-timo of his father and whilo tho father had this proporly ; and, 
thorefore, by tho Milékshad law, if i oporatod uncontrolled, tho 
platutif’ immediately heeamo joined with hia fathoy aa rogarda right 
to his ancostral property, and any alionation ov incumbranea whieh 
tho fnthor ab any timo should mako without his concurranco woul 
bo void aa against him, wnloss it was justifiod by funtly noaoraity. 

In this way I think wo havo roachod o point in the enao, ab 
which wo muat onquiro whother thoro lag beon any oatabliahad 
custom or any other established authority proved such as had the 
cffoct of overriding tho gonoral law, tho Mitékshod Jaw, which 
othorwise would govorn tho incidents and dexconts of this property: 


' 


Somo such custom or authority has boon mado out lo a cofbalit. wae 


oxtont, or rather wo must take it thal thoro is in this onsd géthnéd 
thing of tho kind activo, Tor tho plaintift in his plaint assorta 
that this proporty is impartiblo amongst the mombors of tho joint 
family, and descends from tho hands of tho fathor to those of the 
oldost son, if he has sons, and so on: in othor words that it iy nob 
in any form divided or dishibulod amongst tho mombeis of the 
Joint family, The dofondaut does not dony this, and condeuontly 
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wo: must tako that as o fuel in the caso. If thon the custom or 
autlorily lias this effect, aud go far contrals the genornl law, but 
docs nol go furthor, there must still romain tho other incidonts, one 
amongst othos is thet the holder af the property cannot alienate 
nny portion of it, oxcepting for a fumily nocossily, without tho con- 
sant of all the mombers of the joint family. Tt seoms to mo that 
in aniving ab this position, wo havo the authority of tho Privy 
Council expressed in soveral judgmonts; in particular it is expressed 
in tho judgmont in tho case of Sree Rajuk Yuunnula Venkaya- 
mak v. Sree Rujah Yuunmale Boockia Vunkondura.*® Another 
caso, in which the lilo doctiino has becn lately enunciated by a judg. 
ment of this court, is Mukurunt Iiva-nath Koer vy. Buboo Ram~- 
nurayan Sing. | 


UW appenis to me thon, on tho feels with which we havo to deal, 
that wo must bake tho property which is the subject of suit to have 
been aucestral propaty, which descondod wilh tho joint family in 
tho oulinay way, suhjoot to tho efloct of an ostablished custom in 
rogiad to ils partibility amongyl the existing join’ mombers of tho 
fumily; and in this view of tho fuots it is evidont that the fathor 
had no powor against his sou, who was unquestionably joint with 
liith as regards this proporty, to alionato or incumbor the estate, 
oxcopting upon a justification of n fumily nocossily, No such 
ground justifying tho futher’s deeds of 21st and 22nd Asay (13th and 
Llth July) las boon oven attempted to bo proved. 

Tha rostull lo my inind is thet the plaintifl is ontitlod to havo 
it declared that the to deeds, the dice polld and tho bond al tho 
Slab and Rnd of Asay had the eftel of placing au incumbrance on, 
tho estate, and that tho plaintiff was ontitled to havo possession of 
tho property at bhe timo of his father’s death fice from thet incum. 
biance, ‘Tho plaintil? must have his costs in bobh the couls—A ps 
peal dlowed—3. Ta, Rep, vol. XI, p. 397, 


* 19 Moor, L A, 993 
FOBT L G, 18 512 Moon LA, 623, 
Vou i 1 
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cA 
Aara, 8..D, Am—The 80th of Junuary, 1862, 


Prosent: 
MM. R. Gubbina, Ey, and A. Ross, Ua, Judyos, 


Cave No. 147 of 1861, 


‘CIRBEXNEE Dooury and others, (Plointitls,) Appollauts, 
versus 
Jurra Siunkor, and Ram Kutta his wile, 
(Dofendants,) Respondents. 


Volt, following Ubo rogorded opinion of tho Hintoo Gaw Onluvy, Uiat a father, who 
aflor dividing his popoity among the sous by & thab mantago, retaining a mala. 
tonanca for Itimsolf, aflorwarda rcmarrion and agyniton fiesh propurty, oxcoading Iris 
formor propaly it value, is compotont Lo transfor Uho property Uhue rematuing and 
noquirad, to Iu govond wife, provided that i is donc for the Denqtt of the tveno dy tho 


acoond marriage, 


TMBEYNER and others, plaintiflk, avo sony and grandsons by a 
firsh marringo of Jutta Shunkur, tho first defondant, and tho sveond 
dofendant, Ram Kullov, is Jutta Shunkur'y wife by a accoml mare 
ago, Julta Shunkw has transferred to Ram Kulloo cousidorable 
proporty belonging to him; and his isuuo by tho fist mavriaga cour 
deat lia right to do so, aud suo to sob Lho transfor axide, 

It appoars that boforo contracting the socond marriago, Sutin 
Shunkur divided his properly among his bo sous hy his first mars 
riago, rolaining & moderne sharo for his own wie. After so doiug, 
ho married Ram Tullos, and has had o son by her; and plaintitts, 
appellants, represont that tho property which ho hag now Wansforved 
to her, comprising tho resorved sharo of his former astute, and othor 
property since acquired by him, oxcoods that whieh by tho formar 
division is assigned to them. 

Tho transfer to Ram Kullco was mado in this mannor, Rain 
Kullee sued hor husband, and he confessed judgment; and subsy 
quont thereto, tho son by tho second marriage was born, 

“Tho Moonsiff who first decided tho cuso, passed a duvinion ia 
favor of plaintiffs, based on an opinion given hy tha Lindoo Law 
OMeor, that tho fathor could not thus alienate tho proporly in fiver 
of his socond wifo, to tho injury of his sons by the fist mainge, 


& 


uh 
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+ 
On appoal to tho Principal Sudder Ameon, it was urged by the 
defendants, that the transfor had been made for the benoit of tho 
issuo oxpectad by the second marringo, which issuo had actually 
resulted, ® son boing born and alivo whon the plaintiffs commoneed 
their action. ho Principal Sudder Amoon thon consulicd the 
JUindoo Law Oficor again, enquiring whother tho wansfer, if mado 
for the bonofit of tho issue by the second marriago, wore Jawful ox 
not? which question tho ILindoo Law Officer answored in tho af- 
firmative: and thoroupon the Principal Sudder Ameon roversed tho 
Moonsiff’s decision, and decreed for the defendants, an : 
Plaintiffs now profor a special appeal on the ground, that there ’ 
existed no issue of tho socond marriago whon tho disputed transfor 
was mado; and furthor, that the decroe obtained by Ram Kullee, 
contained no specification that it was for tho bonefit of hor issue 


Judgment— 





We havo roferred tho quostion pub by tho Principal Sudder 
; Ameen to the Hindoo Law Officer, and wo find that it correctly rox 
[ presonts tho facts of tho case, And woe see no reason to quostion 
the correctness of the answer givon, or of the decision thoroon found~ 
ad. We attach little importance to the ohjections takon in spoctal 
: appoal, For at tho prosont timo, tho transferor, transforoo, and 
: thoir son, aro all alivos and if tho spoical appeal oxcoplions wore ad~ 
mitted, and tho transfer admitted undor the IZindoo Law, (as deala« 
rod in the second bywustha,) a now transfor could at onee bo mado, 
which would be oqually injurious to tho plaintifis, appellants, Wo 
accordingly affirm tho decision, and dismiss tho special appeal with 
costa.—Agra 5, D, A, Dee, for 1862, p. 71. 


noe reternrnenreermntcet 
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Javav Pansy, Speeial Appellant, 
PEPNUR 
JAKED Part, Special Respondent. 


Spocinl Appeal No. 121 of 1861, 


Tho plaintiff and defendants iu this caso are lrothors ‘The tor 


a ‘ 
mor sued for the reenvery of a thind share of that pat of the 


family-cslate which had beon reserved in 1812 a4 bho xbae of theh 
deceased futher on division taken place hetweon the father and the 
sons, Tho father himself died in the year 1857. 

Tho fig! Atndie yoleaded that the father had from motives 
vi aflecsion and gatilude tor kendnegs shown to lim ia hia decluing 
yous, bestowed lis shave npon the second defendant in the ye 
4818, and that tho fiat defondant is naw in possesion mn virtue ofa 
sale oxeculod by second defendant in 185%. ‘Pho sevonl defendant 
himsolf, iu a sopmate answer, acknowledged tha-tiith of this state 
monl. . 

Tho Distiich Moonsiff was of opinion that the gift ol hin shue 
hy the fathor to second defendant was illegal, and Up tha Uree 
rothors wore outilled to divide the share of theie decoated father 
into equal portions, Ho accordingly gavo judgmont for the plaiutiy 
with costs ;’and this decision was contiimed in appeal by the DOB, 
Ameon, 

‘Tho first defendant preferred a special appoal against this later 
judgmont, 

On the case coming on for hearing, it becamo apparent that the 
decision deponded on a point of Thadoo law which Jind been sufll. 
ciontly considered by the lower comnts, ‘tho follwing question was 
accoidingly propased to tho lav ofteers of the Sudder Cowl, 

“A, tho fathor of three sony, B,C, and 0, divides hiy property 
with Unem, reserving a shar bo himself Gan Ad aubsequoutly bes 
low tho share this reserved upon 3, to the esclusion of Gand 2 ¢ 
and after A’s death is 2B entitled bo the property thus bestowed 
upou him by the father, or ave Cand D also entitled to the shaves ¢ 

Yo this question Uho Pundits relummed the lollow ing quawee, 





: 
; 
3 
‘ 
: 





right to objoot theroto. “kh 

as 

For this ronson, B, referred to in the question, is, aftor thee 

domiso of A, ontitlod to the property bestowed upon him by A yn 
cd 


and Dare not ontitled to sharo in it, 


ie * Authority, 





Vijnaneswariyum Yajnavuleya says: ‘But effects which have 
beon given by a fathor or by the mother belong to him on what 
they were bestowed, 

The law officers having thus pronounced an opinion in favow 
of tho validity of the gift, by which tho sharo of tho father was 
conforrod upon tho socond dofendant, to tho exclusion of tho other 
brothers, the Suddor Court prococd to reverso the dociaién of tho 
lowor, Courts, and dismiss the claim of plaintiff with alll costs of 
suit,*—Mad, 8D, A, Doc, pp, 1 and 2, 


* Movenblas givon to a relation from affection, cannot be algi 
lnm Me, Murooul, v. Kulgundas,—Borr. Rop. Vol, I, p88 
orton’s Loading Cages, Part II, p. 816, 








> 


, Mavnas, 8. D, A—Zhe 24th of Oolober, 1800. 


Muttu-Manns, Spooial Appellant, 
versus 
Laxgiatr, Spocial Respondont, 


— 


’ 
1 


A. father is not compotont to alfaunto his immovable proporty, whether anceatrat or 
sebf-dequirad, to the mqyudice of Tele sone, eweopt uniter urgent necessity. 
* 






The suit has beon bought for rccovery of land assigned to 
plaintiff in 1882 hy Viaemuthu Reddi the father of the first and 


sean ye eene ~ os nee sm meen 


ai a tho Vyavaathds with thu wuthorttles aud eunotution relative te Ute above, fn 
a . is 
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third. Safahalgals and tho huaband of the sccond, the Distriot 
~Moonsiff disorodited tho ovidonce adduced by the plaintiff and dias 
-mnissod the suit, 

Tho B.S. gave a duerea for plaintiff, . 

. Judgment-—tho Court (present Strange and. Foerora) remark 
that: by Hindoo Jaw, tho fathor, Vira-muthu Roddi was not: compo« 
tont t6 alienate his immovablo proporty, whether aneastral ov saly 
acquired, to the prajudico of his song. ‘Tho fiat and third defend. 
genta and tho‘husbaud of the gocond defondant, ib may be gathered, 
“yore minors at the date of the aasignmant, 

om Such being tho caso, their father could only make the assign 
it “to the destruction of their rights under urgent necessity, and 
oh neoossity hag been shown, That thoy subsequontly con« 
to tho plaintiff enjoyment of the land undor a Litle adverse 
thet own. docs not-appgar. ‘ho occupation of Samigau during 
father’s lifo-time would disclose no such ttle to them, noithar 
d the subsequent occupation by thoir brother Kuppan, Bho ; 
try hag up to this day remained unchanged and tho public ovie 
oo of titlo ling thus continted in thomael yes, 


Tho Court are, tharefero, of opinion that tho pluintif's title is 
{nvalid ono, and in reversal of tho dovreo of tho P. 8, Ameon, 
Lye to dismiss the suit wilh costs,—Mad, 8, DA, Dao tor 
227, 228. Beo the fourth edition of Strange's Hlnlga 
*Mayno, Eag., p. 868, 


A Hindt having malo iasue cannot alienate any of the anodae ‘ 
proporty. . ‘Nondava-roya Gaunden », Toudovas “Voye Gaundany” 
8. D. Doo, 12th Fobruary 1859, p. 40.— Vide Lbid., Ps BOR. 9, 


“Under tho Benares Inw o man’s immovable propor 

leAcquired, ig not within his powor of disposal go abi 

tin ‘his life-time os to enable him to give ib to one BOI 

in oxolusion of tho roast, — Maher Sookh v, Bude 6. | NW, Rop, 
p. 108, : 
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Privy Councut.* 
Phe 25th, With, Wh, & 2th of June, 1862, 
Nana Nanatw Rao Appollait, and Hunee Punt 


Buao, Snow Newas Rao and Bunwonvr Rao 
Respondents. 


On appeal from the Sudder Dewanny Adawlut, North- West: 


Provinces, A gh 


By tho, Hindoo lew as administered in tho North-West Provincos, a Hindoo ‘has powar 
to mako-a testamentary disposition in tho naturo of a Will, ° 

A. diaputed Will, mado by.a Hindoo, disposing of sclé-acquired estate among hia family, 
established. 

Chargos of fraud, forgory and porjury having Leon mado by tho Reapondonta against 
the Appollant, the party who propounded tho Will, costa of the Courta in India, anc 
upon appeal to Zngland, wore, npon vovorsal of tho docreo of tho Sudde Court, or 
Aerod to bo pald hy the Respondents, 


Lory Kinaspown :— 

‘Tho quostion in tho original appoal in thia caso is as to tho 
gonuincnoss of an instrumont alleged by tho Appollant to bo the Will 
of Ram Chunder Punth, deceased, the fathor of the Appellant ‘and 
rospondents ; the Appollant biong tho oldest son, and tho Respondents 
tho'bwo youngor sons, of the allogod Tostator, ‘tho Zillah Court of 


Cuwnpore decided in favor of tho will, Tho Suddor Adardlut of tho - 


‘North-Wost Provincos yoversod that docision, but hold. that cortain 
proporty which tho Respondonts allogod to bo a part of thoir fthor’s 
ostato holongod-to tho Appellant, 

Against tho decision on this point, and againat a determination 
of the Court with respect to tho amount of tho alloged ostator’s 
property, with which tho Appellant is to bo charged, thero is o cross 

“appeal by the Respondonts, 

Ram Chunder Punth in his lifo-timo was Sooba-dii, an officer 
of rank and distinction, i in tho sorvico of the Mahka-rajuh, tho ca 
Petshwe, To had accumulated o largo proporty, and lad invosted 
somo part. of it, not vory considorable in proportion to bho whole, in 
the pureliaao of land 









' h K 
tha Ri iM Hon, “Tord Juatico Knight Bruce, tho Night Ton. Lard Justioo ‘Tuner, and 


tho Right Ion, Sir Haward Ryan, 
Assessors +-—~—Vho Wight Hon, Sir Lawrenco Pool, and tho Right Mon. Six James 


W, Colvilo, 
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Tle had two wives, thyey sons, aid ak toast ene daughter. Ue 
had a residoneo ab Hithoor, aod be had spade tats a Brahe 
low, ae ib was termed by one uf thy Respondents’ Commel, at 
Caunpore—at tho distawe of about Gn tniles from Aiea, 

There seems nothing ia this Wil whieh to ugliah notion 
would appear wirensonithle. ‘Che oldest son was te nidntain the maunk 
and position of the Camilys bo hid fasta whieh thee younger soi 
(Qvho Tit arrived ab Che ago oF manhood nnd appear hy the Will lo 
have wives) liad not, and tho provision seomy lo be suelo as a prue 
dont 'Testator might be supposed vory likely to moke whe way in 
olined to found a family. 

Tho ovidoneo in support of tho Will is singularly strong. 

We think tho ciroumstunees of tho cao aro xtrongly in favor 
of tho Wit Tb contains such o disposition of his property av ib was 
extremoly probablo that Uo ‘estalor should inake, aud extremely 
wulikoly that the Appellant should introduce into a forged instru 
mont, ‘ho ‘loatator was of groat ngo. Ifo had placed his oldest 
son in his place with rospoct to tho managomont of all his affvira 
in his lifa-timo, Wo might vory naturally dosiro to koop Logather 
in his fumily the woalth which ho had acquired by hia awu exertions, 
and to provont its disporsion by division amongst hia wong. Uta 
eldest aon had issuo, his othor sons had nono; and ho liad the ex. 
amplo of his mastor, tho Peishe, to follow, who had adoptal 
non and mado a Will in his favour, ‘Cho wituessox in fivonr of tho 
Will avo in gonoral less opon to oxception than is uayal in Thdian 
eases, and goo of thom onliroly unoxceplionnbloe, ‘ho Ziflas 
Judgo who has scon Vhom has come to an opinion in favem of the 
Will, and appears to doubt whethor tho opposition tu it is really 
tho spontanoous aot of tha Respondents, 

Thoir Lordships avo of opinion, that tho roasons assigned by 
tho Sudder Court for its judgmont aro quito unsatisfactory, ho 
viow which thoy tako of tho original appeal makos any consideration 
of tho cross-appoal unnocossary. Th must of course bo dismiased, 
Yhoy must humbly advico Tor Majosly to reverse the decree of tho 
Sudder Court on the original appoal, aud to rostore that af the 
Zillah Court; and considoring that the Respondents’ caso is founded 
on an allegation of fraud, perjury and forgery, whieh, in thoir Tard. 
ships’ opinion, faila, they think they cannot do justice wilhuut ad. 
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vising, that tho Respondents should be ordered to pay all the costs of ! 
tho suit in both the Courts below, and of both the appeals to Ilor 
Majosly.—Moore’s Indian Appouls, Vol. LX, pp. 96-99, 102, 103, 
122, and 128, 


Vudor the Mitéksharé Lay, a futher can dispose of his self- 
acquired property movable aud immoyabla, at his owa will, and he 
can, hy will, make an unoqual distribntion® of tho sama amongst 
his hoirs—Bawe Afisser futhor and guardian of Mubond Lall 
Afisser, minor, and othors (Defendants) Appellants, v. Rajah 
Bishen Porkash Narain Singh, Plaintiff.) Respondout.t—8. W. B, 
Vol. X, p. 287, . 


Privy Councu.--Lhe 1th May 1873, 


Present: 
Sir Jamoa W. Colvilo, Sir Barnos Peavock, Sir Montaguo 
1, Smith, Sir Robort P, Collior, and 
Sir Lawronco Peol, 


On Appeal from tho dTigh Court of Judicature ab Kort 
William in Bengal.t 


Ravalt Bisirun Prniasi: Nanatw Soxau, 
LOPSUS 
Baws Mtssen and others. 


Undor tho Mithila lay, dulf-nequired property can ho givon by its ownor at hin pleasure, 


Tho Mitikshud lew requiros the sons consonts bat the fact 
of tho gon’s boing in debt doos not incapacitate him from consenting. 

‘Lhe facts of this caso and the lew which arises upon hem may 
bo vory shortly slated, Dalve Dutt Missor, shortly before his death, 
4 excented an instrament, whereby he gave to his only sou, who wes 
considerably in doubt at that time, lis ancestral proporly.  Tfis soll 
Aequired proporly ho gave to his grandsons and to his thon second 





* doo, howover, tho Chapter on Partition hy a fathor of his aolGaequberdt propor ty 
 Deeklod by Aemp and LZ. Jeedson dod, on Uno Yint of Augnst L8G, 
2 bvom tho jadgmont of Komp and Jackson, ded i Regular App, Nu 83 
of 1868, ducilud 2lab Angist 1808-10 W. It, 287, 
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wif, afterwards hia seoond willow. At the sano ine be mule his 
rou the guadian of thease grainbions dining their usualy bb wie 
contended in the fist ple that be had aa sight Comal this lis. 
position of Ing property, ands eoally that thie devd was Gandalent; 
tho intention ef Daher Date bere that although upen ie fee af 
the dead the propurty waa piven to the gumedsamy Hata rently 
Holos to tho son, aud (hat Che Gaanaetion wes net rent bata eolar 
nblo one. The Prineipal Sudden Anieen ayywars to have adapted 
this view, but their Lordship ine of opinion that theag was ne sults 
ciunt ovidoneo Lo xapport ite ‘The only evidenea ab oall pointing in 
the direction of that finding would be Chit, after the death of Daheo 
Dull, the sonaiemained dy possession of ho property, but inasmuch 
as tho wrandgons were ised and ho was appointed thoir guaidian, 
that possession was nol iueousistent with Ube deed, 

Tho Tigh Court reversed Che decisions of the Principal Sucklar 
Ameen, Gnding: that the Gansaction was areal one andl net merely 
a colmable one, a finding in whieh thei: Lordships concur, 

Lo only romaiua Uhen to be decided whathor er nat by law Dabea 
Dutt was enabled to mako Chis disposition af his pepaty, ‘the 
wanraction oceuired within the Mithila Distiiet, and the Mithils 
Jaw would provail, Of Uiat law tho principal aulunity is the Viv 
vile Chintimani, in whieh it is duid down in very) plain term, 
without qualification, that solfaequiacd qroparty can hoe given hy 
ils ownor ab his ploasnro, and subseqrontly it ia stated Chak "the 
father has fll dominion over the property of his filer, whiah, 
being acized, is recovered hy his own exertions, or over that whieh 
is gained by him through skill, valony, or the like, Tle may give 
ib away at his pleasure, or he aay dixtibate ib’ In their Tord 
ships’ viow this dietuun would apply. 

But it has boon argued (hut, andar the Mikékelod law, the 
fathor could not dispose of tho property away from his sou withoul 
tho son’s consent The Mitdkshard Inw appoms to bo rolorrad to 
undoubtedly by tho loaned judges of the Ligh Cot as applying 
to this case, Bul assuming (what it is not necessary ba dovide,) that 
tho Mitdksharé Jaw applicd, and assuming the Mitdleshard law auly 
to admit of the fathor making such a disposition with Ue consent, 
of his son, in this case the consent of tho sen war given. Tt was 

indeed argued that becuuse tho son was in debt be cowl nob cule 


’ 


“ong re Ft Wo. OF? = is 


& 


Crap, 1m] COORDINATE RIGHT, ITS WFFLOTS, se, D9 


sont, but their Lordships avo of opinion that there is no foundation 
for thet argument, ‘The consent of the son was given, and fn 
eithor view Daboo Dutt exorcised a power which by law apportainod 
to him, 

On these grounds their Lordships are of opinion that the do- 
cision of tho court in India was right, and that this appoal must be 
dismissed with costs, and will humbly advise Mor Majosty to this 
effact—S, W. R. Vol, XX, p. 137. 





There is distinction between ancestral and self-nequired pro- 
povly under the Mitékshad law with regard to a father’s right to 
dispose of it, ‘The fact of being an oub-caste would nob prevent 
him from evorcising his rights as ho uught othorwise have dono.# 
Ojodhya Persaud Singh, vw Raa Sarn and others. —S. Wek. 


Vol. VI, p. 77. 





Yoofunes Singh, who with hig ouly son Jugdoop Narain formed 
a joint Tlindu faintly subject to the Mitaksliad law, oxeeutod in 
favour of Deon-dyal Lawl, a boud wheaeby ho professed to pledga 
cotttin fumily proporty as soctuity for the rapaymont of money ad- 
vancod to him by Deon-dyal. Dotwult being mado in vepaymont of 
tho loun when duo, Desn-dyal brought a suit on tho bond against 
oofance Singh, and obtained a decree for tho amount seemed hore. 
by, bat not for tho sale of the propotty. Ta execution of this decrue, 
Deon-tlyal attachod aud cansed to be sul the right tile and interost 
of Tuofauoe Singh in cartain otlur family propurby ual covared by 
the Loud, and himself became the purchaser theroof, aud book ox. 
elusive possession of the whole of tho property. dugdeep Numan 
then brought a suit against Docu-dyal and Toofanoo Singh bo recover 
possossion of the propurly purchayod by the formor ou Ue ground 
that ho and his futher having heen momburs of a joint finda 
family under the Mitéksharé law, the purchaser of tho fasher’s 
rights and interedls could obtain nothing; aud that no legal nacess 
sily existed far the loan, 





* Soo tho Rules respogting Myclusion fom [uheiitunee, and te jresudents ko, tulas 
tive theroly. 
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Meld (iat Toofaaee Siugh had po individual tight to any pore 
tion of the property whieh he cond: pass toa thind porn, cand, 
therefore, dogdeop Navin woe entithet to lave the alienation get 
aside, amt recover poeosaion of (he qropaty. Uo the judenent 
crotlitor had gat a deere far the nike ot Chi property pledged hy 
the father's boud, and eyoenting suet deeren bral sold ant banglit 
the properly, he wottld hive heen ontided Co insist ana pat tition 
of the property boOween the father aad tesa® betore th was deli- 
vero daek.  Tarther, if the jidiinent: creditor, even nider the 
money deere, coakd show ina reguha soit lau thera waa ia pros 
perly Delangiug te the father whieh he could find ae reagh other 
than Ut in whieh tho father was jointly teterested with his sim va 
a Mitlshara funily, be weld Tinve aright Ca dnadat on sneha, 
partition ax would: Cnablo dine ta sntinfy hin deereu in execntion 
Or iF Chews thet been any thing auuenting tea voluntay represen 
dation by (he father of his having any vight and julerogt in the 
property, or any repesontition of feeb made hy hin in order to 
iuduce Deouedyal to advance tho money, ib wanld give rina to an 
equity between him and the ereditor aueh ay would entitle the hatter 
to cull on the former to divide (ho propety with hia aon, ao aN to 
make che shave of Toofines available hy the eneatiior ty the uxtent 
of the Jomsduydeep Mardin Singh (Ulnintitl!) Appelhunt vy. 
Deen-dyal load wud Loofanee Singh, (Detomlanty) Rerxponeloatr. 
B.S Re Vol XU, p. 1005 8. WR. Voth XX, Tb Afadebene 
Pershad v. Rameyad Single} distinguished, 


To a suil by four rong, mombors of a joint fanily, for deters 
mination of right of partition ef hunily property which lad heen 
mortgaged by their father as security for a loan, amd Jud hoan gold 
in exceution of a deeraa, the father Geing Aull alive, as well ag hia 
soca wify Who was nol incapacitated by ago from bearing 
children. 

eld that the morlgagea could not staid in a boblor position 
than tho father agains whom the sous had aright to vequhe punti« 
tion of the property so far ay it was aucestral,  Zoekun Singh mid 
othas v. Mindharee Singh wand anothor,—8, Wo 1, Vol. XX, er 
page 170. 

_ Phis ty t atoctiine whieh dovy nob ajvene to hve Dear espremal din amy ef Ute 
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Canourva. IL, O,—Zhe 91h of Seplember, 1864, 


Present: 
The Wonoable F, B, Komp and I. A. Glover, Putene Judges, 


Onge No. 757 of 1864 
Bissumpomn Naik, (Plaintiff) Appollant, 
versus 
Sopa-snip Monua-Parrur and others, 
(Dofendants,) Respondonts. 


Undor tho Mittkshaut law, according to which tho fathor and sen me joiné owners in 
tho ancostial state, the son's powor to prevent alienations by tho futher oxtonds to 
Acts of waste, and not to ationations for the payment of joint family debty and for 
maintenange of fautily, a 


‘Shis was a suit for a declaratory docioo sotting aside cetain 
alionations of ancestral properly made by the father of the plaintiff, 

Tn special appeal, it is contended thal. as Une parties are govornad 
by tho Mitakshad jaw, and undor that law the fithor and son aro 
joint owners in tho ancestral estate, tho alionations by the father 
without the consent of the son aro illogal aud void, A docision of 
tho lato Buddor Court, dated tho 8th June 186], 18 quoted in sup- 
port of this contontion, 

The lower Court having found that the alicnations by the fathor 
wore mado under legal necessity to pay the debls of the joint family, 
and for the maintenance of the family, we have only to consider 
whethor tho consent of the son was uceessay, and m tho absouce of 
auch consent, whothor tho sales are void, 

Iu the ease quoted by the pleader, it wag ruled that ander tho 
law of Mithila, the fatber and son mo joint owners, aud that the 
futhor can ouly oxereiso the power of ahenntion in the easo of a 
minor son oxisting ab Lhe time, under circumstenees of legal necos 
sity. ‘Tho Court did nob go beyond this and Iny down, whother a 
father could alionate for logal purposes in the case of & major son 
oxisting, without tho consont of to son, 

Wo fully admit that, under the Mitdkslad law which governs 
this caso, tho fathor and son are joint owners in the ancestral pro« 
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porty, bub wo hold thal the sowa power of interdiction to provent 
alionations by tho futhor of tho ancvatial estate extend to aete of 
dissipation or waste of tha property only, wud nob to alienations: fur 
the payment of joint fimily debts aad for the maintenanes of the 
family, Seo Mitaékeshud, page 17, Suction X, 

Wo fail to sea why it whould bo legal fora futher ta alieuate far 
Jogal nocessity, whee a minor aon exiaty who enol pratect hig 
jnterosty, bub illegal whore there is a sou who hay aniivedl ab majority, 
aud can oxercisa the powor of intordistion if the futher conunita 
ywasto, bub fuily to do so mud abuuls by and allows fnmeemnt pre 
chasors to give a good consideration for the proportion fn tho 
present caso, wo find a fathor making alionations of proportion of 
no groat valta (the suit id laid at some Rupyes 131) lo pay lobia 
and to maintain the family, ‘Chase aro iuvixpansihts dnties aust 
such ny no good Elindoo can uegleot. ‘Tho son, cloven yes eluven 
nionths aud twenty-cight days after date of Cheso alienatious, beings 
this suit lo question his futhur’s nets, and wholly fails to prove that 
thoso acts wero wuts of waste, or that tho debta were contracted fox 
an impropor purpose, In fact, tho snib is clonly brought to defraud 
tho puchayas, and under tho cirenatancer, wo cannot bub Uduk 
that tho father and yon avy colliding together, 

Wo dismiss this Appual with costes and interest payable hy tho 
Appollant.—B. We 2, Vol. Ep. 96, 


A Hindu died leaving a son and grandson, Uold, that Ue sou 
could not dienate Uho aneostial property without thy consent of the 
gandgon, and thet Hie grandson might pat in his claim for bia half 
sharo, in the evont of his father wishing to alionato itm-Deye 
sunker Kasso-rum, ve Brijvulrubh Molee-Chimd, Bombay Sol. 
Rep. p. dl. ide Morloy's Digost, Vol. I, p. dt. 
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Bomnay—Il, C. A*—The bth of July, 1864. 


Qanat-ndr kom NArdvan-unae DAcdér, Appellant, 
versie 
~ VAmanart Andst Dérdg, Respondent. 


In a sult to tacovor possession of cortain ancoshal flelds sold, dwing the absoneo of- 
tho dofondunt, who wus united in interest, by his father, to tho plaintiff, iu consider. 
ation of monoy adlvanced by hor, out of hor atri-dhun, for tho purpose of building tho 
family houao, of whiolt the dofendant possessed himself aftor lis father's doath ; Held 
that the defondant, by retaining possession of Lhe house, ratified tha act of his father, 
and olocted lo take the house in lieu of the ancestral fields, the salo of which was 
doolnod to bo valid, nnd possossion thercof given to tho plaintiff 


Tho original suit was instiluted by Ganga-béi, on the [9th of 
Janumy 1802, to recover from the defendant certain fiokds, which 
had been sold to her by his father, Ab&ji, for Rs, 250, by a deed of 
silo daled tho 8rd of Bhidra-pada Vadya, Shaké 1781 (A. 1). 1859) ; 
and were, sho alloged, in hea possession till the month of Choitia, 
Shaké 1784, whon the defendant doprived her of thom, 

The dofondant, in his written statoment, alleged that the fields 
in question wore in tho possession of his father up to the time of 
his death, and since thon in his own possession, that tho plaintilf 
was his paternal aunt, and resided with his lato father, with whom 
ho (Vamanaji) was on bad terms; that his fathor had no right alone 
to sell tho folds which woro ancestral property; that he did not 
know that his father had passed the boud; that his fathor was nob 
in such choumstancea as to bo obliged to incur debt; and that tho 
doed sued upon might bo without any considoration, 

“Che following decree was mado (by tho Tigh Court) :~The 
Court is of opinion that the rospondont’s father, Abdji Bapuji D&tar, 
had full power to alion the field called Savreh, that field nob having 
boon ancestral property. ‘he Court is futher of opinion that tho 
said ficld, callod Savych, and tho tivo other fiolds found to bo ancus- 
tral propoity, wero aliencd by Ab&ji Bépuji Datar for a family pur- 
poso, namoly, Lo provide the funds nocossury for building a family 
house; and that tho respondent, by possossing himself of tho fumily 


* Pyoaont. Weatropp and Tuokur, J edyes. 
ft But ace tho Principlos (in Vol 3,) with respect to self-acquitud inmoverble pupet ty, 
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house, Duile with the fads, se provided, lines precluded himself fran 
inputting the propriety ef (int alienation, even so far ast regnids tle 
two Holds whieh have heen fond by the Disgiet dndye aad Miauait 
to bo mieostend extule. 

Thin Courl, aecodingly, reverses tho deere of the Distries 
Fudge aad tho Munsil; aud doeliios the dead of sale (oshihil No, 8) 
dated Gre dil ef [sladicdn ne piatelin Vidya Shahé WI, to die valtdl: goed 
direets piasession of all af dhe properly. sned for, tobe piven ta tte 
appellud, CangAsbili, and ordewt the easty af the appeal nud of this 
uit to he pid by the vespondont, append aldomed, Reid's Qombny 
TL GQ. Mep. Yul. 0, p. B18. 


Where ancestral property is sold by tho futher, tho son ia on. 
titled to ato for caneolmeut of such seo, aud the deareo shuld 
not bo that the property is wncastral, and will pass to tho futher 
hoiia on his death, ub a deerce enneolling (he sale ao fur 
ag it obstinets him in asserting hia right and in effect decluing 
the ale to be invalid, without interfering with actual posgossion, 
that may have heen obtained hy purchuren—Buboo Aaa aud others 
ve Gajredhur and othoaa—Agra Rop. iB, Volt, p. 86, 

According lo Sudaberd Persad Salvo y. Foolbusk Koen, 0, aula 
of undivided ancostral property hy a father without any lygal necoss 
sily, and without (ho consent of all (he co-Khurors ts, under tho 
Mitaksharé lew, favalid, Tt is not valid oven as rognrda the father's 
shavo. A son going bo rot aside such an alienation is, according bo 
that casa, outilled to a declaration thal the alionation is void al 
togothor, ‘ho son sning in the fathor’s lifo-tima on bohull of tho 
famliy may bo onliled lo a doereo for postossion, Upon what 
torms that decreo should be made will, according to the decision ta 
Madhoo Dyal Singh v. Golbuy Singh,* dopond on the equity which 
tho purchasor may have to a refund of the purehaso-money or lo 


“bo placed in tho position of an incumbrancor, ag agaiusl the joint 


family in the particular case.—Zunooman Dall Roy and another 
v. Baboo Kishen Kishor Nurayan.~B. L, R. Vole VU, V1. 
p. 888 ;~~S. W, Rep. Vol, XV, IN Bap 6, 





* Anto, page 8d. 
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Under tho Mitdéksharé law, a singlo member of a family is 
ompowored to sell immovable property for the purpose of paying off 
family debts only where the song and grandsons are minois ov other- 
wiso incapable of giving thoir consent, 

Where tho sale of landed catate by a singlo member is sot aside 
lecanse made without the son’s consent, the son can only gel pos~ 
sossion on repayment of tho purchase-money which was applied to 
the liquidation of the debts.—Muthoora Coonwaree vy. Bootun 
Singh.—S. W. Bep, Vol. XII, p. 81. 


See 


A son may sue to obtain declaration that sales by his father, 
without his consent, are, ax against him, void and inoperative to pass 
or to affect auy-tighls possessed by him in the property, and also 
that proporly still in his fathor’s hands is ancestral, and cannot be 
alienated, oxcopt under circumstances recoguised by the Milékshars 
law as justifying alienation, aud with tho consont of thoso whose 
consent is by that law requisite —Kanth Narain Singh v. Prem 
Lall Puuvey.—S, W. R. Vol, LIT, p. 102, 


Whore property in which two mombers of a Iindoo family are 
jointly intorestod is sold in order to miso money for the payment 
of a debt jointly contracted by both, the son of one of thom can 
not sue to recover his own, ox his own father’s, sharo in the absouce 
of tho other, In snch a suit, if ib is alleged that tho fathor is 
connected with tho institution of Lho suit with a view to defraud 
ovedilors, an important issue is raised whieh should bo tied and 
docided.—Sheo-churn Narain Singh v. Chukrun Pershad Nursing 


Singh, W. BR. Vol. XV, p. 486, 


A member of an undivided Uindoo family living under tho 
Miléksharé law, in his father’s life-time, brought a suit for a de. 
claration of his future nght to ono-sixth shure fu a portion of the 
imimovablo property of the family, and to set aside an alionation of 
it by his futher, as having been made without legal necessity. Ield 
that no such suit was maintainable—Jaed Gorain v. Tegu Goruin, 


B, L, R. Vol, 1, p, 90, 


According to tho Mitékshard Jaw, a sou has a right during” the 
lifo-timo of his father, to set aside alionation of ancostral property 
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mado without his consent. Tia eanao of avlion ariaes from tho date 
when possession fa taleon hy the puichadoredghory lon Suruy 
Singh v. J. Cochranoe—B. a, BR. Vol Vy pe Us 


A, a Uindu, sniject lo the Mitakehara hav, sold his right and 
intovest in the undivided aucential estate of lis funily withont the 
consent of his co-shareis, anid nob for the beuefit of the ortate, bap 
in ardor to pay of a porsenal dubl. ‘Phe anlo was hy anction to 
an innocent piuchaser for yalno, Held that, ina anit: broughe 
within Uwolve years tram thy dala on which the purchagar obtained 
porression, tho sons nnd grandaony of A, docensad, wero antitled to 
recover possoxsion withoub making any iefind of Ue purdhase 
monsy—Malhw Lull Chowdry we Chali SaibenD, Ty, Re Vol TY, 
p. 15 and SW. R Vol, XUT, p, 446, 


Limilation can ho pleaded as a bar to a suit to set asidaguy 
Aionalion hy a grandfather, tho caugo of action in such a ease arising 
not from the dato of the grandfathers danth, but fiom tho date of 
the alienation. 

The right of an unborn xon to aio doos nol give a perpetual 
Night of action. When neithar want of enquiry nor anal filer is 
shown, tho oxistonca of loga. uecenity mit be prosumed, aud the 
nots of (ho guardian cousklered to bo the acetal tho minor, 

Quovror—Whothor the same rule atrietly applies fo the relation of 
tho head of the family, and his descendants holding vested rights 
in hia calato, in rogard to alignations by the head of tho family to 
which tho descondants did nol expressly consont—Seetul Loree 
Singh v. Gour Dyal Singh.—5, W. RK. Vol. I, p. 288, 


Ina suit by a son to annul an alionation of ancortral pro. 
porty by hia fathor, onus iy not on Lhe son to prove tho absanoe of 
nocossily for the sulo, but on the pinchaser to prove the oxistenao 
of tho necossily—Jugdel Nain Suhaye v. Lalla Ram Prokush 
and others.-8, W. 2. Vol. TL, p. 292. 
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Catourra, 8, D. A—The 17th of September, 1850, 


Present: 


C. B, Trevor, and EB, A, Samuells Zegrs, Judges, and 
H, V. Bayley Hag. Officiating Judge, 


Goraur-Durr Pannny for self and as Guardian of 
Cuurtoor-Bioos Panpey, heirs of Juaao- 
MOHUN Punprt, (Plaintiffs), Appellants, : ; 
Versus 
GoravL-LauL Misser and others, 
(Defendants) Respondonts. 


Wold, that the consont of nephews to tho snlo by the uncle of his suave of anoeatral 
property is requisite, neither according to tho Mitdkshag, nor to the Iindoo law as 
amiont in Mithilt, The consont of sons and grandsons is alone nocessmy to the snlo, 
by tho fnthor, of ancostral property. ‘Tho prinoiplo of tho distinotion, as stated in 

tha Mitdkelimd, ia, that a son bag an inchoate right in the possesaon of his father 
fiom tho timo of his birth, whoreag o nephow has no right af all in the ancestral pio- 
forty in tho possession of lis uncle, until after the doath of the latter. 


Judgment— 


Tn this caso tho special appeal has been admittod to try whethor 
the Judge has not erroneously hold that the consent of nephews is 
necessary to vender valid alionation of property under the Mithilé 
law, We considor it quite clear from the Mit&ksharé, Colobrooke, page 
210, para 8, and from Macnaghton’s Iindoo Law Vol. I, pago 46, that 
the consent of nephews is not requisite under cithor the Mithil& or 
Mitékshard Law, but thoso whoso assent is necossary aro sons or 
grandsons, The principle of the distinction is explained in the 
passage from the Mitéksharé, citod, viz., ‘that a son has a right on 
his fathor’s property from the timo of his birth ; whoroas » nephew 
ean have no right until after the death of tho paty from whom he 
inhorits.’ 

The special respondent’s pleador has been unable to show us 
any authority of Hindoo law, or any precedent in point, opposed to 
this view. 

Wo, therefore, decree the special appeal, with costs of special 
Rospondents,—8, D, A. Doo, for 1869, p, 1814, 


Y 
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Cancutra, SP. A Che Vth af Afarch, (N89, 
LY. Tevar, May. Jadye, and TL Ye Bayley, Bap, ef Pudge. 


Govaun Span, Plait, 
Pera 
Buevkuy LAV and others, Delonas, Potitonars, 


Tile, thal ploiutit suhag for 1g ame af a propor ty and avers agg poe nvlon af fj, cw 
only saw for Panties Medd, Chat whore patios agiect toa desbdon aceoding bo the 
Mithtt haw, the per iin anthoithas of that hw, atl ret thw vf Mintkshang, should 
We ett te anpperk a hy waht, 

UMold, that na tho Hligten Low only conbanpliter tho ilyality wf a father's allonation 
Without a xon's condout, dn etal cies, nate bye a nephew ayia ihe anole 
AHenattion wa wong oun, ho ther, wi net referred to dn the bya wild colivd ont, 

Held, Chal the Judge's divtium, Uta deed nied abwaye apaite for ibelt, wae fier rdot, 
and thal fenmny Cua ft teva atte to he inte preted by Oho mun conmilings aha 
aan of Uwe om, 


Plaintio, mMloging thal his filher and tiely had illegally alionatod 
cortain nucestial property to his prejudices, by two ales, suod to 
sol aside Chose aujus, wid for possession of gu mueh of thy property 
ng vas nob in hig possession, 

On spovial appeal by plaintiff? to the Sadder Dowainy Aduwlut, 
the caso was romanded on the 28rd of Oclobur 1847, (page 140U,) 
with this orders “Lhe Judge, in confliming the deeision of Cha Tawar 
Court against plaintiff, has appliod a procedoat cited in Macnaghtou's 
Llindoo Law, Vol. 01, page 3L2, and decided thi case with referonce 
to the dochine thorwin laid down, It is myed in apesial apport 
that bho caso in quostion isn Bonyal enw, and, eonseyuuntly, of no 
tuthority in tho present one, which is in ‘Tirhool, whithiy the 
province of Behar, We admit tho plex and remind the vasa, tn 
ordor that it may be tied avvording fo the law and prevedenta iu 
forco in Bohan” 

Tho Zillah Fudge un this waked the Provinuial Pundil ab Patna, 
“whothor a futhor in Zillah ‘Cirhovt can, under any gneniustanees, 
nlionate any portion of angeslial property, according lo the Ulinduo 
low.” Vho Pundit ryplicd, hat a father could do goin ease of o 
funing, for the maintenance of lis family, for ancestial aud fonerul 
debts, his own or children’s mariage, aud debts incurred for religious 
acls, Che Judge states + “the Pundit adds, his opinion is aceud- 
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ing to the Ilindoo law, cuirent in Mithilé, Zillah ‘Sirboot, province 
Bohar, and the Mitékshard’,” ‘Tho Pandit then cites two authorities; 
both from the Mitékshard. ‘Tho Judge then held that tho deads did 
not disclose tho necossily required by Iindoo law. He at tho same 
time romarked that the deed must speale for itself, and from it 
nothing can bo gathored (o support in any way dofendait’s assertions. 
The Judge, therofore, dggreed tho appeal of plaintiff. : 
Dofeudant appenls specially to this Court, utging throe grounds, 

On the first point, wo consider the Judge’s decision clearly wrongs 
for, if tho plaintiff’s plea of possossion of the 64 annas is proved to 
be groundless, hig claim, so far as is founded upon that possession, 
can at most be for tho 4 annas, and not for the 104. 

On tho second point, wo think that the Pandit, when, as it is 
ndmitted by both parties hefore us, the Mithila law was to govern tho 
caso, should have supportod his opinion by tho books acknowledged 
as authorities of that law, such as tho Vivdda Ralndkara, Vivéda 
Chintémani, Vyavahdra Chintémani, the Sinriti-stra, and other 
Mithilé works, (Vido Macnaghton’s Piofaco, pago 22,) and not as he 
has dono by citations from the Mitéksharé, It has beeh prossed on us, 
on tho othor hand, that the Mitékshad is of oqual weight with the 
Mithilé Law Books; but, we think, whero the special Mithilé law 
is clearly contemplated by the Court and the patties ad governing the 
case, tind that law has its own authoritios, though they may happon 
to agree with tho Mitékshad, they should bo cited and actod on, 
Further, it has still moro strongly been urged that the docision in Vol, 
IZ, Soloct Reports, Suddor Dewanny Adawlut, 28th July 1818, 
page 74, and that in Vol. VI, pago 182, reforting to the caso in 
page 71 of Vol, VI, show that by tho Ilindoo Law current in tho 
samo district of Tihoot, auch alienatious as this aro valid. Without 
going into the details of the ensoa, we think it onongh to romak 
that, to the oast of the Gunduck, in ono part of Zillah Tirhoot, 
tho special Mithilé law provails, and in that part to the wost, 
another Jaw, viz, tho Mitaksharé ; and in fact, if wo roqnired moro, 
to show the erroncous and incompleto nature of tho bywasté in that 
case, it is to ba found in the fact that a copy of a bywaaté by tho 
samo Pandit, filed in this caso, shows he has applied the ponal 
Mithild low, and hold that undor it alionations, by a father, cannot 
bo-made without the sou’s consent, 
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On tho thhd point, the pleadings and tho judgment of tho 
Judgo oloarly show, that tho plaingit med partly aa von and partly 
tg nophew, bo aut adide lia father's mul unelo'n alienation, aud tag 
tho unclo's allonation war not oven refiared to i the by waatd. 

Wo would farthor vamark that the dude is tn ertor in writing 
that a deod muat always speak for itsolt Loy terns niay nud should, 
in many canes, bo interpreted and oxplaived by the surronnding 
ciroumstancos of Cho nse. 

Wo romand tho onye to the dadge, ty xo-try it with roforence 
to tho foregoing remarka—H, 1. A. Doo, for 1850, p. 20-6 


Ueld that a nephew ik vet compatent hy Hindu Law to abject 
to any alienation of auceshal property directly or indirectly mado 
by his uncla—-Gunge Deon Niawol v. Madhoo Sovdui and others. 
Agra Rop. Vol. TL, ALU ped 

o 


t 


Careurta Uh Q, Am—Dhe Uth of Neplembor 1872, 


Bofore Sir Richard Conch, Kt, Chief Juatiea, 
and Mr, Justico Ainslie, 


Banoo Nunn Coomar Lanne wud another (Plaintifty) 
VOYEUR 
Mounvis Razintoopnitin Tosa and othor (Dofondanta),* 


Banoo Nunp Cooman La.v and another (Plaintity) 
UGTRUR 
Syup Ruzaoopenn Woarssin and othors (Dofondanta).” 


Banoo Nuxn Coosan Lat, and anothor (Plaintif,) 
UCTEUD 
Mourvin Appoon Lurie, aud othors (Dofendants),® 


In oxooution of & dootoa againat A, o Hindu, ving undor tho Mittkuhart, bly alght, 
Atlo, and intoroal {nn oortain praporty, part of whioh ho had avquinad as jute te hie 
nophow and cousin, waa auld, A aull brought by A’a sona to obtaln ponsenaton of 
thofr shato of tho property, on Uo ground that tho dobt for which the anto was hold, 
had not boon Inouriod under a lTogal neoossity, waa diamivaad wo fav au tb rolatedt bo 
tho part of tho proporty which A had inhoritod oollateally, 

tees sar weenttmtetepanemeteipenangs 


* Rogular Apponis, Nos. 62 of 1871, and 41 and 42 of 1879, 
Subordinate Tudgo of Patna, datod tho Sth Devonaboy 1879, PASO SOS aes 
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According to tho Mitdkshard, a son onnnot provent alionation by his fathor of propaty 
which tho latter has inhorited collaterally. ‘Cho restiietion upon the father's powor 
of alionation only applics to the grandfather's yi opoi ty. 


Couch, O. J—Lhe plaintiffs in this suit ave the sons of Lack~ 
ram Lall, and the case in the plaint was that Lackram Lall held a 
share in tho Mehal Jehangcer-pore Munkurpaul as ancestral pro- 
perty, two-thirds of which share were the share of the plaintiffs, and 
ono third was the share of thoir father, 


It appeared that of tho share of 2 annas 1d. 6c, held by” 
Laekran, he directly inherited from his father or grandfather J24d., 
and the remainder he inherited collaterally from the widows of two 
of his brothers and of 2 nephew. 


‘Iwo questions wore raised in the appeal; first, whethor the sale 
of tho plaintiffs’ share was justificd and was binding on them ;— 
secondly, whether, if it was not, the plaintiffs wore entitled toa decreo | 
in rospect of the property which Lackram inherited collaterally, 


~horo was no ovidonce how or for what purpose the debts 
which wero said to have boen paid off with the borrowed money 
were contracted, The ovidonce is altogothor insufficiont to establish 
a case in which a mortgage by a father of ancestral proporty would 
bo binding on his sons. 

It is therefore necessary to decide the socond question, whothor 
tho plaintiffs ave ontitled to a decreo in respeot of the proporty 
which Lackxram inhorited collaterally. In tho Mitdkshara, Ch. I, 
8. IT, v. 8, haritnge is said to be “ of two sorts, unobstructed, or li. 
able to obstruction, ‘he wealth of tho father or paternal grand- 
father becomos the property of his sous or of his grandsons in right 
of thoir being his sons or grandsons, and that is an inheritance not 
liablo to obstruction. But proporty devolves on parents (or uncles,) 
brothers, and the rest upon the demise of the owner, if thero bo 
no malo issue; and thus tho actual oxistonce of a son aud the su 
vival of the owner are impediments to the succossion ; and, on thoir 
coasing, the properly dovolves on the successor in right of his boing 
unclo or brothor, ‘This is an inhoritance subject to obstruction.” 
'V. 27 of tho same section which was much relied upon in the 
argument for tho appollant, where it says:—‘'Thereforo, ik isa 
sottlod point that property in tho paternal or ancestral ostato is by 
birth” must bo considered to refor to inheritance not linhle to obs- 


% 
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oe 
trnctions what ia deserihed inv. 8, a4 hevaming the properly of 
auna or grandsons in right of thoiv being gong or yrandsonn, They 
do nob hy birth acqnive aright in popaty to Cho aneesision to whieh 
by their father there jan dmpediuent, and whic he may never 
aiuceat lon Ve 88 suysc es lie tespeet af tho uight by birth to tho 
estate, padoual ov aueestial wo aladl mention a distinetion mudora 
sabseqiout lovte? Ling. dv it id kal: So dikowie the grande 
gon has a oightof molnbition at his inmepmated futher be making 2 
donation, oo nsake a! olleeta dihorited fot tla guudfuthars bud 
ho has no right of inturferenes in the effuels whieh wera nequired by 
the futher, On the couliary, lo moat vequiesto lease ho is 
dopondent.” Aud vy. (0 ivi" Consequently lye diflrenea da his: 
although ho may have a tighthy birth tu lias father's and in hia 
grandfuthor’s property, still, sings ho ia depondant on bis fithor in 
rogard to the paternal cxlute, aud since the father bas a predominant 
Intarest aa it wax acquired by hivwell, Ube sen nud acquieses in tha 
faller’s disposal of his own nequirod property; but since both have 
indiscriminwely aright In the grundfigthor’s extate, the gon haa a 
power of interdiction if ho father ha disaipating the preparty. 
Accouling to these Coxts thu restriction upon the father's power of 
Menation only applies to cho gusudfiuhers yraporty, v8 ond LL 
of the sume seetion couliim Chis, aud so also dovw vo 6 ofa 5, 

Doubts hava been ued on Ubis question ly comnantalors, 
aud the argimenta gn oneh xidu ary slated in Golubraoke's Digy 
Vol, Tf, Mading Mel, pe 27-6 where tho author ia of opinion that tho 
rua of equal dominion vexed in fathor nnd sot wuly applies whors 
tho proporty hue rogulaly desoanded. ‘Cho atula of the question 
ia vary well alated fi Wort and Buller Bk. 8, fatea, ps. 10 pm Ae 
coatral properly, aa amongst deacendanty, compulsod propurty brand 
mitted in the divect male Jine from a common avcostor, and agoros 
tion (0 suoh property mada with cha aid af the inherited andosgial 
estate?” ‘Thus, iu the easy of a fulhor, head of a family, proporty 
inhorited fron his father or grandfather, is auccatial property, hows 
over acquired by its provions possessors, On tho other hand, pro- 
porty inhorited by him from fomulea, brothera or colluteraly, ov 
directly fom » groatgreat-giaudfather, appears to be aibjuol to tho 
stine rules as if aelf-acquitud, Ancealal properly, in fuel, may bo 
aaid to ho co-extousive with the objets of the uphudilendhunddya 
or unobstructed inlierilance, 
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What spears to be tho resulé of thé toxt of the Mithkshard 
and tho better opinion among commentators is supported hy two 
dosisions, In Réyadur Nallatambi Chetttv. Réyadw Mukunda 
Chettt* it was held that a suit by a son against his father to 
compel a division of immovable proporty inhorited By the latter 
fiom his patornal cousin could not he maintained, And in Jowahir 
Singh v. Guyon Singh+, it was held that a son cannot contrel his, 
father’s act in respect of a property, the succession to which is lisbto 
to obstruction; and it is only in respect of property not liable‘ to 
obstruction that the wealth of the father and grandfather becomes 

, the proporty of his sons or grandsons by virtue of birth, 

We concur in these decisions. Tho decrec of the Court below 
must bo reversed as to two-thirds of 12}d. of the property in suit, 
and it must be dooreed that the plaintiffs do recover two-thirds of 
12kd. of the property claimed in the plaint, with mosno profits and 
costs of suit in proportion, 

A similar deereo will bo made in the appeal No. 44 of 1872 
botwoon tho same parties, and in appeal No. 42 of 1872 whore the 
suit was against anothor purchasor, 

Costs of tho appeals to be borne by tho parties in proportion, 
Decrees modified. BL. BR. Vol. X, pp, 189 and 188-193 ond 
8. W. RB, Vol. XVII p. 477. 


A son cannot control his fathor's act in respoot of the succession, 
” to whish ho is liablo to obstruction, It is only in rospect of property 
not subject to obstruction that the wealth of a fathor or grandfathor 
., becomos property of his sons or grandsons by virtue of birth 


» a Jowahir Singh v. Guyan Singh and otherd—Agra If 0, Rep, 


Vol. IV, p. 78, 





* 3, Mad, IT, 0, Rop, 468, Soo Partition. 
tL Aga TL G, Rop. 78 
Vou, I, i 
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Dompay, 8. 1, Aedha 19th of Septomber, 1430, 


“Annu Row Reuven Diacray, 
. AL 
+ ‘Taanves Row Ammuvaysinyur and anothor, 


Tu thin ease, ib way uled Chat a son's shave of ancestral pro- 
portly, specially appropriate for hia maintensnco, is not ablachablo 
in sulistiotion of hia (ather’s debta, diving the lifa-time of tho 
latton—Hel Rep. pe B18. Morloy’s Digowt, Vol, I, pe due 


Carcuria, IL U, Anke 80th af January, 1866, 


Prosont: 
Tho Honorable C, 2. Wrover and I, A, Glover, Judges. 


oor Surun Dass, (Plvintill) Appollant, 
VOTING 
Ram Suruw Buwaye and others, (Defendants) Roapondonts, 


Acrouling to the Miktodinnt fan, wont have no vente Intoresb In menial property, 
who Litorest fe edeabhs ab any Uno te aativfagtion of clalnar agating thom, 


This auil avore in this wite-Chottatoo Bhugut, tho original 
‘Roquiror of the properly, lofé two xons, Ram Subao and Shoo Sulitore 
tho fivat, who ia now alleged to be ‘on conor montis, liad song, 
Ablakoo and othors; tho last (who ia dond), loft alvo gong, Ram 
Surun and others, ‘Nexo sons of Ram Suhao aud Shoo Sulino 
borrowed monoy fiom, and oxceuted a dood of mortgage to, ono 
Magheossuy Dyal on tha 12th of Novombor 1868, and he sold hig 
intoresl to Cloor Nurun Dass, tho plaintiff, in Novembor of tho 
following yoar, 

Goor Surnn foreclosed, and thon suad for possossion of the 
morlgagad property, Lo got a partial docroo only, tho sous of Ram 
Suhao boing doclared to havo no right on account of thoi fathor'a 
insanity, ‘Tho plaintiff thon brought his suib agains) Ablakoo and 
‘Uho othor sons of Ram Subao for tho monoy lent, and obtained a 





* Prowont ; Dyno and Greenhill, Judges aoe 
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doares on, thé 29th of May, 1868, ‘whiok wal ‘confirfhed afterwards 
hy the J ugde on appeal, ei : 

- In execution of this decree, Goor Surua prayed, for, the sale of 
his debtor's revorsionary right in the ancestral estato thot held by’ 
their fathor Ram Suhac Bhugut. ‘This was refused by the Principal 
Sudder Amecn, and tho presont suit was brought to cancel this mis- * 
cellancous order, and to declare the debtor's right saleable. 

‘Lhe Lowor Court has now decided that tho rights int quostion * 
avo not ‘existent’ bub are contingent on an extremely uncertain 
event, that is, the survival of the father by the sons, and that they 
are not, therefore, legally saleable. “ 

The decree-holder appeals against this decision, and urges that, 
according to the MitAkshard systom of law which confessedly governs 
this case, sons have from birth a vested interes in ancestral pro- 
perby, and that such intorost is saleable at any time, 

There can be no doubt, we observe, that this is a correct oxposi~ 
tion of the law as it prevails undor tho Mitdksharé system, and that 
sons can, at their pleasure, force a fathor, however reluctant, to 
divide with them proporty obtained from a paternal grandfathor, 
(wide Colebrooko’s Mitékshaig, Chapter I, Section 6), This right 
acorwes to a son from the time of his birth, and is not, therefore, 
ono contingent on tho fathor’s death, or upon any uncortain vent; 
ib is a vestod right claimablo at any time during tho father’s life, 

It may be, ag argued by tho respondonts’ pleador, that no caso 
of the kind is to bo found in our books; but tho principle is, wo 
consider, indubitablo, and we havo no hesitation in declaring it 
‘There is no necessity for our going furthor than this, or for stating 
the effect of our decision on the properties claimed, 

Tt is sufficient for the purposes of this case that we lay down tho 
general rule, as, with the exception of Sheo Surun, nono of the 
respondents havo appealed. 

With roforence, however, to this respondont who claims through 
his ancestor, Bhayabul Singh, to have purchased tho ontiro right, 
both of Ram Suhao and of his sons, in Mouza Pachoonda before tho 
passing of the plaintiff's decree, wo think thal the case must ho 
romanded for-enquiry. 

For the vest, wo revorse the decision of the Principal Sudder 
Ameen, and doclaro the sons of Ram Suhao to lave a vostod right 
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in tho aneastral property, whieh ix lintdo to aalo in aattefaation - of 
any olaina against, thom. 

‘he coals of tia appeal will te paid by all Uo roupondonta 
oxcopl Shoo Sur Roy, whose enso is remanded, ‘Uhe coata of that 
portion of the suit will follow tho result of tho enquiry now ordered. 
=. We. Vol, V, page Bh, 


. 


Admittod Legal Opinions, 


Without ho cemont of dba Jogitimate wun, AMMAN cAMMO’ ational my pavl Of hia Inte 
moyalls property. 
A widow haying an Adopted son cannot, without hha consent, sonato any poron of the 
* oatato which bolongud to hor husband, 


Q. Le Tao landed propriotor at liberty, having a son born in 
Tawful wedlock, to bestow his wholo or a portion of his landed oxtate 
hy gift to his son by a woman of anathor class, or to a atranger, 
without tho consont of his logitimate son ? 

RB. 1. «Though immovablos or bipeds have been acquired by 
aman himsolf, a gift or alo of them akanld nob ba made by hin, 
woloss convening all tho sons”? “By favonr of the futhor clothes 
and amnanonts aca ued, hub damovabls property may not be cons 
aumoad, oven with tho father’s indulgence” 

Acaording Lo Wie above quotod texla of Maou, Filjyaualbya, 
Néveda, ond Dovales, tha father id incompotont to give, aall, morte 
gago or mako other alionation of bis bipeda and immovables, whore 
a logitimato son is living, without hia consent. Sho fathor is aom~ 
polont to mako a gift to his illogitimnto son sufficiont to provide 
him with food and raimont, though thoro Lo a legitimate aon ative, 

Qs 2 Subsaqrently to the deal of the Raja, bis widow 
adopted a gon and put him in possession of all the property left by 
hor husband, Shortly altor, sho, without the sanotion of har adoptad 
fon, asrignod a porlion of Uo ostate, by w dood of gift, to a stranger, 

n this cago, is auch gift legal and valid P 

R, 2 Asoording to the doctrines of Kdtydyana nud Yajnya- 
avalitya, tho widow is incompetent to mako a gift, mortgage, ov sate 
of any proporly, oxcopting such as sho may havo recoived from hor 
affectionate kindyad, without tho sanction of hor adapted son, 
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Bareilly Court of Appeal.—Macn. IL, L, Vol. 1, Chaptor viii, 
Case 26, 3 





An nicostyal Innded estate enmot bo givon to one gon, t¢ the exolusion of the sons of 


anothor son, * 


Q, <A londed proprietor had two sons, the eldest of whom dicd, 


loaving two sons. Subsequently he (the proprietor) disposed of hid” 


entire ancostral estate, consisting of movable and immovable pigs 
porty, by a deed of gift in favor of his socond son. In this caso, is 
the gift legal or otherwise 3 

R. Ile is incompetent to make a gift of the immovable estate 
which devolved on him from his forefathers, to his second son, with= 
out the consent of his eldest son’s sons, and tho deed of gift is null 
and void. Lo is ontitled to givo jewels and othor movables, though: 
inhorited from the grandfather, ‘his is conformable to the Vivdda- 
vatndkava, Mitdleshard, and other authorities, 


Authoritica, 


Padjnyawalhya :—" Tho ownership of father and son is the same 
in land which was acquired by his father, or in a corrody, or in 
chattels,” 

“Tho fathor has no power to mako an unequal partition, or te 
moko a gifl, of the ancestral proporty, This is the doctrino of the 
Vindda-ratndhara.” 


«They who are born, and they who aro yot unbogotton, and thoy , 


who aro still in the womb, require the means of support: no gift ox 
sale should, thoreforo, bo mado.” 

Ydjnyawalkyas—* Tho father is mastor of the goms, ponrls, 
and corals, and of all other movablo proporty : but neither the fathor 
nor tho grandfathor is so of the wholo immovable ostato.” 

Allah Bhagulpore, April 7th, 1819—Macn, 1, L, Vol, I, 
Chatp. vili, Case 3. ’ 


Salo of & man’s ontire property allowable undor what oftcunratancea, 


Q, Can a person, having o son, a daughter, and a wile, soll hie 
whole ancestral landed estate to a strangor? 


i 
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Re Tha fathor, having sons and vther heirs, aoll his entire pa 
timonial immovable properly without their consont, ar without ox 
treme nevessity, aveli ay Co totor the ale neaessary for the purpose 
of the family support, the aula ix void and iogal; but under such 
nocossity tho act is allowable, ‘This opinion ia conformably to the 
PViudde-chintdmuni, Vledde-ratrdhard Vivdde-chandra, aud obhor 
aulhoritions 


Author ities, 


Odlyd yan rn A wile or a son, or the wholo of « man's ealato, 
slinll nob bo given away or sold without the assont of tho persona 
inloested; ho musl keep thom himself; but in oxtromo neceasily, 
he may givo or sell thom 2with dhedr wasent ; olherwise, ho ninab ab. 
tompt no such thing : this has beon soltled in codes of law. Uxeopt 
his wholo estato aud his dwelling-house, what remains after tho food 
and clothing of his fumily, & man may givo away, whatovor it bo, 
whether jloed or moauble ; otherwise it may nob bo given,” 

“Le the sons and the family cannot bo supported without golls 
ing tho wholo real ostate, or if tho fathor, reserving such portion ag 
may sullics for the maintenance of tho family, soll tho entire patie 
monial Innded ostato, the salo is good and legal.” 

Dédya-bhigu:—" Butif tho family cannot ho supported without 
solling tho whole immovablo and othor properly ovon the whole may 
bo gold or othorwiso disposod of,” 

Aillah Nuddea® May 12th, 1817-—-Maon, Wt Vol TL, Chap. 
xi, Ongo 22, 


Mo giftof aman’s own roquisttion fh valld, Uugh mado on his donth-Lod, if Lo waa of 
sound daposing mind at Uo timo, 


Q. A Hindu, having a uterine sistor’s son living, mado over his 
ontiro estate, consisting of movablo aud immoyablo property, Which 
he had acquired by dint of his own industry, by gift to a women 





ween ; 
* Although this is a Bengal enao, you. tho opiiton dolivosad In tho reply quem to ha 
according to the othor schools, and not of tho Bongal achool, where a father has abaotute 
powor lo dispose of property immovable as woll as movable, anceatial wy well a8 acquires, 
without the consont, nay to tho projudice, of his son and gona nom, 
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whom ho kept as a concubine. At tho time when tho deod of gift 
was exoentod, ho was afflicted by illness, which terminatod in hia death 
two.,days afterwards, In this caso, is tho gift logal; or supposing it 
to bo void and illegal, will his entire property devolve on his sister’s 
son 7 
R. Supposing tho person alluded to in the question to havo 
made over his self-acquirod real aud personal estate by gift to his con- 
oubine while his uterine sister's son was living, and presuming him 
to havo boon, at the time when the deed was oxecuted, of sound | 
disposing mind, in that case the alienation is good and valid; other- 
-Wiso it has no validity, and the sister's son will inherit*, 
Meww says: “We may givo it away at his pleasure, or he may 4 
defray his expenses with such wealthy.” 
Nareda; “Though generally his own master, what a man docs 
while disturbed from his natural state of mind, tho wiso have de- 
clared not dono, because ho is not ten his own master,” 
Patna Cowt of Appeal.—Maon, IL. L, Vol, I, Chap, vii 
Caso 389. 
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A, gilt by o fathor of his ontlre property to oue daughtor is logal, though ho may havo 
Anothor daughtor, and brothor's son, 


Tho othor daughtor, {f wmarriod, ia ontltlod to havo tho oxponsos of hor nuptials do. 
fiayod, 


. 


Q. 1. A porson haying two daughters, a brother's son, and a 
son who was an outcast, verbally conforred his entire ostato, consist~ 
ing of movable and immovable property, on ono of his danghtors, 
Tn this caso, is tho gift good and legal ? 

R. Supposing that the porson alluded to, through paternal 
affection, verbally alienated his wholo landed and othor proporly to 
one of his daughters, while his othor daughtor, a nophow, and an 
outeast son woro living, the alienation is logal, and the porsons above 





* ‘This opinion, and tho ono which praceded it to tho like offuct, must bo recolvod 
vith somo dogioo of qualifleation, 1b lng beon laid down na 0 fone al puinetplo by My, 
Colobiovku in his tieutiae on Obligations and Contiaals, Book LV, § 646, that by the 
Hindu lny, a gift or gratuitous cuntiact, mado by a person wilicted with an inouable aise 
tempor, is vold. His equanimity boing dtaturbed, ho doog not posaoss tho aclfsontrol 
requisite to «valid aot aud legal disposal of hie property.” Tt follows, that ta uphold a 
gift, made on a doath-bod, thora should bo the oloarvat proof of sound digpoeits yohid, to 
repel any presumption whivh might oaist to the contrmy.—Nolo by Slr W. Macnaghton. 


at This toxt is not of Mane, bul of Vrihaspatt 
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named have no right to tho poporty, as ia Jnid down in aw toxt of 
Fajnyawulkyor—t' hay whe know tho Jaw of gifta doolave, hat 
things onco doliverod, aa the prico of goods sold, aa wager, for the 
pleasure of heaving poets, mradeiaans, or the like, frou natural affoos 
tion, as an acknowladwnont Loa benefactor, ab auptial gift to a 
brido om her family, nol Uhrough rsgmd, cannot bo resumed? hia 
dy oonformable ta the Ad ifeddaleerd cual obliar authoaition, 

Qo. Supposing the gift to be illegal, and the outcast son dead, 
and Lat thero aro two diunghtors and a brother's son of tho donor 
living, which of thao atnvivors fy entitled to tho inheritanco 7 

R. 2. Whatever proporty is givon to a daughtor, tho gift fg 
logal; for iL insures tho produetion of benefits, as Vyciew anya: ‘A 
gift Loa daughter ia pmoductivo of nn elornal onjoymont of benofit, 
and also to a brothor”—Lho obhor survivors have no sight of sues 
Goasions and if tho othor daughter bo a maidon, sho ia only: ontitled 
to such portion of tho propotly as may sulfico for tho necossary ex- 
panees of hor nuptial ecromony. 

Zillah Agra, March 9th, 1818.—~Maon, ULL, Vol. I, Qhap, viii, 
Caso 43, 





Rosponsa Prudentum. 
Nacwancnnart and another, v SAsUMATATL and anothor, 


Tho docensod Vonganah, bosidos his son Singroo, loft. surviving 
him tho dofondant Sashummah his wifo, a daughtor, two daugbteres 
in-law, and a fratornal gislor-insdaw,--all widows. In hia last 
illness ho dirocted that aftor his doath, a cortain aum with his 
accounts and bonds boing fab given to his son, tho reslduo of hig 
proporty should bo divided oqually batwoon him and the fivo widows, 
This was accordingly dono; and tho son having sinoo diod, tho two 
doughters-Inelaw, above alluded to, claim to bo ontitlod to share 
what ho haa loft, as against tho defondant Sashummah, tha mother 
of Singreo docoasod, Qu. as to thoir right 2 


* This tg nob a toxt of Yajnawatkya, but of Nevada, Soo Dig Vol th yy 201, 
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Answer, 
Tho deceasod Venganah, having a son, had no right to make the 
distiibulion stated, 
Remarks, 


By law, as received in tha school that follows the Afitdébshard, 
Smriti-Chandrikd, and Mddhavya, a father is restrained from giving 
away inmovables, without the concurrence of his song; but he isnot 
precluded from disposing of mavables at his discretion. (Mit. on 
Toh. Ch. i, Soot. 1. § 27.) Considered then as a gift, the distribu- 
tion alluded to, which seems not to have concerned land, should not 
have been deemed invalid. No doubt, the mother (and not the 
slatars-in-law) was entitled to succeed to the son’s property, 

Stra, O, L. Vol. WU, (Qnd Ed.) pp. 8 and 9 


ZILA OF SARUN, 


(A) Raw Towuxus Tavares, (B) Lan Raw Levaner Appellants, 
versus 
(QO) Four sons of Crurrur Tevaren, (D) Ico Lan Tuvarge 
Respondents, 


Ruggoo Nath, decoasod, was tho fathor of A, 0, and D, Ais 
tho father of B, It appears that O aud D having instituted in tho 
Zillah of Saran a suit against A and B, claiming certain lands on tho 
ground of their having been assignod to A by deed in wiiting by 
their fathor Ruggoo Nth, contrary to the Shéstra, obtained a deoreo 
in thoir favor by the dosision of tho Registrar, which was confirmed 
in appoal by tho Aasistant Judge. Tho appoal of A and B to tho 
Provincial Comt not boing admitted, thoy petitioned tho Suddev 
Doewanny Adawlut for a spocial appeal; upon which that Court vo 
ferred to their Uindoo Law Officers tho following questions, arising 
fiom tho cago as abovo stated, with the pleas urged by the ap~ 
pellants, 

1, Supposing Ruggoo Nath to havo acquired tho lands in dig 
puto by means of ancestral proporty, could ho in that conse, assign 
thom by doed to ono of his sons, to the exclusion of tho others ? 
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2, Supposing them to have been not anvostial, hut of hiv owa 


own 


acynisition, contd ho do xo ¢ 


Za anstery, the Pundits vaplied, 


That, undor the efron ius dated, the fathor, ia either eaxa, 
was nol compeloat to asign over, by any ines, tha Lauda in qed 
tion bo ott xdon, witha’ the consent at the attends a father nob hay. 
ing power eithor to give or sell withont the consunt of lyst song, 
whother fand or slaves: thotgsh aeyniied by dilmoelf, mmeh less whore 
thoy have deseonded to him, And for this thay referred to tho toxt 
of Mana, ited in the Mitiestiard, Vyavalifra Mithavya, Vira 
Mitrodaya, Vyvada Cddava, ke Ge. 

Commiunicatod hy Mr. Suthes hud. -Stea It T. Vol UY, (Quid Id) 
pugo 10, 


DATCIEME-NADA, U, VISVASNADA S.—~ 


Thy Defundant, aul the husband of the Plain being brothers, 
and undivided, and their mother dying, tho dofondant, in the 
tbsonve of his brother, mado a gifs of lend ou the oocasion of her 
death, equal to two merectls of soads, lo one Annaveraloo Sushum- 
buttoo; he, tho Defendant, boing at tho timo in posvasion of tho 
family proporty, Quest Was tho yift good ax against tho absont 
brother, unauthorized by him ? 

Remurke, 

Seo Mit, on Inh. Ch. T, sech i, § 28, 29, Tho gift heiny mado 
for tho spiritual boneAt of a mother’s shade, and, ao fur as appeme, 
Doing nob oxvossive for Liat purposo, according to the religions 
polious of the partics, seems to como tudor Lhe description of india» 
ponsablo duty, for which one brother is compolent to mako a valid 
gift, without tho consent of tho othory—it could nol, thorafore, bo 
ro-eally ‘Tho action, howover, doos nob nppoar to have been brought 
for this purpovo, tho doueo boing no party to the suit; bit for that 
of charging tho wholo gift against the duno’s shao of proporty 5 
in which view alsa the maxim cited from the Mildlesliané 19 advorse 
to the Plaintil’s claim, which gous to disallow this disposal of pro 
perty as for the common conewn, Q 


i 
‘ 
i 
i 
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Tt may bo romarked, in addition to the observations, that, had 
tho Plaintiffs husband boon a minor al tho timo of tho grant in 
question, ib would havo beon clearly good, without his consent, 
which ho would not, during minority, havo heen competent to give, 
(Mit, on Inh. Ch, I, Seok. i, § 28, 29.) Té doos not appear that ho 
was a minor; but it is slated that ho was absent at the timo, whiol 
would be equally material, as connected with tha occasion of the 
grant; being the doath of the mothor, whose coromonies could not 
conveniently wait. Minors anid absontecs stand, in many respeots, 
in point of Tindu Jaw, on the same footing. TAS, 

Stra, TL, Ls, Vol. I, (Qnd Wed.) p. 839. 


TRROOVANDU-PORAM CHRISUNAMA-CITARIAR, By his Vakeel, 
Sesuapau TyEnaar, 
versus " 

ATAMATAMMAN, by his Vakeol, Srp Kussnemoopumy Cawn, 


Wo rond you copy of the genonlogical table in this cause; and 
you will lob ug know which of tho partios is to bo considered as hoi, 
If tho proprictor of a proporty authorize another to take possession 
of it, and potform his funoral ceremonies after his death, and dio, 
leaving an hoir at law, is tho latter thereby disinheritod 7 


Answer of the Pundit, 


Tho gift by tho owner in his life-time was competent; and 
takos effoot upon his death, 

Renarks. 

This is a consequonce of tho power of giving; which is not 
yostrainod, nnloss in tho case of land, the owner having male issue 
living; or in that of Lhe whole proporty, loaving tho family thoreby 
destitute (Jagan-ndtha’s Digest, Book Il, Oh, iv, vor. 4, 5, 7, 9, 
14, 18) According to tho Suniti-Séia, cited by Jagau-nétha, 
(Vol, ii, p. 118.) a gift of tho wholo estate is valid, but sinful, In 
the caso of land, however, the gift would bo invalid, if tho heir 
wore a lineal malo descondant, and did not consent, Mit. on Luh, 
Ch. 1, Suet. 3, § 27. 6. 

Stra, We la. Vol 11, (2nd Jd.) pp. 6 and 6. 
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ZULLA OF VIZAGAPATAM.-- 17th of Deeenber, 1804, 


‘The fanily of the doconsed, a Wimduo uf the Banyan tule, von 
sintod of hia wife and tho widows of the two soma lead within leay. 
ing isso; whou, boing ab the poiat of death, ho cust te le draw 
two instruments under (wo xevoral datex, pa peuting, the wudhangy 
should bo givon to lia eldor daughlersin-luy, exveph Hho jewehs ale 
had worn duving the life of hor bawbatmd; but dint the yereiger one 
should have some of tho morales, heaides her ommaments, et hab 
all tho rest of ia propoly, movable and immovable, should belong, 
ju cortain specified proportions, to hix blood rotations, bik xervants, 
and his widow.—<Ano those instiamenta valul? And, if et, in 
what manner avo the thive widows, io Uy willow of the dueonme, 
and his two daughtors-in-lyw, living together, bo divide the eatnta ? 


Remurka, 


A. disposition of proporty mado nuder infnanes of nager, as 
of any othor violont passion, diaburbing Uno intelleat, ia by law invndid. 
But tho objection must appeay from other choumetaned Un tte 
mero fact of tho diposition being difforont from that whieh the law 
would have mado without it, ho wholo property in quoxtion was 
voxtod in Use fathor, and ho, having no surviving male iene, were toh 
yoaliiotad by law fom disposing of immovablos, ax well ws movahlos, 
tt his discretion, Whatever was not ao given away hy hin wouht 
ovolvo by inheritance on his widow, and, after her death, on fib 
Jogal hoire; and, according to au opinion which is aupported by the 
author of tho Vadjuyants a commentay on Vidhnu, the widewn of 
song, who diod before their fathor, ava ontitled to auceool to lym, 
But this dochino, on which alouc tho daughtorsin-law could found 
my protonsions {o participate, ia not gonerally vegoived ty Uke 
achools which follow tho Mildkshad, 

Stra. TL. L, Vol. (Que ld.) pp 14 and 15, 
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“uA oy Curvroni—17th of Decomber, 1810, 


Tho Calendar* of a villago adoplod a son, who married, and 
died, in tho lifo-tima of his father. Tho fathor subsoquontly died, 
having proviously to his death given hia meerasee in ust, for the 
aupport of a daughtor, 9 sistor, and the widow of his decoasod gon, 
who wore all living with him at tho time, And now tho daughtor~ 
in-law claims it as hors. Tho Pandit (Ausoory Alagasingara 
Charloo,) roportod, that the disposition by tho Calondar was a com- 
potent ono, and tho claim set up by tho daughtor-in-law not main- 
tainablo, 


Remarke, 


Thore was nothing in the law to provent tho man disposing of 
his properly by gift, (which this trust is) for tho suppoit of tho 
women, in any maunor ho judged propor, And oven, had he mado 
no such gift, still, according to tho doctrino prevalent in the school of 
Mildkshard, tho daughtor would havo inhorited, in preforonce to the 


as 


sows widow; though tho author of tho Vayayantd, and a fow othor 


writors, hold othorwiso. C. wh 
Stra. HL, Vol. U, (Qud Ed.) p. 234. 


a) 


janace etm hemntenae Anne amen Ntsc 








* "Tho Calendar is he lo whom bolonge, in villagay, the funetion of reading nnd oxe 
pounding tha Punckdaga Panchdaga (compounded of gnoreha, Avo, and ungi, mombers,) 
siguitytoy n book Lrealing on astrological aubjuots, wider five pmtfoulay houds, 61a tho 
provines of Biahmtus vary Uinttoo village hnw ono, who vodelvox, aa hta component, 
Aportion of tho produce, whieh ia entlud his aecrasee, In somo villages {04s horoditary: 
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HIGOTLON Vf, 


TNH AUPREWAUY AND GoneRdT, OF TH FATHIBR OVER TAALY PRopry, 
AND, TN GAgtt OF TUK ATHENOR, UIAVBTRTLY, DE MIRE, OF AIULU ye 
TION, OF TG VIDE UR ANOTIILI AON QUATLANIRD, 


Catwurra, SD. Ammthe Lith of June, 1850, 


Present: 


Sir BR. Barlow, Bart, W. 2B, Jackson and 
FR. Colvin, Wisy, Judges 


Onse No. 8 of 1849, 
Crovraen Diane Lavy, Appollant, (Dofoudant with others, 
absont in appont,) voreue Bisaco aun, Pawper, 
(Plaintitt,) Respondent, 


Te de not campotons Lan aon, ovat it (he pravtuaes whara lo daw of Cho MUdkeliand 
provaily du bing o suit for powacation of ay ancorial eatate, wand intation of names, 
av on exclusive ploprlotary ghb aialng tho Tits. of his fais, an Une gravel 
that tho fathor hal made my fHogal alienation of the oal ita hy a nate withettt bli sens 
content, att that nob andy wae the vale Megal on Cnet aceont, daet that Che fatten 
had, hy waking 1 vested bimaele of bie ows ditorent in the oxtite, AC former 
Mogidton Ly a ninglo dude of tho Court, te Ui oontiary oleet, overnabet, 


ee he Principal Suddor Amean’s dovision is, in abate, ax 
follows i Plaintift anon for “porsuaaion, partition and registry of 
property, as dotailod bolow, and for ecstlat thoroof, ostimuting tho 
valuo of tho auit at 6,101 mpoose iret, Jor his ahare in monzahe 
Dooreo and Dhiunkoo, porguunah Gho, purchasad by Chuttordharee 
Laul, appellant in caso No. Second, or a similar shave in 
mouzah Seoora, porgnunah Chorand, purchasod by tho appellant in 
onso No, 29,” 

"Tho defendants pload that the plaintif’'s futhor sald to thom 
his proporty, with plaiutiff's consont, in order to pry afl debts cun- 
tracted for the oxpensos of tho mabriages of his daughta aud aona; 
that, ab the time of tho salo, tho plaintif’ wag prosont ab the execu 
tion of tho dead with hig father, and ongaged with him iu complet. 
ing tho sale. Ifo, however, made no objection to the sale, either at 
tho time of mutation or xogistry of tho decd.” 
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“On tho othor hand, it having been cloarly proved by the deci 
sions and other documents filed by tho plaintiff, that plaintifl’s father 
was 2 bad-character, and ulicnated the disputed proporty which was 
ancoslral ; that plaintiff objected to tho sale at the timo of mutation, 
and that plaintifPs fathor cannot, under the Mitakshava, soll or 
alionate ancostral property, without the consent of his son, It is, 
therefore, ordorod, that the caso be decroed in favor of tho plaintifi” 

a 


Judgment— 


Appellant proceeds to argne the caso as to the sale of village 
Dhunkee ; and wigos that, whether the sale be good or bad, ding 
the life-time of his father, the plaintiff has no title to possession, nor 
evon to como into cout to claim such possession ; and futher, that 
the mother of Nund-koomar is still alive; that Gobind Shevuk may 
have other children; and, in such case, the division botweon the 
plaintiff and his half brathor Nund-koomar, in half shares, would 
projudico Ue rights of other childron born subsequent to that divi- 
sion, which, of itsolf, preclude tho Court from granting a decioo to 
tho effect now sought. 

In answor, il is pleaded that a father and son possess an odtial 
right in ancestral immovablo property (soo pago 75, Select Roport, 
Suddor Dowanny Adawlat, Volume IT, Sham Singh, appellant, 
vor'sus Musat. Omrnoteo, respondont*); and it is aguod that as the 
fathor by malting tho salo, has divosigl himself by his own aot of 
his right, tho plaintiif is tho only legal claimant to tho property 
in suit, 

On these points, we havo to observe that a suit for possession 
and mutation of uames, as on oxclusive propriotory right, is the suit 
bofore us, not a suit to declaro tho sale by fatha of ancostial pro 
porty, without gonsont of his son, to be illegal. 

Wo are clonily of opinion that, during the father’s life, the 
plaintiff cannot institute such an action as is now brought. 
Wo, thorefore, roverso the decision of the lower Court, and give 
judgment in favor of the appellant with costs, ‘Tho rospondent’s 
ploader has produced as a precedent in support of his caso, tho Re- 
porl ab page 175 of the Su lder Decisions for 1843, whorein it was 








* Anto page 4h, 


eo 


bat, 
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rulod by a single judgo (Mtv, Rattray) that a plaint, similar to the 
prosont, ia admivsiblo, and a doago in conanrronds will that of tho 
Principal Suddor Amoon was paso for Ran Cholun, the plalutift 
Wo, howovor, cannot convur in the punciply of Wat decision—8, D, 
A. Doo for 1850, p. 282. 


OaLourra, 1L OG. Aho 8rd of May, 1867, 


Provent : 
The Wonorablo 11. ¥. Bayloy and Shumbhoo-nath Pundit, Sudges, 


Gana No 2627 of 1806. 
Suno Rusrun Koorwor, (Defendant) Appollant, 
RAT BUS 
Govun Rewanun BevKue aud athera, (Plainti@s,) Roapondonts, 


® 


Whore ane momber of a jotnk fatally elakan a property ox neparate, the one fy on line 


to prove hiv allegation, 
Vader the Miidkehont Jaw, an aenatlon hy anon withoul the fithers cunngnt de 


fivolld, 


Bayley, Ji~Tho pleas tnkon in apavial appoal are, in our opi- 
nipn, Yalta, : 

Those pleas aro that thd burden of proof ling Laon wrongly 
pub by the Lower Appallato Court wpon dofondant, apooial appellant, 
and that tho alicuation hy ono brother without tho dircat participa- 
tion of tho fathor and in his life-time was invalid, 

Plaintif’ sued for a honao at Bhagnlpore, alloging title by a 
purchase from Gopoo and Laul Behayeo, tho songs of ono Luchmun. 
The original purchase was in the name of Gopee alono, Defendant 
is an auetion-purchagar ab a sate in axcontion of tho rights and ine 
tovesta of Luchmun, the father, and aul Behareo, tho gon, both 
Judgmont-dobtors, 

he Lowor Appollato Court, admitting that tho family lived 
jointly ab Mirzaporo, states that it ia nol shown hy dofondant, special 
appellant, that tho houso ab Bhagulporo was conncotod with tho 
joint family or otherwise than soparato. 
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But with the presumption arising from the status of-the family 
boing admittodly joint, it was not on dofendant, but on plaintiff 
who sued for the house at Bhagulpore as a sopmate property, to 
prove that it was so. 

Nor could the property be alionated undep Mitéksharé law by 
tho sons without tho consont of tho father then living. 

Wo, therefore, decree this appeal with costs, We roverso the 
decision of tha Lower Appellate Court, and remand the case to be 
tried with reforence to the above remarks,—S, W. R. Vol, VII, p. 449, 


Bansee BALLAL, ¥. RAMAJEE NARAYUN KURMUKUR, 


In thts chse tho Kulkain of a village was sold to the respondent 
by the owner with tho consent of the co-parconer (appollant’s 
fathor,) then absont, and tho rospondent was ousted of possossion by 
the appellant, it was held that tho sale was good as against tle 
appellant, his fathor being allowed a right of action to set aside the 
alloged salo, 1f falso—Bon. Rep. Vol. II, p. 642. Seo Moiloy’s 
Digest, Vol. J, p. 4h, 

Alionation made by a Hindt with the consent of his son, can 
not, undor the Mitéksharé, bo questioned by the grandson— 
Burvail Ohutteo Sing and another v, Gridharee Sing and others. 
S, W. Rep, Vol. IX, p, 887. e 

A. deed of sale (whero full consideration is paid) oxeculed by 
a mombor of a Hindd family, acting de facto as tho guardian of his 
minor brothers, is not valid by ronson of the father boing alive at 


the time, 
Whoro a guardian sells part of an estate, and applies tho pur- 


chage-money to the oxpenses incmred in a suit undortakon and 
found in fact to bo for the benofit of the whole property, tho sale 
is valid—@unga Porshad and olhera v. Phool Singh and others 


8. W, Rep. Vol. 1, p, 106, 


Vor I 
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Admitted legal opinions. 


Patition without the father's coumort fe Hegel, Hat with dia coment hbele hin, 
Arenal adomonsd wh Chae anne ahuacd go Llc adage arqecrtt where tet hitel the aon whe 
waar it 


Qo A powon tad thee sony the youngest of whom abs 
conded fiom hig fanily house, and Che father work toward Tide 
bun to make inary after him. Tfia obher two sone voniined 
at home. In this ease, ix the eldest son competent lo exargino 
proprietary right ever the landed and ether paperty ? Buppoving 
tho oldest in thin interval to have adjusted: the proportion of hig 
father’s shave of the joint property by mens of abitvation, in this 
case, is Lho adjaatiiont vomplota nnd binding ? 

QR. 1. Th the absence of the father, who proceeded ta Tindena. 
bun to inquire after hig mikshyg son, the eldest son j8 competent 
to manage bit neseasod lands and his other property, iu virtue 
of whieh ho imay oxareiso propioluy tight over il Bit any 
partition of joint popeuty amnade by means of abitration without 
tho fathor’s pormission, enumet be considered as havfal, 

Q. 2 Ef the tnthor, ab Che tine of his proceuding to Binder 
lan, verbally left directions with his oldest son te edjash ie dixputo 
rogaiding his share of the dmmovablo property helt in juint tonaney 
with hiv other co-hoiia, and he (ho eldest don) acrornlingly did 
go While ho was nbaont, aed the father pon his retin be not 
rotistod with tho udjusbmoyt, in this ease, iv mul adjustmont good 
and binding 2 

BR, 2° Supposing tho oldest son, in tho alwoneo of hin father, 
bub with hia pormission oxpressod at the limo of his procouding 
to Bindrabun, to have chosen an arbitrator, anh to have received 


2 Tt ahold net ho spp, fam Che doetine Tb down i thie easy, Cint aem de 


ing We {ho Hitee daw Ge ben tthe aaasdin, Ghat thu oldest nem fa aloe onetlert to 
aunage Nin fallen x eatade, and frat tho other coe are to he dolar bout the WUT O® 
mont The daw nudhorzes ayahly won, Wwhethin be held at an yang st, bo tena 
Uno ontalos but Tf eaoh son clade hierdate ot neste nent, tne be Competent te do ag, 
Aron who da cupahte uy astm the mange ag wath) the eomu nt of thas foal, 
chong the tadhorhabaonee or at hdadedh, aa aprie fea ths suljohwd oxhact ef (he 
Didywbhdge; “Ta onot the oldest son alone cadtled ta dhe ce dates an Ceci ied of the 
so-hewa, ond nob the reat at tha Iathion? Not sop for the right of thas oldusb 
(to tke choige of the whole) in pronmmudt dependant onthe will et thereat ‘Phus 
Nareis wnya , Lot che eldust brother, by coment, apport tho geat, Vleet as father yor 
Jet & younger brother, who vw capable, do nee che pragunty at Uke Candly depot at 
ability,” By consent of ull, vvea the yenngoat lrothor, butyg vapalde, niaye apport the 
Fouts, Pulmogentting is not a positive rule,"—Note by Sir WW, Mavoungliten 
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his legal share of the joint proporty, separated by moans of arbi- 
tration, such parlitiéh of the estate is good and binding, even 
though the fathor after his return wish to recede from it. 

Q. 8. A peison had an only son, who in the absenco of his 
fathor having chosen an aibitiator, caused a partition of his fathor’s 
ancestral immovable property which was held in joint fouancy 
with his other co-heirs; and the father having retuned home 
dissonted from the meastie, and shortly after died, Tho son who 
caused tho partition is still living, and wishes to recede from it, In 
this caso, is he competent to do so, or otherwise 7 

BR. 3, The partition of tho father’s joint immovable and other 
propeity made by the award of an arbitiator, during the fither’s 
absence, without his oxpross permission, and to which the father 
after his .eturn did nob consent, is illegal, and on the death of the 
fathor, if the son who caused it to be mado wish to recodo, it cannot 
be considered as good and binding. , 

Zillah Aidnupore, May 25, 1818.—Macn. I, L. Vol. Ty, 
Chap, V, Caso 4, 


Responsa prudentum. 
Soonumman, versus GINECAPAT, 


On a question, as to the liability of the son to be sued, on 
aecoun} of proporty olaimed by the fatha, tho father living aud 
amonable al the time, tho Pundit (Rungachary) coitifiod in the 
nogative, 

Remarits, 


A. son can only sue, or defend a suit for his father, unauthorized 
by him, if the Intler be disabled by doorepitude, discaso, alionation 
of mind, or the like. Soo a passage of Vrihaspati, as follows; “A 
Kingman (oxplainod by Mitra Misia to mean a son, or other near rela~ 
tion,) or any person who is delegated by tho party, may instilule or 
defend causes on the part of one who is an idiot, a madman, an old 
man, or ono affliclod with disonaso.”—If tho fathor have retired from 
worldly affairs, the whole managoment of tho family devolves on the 
aon; and in such caso ho may of courso Wo sued, G 


aoe: 


wa 
< 


itl 







432 PRECEDENTS O1 (Book 1, 4 


Right—The fathor hay absuluto dominion during his Hifo; the 
childron have nothing to do with tho proporty, or Uio claims on ib, 
dill after his decease, iD 

Sta, UL 1, Vol. O, @nd, Mata) p. 826, 


Manas, 8. 0D, a. 


If a Windoo div, leaving property, can hin oldeat son, being of 
aga, claim the outstanting balances due to lig falhor, without pro. 
vious application for the purpose to tho co-hgirs Or, mush le obs 
tain a Palelut-namik from them, to oumpower hin? 

dnawereTho oldur brothor should consult, on the occasion, 
such of his youngor ones as aro of aga at tho linte, 

, Remarka, 

An oldor hrothar may certainly tua tho managament of tha 
whole, with Uno aeynioseanca of the co-hoia; (MAL on Toh. Oh. I, 
Beeb ii, § 8; and 2 Dig. toxbix.) Amd il the ahjectian ba on the 
part of a dobtor, pluading the claimanv’s want of authority from 
his cv-hoiig, the plea wonkd bo Dads Ghough it is promumed that, 
if ho roqnire, for his astivfiation and deemity, hab all whould join 
in an aequiltanco for paymonta made by him, ho ought to have that 
galafaction. If the objection bo on tho part of the co-hairs, the 
oldor brothor (uo doubt) cnunot aol for them, againat their con- 
‘Gout. , 
“Should conaull,” Ko~=That would bo very propor; bat what 
anawor ja this 4o tho Court's question? Tb was moan to ask, 
whotlior it Lo nocessary that tho oldor should recoive a formal gom- 
migsion from tho othor brothora, or whother ho may aet without it? 
The answor is thal no formal commission is noveasary. ‘lho elder 
brothor sucooods natually, ag tho raprosoutitive of tho father, to 
tho administration of tha oxlala; but, by common consent, any of 
tho othors may do go. In tho latlor caso, A wiitton agroomont may 
be givon; but tho neceasity of ono is nob avon hero abaoluta: the 
gonoral nolorioty of the {aot is in all casas sulliciont: is 

Stra, HL, Vol, TL, (Qud Md) p. 981. 
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SMOTION IT. 


ON THE POWER OF A PATIER, OR ANY CO-PARORNER, 
OVER PROPERTY UNDIVIDED, OR DIVIDED, 


Oatcurra, 8. D, A—Zhe 27th of May, 1826. 


Present: x 
W. Leycester and W. Dorin, Judges. 
Sxreo Surun Misser (son and heir of Straw Lau alias 
Duniao Missur, deceased) Appellant, versus 
Suro Sumat, Respondent, 


Salo of joint Ianded property, situated in tho district of Mizapore, by one partner with- 
out tho consont of the rest, sot aside as boing continty to tho Hindoo lnw, and there 
being ovidont oversenching on the part of the purchaser, 


This was an action brought by Shoo Surun Misser against Sheo 
Suhai, to recover possession of two mouzas situated in zillah Mirza- 
poro, pergunna Aroura, 

Tho dofondant, in formd pauperis, replied that tho land was 
worth more than Rs, 5,000, and was the joint property of his father 
and his four uncles, Had he wished it, he could not have alienated 
tho laud during their lives. I1e never oxecuted any hut-hubdlah or 
written obligation, such as described in tho plaint, He never ie- 
ceivod any of the sums spoken of by him, nor petitioned tho Court 
to givo the plaintiff possession, ‘Lhe real caso was this: he was ata 
logs for money to pay the Govornmont revenue for the year 1224 
I. 8, and therefore executed a written obligation of tho nature of a 
mortgage deed, pledging tho land for tho sum of Rs, 1,000, 

The officiating Judge of tho Zillah passed a decieo in favor of 2 
the Plaintiff with costs, directing tho plaintiff to pay the defondant i 
Rs, 2,056, the rest of the purchase-money, ‘ho defondant appented, 
in formd pauperis, to the provincial court of Benares, part of tho 
judgment delivered by the First, Second and Officiating Judges of 
that Court is as follows:—" The appollant’s father boing alive, he 
(the appellant) had no tight or power to alicnato any part of tho 
land, and all the deeds executed with that view, or to that offect, are 
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invalid. We, thorofore, reverse the deainion of tho lower court, 
and givo n deereo for the appellant with coals,” som this deaision 
tho caso was brought by xpecid appeal inte tho Badder Dewauny 
Adawltt. 

Tho Chief and Fourth dudes of the Suddar Dowanny Adalat 
(WV, Tayerstor and W, Dorin) on the 27th of May 1886, rected 
their opinions av fallow, ‘Bie Eindeo Jaw, as laid down te eyes 
this doliverod in farmer cases® does vet poi alienation of and, 
Jolt jointly hy several puftetaders, or owners, to bo meade by ono 
without the assent of the others, nor indeed does sak alienation 
Holl ood for Cho allowattssse pu duer’s individual ehata even, witkans 
the aygont of the vert Lt fx uot in tho presont cava kafliciontly 
sawn thal tha pariuors had conseuted to auch aliouation, aa tho 
appellant hay attomptel to prove, And gvon had their aaont 
boon shown, thera way such evident overreaching on tho part of 
tho appallant, that the Court could vot hokl tho transnetion valid, 
though ab tho samo tine the respoudant wad vlearly bound to refund 

* — to tho appollant the money ho hat received, with intorest, Lor those 
reasons the deereo was allemad with costieefol 8.) Aa Rope 
Vol, TV, p. 18, (Now Wil, p. 208) 

Aceoding to the ITindoo law, av current in Bel, an only 
son eaonob be given or reevived in the Dedlalas forme of adoption? 
and according to tho anime law, neither joint property ner tho 
profits avisingg from ancriticial feoa ara fil anubjoota of transfor, 
Nund-ram, and othora, hoira of Rum Suahys Seadey, Appolhunta, 
v. Kashea Pandoy and othora, Toapondonta.-Sel, SD. A. lop. 
Vol, TT, p. 282, (New Id. p. $10,) 


A, Band O were brothers, rong and Louant in emnmon of same 
ancestral lands, A, Kevaral yomts hofore his death, by deed, gave 
his genoral estato to D, lis sistor's son, and dul bia name recotded, 

"7 & On his death, Baud Canad for A's interest in tho undivided buds 
oul also for hin porsonal ostato aud certain villages bonght in Ald 





* Sou Chyil Raporks, page Me, Vat. UT, and puyga 71, ce gueaint, of the prosout vol 
ho anime dootrine was nlso mnalnuined bia "Nishant orn ial etn “Teale Jiainanul we 
appellant againal Jydalt Jin and athens, reapoudatta, ‘ha Mandtte Chon alas holt dhe 
sala of Jolnt undivided popetty to bo favalid, without tho asronb ol all the aharna, an 


not valicl oven for tha auller’a awn share, while uilividod =! 
Bodice Devanty Saale M0, milividodNole by tho Hoglntur of tha 


+ This onwo witl be found dn oxtonse In Che Bovk on Adoptiun, 
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name, which they alleged must be held to be an accretion to tho 
ancostral estato. S.D. A,, affirms judgment of Lower Court, passed 
on an opinion of its Pundit, ‘this awarded right of Band C to A’s 
sharo in the common villages, because, undivided,—and gift there~ 


fore, thereof, illegal. It dismissed claim to rest, because,—sole . 


acquisition (on prosumable admission of plaintiffs) was inforviblo,— 
and continued advorso possession of donor and donee established, 
Where B and C impugned as illegal a gift by A to D made 
several yas before his death,—It was held that on A’s death, B 
and C might recovor, by suit, object of such illegal gift,—thoir right 
then accruing: so that, there was not adverse possession in A’s life- 
time, nor waiver of claim on the part of B and C by previous omis- 
sion to sue,—JivanZaul and others vy, Ram Govind Singh and 
others,—Sol, 8. D, A. Rep, Vol. V, p. 168, (Now Ed. p, 198.) 


Agra, S, D. A.—The 16th of April 1864, 


Present: 
W. Edwards, Esq, Judge, and W. Robert, Esq. Ofg. Judge, 


Tora Raat and othors, (Plaintiffs,) Appellants, 1 
versus 
Perum and othors, (Defendants,) 
Respondents, 


Told that a proporty whioh has onco beon doclared to bo family-proporty, bolonging to 
& IMndoo undivided brotherhood, must follow the conditions of such estates under 
TLindoo Law, and no shntor is compatont to alienate his rights without having ob- 
tained the consont of tho bothe hood, s 


This was a suit for doclaration of right to one-half of 15 biswas 
154 biswansoes, belonging to Peotum and Ram Chund, who diod 
childless, and for prohibition of division by cancolmont of a sale-deod 
in favor of Chotay, to which property tho plaintiffs, appollants, be- 
camo entitled undor Tlindoo Law and custom on tho demiso of thoir 
father, 

In appoal it is urged that as tho Judge admits that the share of 
one brother dying childless was divided among the family under o 
Pyavusthé, ho should havo found that tho salo of thoir rights by 


* 


1 
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the two olhors of tho brothers who diod childlox’ was illogal, and 
that thoso rights woro similuly subject to division among the any 


viving mombors of tho family. 
Sudymeint— 


Wo admit tho validity of this plea. ‘Cho extate, hy tho duelaion 
ein tho suit instituted by Moteo, war definitively nettle to ho 
joint fnmily-property, Tt has wing xemained in tho wane condition 
midividod, and must eowwynontly follow the conditiona of moh 
oatates tuider the Uindoo Taw, by which a alaror in an nudivided 
estate hold conjointly, is ineompotont to alionate his shave without 
the consent of tho mombora of tho brotherhood. Undor this view, 
tho avlo by the brothers Pootum and Ram Chun to Chotay, the 
fifth brother, was clourly illegal, Wo accordingly exncel tho sune, 
and rovoraing tho ducision of both tho Lowor Gourla and dvoreoing 
in tho (plaintiffy) appellants’ fiver, decree this apport with costs 
Agra, 8. 1, A, Doe, for 1804, p, B87. 


- Cancurra, TC. Av Zho 280d of April 1860. 


Progont: 
Tho honorable I. HB, Komp aud W. 8, Sattou- Kar, Juedyea, 


Onno No. 207 of 1804, 


Suro Psrsaun Jura and othora, (Platutifts,) Appollanta, 
UOVRUa 

” GuNGA Bam Jus. and othora, (Dofondants,) Respondents. 

Kiatt by tho guardian of minors to sot natlo an nllegat allonation mado by di adult 
mombor of a joint Hind? family in colton with (ho pnraliwor, and without the 
conaont of his ward, is nat pematiie, 

Accoudiug to tho Mitta law, auelt o nal fe vot Cor want of Cho aanend af Lhe whale 
of tho holis, and in tho absonce of prook Hiab tho sale was inaclo for a Ingal megossity 
or for tho honoflt of the minora, 





This suit is nob promature, ns contended by tho ploador of tho 
special appollant. ‘ho guardian of tho niinors sues to sat aside 


* 


a 
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an allogod alionation made by tho adult mombor of a joint Hindoo 
family in collusion with tho purchaser and without tho songoné 
of his wards. Such suit, in tho discharge of his rust as guardian, 
can by no means be termed premature. 

Whether the spocial appollant is entitled to a vofund of his 
purohago-money from tho adult members of the family is a point 
which wa ava nob called upon to decide in this appeal. 

Tho Principal Sudder Amcon did not, as contended, refuse to 
consider tho ovidonco, on the ground that there was no recital of a 
logal nacossity in tho deed of conveyanca. ‘Tho Principal Sudder 
Amoen did consider the evidence, and observe that it was rondered 
suspicious by the absonce of any recital in tho bill of sale. It 
is admitted that tho sale is void under the Mithila law for want 
of consont of tho whole of tho hoirs; and thee is no proof that 
the salo was made for a legal necessity or for the honefit of the 
minors, 

The appeal is dismissed with costs aud interests. 

This docision governs No. 208, which is also dismissod with 
cosis and intorost.—S. W. Rop. Vol. V, p. 221. 

It is tho firmly settled rulo of Ilind& law, resting upon the 
authority of tho Mitdksharé and ropeated in judicial docisions that 
a managing co-parconor has not tho capacily bo alienate or charge 
tho shave of his minor co-parconor in immovable ancestral proporty 
oxcopl for tho purposo of providing for some family noed or tho 
porformanoco of an indisponsablo religious duty, or oxcept tho alicna- 
dion or charge bo for the benofit of tho joint ostalo—Mad, IT, 0, 
Vol, VI, p. 871. 


Tho incapacity of joint owners confors powors of alionation in 
covtain casea of necossity upon the managing ownor.— oer Shadow 
pershad Narain v. the Collector of Monghyr and othors,—8, NW. 
R, Vol. VUL, p. 


A. brothor acting as manager of the family proporty and for 
tho benefit of tho minors, although he has not obtained a certificate 
of guadianship undor Act XL of 1858, may mako a tomporary alic- 
nation of the family proporty for necossary purposes and the bono- 
fit of the minors.—Lalah Seetul Pershad v. Chand Khitw—N. W, 
Rep, Vol. II, p. 428. 

Vor, IL 18 
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Persons fe tho position of mannii members and gnardiang > | 


niay Jointly well park of the aneestral eatate te previde for the neoag 
pilien of Cha fumilyse- Acne med another e. Aeadage wel athorg, 
Fuh December Laie Mani Se Do aA. TA fi 188, po Lega ; 


‘ho twee of ae todeaaded estate euiioet alienate Cie shares 
of hig co pueeners without their pment Sableorat Lovain y 
Priluk Singh wud others - Bol AODOA. Bop, Vat ¥) ye tds, 


‘Yo potify on aliomation of aneostial property, a hygal nocogsity 
for the sito nant To xtiedy qieaviel to have exited, and auch 
novosity cama ho didtared fem the habits and yoneral ehnractor 
of a varlaneMildrit Xdegh aud athow vy. Raghageleeusd Shagh 
and athe —Bo TR. Vol VU, poe 


Te was liehl that by the taw as coment in ‘Tirhnot tho anta af 
Joint undividerd property is tavalid, without tho avant of all tho 
sliwors, and Be Chis ease Che Podits deckwed (iat such aqla was nob 
valid even for (ho seller's own ahatg while wnlivitutes gud Byte 
Morty. dyplatt flaosel 8. DA. Rep Vol TY, pe 00, note, 


Wold that hy the Dimi haw acenriont in ‘Virhaat, tho sale of 
Joint undivided: proparty, without Che consent af alt de eharare ta 
invalid, -Sheo Chirn deat and otha ye Jemma Jat and 
others, «Sol B.D. A. Rap. Vol VE ps i76. 


Wheoro tho validity of anna of anoaatval property ix olyjodted 
to on the gronid chat is way offeotad withand the aanmat af add dhe 
momihors of the Joiut Tipdn family, the objvotion enn only he mado 
by tho monsbor who did not consent. 


A mombor of a Tindé fanily may mortyago his undivided 
ghava of the jaink proparty without tha cunsont of his ao-sharors, 
dn oidor lo raiso mony for the benolit of the fanily, o gy to pay 
Hobts or liquidnto dommnds of hygal nocessityd/agimniaudh Khoo 
Hah v. Dooloo Alisser—8, W. Rap. Volo XTY, ea pe 80. 


Au undivided moter of a Hind funily enmot sell a portion 
of tha ancestral cstato werd dhiven heroty by pressing necessity. 
Ruma Kuite Aiyun, vy Kuluddiatyan—Lith Pooomber 1869, 








etna em tine weenie oe te NR oN His ee ns 2 sree tte, 


* Bee the forth odition of Btaangi’s Wudi law, by dD. Mayne bay, p, 808, 
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Mad. 8, A. 1859, p. 270, See also Rama Pillai and others v. 
Sreevungum Pillat and others.* 26th April 1860,—Z2id. p, 49. 


Salo of property by an undivided momber is not valid, aven if : 
falling within tho limits of his individual sharo, unless made yndor 
emergont oiicumstances and with resorvation of the shares of his 
sons and a sufficioncy for tho maintenance of his wife and daughters, 
Kanahas-bhaiya Pillat v, Sesha-chalu Sastr*—8th Febr uary 
1860, Mad. 8 A. BR. p. 17. 


. 


Mapnas, IT, C.}'~Zhe 2nd and 18th of December, 1863. 
Vina-svAnrt GQRAMINE versus AYYA-SVANI Gndntnss, 


According to (ho Tindoo law current in Macias (he mombor of an undivided family 
may allen tho shmo of tho family-proporty to which, if a partition tovk placo, ho 
would bo individually ontitled, 


Lhoro may bo a valid aalo of such ashore upon an oxeortion in an action of damagex 
~ fora tort 


Buch damagos and tho costs :aodverod constitute a judgment debt in respect of which 
the oxcoution-crediter’a thzlta aie the same aa thora upon auy abhor judgment for the 
paymont of monoy. 


Scotland, 0, J.—This was a suit for the recovory of two houses 
and premises numbered rospectivoly 82 and 88, in tho Chéilé 
Bazaar road, which tho plaintiff had purchased ata sale by Sheiiff 
of Madras under a writ of fiert facius issued to recover tho amount 
of damages and costs in an action of trespass against the defendant 
Ayya-svémi Gifmini and others. Thiee issues were sottled. Tho 
fivst was whethor at the time of the salo the houses and promisos 
wore the solo and oxclusive property of the defendant Ayya-svdmi 
Grémini, and the third, whethor at the time of the sale thoro was 
any valid and subsisting mottgage of the house No. 82. The Court 
disposed of theso issnes at tho close of the caso, finding the fist in 
the nogative and the third in the affirmative, and both against the 





* Boo tho fourth edition of Strange’s Hindt Law, by J 1D, Mayne, p, 362, 
+ Tiogont ; Scotland, C, J. and Biiloston, J. 
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plainti®. Bub tho second inaiy raived a finther question Whotlor, 
assnming the louser amt promiiney to be the property of dhe undis 
vided family of whieh Ayyaenviind and Che defendants Ayyueaviint 
Chamind and Deyand Atmel aco tacnibers, Ur plaintit’ by watea of 
auch sulo acqnived any and what ile and interest: in the sane; 
and upon Uta quostion we have ninay tn give jidgmunt. 

Vor tha defendants it was contended wea matt of lay that 
tho sale by Shei! passed no interoxt whatever in the Ganily pros 
porty, for that oven if it had boon an alienation by Ayyneavdini hime 
golf without (he cansoud al lia caspareouorg, auely alianation would 
ave heen void ad ineperttive even to tha extent of bia own share; 
and this being a kate upon un oxeention in an action of damages 
for a toré was put ag an fortions ease, But we nee of opinion 
What Ayya-svami might hive made a valid alienation of hin share 
and intovost tu the properly, and that it prexed under tha gala tn 
exocution by Sheil, As sopnrds Cho supposed dixtinetion whore, aa 
in Uho presont ease, the oxeoution is for damages fora tort, wo think 
that the damages and costs vecovared Constitute a judgement debt, 
and tho right of the oxecutionsereditor tlatauiler, be the aamoe as 
upon any other jndgmunt for the payment of money. Cy hold dit. 
forontly in Chin ease would be te efvat do declue thy peonuiny 
immunity of all members of nndivited Uiattt familion not posagar 
ing sell-nequivod property for any wrong, however yrent, whieh they 
may commit, 

Mr. Moyno, howovor, mniuly reliot upon the gonoral ground 
thal no alionation by a mombor of an tudividedl Tlindd funily 
without the cougent of his co-parconers can bind even his own share; 
and ho askod on consideration of several deolaiona of the ale 
Suddor Court upon this subject. Tt was nob diaputed that tho 
course of decision in tho late Supromo Court since ab loast tho caso 
of Ramaswamy v. Sasha-chelle, and tho opinion exproxed by 
Mr. Colobrooke iu hia observations upon that cade apportud tte 
validity of such an ationation lo tho oxtont of tho alienor’y own 
sharo: nor that tho samo rulo of law provaily in Bengal, Bab it 
waa said thet thero ia a foundation for the rulo in Bengal which dogs 
not oxist according to tho Windt law applicable to Madras, for that 
in Bongal tho share of cach parconer ia (ronted aa aoparate ovon 
boforo partition, though unaacertainad, 


el 
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.-, In support of this the 81st section of the second chapter of the 
Dayc-bhaga was referred to, But that section appears to be a quota- 
tion ftom Narada, and according to Nyx, Colebrooke’s note to the 
passage il is otherwiso interpreted by different compilers, and is 
generally understood as declaring the separate and independent 
right of co-heirs who have made a partition; and certainly the 
language of the passage itself refers to a condition of separation 
to some extent. But we do find in Chap, XI, Sect. i, § 26, on the 
widow’s right of succession, that the author, in the course of a dis- - Bi 
evssion upon the contradictory statements of text-writers aud com- 
mentators, makes the obsérvation that “it is not true that, in the 
instance of re-union [and of a subsisting co-parconery] what belongs 
to one appertains also to the other parcener. But the property is 
referred severally to unascertained portions of the aggregate, Both 
parceners have not a proprictary right to the whole.” Chis gbsor- 
vation, however, is used only in reply to the argument, that the 
preferable right of surviving parcencis may bo deduced by inforence 
from the fact that “ the same goods, which appertain to one brother, 
helong to another likewise,” and that “ when the right of one ceases: 
by his domiso, thoso goods belong exclusively to the survivor, sinde 
his ownorship is not divosted.? But according to both schools of 
Hindd Jaw tho right of survivorship is not absolute, and the un 
divided share, according to both, descends to his sons; and it seems 
to us that the real ground upon which tho widow's right of suc- 
cossion is placed in the Dayu-bhaga is the authority of Vrihaspati, 
who says that a wife is declared by the wise to bo half the body 
of her husband, equally sharing the fruit of pure and impuro acta, 
Of him whose wife is not deceased half the body survivos.” Adding 
hy way of question “How thon shonld anothor tako his proporty* 
while half his person is alive?” So that tho right in truth rests 
upon the oneness of husband and wife, not upon the oxistenco of a 
separate ostate and interest of tho husband in the property during. 
his lifo, Such a soparate ostate as a matter of inference might be: 
deduced as well from the descent of the father’s undivided share to! 
sons, which is common to both schools of law, as from ils doscent to- 
his widow, which is peculiar to the Bongal school. It is farther to‘ 
be observed that whatover distinction there oxists in this rospeet was 


142 PRECEDENTS O1F | Nook t. 


cortatuly prenont Lo tho miuds of Mr. Colwbronke snd of the Judges 
who deoldal the cased aleve referred ba, 

Tt only vontaiia fort te nation tha Snider Court decisions to 
whieh one attontion was culkal We lave braked at Ghee ongos, 
aoven innimber, and we find thab Unew of Hem expressly dedida 
that ane of aeveral eo poemnen may hind his own shavo hye ationn 
tiew aad that itis dinkly fur bis individ debb These avo tho 
deeidon to be fod at p, 22 of the Repmte for £8ha, ab pe 235 
of dhs Reports af RU, rand al p. BAF af the Reporte for 1860, which 
iy the lakest cose, There are, however, in Cho volume for THO, twa 
ducisions in whieh the contrary da held. Ono of those, at payo 07, 
ie ruslad upon tho authority of the ather ad p17, and Ukat again és 
restad upon the authority of the docision at p, 270 of tho Reports 
of 1869, Looking at tat caso if does nob soom bo go Cho lung 
supposed in two last montionad casos: for tho judgment in tora 
rooognizes the power of tho co-parconor te confer upon tho purchasor 
aright to what might ovoutualy fall to his aharo at diviaion, aud 
tho suit being for tho revovery of a speuifia portion of property upow 
an allaged division, which was divholiovad, apponrs lo have hoon 
properly dismissed. Aa bo the deeidion ab p. 215 of the Roporba for 
1854, wo nook only say Chat the Cite appentr to hwo precoudod 
upon the ground that the managing mambor having the cantrol of 
tho hanily property in his own banda quale not pracead hy suit and 
process to ouforeo Asin inctivédual elatin tyainnd the property. 

Wo sao nothing in thera dovisions tat materially eoulliata with 
(amd somo of thom anpporta) tho opinion wo have ahoyo oxprosod, 
and Sir ‘how, Strango in tho frat volume of his worl of authority, 
at pago 202 oxproaaly saya “that in favor of a bond ‘fda ntionca 
of undivided property, where the gale or mortgage could not ho 
sustained ag against tho funily, auch amends as it could aford 
would bo duo ont of the sharo of bim with whom he had dent, 
aud for this purpose 4 cout woukl bo wariauted iu enforaing a 
partition.” What the purchasor or exceution-creditor af the co« 
pareonor jprsiilitled dois tho share to which i a partition took 

PR rch) eras himself would bo individually ontitled, Oho 


not oxiat avbsnals, sharo of course doponding upon tho state of the 


in Bongal the shat - -- ---~  - aise Waele tan, 


hofore partition, Bho, Veoukatent Baublui— Bons TO. Re Vale X, ye 180, post, 
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family, In this case there appear to be two brothers and a step- 
mother, and tho share of cach biothor isa moicty. Thero is no 
ovidoneo of Ayya-svami’s having sons, If he had, thoy would uo 


_ doubt bo entitled to shares in their fathor’s moiety, and so the pio- 


porty available for tho plaintiff would to tho extent of their shares 
bo reducod; and except in this way the existence of sous would 
not, wo think, affect the plaintiff's right. Iaving then established 
his right ta an undivided moiety subject to a charge for mainten- 
anos, we might, as in an action of ejectment in the late Supremo 


Court, have decreed to the plaintiff possession of the undivided “* 


moisty in both the houses, but for the mortgage that has been 
proved under the third issuo; although further proceedings should 
bo necessary in order to realizo to the plaintiff the actual, enjoy- 
mont of tho moiety. In suits undor tho Civil Procedure Code, the 
Court is certainly bound to take into considoration all tho rights of 
the partios to tho suit, whethor legal or equitable, and by its decree 
to givo effect to those rights as fur as possible ; bat wo think that 
tho court should confino itself to granting such tclief as is prayod 
by tho plaint, In tho prosent case, therefor, as the suit is simply 
for the rocovory of possession, and as there was at the time of the 
sulo by tho Shoriff and nt the mstitution of the suit a valid sub- 
sisting mortgago of the houso No, 82, ontitling the mortgagee to 
possossion, tho Court oan only decreo to tho plaintiff the right to 
possossion of Ayya-svdmi’s sharo in tho house No, 88. 


Tho plaintiff is to hava the costs of tho socond issue, to be 
paid him by the first, third and fourth defendants. ‘Lhe Plaintiff 
will pay all tho defendants their gonoral costs of suit—Mad, IL, C, 
Roe, Vol. Tp. $71. 


xg 
fe'@ 


Frm RAT 


dit TREGEDENTS OF [ Boor 1. 
Manuas TL Gs. At—Cho 28ind af duns, UNOS,” 


Bpocial Appoal No. 188 of 1865, 
DParanivinarra Kaunpay, Appellant, 
COTRUA 
Manndnu NAncAN and another, Respandonts, 


Avjalo hy a father bovalld hy Hindi how to the oxtont of lor ian dena af the mutt. 
vides ontato ‘Thoie dame distinetion acaurding boy Ue Mudiad nulionl butwen a 
fathen ail othct Go paren, 


Thin was a rpecial appeal againat the doeico of tho Additional 
Principat Sudcter Amin’s Count of Coimbatore in Regul Appeal 
No. 2h of 1808, vavording tho dearoo of tho District Munsif’s 
Court of Bhavani in Original Suit No, 67 of 1808. 

Tho Comt doliveralt the following »—~ 

Judgment. (0 this caso tho plainif has most improperly beoa 
Allowed hy tha Mansif, whoso irrogulaily hax nob been noticed by 
the Pulncipal Sadr Amin, to ano for what ho calli tho cancollation 
of nn eygroomont muito by his fathor, ‘Pheaoal tuuth of the matior 
in that Cho Sad defundind, che fither af plain, ties sold land 
allagedt ta hy funily proparty to Lit defondant, and that aa is new 
admitted, the bid has autaally how dotivered in pmuuanea of bho 
faolo, Ub ia mnnifoab that the enncollation of the vdsdéadautk would 
bo of no uso whatever ty tha plaindil, and tint he ought to have 
boon compallod’ to ano fur what Io really wantod. 

Tn mgumont, thonting this caso ad an action for tha recovery of 
tho.land, it hay boon contondod that a salo by tho fathor is alto« 
gethor void, Ulat partition for tha purposo of antisfying his can eats 
cannol ax in other casas ho directed, ‘The principle upon which, 
following tho suggestion of Bir Tl. Stiango and Mi, Colohrovke, tho 
Cowts havo of lato yours satishod tho contiact of ono individual 
member out of the sharo which would eumo to hin on partition, is 
that a8 tho co-parconor has contracted he ought to fulfil his contanct, 
that ho could, if disposed, ab any tima, according to tho dootring of 
tho Mudvas School, onforco » partition, and that itis only just that, « 
whore ho has incurred an obligation, fo shall not ho allowed to 
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wsoape iis olfects by the allogatinn thal his own deed was wlira vizes, 
but compolled to givo to his creditor all tho- remedies to which he 
would himsolf bo ontitled as against Ute object mattor of his agrees 
migni, Ib is quite cloay that on tho theo1y of the Madras School 
thoro is no distinction botwoen a father and other co-parcensrs, 

Wo, therolore, refer to the Lower Comt the issuo:—o what > 
portion of the laud suod for would tho 2nd defendant be enutled on 
a partition enforced by suit ? ; 

It is adcordingly hereby ordered that the Principal Suddot 
Amoen do 1oturn his finding on the foregoing issue within six weeks @ 
fiom this date,—Stokes’ Mad. II, C, Rep Vol. II, p 416. 


Bomar I, C.—The 18th of August, 1863 


Gunpo Mamdprv, Appellant, 
RAm Buar pix Budd Bua, Respondent, 


A momber of an undivided Hindi family hag power to mortgage his own share of the 
family stato, and, if he be acting as roprosentative and manage: of the undivided 
family, to mortgage tho itorosts of tho othet mombors of tho family thoroin on ny 
comnion fanilly nooossity, or fok the comuion benellt and tise af tho undivided family, 


{his was an action by Gundo Mahédev to recover the sum of 
Ra. 267-7-6, alleged to be due dn a mortgago bond oxecuted by 
Narsi Bhat, a momber of on undivided IIindd family ‘ho pro- 
porty mortgaged consisted of a house, 

The Court delivered the following judgment:—We hold that 
Naisi Bhat had power to moitgage lis own interest in the house, 
although tho family was undivided, and that, if ho were acting ad 
joprosontalive and manager of the undivided family, he had power 
to moilgago the whole of the house upon any common family necos- 
silly, ov for the common benofit and use of the undivided family, 
We, theréfore, reveise the decree of the Court below and remand 
tho case, in ordor that the judge may detcimino whether the plain 
tif can show that Naisi acted as representative of tho family, and 
oxecuted the mortgage under any common family necessity, or for 
theiy common bonofit, and may pass a new decision in conformity 
with our view of the law, 
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‘ho second defendant, Rim What, bs be at liberty (a prove (iat 
Warsi Bhab waa not eating wi mmnnger, er that ther wor collision 
botiveen Guido Bhat and Namie Bom TO. Rep. Vol Tp ao 


The manager af an vadivided Hint feuily, (0 acting iu lisa 
Dadividual eapnvity, em sell his own share of Che fisily property 
only —Deaneoddicee Vitheel Hart, Appellant, Dermodhiee Heat Senin, 
Rospondent. Bom, WLC. Rep. Yuk 1, pe bee. 


Tht Gat an thin side at bidig, a momen af an audivided 
Tind# fanuly cannot, withott the consont of his eopmeoned, make 
ayi/t of his shine of undiyided property or dispose af th hy Wille 
Ceangehié Kom Sidhdppiand another vy. Redmond Bia Bhimaani® 
Bom, LLG. Rep. Vol LI, p. a0. 


*Bomnay WH. GZhe L7th Decenrder, 1809, 


Tomdendae Asmdtenda, cl ppadland, 
RAMCHANDRA VALAD Ditannd Druart, Meapondond 


On thig aide of Tadic amber of an nadisttod Hind family oun, withont the east 
of hh: co-prcenera, soll bbe shave de thy andiv ited prapatye 


For ovriam "Tho frets fom by the Distriet dadyo avo that 
Bhimanné and his kone Vithoht and Raneahandia wers an tuidie 
vided family, and thal Bhimannd with tho consent or aoyniaconae 
of Vithohd, but without Réin-chuali’s eouseut, volt tha family 
honso to tho plaintiM Under those eironmmtauoes the drdye hos 

drdod a halGahara of the house to the plaintift, whe appows, an 
tho ground that ho ia onlitled to the whale bongo, On the other 
Witind 41 fs contendod for tho vexpondent that tho anlo wae invalid, 
Stheo a momber of an undivided fumily erunot, without the consent 
of hia co-sharors, Miounto evon his own shave of the funily praperty, 
Tho authority voliod upon in aupport of this proposition ia the easa 
of Gangu-bit v, Rdnunndé (pre) Wo think that the deeision in 
that caso went no further than to deelura that ® mombor af an 
undivided family cannot, without consont of eo-parconers, make 0 
gift of his ahavo, and that fin no way nflveted tho provious duciaion 
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of this Court thal 4 mombor of an undivided Hinds family can soll 
his own sharo of tho family property. Déntodhar Vithal v. Démo- 
dhe Hart (supra.) Wo hold, theroforo, that tho salo to tho plain- 
tiff is valid as regards tho share of Bhimanné, and invalid as rogards 
tho share of Rém-chandra Wo accordingly amond the deorao, by 
docrocing two-thirds of the house to the appollant.—Decoroe amond- 
od.—Bom. IL, 0, Rop. Vol. VI, p. 247, 


Aana, 8, D, A.—The 28th of March, 1864, 4 


Present : 


W. Roborts, Esq. Ofg. Judge, and I, B, 
Poarson, Esq. Offy, Latra Judge 


Byv-naru Siva and others, (Plaintiffs) Appellants, 
versus 
Ramusuvur Dra and others, (Dofendants,) 
Respondents. 


Tn proyinoos whero auccossion among Iindts is govorued by the Bono Shasta, 
Mionation of joint propoity, von to tho oxtent of tho alionor'a own sharo, fuvalld, 
but if tho propotty be partilionod, tho transfor is logal, 


Tho plaintiffy, who are co-hoirg in mouzah Bhoj-poro and other 
mouzuhs of Kureeat Mithoo, in zillah Azimgurh, suo bo avoid a dood 
of salo made in favor of tho defendant, Sheo Gholam Singh, by one 
Ramoshur Dyat also a co-partnor, ‘hoy alloge that as tho sollor igp: 
childless, tha salo by him is invalid. 

Tho Moonsiff, finding the plaintiffs and the defondant Rameshur 
to ba of one family, and the defendant to be without issue, ruled. + 
that tho salo was invalid, and decreed the claim in favor of tho 
plaintiff, the co-partners. 

Tho Judge las roversod the decision on tho ground that tho 
xallor who is of an ago to havo issuo, is nob controllable in respect 
of the alienation of the property by the co-parconers. THe finds by 
some precedents, (of which one* only neod be cited hore as appli- 


* No. QLof 1869, datod Wth of July 1860. Muhesh Pandey and otto, versus 
Virgwant and ora, Nath Woatern Yroviness Vol. XLY, payo 408, 
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enblo Lo the ense), thal tho saller hag tho undoubted vight to 
transfer his property in any way he pleases” 

Tn appual it is conlouded Ut the sale, being an alienation of 
joint famly-property hy aw childless co-partnory, i4 invalid undor tho 


Tind6 Law. 


Judgment 


Wo find ogolyes compelled to remand Che caso for a distinet 
finding as to whether tho peopotty in suit ia joint or divided, ag tho 
validity of tho hansfor dopsnds upon the determination of thig 
point. 

Lt is obsorved in Chat decision Uhat tho consont of tho nephows 
ia not vequisito under cithor the AfiAild ov Mitdhwhard Law to 
ronder tho alienation of ancestral property valid. ‘Tho priugiple of ; 
Aho distinction is oxplaived in tha Milakshad cited (V., pago 210, 2 
paragraph 8,) and from Macnaghton’s Tinda low, Vol 2, pago 40, > 
vig, Ubat a son has aight in bis father's proporly from the timo 
af his bith, whereas a nephew ean have no right until aftor the 
death of tho party ftom whom ho inhorits.” 

Wo observe, however, that it is nob stalod whether tho proparty” 
was wudivided ov pulitionod, though i6 is iufouible fom the report 
at page 98bof tho 80th May 1857, of this oan which was vomanded 
on tho dato, hat ib was divided praporty. Cb haa, we remark, boon 
long rulod by the preeodonts cited, Ut the alienation of joint pros 
portly is invalid, oven to the oxtent of tho alioners share, axcopt 
when mado with tho asdnt of tho aet of the eoxpnaituera, ‘Lhe 
iat of those onxes is governed hy Afihild leas the socond a Mir 
zaporo caso by Bonnres Law. In both, the Mitdkahara is quoted 
ng tho authorily, tho prineiplo boing Wut partition ik necessary for 
tho ascortainment of iudividual rights, (is tha vet of ascertaining”), 
and that until division hag taken place, Ganalot is invidid, Alchough, 
therofore, “Tlindon Law doos nob pormit alionation of land hold 
jointly by several prttov-tus oc awnord to ho made by one, without 
tho asaont of ethers, nor indeed does aveh alionation bald goud for 
tho alioning partuer'a individual share, even withont tho assont ofy 








* Nunddiam ancl others, raat Roadie Pandy, Soleol Hoparta, Vol TG page #89, 
alfimet on Hoviewa, Vor TY, page 71, Shoe win AUsae, cere Saw sult, Hopor bs, 
Yod LY, page 160, dite UN 
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tho rest,” yet such alienation does hold good if the property is 
divided, as is evident fiom the ruling of the Caleutta Sudder Gourt 
in the caso of Gopawl Pandey, and the doctiine laid down in the 
decision of this Court in the case quoted by the Judgo, 

But in the absence of a distinct finding that the property hero’ 
in suit is partitioned, (although it would seem from an expression 
ab the commencement of the Judgo’s decision that it is a0), we fee] 
ourselves precluded fiom pronouncing upon the validity of the sale.* 

We annul the decision of the Judge who will proceed to find,  * 
according to the rule above laid down, whether the property herein = ¢ 
suit is divided, and decree the validity 01 invalidity of the sale ac- 
cording to the status of the property ; providing at the same time 
for the costs of this appeal—Agia, S. D. A. Deo, for 1864, p, 299, 


CaLourra, H. C A.—The 80th of July, 1869, 


Before 


Sir Baines Peacock, Kt, Ohief Justice, 
Mr. Justico Kemp, Mr. Justice L, S. Jackson, Mr. Justice 
Macpherson, and Mr, Justice Glover, Judges, 4 k 
‘eo 
SapdAzart PRrasdp SArv, (one of the Defendants,) { 
: versus 
Foon BAsn Korr, Mother and Guaidain of 
Uant-vArt Prasdp, Minor (Plaintiff) and others (Defendcants).f- 


A. member of 9 Tiindy family, living under tho Aftedi shard law, and Laying joint family 
poporty, died ontittod to an undivided share in such property, leaving two widows, 
him survlving ‘The widows wero aucd m theh representative capacity in respect of 
dobts inowrod by him duing hia Itfe-time, on hia own account, aud decrees wore 
obtamed agninab thom, In exeoution, an interest in emtain portions of the joint 
fnmily propaity, to the extent of tho share to which tho decensed was entitled in 
lila life-time, waa cold, and the auction-puraliasers obtained possosaion of it, 





* Tho Hindoo Law Officer's ruling is to the offoct “that if tho vendor had lved 
sgpm ately, and provided lus foud and clothing sepaiately, and been peisonutly in possession 
ofthe ploperty in suit, he was at liberty to alienate 16" 

"Me land iu aurt is ruled to bo altogether and solely in possession of the yondor,—~ 
Pooision of tho Suddor Dowanny Adawlut, N, W. Provinces, 1800, page 164, 

t+ Roguim Appoal, No. 108 of 1865 (and analogous oases), fiom a dooies of the 
Aubuidinato Judge of Sarun, dutod tho 0th Apt 18¢6¢, 
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fold, thal the ahaa of Uno deveasmd did nett bla death prim to Lhe widows, but thot 
(thera bulag ne niaty jase) 1b piel lo Ur romatning iuembma of the family } 
Ly maviverdhip, aud coukl nut be rendered linble ty the dolla of Une daceagud in 
BUTE aygahiné lis whlows. 3 
Qutere, whether Uiorw who Ghko tho ahie by ivlverblp, ave Habla for the debla of 
tho devoadnt to tho extent of hie dine. ‘ 
Admombot of a joint Mh fanily hag ne nuthaity, without tho conmant of hla ag. ' 
nhavora, to mortage hts mullyhtod slate in a potion of the joint fanily Property, 
fa otlen to nada anuney on his own avait, ed not for the benefit of tha faruity, ‘ 
Who following questions wore refurred lo the Full Bonoh by ! 
Dox Justies Kemp aud Mx daaticn Markby :— i 
Maakby, Te-Tn this eno, Having regard lo the difference of — 2 
opinion expressed in the ensod of Danadhkun Vithul Tart vy, Dax ; 
modhur Lari Somana(\), Gondoo Mohaden v, Ram-bhut Bin Buboo- 4 
Dhat(2), and Palani-veluppa Kauuker ve Mannaw Nuikan(s), ; 
on tho ono hand, and that of Goxgerat vy. Sudaburt Pershad Suhoo(4), | 
on the othor,—avo rotor tho following questions bo tho considoration i 
ry 


of tho Ifull Boneh i 


Bhagwan Tal, a member of a Mindd fiunily, living undor tho 
Mitdleshaad lay, and having joint family properly, dicd entitled to an 
toidivided shave in suel prepurty, aud leaving two widows, Mahost 
Koor and Musa Palatt Kooy, him auvviving, After tho death 
of Bhagwan Tal, his widows wore nttail in Ghuir reprasentative capas 
oily in rexpuel af debta inenerod by int in his tifa-time ou his own 
recount, and not for tho benefit of thy joint funily, andl doovoos 
wero obtained againal the wilows in that capacity, To exacuion 
of ono or more of these decrava, an intorort in curtain: portions of 
tho joint family proporty, to the oxlont of the aliaro to whieh 
Bhagwan Lal wos entitled i his life-time, lias buen sold by auction, 
ant tho pnrehawns have taken porsowion, Can tho nophew of 
Bhagwan Lal, who iy oneal tho aurvivings members of tha joint fais 
ly, rooover fiom the purchaser possuasion of tho interests which they fi 
have purchased, or wry part of them ? 

Bhagwan Jad, te biy lifu-time, oxoentad au ordinary guninposhgt «3 
mortgage in reapect of bis widivided shave ina portion of tho joint * 
funily proporty, in order Loraine manvy on his own account, and not a 
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for the benefit of the family. Can tho nephew of Bhagwan Lal 
recover from the mortgagee, without redeeming the same, possession _ 
of the mortgaged share, or any portion of ib? 

The following is the judgment of the Full Bench, on the first 
question, delivered by 

Peocock, 0. J—The parties to this suit not having consented 
that this Bench should decide the whole of the case upon regular 
appeal, ib is necessary for us to decide the question which has been 
referred to us by the Division Bench. 

The question is: “A member of 2 Hindu family living under 
the Mitakshara law, and having joint family property, died entitled 
to an undivided share in such propeity, leaving two widows him 
surviving, After his death, his widows were sued in their represer- 
tative capacity in respect of debts incuned by him during his life- 
time on his own account, and deciees were obtained against the 
widows, In execution, an interest in certain portions of the joint 
family property, to the extent of the share to which the deceased 
was entitled in his life-time, was sold, and the auction purchasers 
obtained possession of it, Can the nephew of the deceased, who is: 
one of the surviving members of the joint family, recover posses. 
sion of such interests, or any portion thereof, fom the auction: 
purchasers 

It is stated that the widows wero sued in their representative 
cnpacity, and that the sale took place under a decree against them 
in their representative capacity. Wo must assume that the sale took 
place under decree in that suit, The certificate of sale simply says 
that the righis and interests of the widows were sold ; but assuming 
that the widows were sued in their representative capacity, tho certi- 
ficate must be considered to apply to such property of the deceased 
as they took in their reprosentative character. It is contended that, 
under section 208 of the code of Civil Procedure, the execution-cre- 
ditor was entitled to seize Bhagwan’s shaie of the undivided joint 
estate and to sell it, The Section is as follows :—‘ If the decree bo 
againgt 4 party as the representative of the deceased person, and 
such decree be for money to be paid out of the property of the de- 
ceased person, it may be executed by the attachment and sale of any 
such property.” But I apprehend that the meaning of this is, that 
where tho decree is against a representative of a deceased person, 
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aud tho deerge is for money to be paid ont of the proporly of 
the docoasad, ib must be paid ont of aueh of tho proporty of the 
decomved porgon ay pustod to tho roprowntative. Lf for cing. 
fangs, under the Muglish Iw, wn oxeeutor should be suad for a dobt, 
aida deaes ohiainad agaiust him, J appeehent dit, as @ gonoral 
ru, you could uot, undor that deere, seize property which passed" 
to the heir, and net to the exeentor, 

Whatover tay bo the constraction of section 208, tho property 
which wad suized in oxceittion dud Boll was tol the property of the 
deceased porson ab tho timo il was xeizod. TL was hie ucither legally, 
nor equitably, nor had his heits any lugal or equitable intrest what. 
over in it 

According lo tho Mittkshad low, if member of a joiut un 
divided family dios without a son, aud lowving & Inrothor, hia widow 
does nob take his share by duscont. If he leaves a son, tho som talos 
hy descent; but if ho leaves only a widow, the stuivivors luke by 
survivorship, aul thay holt the property whieh they take hy sav. 
vivorship, legally and equitably for themaoteos, mid not in trusé for 
tho hobs of the decoused, he deevasod's ligiis lave no interest 
oither logally or equitwbly in the share whiok passed hy sarvivorship 
ty bho surviving costars, 

That tha oxtala su vives, and doos nob pass to the witlow by ina 
horitance, haa heen hold by the Privy Connell lo bo tha Jaw Chey 
hold that, in the absence of axon, tho share of a daceased membar of 
a joint funily, undor tho Mitdlaliad law, dood nat ga to tho widow or 
to the porson who would bo next heir of the decerkad if tho widow 
wore not in oxiatonce, Tl appoara to me to ho lear that tho prow 
perly seized was nok the property of Uho deceased int tho ind of his 
widows a4 his soprowonlatives, hor was it properly evar which tho 
widows Jia any powor whatever, or with regmd to whieh thoy had 
any legal or oqnilable right; it was property whigh belongod wholly, 
both legally and equitably, fo the stuvivery, Tf the deecayod had loft 
a son, his interox’ would have gone fo the son as his heir, and then 
his interest, no doubt, would havo Leen gxaets in tho hands of the 
son for tho purpose of paying the futhor's dubt. 

If tho survivors who take the proporty by survivorship aré 
liable to pay tho debts, they ean only be mado liable by a auit 
agaist them, and nob ina suit against the widows, If survivors 
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aro liable to payment of debts out of the property taken by sur- 

vivorship, it is only just and reasonable that they should have an 

opportunity of showing that no debis were due, If they were sued 

for the debts in consequence of their taking the interest of the 

deceased by survivorship, they might show that the desensed left 
“no debts, 

Tt is unnecessary for us to decide whether, under a decrea 
against Bhagwan in his life-time, his share of the property might 
have been seized, for that case has not arisen, According to 1 deci- 
sion in Stokes’ Repoits, it might have been seized, but the case ag 
against Bhagwan and that against the survivors is veiy different. 
So Jong as Bhagwan lived, he had an interest in this property which 
enfitled him, if he had been pleased to have demanded a partition, 
and to have had his share of the joint estate converted into a 
separate estate. 

The case of Ishun Chondrea Mitter v, Buksh Ali Sowdaguy,* 
was quoted as an authority, but that appears to me to hee, very dit 
ferout case. ‘Thore the widow was sued. ‘The plaintiff alleged that 
the husband had died, and that he had left a widow and a minor gon. 
In that suit the son being a minor, the question was whether the 
decree was not in substance 9 deoree against him represented by his 
mother as his guardian, i 

T think, thereforo, thet this property not being the property of 
the widows, and not being the property of the hoins of the deceased, 
could not be made available under the decree against tho widows; 
that if it could bo made available at all for payment of the debts of 
the deceased, it must bo in a suit against the suryivois to charge the 
shave of the deceased in the joint estate with the payment of the 
decreo, or by suing the smvivors for the deb aud asking to have 
the deceasad’s sharo of the estate made available in the hands of the 
gurviyors to the same extent as that to which it would have been 
made available if the deceased had left a son, and the estate had 
gone to him by inhgritance. 

J think, then, that the question must be answered in the affix 
mative, that the plaintiff has a right to sue the purchaser under that 
docxee, to recover back tho estato, inasmuch as the proporty belongs 
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4o him, and tho title of the defendant, aan purehiaser tndar the 
Qecreo againal tho widows, tx au invwlid title, 

Kemp, J Snover ontortiined aay doubt Unb tho plaindiit took 
tho oatate of Bhagwan Tal in sight of suvvivership, My danbt was 
whothor he took the estate of Mhagwau ean onere, that ta to RRy, 
burdened with the payment af Rhagwau'y debt ov nat? ‘Unfor. 
donately onr roference hag been do worded that this point, whieh is 
of the niimast importance, haa net bean dooihat. Che Juduent of 
Tis Gordship tho Chief Jastive, though if approaches the question 
vory closoly, dors not xulve it, Por tho reat, P eonenr in the jnilg. 
mont which has boon delivered by he leaned Chief drstion, 

: Jackson, J—T also conmur in tlie answer whiels ib ia proposed ta 
givo to the first of the two qteations referred to tha Bull Boneh. 

Mackpherson, JT concur, ' 

Glover, JT am of the samo opinion, 

Pho following is tho fudyment of Cha Mull Roel on the second 
quostion, dolivered hy 

Peacock, CO. T—(Tho other fudges cononreing). Cho frat 
queation has already leon answeed. he second question raises 
the point whether a nwiuiher of a join Mada family, governed by 
tho Mitdkshmd law, ean mortyago hia undivided shave ina portion 
of tho joint family property, in orer to aaiso imoney on bia own 
account; and nob for tho benefit of tho funily, ‘Chore are contlioting 
ooialons upon Uio subjoet, ar pulutet ant hy the Division Bengh, 
by which tho quoation was refered. The ensues referred to fram 
Dunbar's Bombay Reporta, and that fiom tha reporta of the Uigh 
Court ab Madras, aro in snpport of the nifimmtive. ‘Cho one of 
Cossorat v. Sucduburt Perel Suhoo* is nv authority ti aupport of 
tho negative, ‘Ubis caso has ban very ably ayned by the pleadera 
Gh Doth siden; and in addition to the Mitthund on Tihoritanes, 
{ranslutod hy Ma, Colobroolea, numerous pusngoy have boon cited 
froin the Sanskrit af other parts of tho Dinan Stat of Vanya. 
valkya, logether with several cased in adldition to those referred to 

by the Division Nonuh. Amongst otters, tio Powlara, in aupport 
of tho affirmative, have reforrud to tho ense af Viraandind Grambnd v, 
Ayyusudmé Craminit In Unb caso it was lield that, acoarding to 
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tho Blind law, as it prevails in Sonthern India, ono mombor of a 
joint Hindé family may soll his undivided sharo of joint property, 
and that such share ig liable do be scizad and sold in execution for 
tho separate dabis of the sharor, 


Tho dovisions founded on the dostrino of tho Schools of Soutliorn 
lndia and of Bombay, though entitled to great woight, ave not sulfi- 
cian to justify this Court, in a caso governed by the Mitékshard law, 
in overrnling a long sories of docisions expressly founded upon that law. 


Tn Appoovier v. Rama Subha Atyan and othors,* it was held 
that an actual partition by metes and bounds was not necessary to 
ronder a division of undivided property complote; but that when 
tho mombors of an tadivided family agreo among themselves with 
rogard to a particular properly, that it shall henceforth bo the sub- 
ject of ownership in certain defned shares, then tho character of 
undivided property is akon away from tho subject-matter so agreed 
to bo dealt with and cach member thoneceforth has in ther ostato 
& definite and cortain share which he may claim the right to receive 
ant onjoy in sovorally, although tho proporty itself has sft boon 
aolually sovorad and divided, 


In that caso, howover, thoir Lordships stated that they’ would 
bo unwilling to reverse any rule of property which had been long 
and consistently acted upon in the Courts of the Prosidoucy; and 
wo must, I think, bo gnided by the same principle, 


Mow tho caso rofarted to in support of the nogative of the 
qnostion, namoly, Cosseraé v Suduburt Pershad Suhoo,t was not 
tho first case in which it was held that, according lo tho Miléksharé 
lay, one mombor of a joint family cannot alionale his own share of 
joint family proporty, without the consent of all io olhor members, 
That decision was fotuded upon a enrrent of authorities supported 
hy tho Vywuasihds of Pandils, which ib is too late now for the 
courts to overrule, ovan if 16 wore disinglinod to agree Jn tho prin« 
ciple established by them, 


tn Nundram v, Kushee Pundey,| the quostion was put to tho 
Mindu Law Officers of tho Court whether it was lauvfid, according to 


# 11 Mooro'y 1, A, 76, TB WRG pe Bld Ante, p 90, 
} 8 Sol ep, (1829), 232. Soe port, 
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tho luv current in Tirhool, for any one of several cospareonora, to 
tanafer hiv shmo either by sale or gift; lo whieh the Piaedita ras 
plied that a gift of joint nudivided property, whether veal or pore 
sonal, wad nob valid even to the astent of the donors share, and 
that tho property could not bordel on given aay, anil it weer dotins 
od and ageortuned, whieh eannol be dene withent al division > and 
thoy vofarred to the Mitebshara, by whieh it was anid that " parti. 
tion fy the act of ascortaining suvazal indisidual rigita” ‘Cho Court, 
neting upon that opinion, allicmed the decision of the lower eourt, 


Afterwards & ieview having boon applael for upon suspivion 
tat tho Pandit who had delivered the Pyceodlet bal been tnibod, 
,& fresh Vycoustheé was euled foe fom ation Mandits of the Court, 
who Anawored thal property being held joint tonaney hy xevural 
shavers, wwhothor ib by real or patron, ne ene ol the anid wave 
has uubhority, without the permission of Cha contacts, lo eal) any 
pat of tho sud proporly hi shave and to give ie awsay, and thoy 
citod us guiloritios, first Pydee in Che Mitikahata es =" Lo immovable 
pioperty, whether divided ov undivulid, all the ahaters shave alike : 
among ham ono potaen cannes sell, mortgage, oe give il away y 
secondly, Murede in tho Dathakie Miniiuats  Maponty hold in 
comMUK AMON, Many Kons eaMOl, tuoler Roy eietANtAUeOR, bo 
alionatod? Upon considering theabore lycra’, tine Cay alte 
inatoly uphold, upon raview, the fivier devinien, 

Tho Vycuwathd given in the original ease oo pial ne an 
authority ta Macnaghton'’s (Mindi hu, page 226, ene SV EL (Pox), 

Tho prineiply of tha above ens way adopted in tha ease off 
Sheo Surn Missor v. Shoo Sahai* duvided av Ta2G, upward af 40 
yeas ogo. Tu thet cage the dudes of tha Sudder Dowanny) roe 
vordad their opinion as folluwa + 

“Tho Hindi law, us lait duwa in Mycota delivered ia 
“former cases” (refering lo the ena above eited ), dae nut pore 
init alionation of Janda hold jointly hy sawaal p dfidere or owners 
to bo mado by one, withouh the aesent of the athens noe dnlead 
does such alionation hold good even for tha adivniing paituen'a indie 
vidual shave, without the assent of the ved.” 


* 4 Bol Rep. (18th, 193. haute, pe 19 
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Tu a note to the last case, it is said:—* Tho samo dockrino was 
also maintained in a Tirhoot case, whorein Rajah Bedyanund was 
appollant, against Jay Dull Jh& and othos, respondents, ‘he 
Pandits there also held tho ento of joint undivided property to bo 
invalid, without the consent of all the sharers, and not valid evon 
for the sellor’s awn shara while undivided.” 


A. Vyavasthé similar in effect, and a decision founded upon a 
similar prinoiplo, wore given in 1882 in the case of Jivan Lall 
Sing v. Rum Gobind Sing.* 


‘Tho above principle was again acted upon in Sheo Shan Lall 
v. Jumun Lal} and in Mussamut Roopa v. Roy Reotes Rumunt. 





A similar rule was followed and acted upon in the late Sudder 
Court of the North-Western Provinces, in the caso of Joynarain Sing 
and othors v, Roshun Sing aud othors§ ; and in the case of Byj-nath 
Sing v. Rumessur Dyal and others, decided in 186 t, tho same Court 
hold that, in Provinces whore tho succession among Hindts is go- 
verned by tho Bonares Shéstras, alienation of joint proporty, oven 
to the oxtent of tho alionor’s own sharo, is invalid; but that if tho 
proporty be partitioned, the transfor is logal, (See Ante, p, 147.) 


' 
i 
\ 
4 


In tho Viudda Chintémant, by Prasanna Kumar Tagore, pago 
77, i6 is laid down that “what belongs to many may bo givon with 
thoir asyont,” “Joint ancestral immovable property may bo given 
, with tho assent of all tho heirs” “Tho nssont of all tho hoirs is 
reqnived for a gift of joint ancestal property, whother movable or 
: immovable,"—Lago 78, “When tho whole proporly is actually 
divided, tho individual action of tho share-holdos is valid’— 

Pago 79, 


Tu the Mitéksharé on Inheritance, it is said, Chaptor I, Section 1, 
Vorse 30+— Among unseparated kinymen, the consont of all ig 
indisponsably requisite, because no ono is fully ompowered to male 
an alionation, since tho estate is in common. 

I was at ono time disposod to think that as one of several mem- 
bors of a joint family can compel partition of ancostral proporty 


* Mol, Rop. 103, + @ Sal. Rep, (1887), 176. 
48. D, (1853), 844, § 28,D, A. N, W, (1860), 162 
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against tho will of others (wea Mitékaliud, Chap. 1, Section 6, Verso 
8), 40 ho might, without tho will of the otliers, alienate Vat share to 
which ho would be entitlad upon partition; but apon iotlestion T 
focl that that opinion auimot be maintained according lo the tine 
prineiplo of the Mitékshad Jaw. In the ease of Appoodvion ¢, 
Remesubhe Atyon,® lo whioh Ehave alvoaly referred, and which 
wag ncaa yovetuod by the Milikshant, tho Lords af whe Siadlicial 
Conmittes say Avcouting to tho tie Hobie al an nudivided 
family in iad Taug, no hadividual mentor of that family, whilat 
ib romains undivided, ean prodienty of the joint and widivided pros 
porty that ho, that particular ntombor, hax a coutain duliuite share, 
“No individual of an mudlivided funily could yo tr the place of ra» 
coipt of rent, and claim to take from the Golloetor or Builif’ of the 
routs a certain definite share. ‘Uhe prucwods of wndivided ptuporty 
must bo brought, avcording bo the theory ef an andividud family, 
to tho common chest or purse, and then dealt with nucording to the 
modes of emplayment of tho menbary of an tndividgel family, Bub 
Wwhon tho menbors of an tudivided finily agroo mong thamaalves 
with rogmd fo prtioular praperty that it shall thenceforth he tho 
subject of ownership in coutain defined ahaves, then the charactey 
of undivided property and joint oujoynunt ix taken nwny from the 
subjockmattar xo agreed to be dealt with and ie tho extate onal 
mombar bat honeaforth a delnito and eortah share whiel de may 
dlaim a right to receive wut to onjay in soveralty, althangh the pro« 
portly ilaelf has not bean actually xoverad and divided,” 

According to the law of Bughurd, if there be te Join tenants, 
w soverance is offactal by ono of thom conveying lia xlare to a 
stranger, as woll as by partition, lut joint tonants umter the English 
Jaw avo in a very different position from mombera of a Joint Thndt 
family under tho Mitukahudé law; for instance, if a Tale family 
consist of ® father aud thiae sons, wny ane of the aon haw a right 
to compel a partition of tho joint anegstiul property; but upon 
partition during the tify of tho fulher, his wives are entitled to 
shares; and if partition is mads after the death ef the fathor, his 
widows aro ontitlod to shares, and danghtors avo ontiblad ty pirtici- 
palo; soo Mitékshari, Chapter VII. I! partition bu made during 
the life of tho father, aud anothor brother is afterwards born, that 


* 1k Movvo'n DAL 87, 
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brother alone will bo ontitled to sucaced to the share allotted to the 
father upon partition—Mildksharé, Chapter I, Section 6; but so 
long a3 tho family vomaing joint, and soparation has not been of- 
footod, cither by partition or hy agreomont, such as that recognised 
in the caso above cited from the Privy Council, every son who is 
born becomes, upon his birth entitled to an intorest in tho undivided 
ancosiral proporty, In sucha caso, neither the fathor, nor any of 
the sons, can at any particular momont, say what share he will be 
entitled to whon partition takes placo. ‘Tho shares to which the 
members of a joint family would be entitled on partition are cons- 
tantly varying by births, doaths, marriages, &o., and the principle 
of tho Mitéksharé law seems to be that no sharor, before partition, 
can, without the assent of all the co-sharers, determine the joint 
character of the property hy conveying away his share, Tf he could 
do so, he would have the powor by his own will, without resorting 
to partition, tho only means known to tho law for the purpose, to 
exclude from participation in the portion conveyed away those who, 
by subsequent birth, would become mombers of the joint family, 
and entitled to sharos upon partition, “They who are born and 
thoy who avo yot unbegotton, and thoy who are still inthe womb, 
roquiro the means of support, no gift or salo should therefore be 
mado,”"—Mitakshart, Ohap. I, Section 1, Vorso 27. 

Tho Court has vory carefully referiod to the passages quoted 
from tho Sanskrit of tho Dharma Shdatra of Yajnyavallkya, and in 
addition to tho translation which was handed in, they havo had a 
{ranslation mado by Beboo Shamé Charan Sircar, tho chief sworn 
interpreter of tho Court, ag suggested at the lima of tho argumont, 
‘Tho Court sees nothing in Uhose oxtracts al varianco with the opinions 
abovo oxprossad. 

Wo avo onlled upon to docile this case according to tho ALitél- 
sharé law as wo find il, and not according to our own viows of policy. 
Whatever our opinions might be, in tho absonco of tho decided 
cnsos to which T havo roforrod, L am of opinion that wo should not 
tbo justifiod in ungoltling tho law by overruling that current of 
authoritios by which, for nearly half a contury, tho law appears to 
have boon soltled, and in accordanco with tho principlos of which 
it appears Lo havo boon gonorally understood and acted upon, 
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Tam of opinion that npon the ximplo fret stated in Uho second 
question, Bhagwan Lal hut no wuhority, without the eonsuah of his 
co-sharora, Lo mortgage his undivided shiae ina portion of tha joing 
family property, in order to ositiky money an his own acegaul, and 
nob fer tho benofit of tho funily. 

bho facts are nol siliviontly statl to enable thin Renoh lo any 
whothor tho nephew of Bhagwan Lad enn recover fiom de nin bgiygaa, 
without radouming Ue suino, powossion ef tha nottgegard aluvre, ex 
avy portivn of ib—-Bungal Law Reports, Vol Ws pak 


Canuurra LL, Ch Lth Decenelen, 1870, 


Boforo 


Mr, Justico Norman, Ofieieting Chiaf Puxtica, My, Fustiva Loch, 
Mr, Justico Bayluy, Me. dustin Kemp, Ma dinative Th 8. 
Jackson, and Mr dustigo Mitten 


: Lanuaan Durt Roy, and anothyy, 
UVR 
Janou Kisiw Ktstok NARAYAN Sina, 


According to Saddbare Peradd Sidley. Mouthdak Kyore® a pala of andlytdid ancoatral 
propor ty by a inthor withont auy legal noyoaity mat without ble saraent of all he 
cupharera, fy urvlor Ute Miuahnd baw, tuvalid. Th la not val event an regards pho 
falhor's whara, A aon, auing to wot mailomelt an allowation, Ii agwerdingg to that 
caso, ontitod to a dooluation Utab the alonation dy voll attugettin, ihe aon auiling 
In tho fathor's Hfa-tlme, on holialf of tha fatty. mnny bic entithed tea lanren for 
possoaglon, Upon whit toni that doerea shunt ba annde will, accordlug (a the 
duelsion in Mudhae Dydd Singh ve dulluar Singh t depend on the uguity whieh (he 
pucharer may Rave lon eft af ie pirehauanney, a ta he placwd de the Poa 
tion of an fnowbranoor nas againal Cho yolat faraily in lis pacttontay au, 


Tho judgmonts of the Court wore ax follows : = 

Norman, d., (Bayluy, Komp, Jackson mul Mittor, I. J, cons 
owring,)~In this caso tho question referrod for tha decision of the 
Full Bonoh wag this :~—(reads,) e 
a aicaetinenniiniate eoraaatnl wl eadeeee Sines ++ ments 


* Bou Law Report, WT, BL. date, yyy 10100, 
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Tt appoars to us that this quostion has been decided in the Full 
Bonoh decision to which roference 1s made in tho ordor of the rofe- 
ring Judges, 


Sadabarl Prasad Sahu v. Foolbash Kooer* adopts tho rulo laid 
down in tho Miidkshad that the sale or mortgage of joint undivided 
Moperty is invalid if mado without the consent of all tho co-sharers, 
and not valid evon for the soller’s own share when undivided, ‘Lhe 
argumont which has beon addrossed to us would tond to show that, 
if an alionation is made by a father of joint ancastial property in a 
cage in which no legal necessity exists, ib might be treated as ati 
alionation of the father’s separate shae. But the case of Sudaburt 
Prasad Sahw v. Foolbash Kooer shows that, evon if so construed, 
that alienation is invalid as against the jomt family. A son, thore- 
fore, guing to sot aside such alicnation, is entitled not only to a de- 
olavation that the alionation is void as an alionation of the entire 
eatato, but void altogether oven to the oxtont of the sharo as to 
which tho alicnation is considared to be established. As a congo- 
quonco of Lhat doclaration tho son suing on behalf of the fimily 
may bo ontitled to a deereo for possossion. Upon what.'tavms that 
decree shall bo made, will, according to tho docision in Nodhoo Dyat 
Singh v. Golber Singh,t depond on tho equity which tho pmchaser 
may havo to a rafund of tho purchaso-money, or to bo placod in tho 
position of an incumbrancor as against tho joint family in the parti- 
cular case, 


It appears to me that thoro is no quostion raised in this rofar- 
onco which has not substantially boon disposed of in the two cases 
alroady decided, 

tosh, J—T aceopt tho conclusion come to by tho majority of 
tho Judgos who composo tho Full Bonch that the question asked 
in tho roforonco has alroady beon disposod of in the Tull Bench 
judgmonts montionod in tho judgmont now delivered by tho Full 
Bonch,~Bongal Law Ruporls, Vol. VITL, pp. 358—370, 
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Bosnay Ui, C. A 20h C Otel Marek & 20th of April 1878, 


‘vAsu-nev Biray, Appellant, 
Viemicatisit Sandy, Respondent 


Tb in mottled law in tho Prosidonoy of Buraliay, Une oe af naveral pareenera ins THndt 
undivided funily way, withont tho rmxent of bit co pooner voll, mortage, on 
otherwise allenate, for valuable consiterattan, lite wie ht tho undivided family 
estate, movable or immovable. 

Tei alan settled Jaw in the mume Pieatdenoy thatn ahaa in he wodivided aatate of a 
VWindd funily aay be taken In execution, under a jrdgmant agaiunt the pareonor 
to whom auch alive belongs, at Cho guilt of lida porkenal evediter, 

Whero a Timat preener volumtally adyauecd amoney to bbe Iather and oo potaoner, 
forgtha pirporn of lila defanos ayaiunt a charge of fin gery, withont any previous res 
quoal, and moroly to pave the cepatation of Che fonily, the obiigatlon batig ne more 
than @ inoal obligation, war eld nob to bo a avnilelont cmobleation fo apport an 
nsalgomont to the foner by the kabler of lide line fa the unis ite family oatato, 


Westropp, O F.—'This anit waa brought, ia the Comt of the 
Subordinate Tudyo ab Goompta, by the respondent, Vonkatesh 
Sanbhév, againat tho appellant, Vaswedow Bhat, and dda brother 
Munj-udth Bhat, to setoaade an order made, wo presume, under 
Section 216 of the Civil Procedine Cade, raising an al(achmont 
oblained hy tho plaiuti! (andi a deeroe ina anit: taonght by him 
aguinal tho present accond defondant, Munjeautth Uhat,) againat 
dhveo houges, fo an midivided wha in whieh Munj-udth Bhat wag 
entitled, bub which tho plaintif alleged ie have boon, hy duad (ox 
hibit 9,) oxooutod shortly hofore the altnchment, faaslalently and 
collusivoly assigned hy that dufendant, to bis Teather tho firat do 
fondant, Vaau-dov Bhat. 

Tho Subordinate Judge, boing of opinion that the doed of aalo wag 
inanflictontly slainped, rejected if, aud mado a deeren for the plaintift 

Tho first defendant appealed to Mr, Spons, the Diawiol Tudgo 
of Canata, who held that tho dend was xufleieutly stamped, but 
was fraudulont; and ho, accordingly, on that ground, affirmed tho 
decioa.of the Subordinate Judgo 

Sho firat defendant lias now made a special appoal to this Court, 
in disposing of which wo must accept the following facts as found, 
by tho Distriot Judge, vis, that both of the defondanta wor, at tho 
time of tho oxcoution of the deed of sale (Mxhihit No. 9), members 
of an undivided family, Finally, the District Judge found that the 
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“socond dofendant in collusion with the first dofendant” oxecuted, 
tho doed of aalo “in order to defiaud creditors from whom he (the 
second defendant) had personally borrowed money.” 

It was argued before us that for two reasons the decree of the 
District Judge is orroncous: first,—that the family propeity, or any 
sharo in ib, cannot, for the separate debt of one of several co-par- 
coners in an undivided Iindt family, be lawfully taken in execution, 
and thus alienated previously to partition ; second,—that the sum of 
Ra. 8,500, having been actually pad by the fist to the second de- 
fondant for his porsonal benefit only, was not properly chargable 
against the family ab lage. 

With respect to the first point, as n preliminary remark; we 
should observe, that neither Bombay Regulation IV, of 1827, nor 
its substitute, tho Civil, Procedure Codo, contains any exemption of 
a sharo in undivided proporty fiom liability to attachment and sale. 

‘The objection, contained in the fist point, has boon rested upon 
the assumed inalienability of the shave of a momber of a Hind 
family in tho undivided ostato belonging to the family without the 
assent of hig co-parcenors, 

In Macnaghton’s Hindt Law, Vol. I, p. 5, it is stated that a 
cosparconor is prohibited fiom disposing of his own share of Joint 
ancestral proporty; and such an act, where the docltine of tho, 
Mitékshardé provails (which doos not recognize any seven ight un- 
til aftor partition, ov tho principle of facture ualet,) would undoubt- 
edly bo both illogal and invalid, 

Maenaghton (Vol. J, U1. 1, pp. 5 and 6,) in illustration of the 
moro ehict dochrine against alionation, which somo schools of [ind 
Law hold the Mithkshné to justify, mentions the instance of a deed 
of gift in Bohar ( Afithild), which was held invalid even to the 
extont of tho donor’s own shavo.* Other instances, to the same 
offeot, of tho Mithila doctrine are to be fornd in 1V. 8. D. A, Rep, 
pp. 168, 160, 830; V. lbid. pp. 24, 168, 202; and VI Thid. pp. 176, 

‘Tho passages in tho Mitékshaid on Inheritance, from whieh this 
doctrine has boon drawn, aro in Chap J, Soo. I, placita 27 to 80 in- 
» , alusive (Colobrooke’s Translation, pp 256, 257.) Of these, placi- 

tum 80 is that most reliod upon. ‘Photo tho wilhor, oxplaining the 
following passage from Vrihaspats as ciled in tho Ratad-kara cm 
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Soparated kinsmon, as those who are unseprrated, are equal in 
reapeet of immovablos; for ous hay vob pewor over tho whole to 
make a gift, nele, or mortpago”*—ways ib mast bo thug interproted: 
‘among unsepuated kinsmon, the consent of all is indisponsably 
royuisite, became uo ono ix fally ormpowered to maky an alienation, 
siuco tho estate is un Commons but, among soparted Iindted the 
gonsunt of all tonds to the facility of the tranaaction, hy obvinting 
any feature doubt, whether thuy bo xepaate or duited; it ia not ro. 
yuired, on recount of auy want of nuliviont power, in the sitiplo 
owner; and tho Gunisaction ik gousequontly valid even without the 
cousgnl of Heparmtod Kinsmen?’ Tho dovlring of the Jfaydhka, aa 
staled in Chap, LY, See. VIL, pl 86, 37, 88, doos nol seam materi. 
ally to vary from that of the Mildkshaé, but in tho samo chapter, 
Soction I, pl. 6, ibis wdmittod that ownership is aequitad hy co-pay 
conors by birth, and Chuir vespeetive shares only ascortainod by pare 
tilion s so hab axle by weapucener of his share beforo partition 
eon nol, agcouling to the aleydhha, be vegardod ag a xalo without 
ownership. See also Smrité Chondribd (Chin VIG ph 56, Chap. 
XY, plod; Lyor's Tramslutions, pp. Hi & 296) which agrees with the 
Milékohud, 

Mi Colobrooke, howevor, who stood first antongab die authorities 
on Wind ew, willing, with a full knowledgo of those passiuges, to 
Sir Lhomas Suango upon wm Mudins cans Suaheehella Pillay vs 
Rumawany,® suid: “on tho subjest of tha question, which you 
Jind Intoly hefure you, L ontirely agneo with you, diab a werigago, 
slo, or gill, hy one of suveral joiut-ownena, without tho eansent of 
tho vest, is invalid for others’ shaven, iv Bengal law, it is eloar, 
that it is good for his own share aud for thab only. In other pro» 
vinowy, it is as clour that the act ia pivelid, ay tt concerns thors? 
shares; td tho only doubt, which tho sabety off Lind d reasoning 
night raise, would ha, whether it bo madnlainablo oven for bis own 
sha, of undivited property, Ou tha two fiisl pointy,” then, ag 
ataled by you, the law is undoubtedly as you lave viewed ik On 
tho tbird point, T take the law tu be that tho consent of tho sharorg, 
express or implied, ia indispensable to a valid alienation of joint” 
ploporty, hoyoud the share of tho weld alionor; mid thet an iui. 
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muthorized alienation by one of the sharers is invalid, beyond the 
alionor’s share, as against the alienee” (Appendix to 2 Stra, H. L. 
p. 844), In the case, as to which Mr. Colebrooke thus wrote, Sir 
T. Strange held tho alicnation valid ag regarded the alienor’s own 
share, but invalid as regarded that of his co-parcener, As to another 
Madras caso, Mr. Colebrooke said ; ‘See Mil&kshaid on Inheritance, 
Chap, I, See. I, pl. 80, 82. None can dispose of joint property (os- 
pecially immovables) without consent of the sharers.” The alienor 
thoro had attempted to dispose not merely of his own share ina 
village, but of the whole village. Mx. Colebrooke continued: “But 
here the sale appears to have been without authority, general or 
spocial, In setting it aside on this ground, equity would require 
rédress to be afforded to the purchaser, by enforcing a partition of 
the whole, or a sufficient portion of jt so as to make amends to the 
purchascr ont of tho vordor’s estate”? Mr, Ellis, as to the same 
cago, said: “The sale is valid only*so far as tho seller's share in the 
property extendod” (Appondix to 2, Stra, H. L. 349,850). Sir 
Thomas Strange (I. Stra, IL. L, 200) said: “Accordingly it imports 
creditors to Lake notice whether the family, with which thoy are 
about to deal or contract, be divided or undivided; and, if the latter, 
at thoir poril, to see that the transaction be one, by which thé%¥test 
of tho co-hoirs will bo concluded; since otherwiso,< he only with 
whom it had boon enterod into, will be answerable for it, and not 
tho common stock, Such scoms to be the rosult of the decisions 
ryeforrod to below ; of which those at Bengal rest upon the highest 
living authority in indé Law, that of My, Colebrooke, who upon 
this point, and with reference to a case at Madras, upon which he 
was consullod, held ‘that tho consent of the shavers, express or im- 
plied, is indispensable to a valid alienation of joint property, beyond 
tho share of tho actual alionor’s, observing, in tho course of his 
opinion, ‘that the only donbt which the subtlety of Hind reasoning 
might raise would be whethor it be maintainable even for his own, 
tho properly boing undivided.” Such may be the construction of a 
passago in the Mitéksharé on the ground of co-ordinate proporty 
(Mitaksharaé Chap, I, Sec I, pl. 30). But where cach parconer is 
considered bo have vested in him duiing tho co-partneiship, a several, 
thongh ujascortained, right, as is the caso where the authority of 
Jimita Vdhunw provails, it is cloar that thore may bo an assign» 
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mont bofore partition; tho alioneo heeoming, a fork of tenant in 
common with tho other prromers, admissible, ay anch, to his dis 
dribulive shave upou a partition using placa; aud even with respedt 
fo an wlienation of the wholes it would ho youd for tha alienar's 
share, though for his altompt to dispose of more, nnwartauted, he 
would be Tintlo to ponal canseqnenges.”  Subsoyuontly, ab page 202, 
Sir WY Sbeunge sayss “Lae favour af aw land fide alienes of und 
vided properly, whore tha rile or moulyage could) not bo suatainad 
as against tho frunily, auch amends as ib contd afford woukt be due 
out of Uno sha of hit with whom ho had dealt; and for this pure 
poso, a Court would bo warranted in enforcing a partition.” 


Tho noxt observations of Mi. Colobranko avo of grent import 
mnco, and, no doubt, havo muoh influonaed the Madu and Bombay 
Courts in talking tho course which thoy lave adopled, Te continued 
thas: “Itimay bo objected lo Vijnydneshavare and tho Smartt 
Chandrika, Unt tho toxts, which prohibit: pitty of any portion of 
joint proporty, or of tha whole of a man's sole property, theroby 
distrossing bin family, oqaally forbid snlo and mortgage of ity xo that 
theso also would ho void, althonph a valuahte consiteation have 
boon paid and received, Tujmy mid injustioa may, howevory, bo 
provonted by holding Mine and his praporty aniworable for tho ro 
paymont of the mongy or valunhlo consideration revaived by him; 
and equity, perhaps, would awa partition, for the purporo of on« 
fording payment from hit share, Uni reutaed a separate ano? 
(Horo Sir TStrango refers by a foot-nola to tha paso in lia work 
already quatod fram Val. Tp. 208), Mr Colelnanke oontinued s 
“ Bub in tho ease of & gratuitons alienation, Uiere ave nok tho amo 
diflenttios ; and J apprehend thet under the indi hu, aa roaoived 
mmong Uioso wilh whom tho Mitakshuid and Smaité Chancdrihd 
“aro tho chiof authorities, it meat bo hall that the dixpogal by will 
(cousidored as gift) of nu undivided sharo of Joint-property is nob 
valid; nor of any part of it, uulews for pious purposoa, ar othor 
used inatimbont on the (oslator ta provide for, aud filling within 
tho oxeoption which the law makos to tho goneral prohibition.” As 
to gift aco also, Stra. Uf, %, 204, 


Tho Tigh Court of Madvas haa adopted the views of Mr. Cale 
Inooke, Mr, [llix, and Sir Thomas Strango (and the decision of tho 





oe 


athe 


awk 


Bea oS. 


wise 


= 


x 
ek 


See, — es 


. 
——— 





32 





5") pseraneaare 
@ 


é 
Cuar, ur] CO-PARCENER'S POWER OF ALIENA'TION. loF 


lattor at Madras in Sashachella Pillay v. Rama-stémy, already 
montioned by us‘) af to the validity of an alienation, for valuable 
consideration, of the shaxo of ono of reveial co-puceners in a Hindg 
undivided family. 


In Vira-sudmi Grémini v. Ayya-sudmt Grémini,* Sir O, Scot- 
land, O.J,, and Bittleston, J., held, at the Original Jwisdiction side, 
that ono member of an undivided family may alien his share ofthe 
family property, and that there may be a valid sale of guch a shee 
upon an execulion in an action of damages for a” tort, ‘The judg- 
mont, there deliverad, shows that the Supreme Court and the Sud- 
dor Dewany Adawlut respectively of Madras had acted upon the 
same doctrine, Frere and Telloway, J.J, in Palanivelappa v. 
Mannaru,t held that a sale by a father is valid by Tindé law to the 
extent of his own share of the undivided estate, and that according 
to the Madras school there is no distinction in this respect between 
afather and other co-parcenors, In thein judgment, they say— 
“Tho principle, upon which, following tho suggestion of Sir Thomas 
Strange and Mr. Colebrooke, the courts have of late yeats satisfied 
the contract of one individual momber out of the share which would 
have como to him on partition, is that as the co-parconer has éon- 
tractod he ought to fulfil his contract, that if he could, if disposed, 
at any time, according to the Madras school, enforce a partition, it 
js only just that whon ho has incurred an obligation, he shall not be 
allowed to escape its effects by tho allegation that his own dood was 
alive vives; but compelled to give to his creditor all the remedies 
to which ho would himsalf he entitled ag against the object matter 
of his agreemont.” 


The Mithila and Benares Schools, howover, interprot the 
Vivdda-chintdmani and the Mit&kshaé as declaring the invalidity 
of alienation, for valuable consideration, oven of his own sharo, by 
ono parcenor without tho assent of the othos, Upon that view, 
tho High Court at Calcutta (following sevoral previous decisions of 
tho Caloutte Suddor Dewanee Adawlut, and one in the North- 
Westorn Provinces,) has acted in casos coming before it, in its ap- 
pollate jurisdiction, from provinces where tho law of tho Mitékshard 





hae | Madea IE CG, Roport, 471. Ante, p. 180. 


e 
} 2 Macias 11. O, Report, 416, Annie, p 14d 





the 


Bok 


ae 


168 PRECEDENTS OF | Roo 1 


provails,—Cossoraé v. Sudalnat Derskacd Sahoo,* Saduburt Pershed 
Suhoo v. Foollsh Koeyh wul Lannea Dalit Roy vy Wishen 
Kishoy Narain Sings Wath of whieh loat devisions wara made hy a 
Full Boneh, Sir B. Poncock, referring to tho previous dogisiona 
upon thet question at thut side of Taian, and to the woll-lnown 
passage in the judgmont of the Pivy Connell ta appoortar vy, Heme 
Subba Liyan,§ sail, in Sudaburt Parshiad Sahao wv. Foollsh Koen sll 
“Wo ara called npon to docile this ease aceauting to Che MitGestard, 
Jaw as wo find it, and nob according fo our awn views of policy, 
Whatover onr opinions might be, in tho absoneo of tha deidad 
eason to whieh I have voforiad, Tam of opinion that we should not 
ho justified in unsettling the law hy aver riding the emreut of 
muthoritios, by whieh, for nearly half a eoutary, the law appears to 
havo beon soltlod, and in ngeardanca with (ho prineples of which 
it appeara to have boo generally wlerstood mad acted upon,” and 
held accordingly that ono puoenor “Chiul no anthority, without the 
congont of his co-shawrg, lo mortgage his nudivided shavy jaa por 
tion of tha joint-funily property, in oider ta aaise memuay on hig 
own account, aud not for the benefit of the tanily' 


Proviowsly to clver tng te the Bombayeanthoritiog we may no. 
tico that ina recont ease befare the Privy Connell fom Qade, Syud 
Puffnssook vo Rayhoonath Persad Land dritioe dames, in giving 
tho judgmont of thoir Lordships aint spoalcing of axle iv unilix 
vided Tlind’ property, suid: @ Ma. hoith vefired in his argiiment bo 
tho family proporty of indtiy, ane wagend thet aitah a khava in sual 
proporly may bo atinchad and sold in oxeenution, Neo doubt drat 
such a share is proparty, ant that a deaveshollor ean vench tte Te 
is apooifio, oxisting, aud definite; bub ib is nob properly the anhjoot 
of acizuro mndor this particular pracoa, bub rather by procs direot 
againal tho owner of iL, whether by aoiznio or Kuqnoexteation, or ape 
apointmont of a veceiver. fn the proxent ensa thea abldnelunant, ag it 
Nas boon observed, ia nob of tho mitecadeut shave in the undivided 
agola, IL is of a claim ander a fatuvo awd, ad to whigh it tg 
wholly uncertain, until tho awad bo made, to what tho dobtor will 
bo ofititled.” 
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Aso general proposition, it is truo that, in this Prosidency, the 
Mitakshaf, whero nol differing from the Muykha, is usually fol- 
lowed by the courts upon questions of Iindd law. But this rule is 
not invariable, The courts have, in some instances, declined to fol- 
low elther of those works. The doctrine of Mv. Colebrooke, Mr. 
Ellis, and Sir Thomas Strange, as to the right of alienation for va- 
luablo consideration by one of several co-parcenets of his share in 
undivided Hinda fannly ostate without the assent of the others, has 
hoon hore proferred to that of the Muthild and Benates schools ; and, 
as a logical consaquence of that doctrine, the courts have recognized 
tha right of o judgment creditor to tule in execution, for the private 
debt of a parcener, his share in such undivided property, 

Stevle, who ts an authority in this Presidency, seoms, at p 210 
of hig work, 1st edition, to take much the same view of alienation 
as Styange and Colebrooke, 


We have succeeded in finding ouly one case, amongst the r0- 
porls of cases in this Prostdency, in which tho non-alionability of a 
parconor’s shave was maintained, ‘hat is Bellojee v. Venkappa.* 


Tu subsoquent cases, if appears that the Bombay Sudder Adgw- 
lut, although holding that the purdhasor of the shave of » parcener 
in Hindé family proporty cannot, before partition, sue for ‘posseggion 
of any partioular part of that proporty, or predicate that tt beloaga 
to him oxclusivoly, yot was of opinion that ho may maintain a suit 
for partition, and thus obtain the share which he has purchased : 
Sada-sew v, Bapooji,t Jiwan v. Gunnoo.t 


The Tligh Court at its appellate side (Kinloch, Forbes, and 
uelcor, Jd.) held in Gundo v. Rém-bhat§ that a mombor of a 
Flindé undivided family may mortgage his own share of the family 
estate, and that, if ho wore acting as manager of tho undivided 
family, ho may mortgage tho shares of tho othor mombers of the , 
family on any common family necessity, or for the genoral benefit 
and use of the family. Tho right of one member of an undivided 
Hind@ family to soll hig own sharo was maintained by Kinloch, 
Porbos, and Miskine, JJ., in Damodhur Vithal v. Dumodhar Tari.|| 








* Aoleot C: D, A, 248. 4 &Monis 8.D A, Rep, tA, 
t Oia ne , Ay Rop, 656. § 1 Bombay IL. G, Rop. 39 Ante p, 80 
I Thad, pe 182% Ante, p. 146, 
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In Pukdeom v. Ran-chioudeg® Molvill and Warden, Ja,, 
in 1869, hold distinolly that, at this side of Ludia, a mombor 6f an 
mndivided Ind fantily can, without the consont of his co-parconors, 
sell his sha in the undivided propoity. ‘They distingnishad the : 
congo of a wale, us that was, from the ease of a gift, whiok, in, Gengue 4 
bid ve Rémanadysh it way hed Ghiat a Ttinddt pmeoner could not 
mako gift of his shmo in undivided praporty withont the consent ¢ 
of his cospuconoa ‘Phe ons of wv gilt (vider testamentary oy 
ingen vivon) ia clonrly differant fiom that of a tnnafor ov charge. 
made for valunblo consideration; and wo have already seen that 
My, Colubrovke distinguishes the former fiom the Jublor, Wo are 
not avaro of auy instanvo, at this side of Tadia, in which, without ; 
the congont of tho heirs, a tovtumentary gift of the sharo of a pay. 
conor in undivided properly las been uphekl{ {have fronontly 
rofused bo recognize auch duvisey, und ain awed Lab othor Dudgos 
havo pursued tho same cotiad, 
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Duting tho uineteen yours and upwards of ny nequaiutance 
with the Imlund of Bombay, bea afien that the right of a paveo« 
nor to soll, mortgage or athorwixo align, for valuable gousiloration, 
his shu of Mind nudivided property, haw uniformly hewn recog. 
nized in thet Eslund, originally in the Suprome Court, aml, sluge its 
abolition, in the High Comb at its rigid jivixdietion ables and * 
avcoiling to tho tutition, whieh axivtod amongst the sandy mom 
bors of tho Loyal Profewsion whaur f foul here ie LM, Unb “doo 
fine had beon acted upon in thin Tala Crom av time antudor to the 
oponing of the Suprome Gumt in 182d, 


Tn accordanco with that tradition was tho dection fu Afaoaun« 
dasa vy. Cunpatrwo§ where, anbjoct to tho elaina whieh older moms 
hora might have on the wudivided funily estate, the right of ono 
montber to morlyago his aliae was reeoguiaed aud thet of tho morte 
gagoo to majntain a snit aginst tho obhor au-pavconoye for partition. 
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Wo noxt proceed lo aontion Uo authurities here aa to phe ay 
right to lake in oxecution, for hiv private debt, tho aliavo of & pare“ f 
‘ a ; : i 
coner in tho undivided extate of a Iindé family, 4g 
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The plaintiff in Sheo-chund v. Nihal-chund,* a suit brought in 
1817, did not, by his plaint, venture to deny that his co-parconer’s 
( Dhoollubh’s) shavo was lawfully attached, bul sought for oxomption. 
of his own share only fiom attachment, ‘ 

w 


In Duyé-shunker v. Brij-vulludl:} an attachment againat a par- 
coner’s shave in undivided property, was upheld. 


Turvee-dass v, Ghirdwr-dass,| is another instance of an attach- 


» ment jngainst & parcener's share in undivided property being up- 
held, ’ 


In Ram and Gunesh Subashet v. Rughoo-veer,§ the Sudder De- 
wany Adawlut upheld an attachment against the share of one of 
three co-parceners for his private dobt, and, after a referetice to the 
Shéstrt, laid it down that a division of property may be enforced to 
satisfy a judgment creditor, 


In Suda-shew v. Gunesh and Ram Sabashet,| the same court 
pormitted an attachment of tho whole of tho family property, but 
directed that, on a sale thoreof, one-third of Lhe proceeds, or so 
much of such one-third as might be necessary, should bo paid to the 
judgmont creditor of one of the parceners, and that the remaining 
two-thirds should be paid ovor to the other two parceners, é 


The ammo doctrine was enforced by the samo Court in Maulhar 
Rundo v. Rowjee and Lusimon,f Devi-chund v. Yemajee,** 
Jojec-bhace v. Jejeebhace,}} Motee-ram v. Sham-Jee,t| Bhagoo v. 
Tunumunt-ramgg 

Thera is a consistency in that doctrine with the liability of the 
deceased father’s catate in the hands of his sons or othets to pay 
his croditors as laid down in the Maytkha, Chapter V, Section 4, 
Pl. 14, 16, 17, 19, and in the passage quoted by Sir B. Peacock from 
the Mitékshard on tho payment of debts published by Mr. Roor and 
Mr, Montriou, text No. 51, above-montioned. We are not, how- 
evox, to bo undorstood as saying that the liability amounta to a 
lien (seo 9 Bombay 4. ©. Rop. 116.) 





* 1 Bow, 820, t Soloct Ca. 8 D. A. 43, 

t Blot Gn, 8D, A. 46, § 1 More 8. D, A. Rop % 

1].1 Morris 8. 2, A, Rap, 18, A tien 8, D. A, Rep 76, 

wh 8 Mi 8.D, A. Rop. 1, d 

4 jute . 8$ 7 Hauington's S D, A. Rop 185 
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On the principle stava devisis, which inducad Bir Barnes Pon 
cock nod his collongues atriatly to adhoro to tho anti-alionation 
doctrine of tho Milflashad in Uno provinces aubjeot lo their juvisdic. 
tion whoro tho authority of that trontixe provaile, wo ab this side of 
Tndia Anil owsolves compelled do depart Crom that daabeing, ao fay 
ay it denies the right of a Efindtt parconer, Cor valuable considera 
tion, to soll, inaumbe, or atheawisy ation lis share in undivided 
family property, ‘Tho torogoing anthorition lead vs to the conéluaion 
that ib must ba regarded as the auttlod law of this Drosidongy, nob 
only that ove of several co-parcones ina inde family may, bofore 


partition, aud without tho assent of his co-paconors, soll, mortgage, © 


or othorwisa ation, for valuable consideration, his share in tho undi- 
vided family calato, movable ar immovable, bub also that sual o share 
may bo takon in oxcoution under a judgmont against hin eb the suit 
of his porsomal creditors Were wo to hold othorwise, we should 
undonuino many titles, whieh resb upon the course of doviston, shat, 
for a long period of time, the combs at this side of Tndia have 
atoadily taken, Stability of decision i4, in our ostimation, of far 
greatol importance Uian a dovintion fom the spocial doctrine of tho 
NilékshawA upon tho right of alienation. : 


Tt romaina for wa to disposo af tho second point, namely: whee 
ther tho deed of anlo (exhibit 9) waa oxcontad by tho second 
dofondant to tho first dofundant fix valuable considoration, Ag 
alrandy statod by us, wo muat, on tho frels a4 fond by tho Distriob 
Tudgo, hold thay tho gum of Ra, 8,000, tho alloyed cousideration, 
was paid voluntarily by tho firat defondant to the recom dofondant 
without avy provions requoal from tho Inttor, and “maroly to gave 
tho roputation of tho family.” A moral obligation ix not a sufleiont 
considoration to uphold a promiso: Mestwood v, Meryonsl 


On theso grounds, wo affirm tha qdoeroe of the Dixtriet Sudgo 
with costs, and with a docluation that only tho right, title, and 
intorest of tho accond dofondant, Mimjenath Bhat, cau bo sold under 
the ablachmont of tho threo honsor mentioned in tho plaint{ Do» 
orco wfirmod.—Lom, IL, Us Rop. Vol. X., pp, 39162, 





* Tho sama law had baon latd ad to Mulenundine--2 Morin 4, A, Rep. 00, 976, 
2BL; Boluct Gas, 8D, AL dd. 
£1) Ad ond 0. 188. 1. Bao tho noxt vnae. 
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Hold by a Full*Bonch, following tho doctrine laid down in the 
proceding case, Pasu-dev Bhat v. Venkatesh Sanbhdv, that a Hind& 
parcener may, without the consont of his co-pargoncrs, alienate his 
sharo in tindivided family property, —Fabtrépé bin Satydpd, Appel- 
lant. Chandpd bin Chanmaldpd, Respondent, . . 


# Dubd-vdm v. Rém-chandra (6 Bom, I. O. Rep, A, ©. J. 247) 
approyod «and adopted, Bajee v. Pandoorung (Morris Patt I], 98) 
“disapproved, Cee 

Bom. H. O. Rop. Vol. X., p. 162, 


t 
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Gatcurra, Hien Courr, 


‘ Present; a 
Tho Honorablo F. B. Kemp and F. A. Glover, Judas. : 


Nuzioo Lavi, versus Cunper Smarr, and others. 


’ 

Tn a sult by gong and grandon of one Nirbhoy Singh to set aside tho sale by Nitbhoy 
Singh of apmeé of tho ancoatral estate to Soambor Singh, whoso nights and inteoste 
in tho ostate wore purohasod at auotion by the dofondant Nuthoo Loul, i& wid tet, 
that tho omwo of action to tho sons would accrue, and limitation run, from the dato 
on which Soambor got possossion from Nin bhoy. 

Held, that the consent of the eklor bother (alone) would nob make the transfor volte, 
inosmuoh as by tho Mitdkshad Inw tho consoné of all tho shme holds would be 
nocossary to tho alionation of his own shave, 

Had Vat aa tho pmpose Lo which the purchase monoy was applied was to mest on 
obligation pmoly pasonal to Niibhoy Singh, and os tho sale in no way bonofited the 
oatato, tho snlo wns illegal, and purchaser had no ugh to a rofund of the pmclinac- 
money. 


Qlover J—This was a suit by the sons and grandson of one 
Nitbhoy Singh lo sot aside a salo mado by thoir relative to tho de- 
fondant Soamber Singh, on the ground that it was offected without 
their consent and was not justified by any such nocossity as tho 
Hindé law allows. 

The property sold consisted of a two anna sharo of mouzah 
Sabasporo aud it is admitted that it formod part of tho ancestral 
estate of tho family. 
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Tho defondant Nuthoo Laul Chowdliy, the purchasor at auction 
of Soambor’s rights and {ntororla in Lho oxtate, defendod tho suit 
on tho ground, feraé, that the claim was havved by limitation; ahd 
accond, that Nirbhoy was justifivd in solling ta Soambor by ronson 
of noaossily. 

Tt appears (o us absolutely immatorial bo determine tho nature 
ox oxtont of Maddii’s possession, a4 it is eluar fiom the rocod that 
Nirbhoy camo again into possosaion after tho avrangemont’ with 
Maddun, and it was againat Nirbhoy that Soambor gob a deere fox 
possession in March, 1866. Tho advorao possession commoncod, 
thorofore, from the dato on whigh Soambor got possorsion from 
Nirbhoy, and’ on this calculation tho plaintiffs aro just within 
twolvo yours, 


hon ag to the necesstty for tha nate, ‘Tha monay is anid to , 


havo beon raisol to pry a domand of Govornment against Nirbhoy 
aa soourity for tho formor of cortain forry tolls, ‘Lhovo ts no donial 
‘on tho part of the defendant ag lo tho purpeso to which tho mopoy 
was applicd, and wo think ib qnito clear that thin obligation wag 


purely ono of a potaonnl character and eonld nat bo gob vid of by’ 


laying ib upon tho estate, Tk was Nitbhay’s potonal liability, and 
ho bad uo right bo burdhon hia family with it, But it was agrood 
tliat oven if there wore no prove necessity, Hbill ax Chodea, the 
‘oldaat son, was of ago, whan tha frauaction war aubared inte, aud 
mado no objootion to it, hin consent to the aula should bo impliod; 
aud that as the other gona have nlluwed many yonis te olapao singo 
ho Lranafor, thoy mual also bo conridurod as having agrood to Uo 
anle, 

Yith vegaid lo tho last part of this argumant, wo romark that 
al tho younger sons of Nirbhay woro admittedly minoa at tho timo 
of tho aalo to Soamber, and thore is nothing on tho record to alow 
that they have ovon now altainod imajority, and wo eannot imply 
congont undor anch cireumstances, 


Ag to tho oldor brother Chedoo. Fvon if it bo admitted that 
his ailonoe is oquivalont to a congont to tho arlo, that consont would 
not make tho transfor valid, inasmuch as by tho Mitdkahard law, 
Vo conaont of ad tho aharo-hollors would Lo nocosanry ovon to the 


alionation of his own share, 
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Then, as to the raf af the purchagermonoy. “It has been 
ruled by the F wll Beich in the case of Madhoo Dyal versus Golbar 
Singh and others (1X Weekly Reporter 511%), that there must be 
proof of cortain circumstances before a purchaser can have an 
oquitable right to compel a refynd, and these ciroumstanges are 
stated to bo that the purchase-money went to the benoit ‘of the 
estate, and that in that way the sons got a direct advantage,from it. 
Tn.this ense, as wo before remarked, money paid by Sgam ex Was 
appliéd by Nizbhoy to his own personal necessities, and if no way 
benafited his estate; and as Soamber, if he were in possession, 
would linve no right to a refund, neither can Nuthoo Laul have such 
uight, a he can stand in no higher position than thé party whose 
fhterests he purchased. 

1* Nox tan he, we think, retain possession of Ni:bhoy’s share, nor 
get back such portion of the purchase-money ns would be represent- 
etl by that share, inasmuch as the estate being joint and undivided, 
Nirbhoy had no tight to burthen or alienate even his own ‘share 
without the consent of ali his co-sharers, The ruling of the Full 
Bench in the case of Mussummat Phool-basoo Kower versus Muss 
summat Parbutty Kower dated the 80th of July 1869, disposes of 
this point adversely to the dofendant. 

Neithor oan wo take cognizance of the fact of the defendant's 
boingean innocent auction-purchaser. He had every opportunity of 
qnoking onquiry and must havo known the extreme danger of pur. 
chasing on inteveat which had been originally bought from a single 
membor of a joint undividod family being under the Mitdkshar& law. 

The order, thorefore, wo make in this case is, that the plaintiff's 
auit to havo tho salo to Soamber sot aside as illegal be decreed as 
rogards all tho co-sharers, and that the Additional Judgo’s order 
rogarding the retention by the defendant of Ni:bhoy’s share and the 
xefund of purchase-money by Chedeo be set aside—S, W, R, 
Vol. XU, p. 440.—B, L, Rep, Vol. TV, a 0. p. 15, 
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Gancuttta, I, C~Z'ha 18th of Murch, 1875, 


“Present: . ‘ 
Tho Wowhlo J. B. Phony and G, G. Morrix, Judges. 


7 Gages Nos. 11, 32, and 49 of 1873, i 


* 


Reyuled Appeals froma decision passed by tha Lat Subordinate 
Judye of Bhaugulpore, dated tha 27th of September, 1873, 





4 


Munpun Copan Litt and othors, (Defondants,) Appollants, ao 
VOPAUB a of 

. Mussascat Gownun-nurry and othors, (Plaintifte,) i fa 

Respondents, “tng “j 









‘Tho Intoront which, uudor tho Miutkuhard law, a son nayuirer tt tha ancgytral preporly 
» of his fathor, by, and In tho event of, being burn, in of the miture of an Inhorktan 
and romains Hable to tho payment of tho porsomil dolla of the father, event thor 
subsequently contradled, Ju tho sno way ay tho onthe propotty would have » bart, 
had the Hon uot boa born; excupl only ie tho case iu whluls those dyhta are lilogal, 
br word contiavbal for an inumoral pupa, a 
Aceudingly any diqwallion of the prapaty whieh ft ruawonally mado by tho futher, 
for tho purpose of dideluu ging 6 debt of the fitha'y, whluh dost nob fall witht dhe 
oxcopllon, i ono of thon apoleon of mat aallorfqed na unayoldable" by the ALUtk. 
shan, Clip. I, Boa, J, pura W8 & 20. * 


Phear, JL appenra to bo admitted Uiab Shib Narain Singh, @ 
tho frat dofendaut, aud hia gllur yon, the second dofundant, and . y 
youngor sous, tho minora, plaintiils, togothor consulate a joint. 
fanily living in commonsality undor tho ALitikshad law, and in the 
joint onjoymout of tho praporty which is tho xubjuck of suit, 

With rogard to ald threo appellants, it may bo reckoned as oor 
tain from Unair wrillon statemonts and from the ovidgnog that they. 
Inew tho joint fuuily consisted of moro inonbors than Shib Naviana 4 
and Aunur Petal, but dey advancad money to, and doalt with, 4 
Shib Narain and Amur Vershad ax being the only adult mombors 
of the family; and they wero ultimately contunl to take auch so« 
emily for rvopayniont of the monoy as Shib Narain and Amut 
Porshad alono could give thom in tho slipo of a mortgage for charge 
upon tho-family properly. 


wf 


SE OIE 


9 





Cuar. 1] CO-PARCENER'S POWER OF ALIENATION, WT 


Consequertily, the thiee cases may be summarized thus:—In 
that of Muddun Gopal the plaintif’s father and elder brothor mort- 
gaged 8 annas of ths joint property to Muddup Gopal in coasider- 
ation of a loan of money wiiich was wanted for a family purpose, 

In those of Girdhareo Lall’ and Poosun Lall, putting” them at 
their highest, the plaintiff’s father and elder brother mortgaged 
8 annas of the joint proporty in order to prevent the salg of that 
proporty at the instance of Gidhareo Lall and Poosun all in exe~ 
cution of decrees which those persons had respectively “obtained 
against the father and eldest son personally. 

Lhe _ plain tuft's caso then is reduced to this, namely, are the 
aie sn, “the plaintiff, entitled to insist on partition of the joint 

fy, and to obtain their shares of the joint property free of these 
ee In a lute case reported in XX Weekly Reporter, 336,* 
wo had occasion to discuss the fitst part of this quostion at con- 
siderable length. the result at which we ariived was that the sons 
could at any time during their father’s life call upon himgto partition 
the ancestral property, And as to the 2ud part of the question, it 
was also mado clear in the course of the discussion that under the 
Mithksharé law, the occurrence of the birth of a son had the effect 
of limiting the father’s power of disposition over ancestral property. 
Whilo he could before tho birth of a son deal with it as sole owner, 
aftr that ovont he becomes in a cortain sense subject to the control 
of his son who by birth becomes co-owner with him,—with this 
furthor condition, however, that during the minority of lis sou he 
has an absolute discretion within certain limits. 

‘Shogo limits ave presciibed in paragraphs 28 and 29 of See. i, 
Chap. I, Mitfkshard. ‘Thoy aro expressed no doubt in these para- 
gvaphs in somewhat goneral terms, and this court is constantly 


called upon to decide whether a given caso comes within them or_ 


not. The judgment of the Privy Council in Tonooman Pershad 
Pandey’s case ( VI Moore’s Indian Appeals ) has been applied by 
avalogy and considered to furnish a guiding principle upon this 
point, Since, howover, the present appeal fist camo before this 
court, a decision has been passed by the Privy Council, which is 
even more immediately relovant, namely, the decision roported in 
XXII Weekly Reporter, 56. 





* Goo pont, pager 181 & 162. +| Sao Ante, pago 72, 
Vou. IL, 28 
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According to that decision ag wo undoratand it, tho interost 
which undor tho Milékshari law a son acquired in tho ancestral 
propurty of Its fabhor, by, and in the avont of, boing born, ig of the 





nature of au iulurilanaa, aad Lomas Hable to tho paymant of the e 
peraonwl dobly of tho father oven thorgh subsoytontly contracted in % 
tho aiuno way a4 the cutire property would have hoon liable had the 
fon nob beon born, eseapt only in Uno ease where thoso debts are ; 
Mognt or wore contractad furan immoral purposo, ‘Tho judgmont 4 
says oxprossly tho inlutext of tho “sans, ag woll ad tho intorost of | 
the fulhora in tho proporty, although it ia ancestral, ia Hable for tho a4 
paymont of tho futhor’s debts” . H 

Lt would thorefoie seem to follow that any diaposition of the 7 
proporty, which is ronsonably mula by tho father for the purpose 4 
of discharging « dobb of this kin, % a, a dobbs of the fathor's which & 
doos nob fall within tho exception, is one of those apokon of and ‘ 


as 
“Sat 


a 


authorized ag “unavoidable” by paraginphs 28 and 29, Section i, & 
Chaptor J, .Mitdkshare, ot 
Tho debt boing of such a nature that tho property ie wltimalely —; 
liablo to disehargo it, the alienation of that property, whether by 
mortage or adlo by tho futher upon reasounhly torma for the purpose 
of divohmging tho dubt, must bu aubytantially an unavoidable gran 
snolion. 4 
dn tho cago of Muddun Copal, the debt was inoured for a; 
family purpose; aad in tho othor two canoa, thoy wero delta, the 
ronlity of which hag, #o Lo apenk, buen guarantead hy ea doaroa, "Lt 
must be iakon, a8 long as hase cluerued ave wuinpunelied, thal dhote 
ronlly was a dobb from tha fathor and his eltest son to Pooaun Tall +4 
and Girdharoo Lall respuctively, Cho debts thon being apparantly 
ronl dobla, and not of an immoral charactur, aud ono of them belug 
incurrod fur a funily purposo, it follows that they wero of sucha 4 
nature that tho joint property of the family was livblo to moot thota,, 7 
And that therelora tha mortyayes whieh tho father hag made for 3! 
tho purpose of rceming these dubts lo tho defondanta, appear upon r 
tho authoritios which havo boen quoted to bo good inoumbrances o 


i 
2 
A 












a 
upon Lho joint oatato, aud valid againal tha claims of the minowa, ci 
tho plaiutifts, voy i 


Wo thus Ubink that whilo tho plaintiffs nro no doubt entitled” 
to havo a partition of tho plopaly, tho partition muat bo aubjoot fi git 
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to the mortgages of the three appellants to the extent of 8 annes 
of the entire propaity. = _3 
The appellants ara antilled to their costs; bub ds wé carinot 
givo a decree making the minors pay the costs, these costs will be 
declared a charge upon the propaty.—S. W. Rep, Vol. SAT, 
pp. 865—367, * 





Agra, 8. D. A—The Ist of June, 1864, * 


Present: 
J. H, Batten, Esq, and C, R. Lindsay, Esq , Ofg. Hvtra Judges. 


Oase No. 85 of 1863. 
Baxsoo AJOODHIA SINGH and others, ( Plaintiffs, ) Appellants, 
versus 
Basoo Susunur Stvaw, (Defendant,) Respondéift. 


Mold that a Hindé in sole mopietmy posseamon of a ahaie in an eatate, which has 
been pm titioned, in tho absence of male issuo, niny alienate his property as he plenaog,, 

‘Hold, also, that in hi sult the alienation was mada bond fide, und for valuable cons! 
doration, 


. This is a suit, in formd pauperis for a declaration of a proprie- x 
» tary title iu, and for possession of, certain shares in 21 villages named 
in the plaint, and to sot aside five deods of sale whereby the said 
property was conveyed to the defendant by Baboo Inder-dawun 
Singh, deceased; also to recover mesne profits amounting to 

Rea, 45,693,—total value of the claim Bs, 47,857. 

The plaint sets forth that the litigants ave the descendants of a 

“common ancestor, who acquired the property in dispute; that the} 
proporty is a joint undivided estate, and that Inder-dawun, under 

these circumstances, was nob competent to alionate it. It is con- J 
+  tonded that tho alicnation was not a bond fide sale of proporty for 
valuable consideration, and that at the period of the execution of 
tho deeds, Inder-dawun was not sane, he being afflicted with o 
disease which rendered him incompotent to think and act for himself. 
i The defonce set up is, that Inder-dawun at the period of the 
-sale was well ablo to conduct his affairs, and that the proporty being 
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% i 
Nis divided share af iho ancestial catata, ha was compotent to alie- 
nato ih to whom he pleased, bo having no male isso. ‘Tho sale was 
bond fide for valuable consideration, ‘Tho Gower Carat hat decided 
againal the plaintilt 


Tyme items 


‘Chere are Unreo isanes for determination in thi eases 
(ai-—Was the property in dispata part of a joint undivided og. 
tata, or was ib the separate divided sling af Mag dogeasod Tndor- 
dlawun ? stral, is Hels C 
Qrd—~War Inder dawin in his vight mind tila tho, 
alionation, and was ho legally competent to oxoriy diapositio? anlo ? 
Srd— Was valuable considention given for thy for tity ? 
Rogarding tho firal, there is incontestable documontary aud oral 
evidouco that the plaintit Ajondhia Singh aud Tndordawan Singh 
& partitioned off Uheiy ancestral slaves, aud leld xeparate poxsossion of 


NA Tt Tee De 





tho land ao divided. In fact the Counsel for tho appellanta had not : 
a worl to ray on the pofnt, for the Governmont records, and Ajoos ae 
dhin’s potition dated THe Fobuimy (849, precluded any argument ' 
‘Sho non payment of the consideration, and the inoompetoney of tho 4 


deconyodl Inderdawna, by reason ef dixense, to exeente {ho deeds 
avo tho points in faver of the plaintif¥ upon whiel their Counael 
roly. Now, wo obevo that there it no proof that Tudor-dawun 
was go MN thet he contd not exereizo bia hyaltion, On Uhe contrary, 
thore is good ovidenaa fur hulieving that, thay suiforing fom o 
sovero (igoare, lo wan fully ublo to usu hin mental faenttios, ho 
dikonsa was not of a natnre to event the fea exeraixe of tho mons 
tal faoultios, though very likely ib did maloially adfeeb hia physical 
powers. Moreover, Talerslawan dived about 15 mentha after the 
oxoention af tho deeds, Had thay heen cullusively praparod withoyt! * 
hia knowledge, he certainly, duzmg that term, would Lave hoard 4 
about tha fraud,  Jhit ao fur fom being a collusive trangacbion, ibis 4 * 
on record that Lador-dawine petitioned tle Calleatar Car the mutation ag 
of names in fuver of Sumit Singh, aud prenontad himself to the at 
Tohaooldar who had hoon divested ta verily he potition. a 

Wo have no doubt that Indey-dawun did, of hia own freo will, 4 
convey the proporty to the defendant, ‘Thon, as to tho conrideration; 
tho property way convoyed to the dofundant for Ra, 50,000, Part she 
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the consideration was paid in cash, part was set off against old debts 
due to,,or on account of, the defendant, and other olaims on the 
seller. Rs, 7,200 wore paid off in cash. We think there is sufficient 
evidence proving the payment of valuable consideration; and even 
supposing that the whole sum of Rs 50,000 was not paid, such fget 
would be no bar to the validity of the sale. 

In the fourth plea, the appellants urge that a childless Hind& 
cannot alienate his property when a legal heir is present. 

The assertion is true ag regards undivided joint property, but 
when a partition of land has taken place, a several right arises ac- 
cording to the doctrine of the Mit&kshar&, curent in these provinces, 
and the Counsel for the Appellants has verbally allowed that the 
plea is weak, for, if the consideration be proved, the alienation, it is 
granted, is not contrary to Hindi Law. 

We do not think that the non-production of the deeds of sale, or 
the non-registiation of such important deeds, materially affect the 
issue of the case, 

The appellants on their pleadings allow that the deeds were 
executed, but contend that they are false documents, 

Now wo fail to perceive that the production and inspection ‘of 
these documents would have proved their falseness. It is fairly 
presumable that, had tho documents been producible the defendant 
would have filed them in Court, 

Wo affirm the decision of tho Lower Court, and dismiss this 
appeal with costs—Agia, S. D, A. Doc, for 1864, p. 545. 





Ram-anoogiah Sing, the Lartd of a Hindi family, governed 
by tho Mitdkshaé law, living with his two sons Maha-beer Persad 
and Shoo-nundun Porsad in joint enjoyment of the family proporty, 
took a loan from coitain porsons, and executed to them a mortgage 
by a bond of tho joint family property, The bond-holders obtained 
fp decreo on thoir bond, in execution of which they caused tho pro- 
porty to be sold, and themsolves became the purchasers. Sheo- 
nundun Persad was a minor at the time of tho alienation. Ina 
auit by Maha-boer Porsad on behalf of himself and Sheo-nundun 
, Porsad to sot aside tho alionations—on tho ground that it had been 
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mado without thoir consent and without logal nocossily, the sour 
found that Maha-boor Persnd had tuleou auch a part in tho trangad. 
tions loading to the alionation as made hin nw consenting party to ‘ity 
that thoro was 10 legal necussity for the alienation; aud tint, Shoo. 
nundun being a minor, tho alienation was not the Joint aot of alt 
tho monbors of the funily. 

Tteld, that wider theso oironmatanees tho alionation failed to 
convey to tho pnrohasors either the ontivaly of tho propoty or any 
sharo or inlorest in it, and Shoo-nundnn wan outibled to havo it got 
aside, In ordering tho alionation to be aol aside, the court in the 
interest of tho minor son, and favoring tho equity tho purchasors: 
clomly had againal Ram-anoograh Singh and Mahe-hver Porand 
divooted that, on rocovery of the property, it would bo held and’ 
enjoyod in defined shares, and that tho ahmex of Ram-anoograh 
Singh and Maha-beor Poruad should ho Jointly and aovorally subjoot 
to tho Hen thoroon of the prachasars for tha repayment of the Joan 
to Ram-anoogiah Singh. 

So long ada Lindt family under tho Milékahara law is living 
in tho onjoymout of tho family propoity, without having come to an 
actual partition tmong Unemsolves of that property, or an agoortains 
ment and partition of thoh rights in it, no momber of tho family 
haa any sopmato propiivtary aight therein whieh ho oun alion or 
jnoumber, ‘ho property can only bo alionatod by the joint not of 
‘gt the mombors express or inpliod ; or, in eaxo of jnatiflenblo family 
nocossity, by tho kartd alono, 

Upon a partition of ancoatial proporty botweon a fathor and 
Mia gona during tho lifo-timo of the futhor, tho mothor is, undor the 
Mildkshard law, ontitled to a sharg—AMehka-bear Voraad v, Ram Yad 
Singh ond othoa*—B, TL. BR. Vol. XI, p. 0.8. Ws R, Vol, XX, 
pago 836, 
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¥ 
»  Carourta H. 0.—The 11th December 1869, 
. Present: 
_ The Hon'ble Sir Barnes Peacock, Kt., Ohies’ Justice, 
is and the Hon'ble G, Loch, Judge. 


; Case No 228 of 1866. 
Rasanam T'nwanee and others, (Defendants, ) Appellants, 
VErSUS 
Lvoumun Perswap and others, ( Plaintiffs,) 
Respondents, , 


* Plaintiff, on behalf of himself and his minor brother, as sons 
and heiis of Jeetun Lall deceased, sued to recover possession of 
certain lands being ancestial property, by reversal of certain deeds 
of absolute and conditional sale alleged to have been executed 
without any necessity. he deeds were executed by Jeetun Lall 
and his bother O, but the plaintiffs’ claim was confined to the one- 
half share alleged to have belonged to their father Jeetun Lall, The 
ploperty was subject to the Mit&kshad Law. 
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Held, that as the family was not sepaated, nor the propenty , te 


pmtitioned, tho suit should have been brought by all the joint 
owners to set aside the deed as to the chaige created by O, as well 
ag to the chaigo created by Jeetun Lall. 

Tleld, that if plaintiffs’ case wore sustainable in other respects, 
it would bo nocessay to tiy the isswe whethe: the persons who 
advanced the money did, after due enquuy into the necessities of 
the father and unclo, act honestly in the belief that a sufficient 
necogsity existed for taking up the money for the benefit of the 
family, 

old, that if a largor sum was bonowed or raised than was 
legally necessary, or a larger portion of the estate mortgaged or 
sold than was necessary to raise the sum legally necessmy, the 
vendoes or mortgagees would be entitled to » chage upon the lands 
mortgaged or sold to the extent of the money required and taken 
up for purposes recognized by Hindt Law, 

Tn a case where tho plaint sought to set aside the deed in toto, 
on the ground that the whole of the money was used by the father 
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for hia own oxtravaganes, tho Courl might, npon tho dofondants 
catublighing a necessity for part of the loan, deereo that the dood 
should bo seb aside, and the plaintifl vecovor possession, upon hig 
paying tho amonnt which was legally taken wp for nocosswy pur 
pores, or that the dead should be set aside in proportion-S, WR 
Vol. XIU, or. p, 478. 


he 


a 
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(tis incumbent ou Uke vondeo or mortgagee to give proof not, 
only of the consideration monay for the sale or morigngo having « 
{noon bond side advanced in discharge of mn antecedent dobt,, but” 
algo of an onquiry productive of rexults which werranted his reason, 
bly belioving that such debt was a fanily obligation, aud tho sale 
of “ntorigage a prudont mrangement for its dischuye—Zuravang 
Yovun v. Mulayi Ammal Virumalue Qeaudar——Mad. UL, O. Rop, 
Vol, VI, p. 872. 


By Mind Jaw the buithon of showing what sopmate proporty 
‘consists of lies upun the puson who alleges tho property to be 
agparale, 

A, porsou lending money on the xeeurity of the proparty of an 
wadivided family is bound to mule unquirivs as to tho neoossily 
that oxisls for such luan. If hy dende the mouoy after reasonable 
enquiry, and Lone Jide bolieving it will ba properly expended, ho ta 
not bound td soo to the application of it, he rulo is the samo 
whothor all tho mombord of the family are adults ov minors,—Gane 
Bhive Parad et ahve Mano Uhive eb ul-—b Bom. Rep, a 0 . 
page 109. 


Whon a porson who clains property on tho allogation that ho 
purchased it fiom a person to whem ib exclusively belonged, fails to 
prove that the property was the separate property of hia vélidor, ho 4 
cannot havo a decree for tho share of the praperty to which hia #7 
vondox was ontitled asa member of a joint-fumily-—Gour Ball 
Ram Bhugut y. Sheo Rutten Coonewr and othow8, W 
Vol. X, p. 243, 
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Adinitted legal opinions. 


Tho rato by tho maua ing partacy of an cntie cstite 13 valid in a cso of necosmty, 


Q There were thio uterias brothars in Joint possessivn of* ; 
somo ancestral landed property. One of thom striid at home to 
conduct the affany of the family, and superinten| the estvte, and + 
tha othar two proceeded to w foreign country to obtain office, In 
this case, is the brother, who manages the estate, entitled to sell or 
moilgage the property for a certain term, while the other brothers 
aro at a distance ? * 

RI two of the Uhvee associated brothers, having left a brother 
at home to manage their joint property, proceeded to a distant 
country to obtain offize, the managing brother my 1otfgage and 
sell the whole or a putof the umliviled purmmonial proparty ipr the 
support of the family and religions purposes, even thoigh there 
be no consent on the pwt of his e>-pwerners; in like manner as 
he may, withoub his brothers’ sanction, disp rso of jus own share fox 
the maintenance of lis awn deprndan's ‘Tas is conformable te . 
the Ddyu-bhdgu, Diy -kraney sungroks, ant othar legal authogi-s 4 7 
tics : He 


writs 
Authorities Bi 
“Bub if the funily cannot be suppoitel without selling the 
wholo immovable aud othor prop wty, even tho whole may be sold or 
ollerwiro dispos ut of? —Prihoé Min, “The supports of persons, 
who should bo maintained, is tho wproved means of athaning 
heaven: but hell is the man’s portion, if they suffer, ‘herefore (Let 
the master of a family) caefully maintain them.” ‘Mus is the | 
doctrine contained in the Déya-bluiya, 
© Should even a slave mako a contiact ie dhe name of his absent 
meaistay for the bohvof of the family, thet master, whether m his 
own country or abroad, sliall not resend 1t,” 
; Tho tor ‘conlrucl’ picans sale and the like.” —Désa-hranva- 


* 
ty ci rade. 
2 But, at a time of distress, for the support of hie household, 


aud pacticulualy for the poifurmauce of tulygtous duties, even a single 


* go-parcenor may give, mortgage, ot sell the imisovablo estate.” 


* Namoly,—tho Vivede-Chinkdnand aud other wuthuritis cunuit ia the Milla, 
Deuares und other pehools, 


You, Bk 


a 
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“Tf a dobt bo incurred by a slave for the aupport of the fanily 
of bis master, ib mual bo discharged hy the marten" hin is the 
opinion of tho author of tho VieddachinkinvenionMoe. UL 1. 


Vol. LT, Ohap. XI, Caso x. 


According tu the how ax cunrent in Ostia, tho male of nt portlon of jun propor ty ia 


void, 


Q. A family, consiating of threo brothers, hold a patrimonial 
Tanded ostate in joint lonancy, tho oldest. of wham, withont coming 
£6 a pmtition, sold a moicly of the oatato, with tho conront of Jia 
youngost brothor, but without tho consont of the sceond brothor, 
TA this cago, is tho oldest brolhor competent to sell auch proparty'; 
‘and if it be sold, is tho anlo good and valid, according to tho Jaw na 
ourront in Orissa ? 

BR. ‘ho oldest brothar ta incompotont to soll ona-halt of the 
Joint patrimonial roal ostate without coming to a partition, or define 
ing his legal shavo, having only tho sanotion of his youngest hrathar; 
and tho salo in such caso is null and voil—Zilluh Miduapore, 
March 15th, 1818,—Maen, II, I. Vol. II, Chap. XT, Caso xvi. 


A tale by ono pwhnor of an wn tivicedt ontate A Juntifled by necanalty, fa god art 
nding upon tho othor patna, 


QA, B, and O avo throo brothora, proprivtors of an undivided 
Jandod ostato. A dios, loaving a son 1); B dios, leaving a non By 
and © dios, leaving'n sou 1, 1 dios, leaving fom kon On the 
oath of A, the cstalo was registorod in the wnme of Dy aud dus 
ing tho minority of the aous of 1°, it was about to bo sold hy public 
auction on account of arrears of rovenne, ‘With tho view of saving 
tho ostate, D, in concert with [malo a mortgage and condigionnt 
salo of it to o stranger, and tho conditional aulo ultimately bucame 
absoluto, in consequence of tho monoy bunrowed nul being repaid 
tO tho morigagoo within the stipulated puriod. Now tho heira of 
F have suod to recover thoir shaie, alleging that the xale tools 
placo withoué their consont and dming their minority. Ls such sale, 
made during the minority of the hoirs of i valid according to hew ? 
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R. 1 and FE boing tho older brothers of tho family, and ma 
nagore of the affaira, and having disposed of the proporty in a hima 
of diatross and through nocoasity, suck act is valid; aud hora the 
ante is good, Locanso tho ealato was disposad of ta provont ite boing 
sold by public auction, 


tye = 
Authorities, <4 ; 


*Tvon a singlo individual may conclude» donation, mortgage wea 
or aalo, of immovable proporty, diving a senson of distress, for thé * 


snko of tho family, and oapocially for pious purposos.” ‘Tho toxb of 
Pijnyavalkya citod in the Milékshard, Kalpa-taru, and othos 
authorvitios curront in Bohan—Zillah Shahkabud, Aprit Let, 1820. 

Hoira of Goodrea Singh a Cooman Singh aud Busteo Singh. 
Maon, IL, Tu, Vol. 11, Chap. XT, uso xx. 


Olrevmatanoes wider which tao brothora ean aivet the sale af an oatato without tho 
consent of Ut whlaw of Uio fama lnotior, 


Q. A. landed catate waa purchasad jointly by A aud B, Tho 
Tatler died, loaving hia fow: song, namoly 0, D, Bi, and £, Subse» 
quontly to B's death, ono of his sons, I, died loaving a widow.” 
Attorwarda tha amrviving threo utorina brothoi (C, D, aud E,) and 
A aatd tho whole ortata, Ta chig enso, is tha sale of such property, 
withant the sanction of Ms widow, valid aud bitdihg, or nob? And 
Tne tha widow any right over it, ov is sho only entitled tolfpod ond 
raimont frou her hiabands broathors ? ' 

TR. Supposing F to have boon separated from his brothors by 
obtaining « division of the miata, and thon to have diod, in diab 
easy, hin widow is entitled do his osiato, Tf no separation bolweon. 
VY aud hig brothers took place, or it ho, having separated from his 
brothyen, bo ve-tnitel with thom, his widow ean only havo hor 
maintenance fiam hor husband's Inothora until her doath. Lf aftor 
partifion thora waa a voamion with ono only of the brothora, tho 
reeunited parcavor is ono bond to provide his eo-paroena'y wilew 
with maintenance» and nner these ehemnstances, tho widow's con- 
sont ia hy no menus necogaary to the validity of the ante, 

Zillah Mortal, April 87th, Wi. Maen UW. da Yok 1 
Chap. XT, Cau xxiii, 


us 
u 


{ 
te 
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According fo the Eada hus ae erent a Kuh apa pdt ye, th asd dt | 


Ant dict profits aie aa ier lager 


QL Isit Hiwful’ to make nesdt of jeint uabicidead: peeperty 
whether soul or poral, ace diy te Ue daw eta nt aia Paphe ot é 

Eo A gett of Jomt iunlivibst property, whetiear teal 
personal, is nol valid, even tothe stent ot phe donot’) stete sta 
powperty canal bo sald ar given away TC ee 
eertained, whieh eauot he done without a dividen, 


abuthorities. 


“Partition (Vi-bhdgi) is Une adjistinent of divers rights basil: 
ing the whole, by distributing them on particular portions of the 
meareanig’ idksha dé, 

Q. 2 Is tho Pint Maht-lodiniiel, ov profits nisin trem Che 
fovy of saciificial fous, a fit subject of taufia dnd satpposing aitele 
profits to be anjoyed jointly by soveral af the elas af porns de 
nominued (Mah brdhaedns, * js it bow fiat bor any onc af the es pre 
coners lo Caunsler his sla, either by sate cu yale ¢ 

R. 2 The profits of the Birt Muha hear ete not cop Fae 
aft subject of Gansfer, nud ne ane of Che lanes i de goat pati ys 
of the Aird is al hberty to transfer to auother persian tae ett une 
terest therein: even if the profit. tol teen divided the sans 
Pehibition would apply, iaasnateh aoe tos sneidetal tee whaeds 
donstitulo tha Hat, mo only fie be har dewedved: hy thes uflictatiog 
Priests, lo whom they werg offered 5 al the purpose of te th rans, 
~snatnoly, dee spirit wellite ef decent ante din, watt be 
defeated by the ahenation, 


dltthavities, 


“Having assembled clevon Aaddueias lasing nivebel the 
Manes of deceasvl aucesturs, let han plo te tne Baateatia ete 
pytng the foremost seat, the conch, de, belangta to the dias awl” 

cn HOVERS nA is 
Deva Yagnik, unt in the Mir waya Siadh, Uatviieg sprinkled 
them with odoviferons perfumes, let bins peat to the daviitiony 


HDs 
Pileets who altaudat fanorate sin sone dnetsh te Hay pie ctl Mahe Geathssen 


in ohare Maddqultiy Agudutia, Peta, Coatidee, { 
Volebreoke § tran dition Degont Huai Taw ae eee a ee 
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hin futhie’s worring apparel, his omamoenta, his aleoping conch,” &e, 
Priheenit?, eiled in the Mirnaye Shuthas. ~~ 

Nuhdae Dewanny Adaulut, May buh, 1828, 

Nundean aud others, ve Kasheo Pandey and others—Maen, 
I, La Vol, Chap, VIN, Cnse xvii. 


4s, * iy 
a ‘ 
Rosponsa prudentun. ey at 
Mannras 8, D. A, we 
3 


; A. THndé, boing tn possession of Jnndod and other proporty, 
diod, leaving two sous, tho youngor a minor of thirleou yours ouly, 
at tho death of his father, ‘ho elder of Une two, baking possession 
of tho paturnal property, proceodadt to borrow suecessive stuns of 
Monoy, mnonuting, on a sollomont of neeaunts with the lender, to 
aqui for which hoe pave his note, mortaging, for the paymont of 
it, tho family proparty. ‘Pho anonnt oxcveds his share of that pro 
porty. ‘The younger brother was nob privy ab the tinte to tho con 
ducting of the debt; nor has he ever recognined its validity, so far 
as lin ttevest ik concacuad, Neither dood ib appear that it wae 5 
ineurred on eccotut of tho family. Under theso cironmatancos, ig it 
bhngeable, beyond the share of the older brother, on the paternal 
juapetly ? 


_ SeAR 


clngiwer, 


Cho Suadtied, Voueataga, cortifled Chat, under (ho eiveunistances 
shatrl, Cheeaet af the oldlas brother could nol prejudion the rights of 
the vonnger, y 

dteaurks, 


Cistaet of a lottor (1818) fom May Colebrouke, to dha thon 
Chie Trstice af Midi, pani niit botae the Cont, inpenehing 
fhe tannction above alluded tag and upon whieh tho preceding 
Jeferee was aide te the Pandita of the Sudder Dewamny Adawhut.) 


Oho qe sulajeet af the question whieh yeu lind lately befor yeu, 
Leutineds agrees with yor, Chit anim tiggce, uate, or gift, hy oun at 
mov ith pork onsneia, wither che consent af the ued, bs iswnlid thor 
alli shaves, he Baagad how, itis ele, that it ia geod for his gin 
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sharo; and for that only, Tn other provinces, it ig ns clear, that 
the act is invalid, as it concerns othois’ shaves; and tho only doubt, 
which the subtlety of Iindt reasoning might raiso, would be, 
whether it be maintainable even for his own shato, of undivided 
property. On the two first points, thon, ns stated by you, the law 
is undoubtedly as you have viewed it. On the third point, I talo 
the law to bo, that the consent of the shatos, express or implied, 
‘gis indispensable to a valid alicnation of joint proporty, beyond tho 
Seghare of the actual alienor ; and that an unauthorizod alienation by 
one of the shavers is invalid, beyond tho alionor’s share, ag against 
the alience. But consent is implied, and may be presumed in many 
cases, and, under a varioty of circumstances, especially whore the 
management of tha joint property, entrusted to thepart-ownor, who 
‘disposgg of it, implies a power’ of disposal; or, where he was tho 
only ostensible, or avowed owner; and, generally, when the acts, or 
even the silence of the other shaers, have given him a credit, and 
the alieneo had not notice, I cannot refer you to authority beyond 
the passages to which you have already adverted, for this position, 
T rather consider it to be a point of eyidenco, what shall suffice to 
raise the presumption of consent, or acquicscenco, than a matter 
on which the Hind& law has pronounced specifically; and I do not 
recollect any passages move express, than those to which you have 
referred, shewing that tho alienation is invalid, as against the alioneo, 
Tho case of Pran-nath, v Cali-shynkor,* to which you rofor, was, 
I conceive, determined on the grqund of implied consent; the land 
being answerable for the rovonuc, for which tho managing owner 
had engaged, on the pat of himself and sharors; besides other 
peculiar circumstances in the caso,—Stia, H. L, Vol, TL. (Second Ed.) 
pp, 348846, 





ZILLA or Curinanepur.—ZJune 18, 1803, 


Upon an application to tho Court on the part of Vizayaraga- 
vienjar, son of Vurdienjar, for a division of family property belong- 
ing in co-parcenary to himself and unclos, it appears that the 


— 





* Roports in Suddor D, Adawlut, Bongal, proviously to 1808, pp, 40—61, 
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complainant, having taken upon himself to dispose of a village 
belonging to the peoperty in question, has appropriated tho proceeds 
partly in the discharge of his fathe’s debts, the remainder to other é 
purposes foreign to the co-heirs, 


Answer, 


Upon this statement, Vizayaragavienjar had no right to disposesteg., 
of any part of the joiut property, to answer either the debt of hist, 
father, or any purpose of his own, without the consent of his co- - 
parceners, no partition having been previously made, 

(Signed) Kistnama Chariar, Pundit. 


Remarks. 


See Myt, on Inh. Ch, I, Sect. i, § 80, 82. None can dispose of 
joint property (especially immovables) without consent of the sharers. 
But here the sale appears to have been without authority, general 
or speeial, In setting it aside on this'ground, equity would require 
redress to be afforded to the purchaser, by enforcing a partition of 
the whole, or a sufficient portion of it, so as to make amends to the 
purchaser out of the vendor's share. It is presumed that the debt, 
stated to have ‘been discharged, was one for which the co-heirs were , 
no way answerablo; else the case would come within the exception 
in the Mit&kshar&, Ch, T, Soct, i, § 28. G i 

“Tlad no right,” &e. Certainly not. And the sale is valid, only 
so far as the seller's share in the property extended. Both the 
soller and purchaser are punishable criminally in this case; for the 
sale is fraudulont in one; and, subject to tho contrary being shewn, 
the law will imply that it is collusive in the other. See the title of 
Aswamt-vikvaya, sale without ownership, in any of the books. E. 

Stra, H, L, Vol. IL, (Second Ed.) p. 849. 


—— 


Entyact.of a Letter from Henry Colebrooke, Esq., to Sir Thomas 
Strange, dated Caleutia, Deo, 18, 1812, 


In respect to a Hind@’s will, I have according to my promiso, 
examined tho Snuwviti Chandricd, with the viow of furnishing any 


“ 


wie 
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further information tt might contain on the doclines of Tindt Taw, 
which can be brought to bear on the caso in question, 

T find much difficulty, adverting to the positions maintained jn 
that work, to admit any power in a joint owner to give away hise 
proper share, yot unsepriated, of the comuion property, whether 
by will, or by gift in his life-time, without tho consent of his un- 
divided brethren, ‘Ihe author of the Smriti Chundried, speaking 
of common property, of which a gift is forbidden by tho law, ob- 
serves, that this regards common ways, and other things common to 
many; but proporty belonging to an undivided family (he saya) 
may, in certain circumstances, be givon away, since tho consent of 
all parties concerned may bo casily had in this instance, though 
not so, in the case of a public way, common to great numbers. It 
is afterwards observod, that an owner may give away his own dequi- 
sitions, without the consont of his undivided brethren, but not so 
joint hereditary property, The author, however, goes still further 
in regard to émmovables; restricting a sole owner from solling, 
pledging, or giving away, without consent of kindred, dmmovable 
property acquired by himsel/, unless it excoed the necessary sub- 
sistence of the family, or unless the wants of the family, or other 
distress, roquire it to bo parted with, . 

This last restriclion naturally suggests tho doubt, whother the 
prohibition in this, or in tho formor case, is to bo taken as invalidat. 
ing tho act of an owner, who shall persist in disposing of his proporty 
against tho injunctions of tho law. But no hint of such a distinction 
(which is to be found in the writings of tho Bengal school, botwoon 
gifls valid, though forbidden, and gifts eithor void or voidable) is 
contained in the Smriti Chandried, The author, on the contrary 
maintains, that forbidden donations shall bo sot aside by tho sover- 
eign authority; and it seems moro consonaut to his doctiing to say, 
that the owner's disposal of his share of undivided hereditary pro- 
perty, without assout of partners, is voiduble, 

Tintonded to have completed a similar examination of tho 
Médhavya, with reference to tho same point; bat the book is nob - 
just vow at hand. ; 

Stra, I. L, Vol. IL, (Second El, ) p. 489. ‘ 
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Eatract of w letter from Henry Colebrooke, Bag, to Sir Thomas 
Strange, dated Calcutta, Dec. 26, 1812. 


I have examined the A/dadhavya since I wrote to you; and find 
“nearly the same opinions ag in the Smrtti-chandricd, more conciscly 
expressed ; but with a restriction of some importance. Médhavy’ 
observes, in regard to movables, that property, which a man him- 
self acquired, may be aliened by him, withthout the assont of hist 
brethren, with whom he has no partition of wealth; but not so in 
yegard to immovables; adding thew the remark, that property in- 
herited from ancestors may be given away by the chief brother, 
with the assent of the rest, He appears to consider all the pas- 
sages cited by him in this place, as relating to immovable property ; 
and it may, therefore, be questioned, whether ho contemplated any 
restraint on a joint proprietor from giving away movables, not ox- 
ceeding his own share of undivided wealth. 

The subject is certainly one of considerable difficulty; and I 
have all along felt much at a loss to’give a decided opinion on the 
question of a Hindt’s will, under the luw, as it prevails in your part 
of India,*¥—Btra, H, L, Vol, If, (Second Ed.,) p. 441, 


Part of Mr, Colebrooke’s opinion contained in Strange’s Hindg 
Law Vol, IT, (Second Ed.) p. 488, 

It may be objected to Vijnydneshwara and Smriti-chandriké, 
that tho texts, which prohibit gifts of any portion of joint property, 
or of the whole of a man’s sole property, thereby distressing his 
family, equatly forbid sale and mortgage of it: so that these also 
would be void, although « valuable consideration have been paid or 
received. Injury and injustice may, however, be prevented, by holt- 
ing him and his property answerable for the repayment of the money 
or valuable consideration received by him: and equity perhaps would 
award partition, for the purpose of enforcing payment from his share, 
thus rendered a separate one, But, in the caso of gratuitous aliena- 
tion, there aro not the same difficulties ; and I apprehend, that, under 
the Hindtt Law, as received among those with whom the Mitéksharé 
and Smriti-chandriké ave the chicf authortities, it must bo held 
that tho disposal by will (considered as gift) of an undivided share 





-_ * Soo tho Chapter on Wille, 
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of joint property, is not valid; nor of any part of it, unless for pious 
purposes, or other uses incumbent. on the testator to provide for, 
and falling within the exception which the law makes to the genoral 
prohibition.* 


—_—_—_ Se 


Bompay.—January 28, 1811. 


Two brothers, possessing a house jointly, the elder executes a - 
contract for the sale of it, in the name of himself, and his absent 
brother; and deposits it with 9 third porson, on condition that it is 
to be délivered'to the purchaser, on its being signed by the -youtiger- 
brother, and the purchase-money received, The younger brother 
objecting to sign, tho purchaser still insists upon the benefit of the 
contract, as enteréd into by the elder, and BUR, i. aconnlinEly: Is he 
entitled to it? 

Answer, 

It depends upon tho age of the younger brother at the time, 
Tf he was of age, the claim is available only as against the share 
of the elder, who took upon himself to enter into the contract with- 
out the privity of his brother. But if the younger were at the time 
a minor, the property being undivided, the purchaser may enforce hig 
claim to the full oxtent, = ee 

(Singed) Vistnu Pandoorung, Sastree 


Remar 


Bhs stl seoms to bo grounded on tho Mitdkstiare on Inh 
Ohap. I; Seo, i, § 29; but should bo restricted, as it there is, to a 
casa of indispensible necessity for the common interest,’ Tho pur 
chaser must take care, that the purpose of the sale be such as will 
maintain its validity under the provisions of ‘the See mL 
¥ol, II, (Second Bd.) p, 348, 


~® Joo the Chaptor-on Wills, 
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OF SONS, GRANDSONS AND GREAT. GRANDSONS, 
(IN THE MALE Line ) 


aucutta, 8. D. A—The Tih of September, 1802, 


_. Present! 
HL. Colebrooke, and J. H, Harington, Bsqs., Judges. | 


Duisert Sing, Appellant, : 
VErSUS r 
Suro-muNooK Sina, Heapondeit 


‘The propyl {ctor of a talook in Benares died, leaving three sons. “Tho fish) 
_ Ang,a.gon, tho plaintiff ; afterwards the second ‘zon died. “Plaine 
sited defendant, the third aout for apaitition ‘and hia share sand El 
asides the parties, two widows of the second gon, Adjudgedy: “thal 
! Geférident take alt and half by inheritance ; and that tho widow 
ances * 

Bub it aftorwards appears that the parties hd withheld from the knowlédge 
4 " Gudder Dowariny Adawhut a deoros of the Provinofat Court (passed during’ the a} 
, tothe Sudder Dewanny Adnwlut) aljudging to tho’ widows a third -of tle 
» under & dood éxeoutod by their husband, Ordered, Hheyolorsy that on 

ench half of tho remaining two-thirds; 

he roeponident fined 100 rupoos by tho 8 

“to the Court with respeot to the said deorse of the Provinelal, “Cot 
obtain an ofder for the enforcement of the Aeoree of the:Suc 
which the Provinctal Court: had delayed until furthor. instrtiati 


Tn September 1797, or Bhadon of the Fuashee yoat 
Munook Singh sued Duljest Sing in. the’ City: Court of Benares, fo 
moiety of the zemindaree right of the talook Jughnes, in pergun- 
an Keawar, of which talook the annual juinmah was atated 
80 rupees, ; 
‘he plaintiff demanded a, paitition of the talook, and dlaiméd 
aby. n. the ground that ho was cntitled by inheritance to an 





th the defendant, ‘of: the ‘talook forniorly "belong 

». The defendant pleaded, first, that neither the plaint 

father had ever possessed any share of. tlie’ talook, and” tha’ 
AtiF-coukd not now be admitted to claim a shave 3 second 
Jab the plaintiff had resigned any claim ho ‘might’ eventually havé 
The defendant accordingly produced an jnstroment terme 
‘az-némah, or deed of renunciation, under date the 4th of Koa 
7, not signed by the plaintiff, but alleged to be in his hand-iwrits 
ting forth, that he was confined by the Rajah of Benares, fox a 
of revenue due on‘account of Pergunnah Koond, and “Was 

i the: defendant's paying the money for him, to the Rajah 
ation:of which the plaintiff relinquished -all claim toa 


he as an undivided prope 4 
which appears to have been the fact); that, the zemindareo having 
longed to the grandfather y and one of the plaintiff’s uneles, beside 

his father, being dead ;. the zemindaree must now belong half to the 


plaintiff and half to the defendant, According to this opinion, the 
lity: Judge gave a decree for the plaintiff, for the moiety. elnime 
appeal to the Provincial Court, it was affirmed 3 the judg. 
ing, that nothing in it should bo considered to bar 
idows might possess, cies 
ppeal was brought to the Sudder Dowanny Adawhns 
Golebyooke and J, H, Harington): by the. defendant, 
rst, that the’ deed of renuheiation was valid : second, 
j ight of the widows having beon decide 
the other Courts, the plaintiff, at any rata, could not obtain go 
To this the respondent objected, that th 
ould by law only receive maintenance, The Sudder Dewann 
astting aside the frst plea, put the case thus to thél 
its, as to the: question of inheritanve, Baloo Ram-rooj, 2¢ 
far of the talook, died leaving three sons, Bhoop-naraen, Pro 
paraen, and Duljeet.. After his death, Bhoop-naracn manage “ 
tal ok on the part of the three sons ; and died leaving’ son;'8 
manool:, After this Prem-naraen managed: tho talook ; and 
; se iis : 





Ree: 


vy 


Omar. 1] SUCCESSION .OF SONS, &e. 107 


* without issue, leaving two widows, Buklit-konwur and Binut-konwur, 


After this Duljeet managed the talook. Sheo-mumook suos for par- 
tition, and for a’share of his hereditary estate. By the Hindé law, 


ag established in the province of Benares, what-share, falls to Sheo-_ 


munook ; and: are the widows of Prem-naraen entitled to any share 
or not? The pundits declared in answer, that the ‘widows were 


entitled to no share, but had a right to maintenance. fromthe tes: 


tate; that, the. estate being divided, Sheo-munook and Duljest 
would each take half.’ The Sudder Dewanny Adawlut affirmed the 
decrees of the lower-Courts; and issued the usual directions. for 
carrying the judgment into effect. “But on the 25th of Febra- 
arty 1808,:a petition was presented to the Court on the part of Sheo- 
munook:Sing, setting forth, that, while the cause between him. and 
Duljeet was’ pending: in appeal. before them, Duljeet (the original 
defendant in that cause) having learnt that the widows of Prem- 
naraen would only be entitled to maintenance, had, wilh a view 
to defraud the petitioner, induced them to bring’ an action. against 
himself, in the Benares City Court, for. a third of the talook sin 


which action judgment had gone in favour of .the plaintiff, on: the. 


defendant's admission of their title ; which judgment the Provinoial 
Court had affirmed in appeal: that the Provincial Court’ therefore 
did not execute the decree passed by the Sudder Dewainy Adawlut 
in the potitioner’s favour, adjudging to him a moiety of the talook; 
which decree the petitioner prayed inight be enforced. 

The Sudder Dowanny Adawlut saying no information of the 


auit mentioned by the petitionor, called on the Provincial Court to’ 


transmit the decrees, if any such had been passed. And it appeared 
from: the return made, that on the third of May 1799, the widows 
of Prem-naraen had sued Duljeet and Sheo-munook in the: Benares 
City Court, for a third share of the talook, undera:deed of gift to 
them from. their husband, and two. written acknowledgments by 
Dulject and Sheo-munook: that in September following, they-ob- 
tained a judgment for. the share claimed; which judgment the 
Provincial Court affirmed in appeal, in May 1800, reciting-in their 
decree, that the documents of the plaintiff were proved, and that 
Sheo-munook, in tho pleadings in appeal, admitted them, » And the 
facts. ropresented to the Sudder Dewanny Adawlut. by. Sheo-munook 
in his petition, turned out to lave. been wilfully missiated, ‘The 
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pleader of Shoo-munook, who prosentod tho petition on his part 
to thefCourt, stated, in answer to questions put to him, that it was 
transmitted to him by an agont on the part of his cliont; that he 
could not answer for its contents; and that, while the appeal was 
ponding before this Court, he was not informed of the suit relative 
‘to the third share, 

Tho Sudder Dewanny Adawlut directed that Sheo-munook, for 
the false statement, made with a view to mislead tho Court, should 
pay a fine to Government of 100 rupees. 

And ib appearing to the Court that the deoreos in tho suit 
brought by the widows against the presont parties, of which suit, 
during the appeal, they concealed all knowledge from this Court, 
cotild nét be affected by the decision passed in this Court; it was 
directed, that the Provincial Court, maintaining their own decree 
in favour of the widows for a third share, should, under the docreo 
of this Court of Septembor 1802, reserve to the appellant and ro- 
spondent two-thirds only of the talook, giving the yespondent pos- 
session of half of that portion *—Sel. 8. D. A. Rep. Vol, J, p, 59, 
(New Ed. p. 79.) 


Bompay, 8. D. A.—Z'he 27th of May, 1824. 


Present : 
Romer, Sutherland and Ironside, Judges, 


Mussuamat Munora and others, 
VETSUS 
Briy-RHOOKUN and anothor, 


In this case,— 
+ ‘Two sons of a Hindt, deceased, by his second wife (who sur- 
vived him), were held to be entitled to shave oqually with the song 
of a former wife in theiy father’s property, The widow to bo main- 
tained by all the sons.—Bom, Sel. Rep. p. 1. Vide Moreley’s Digest, 
Vol, I, p. 806. 





* By tho rules of juberitanco the widows of the accond brother woro entitled to 0 
maintenance only, nota share of the estate, ({ Mitdkahad on Inheritance, Oh, i, Seo- 
tion 1, § 89.) But under a deed of gift from their husband, and written ackyowledg- 
monta fiom both the co-heiig thoy acquired a right thus specially conforred on them— 
Note by Sir Williom Macnaghten, ‘ 
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Bomnay, 8. D, A—The 8rd of July, 1818. 


Present: 
Elphinstone, Keate and Sutherland, Judges, 


Laroo versus MANIK-cHUND SHAMJEE. 


The substance of the decision of' this case is as follows w—y oo + 

Where a Hindé claimed to obtain from his step-mother, 9 half 
of his late father’s estate, leaving the other half to her son, his 
younger brother, it was held that the sons were each entitled to one 
moiety, after deduction of one twentieth shave of the whole for 
their sister’s dower, and a suitable sum for the brother’s marriage.— 
Borradaile’s Reports, Vol. I, page 418. Vide Morley’s Digest, Vol, I, 
page 305. 


Privy Councm. 
The 27th,’ 2th, 80th of Nov., and 8th of Deo, 1857. 


Present: 
The Right Hon. The Lord Justice Knight Bruce, the Right Hon, 


T,’ Pemberton Leigh, the Right Hon. Sir Edward Ryan, 
and the Right Hon, The Lord Justice Turner. 


Cuvorurya Run-muRDUN Syn, Appellant, and 
Samp Purniap Syvy, Respondent. 


' 

An. ilogitimate son of a Khatri, ono of tho three regenorate castes, by n Soot womay, 
cannot, by the Hind. law of inheritance, succeed to the inherltmioe of his putative 
father ; but ho is ontitled to maintenance out of his deceased father's catate. 

So held in the cage of a disputed succession to tho Rajdom and Zemindary of Ram- 
nugur, in the Presidency of Bengal, of tho; Rajah last seized, the putative fathor, 
boing a Rejpoot of the. Khatt' olass, 

Seous, In tho caso of the Soodra olass, iegitimate children boing qualifled to inhorit, 

Inquiry into tho History of the Khattri class, Such olass held not to have Jost cgste 
and sunk into the Shoodra lags, 

Tho Rajpooty of Central India, and in tho district whoic tha Rajdom of Ramnugur is 
situate, hold to bo of tho Khattré olass, and that tho right of succession to the Raf 
and Zemindary was to Yo detormined by tho Jawa and oustoms of that olaas, 
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The Right Honorable Sir Edward Ryan :— 

In June, 1832, Rajah Tej Purtab Syn died, in undisputed pos- 
session of the Raj and Zemindary of Ramnuguy, in tho Zillah of 
Sarun, the right to which Raj and Zemindary is tho subject-matter of 
the appeal. He left surviving him threo widows, and an only brother 
of the half-blood, Rajah Umur Purtab Syn. A dispute arose be- 
tween ‘l'elotma Debeo, his oldest surviving widow, and his brother, 
as to who should succeed to the Rajdom and Estates ; but this was 
ultimately compromised, and ‘Telotma Dobce relinquished her claim 
jin consideration of a certain revenue secured to her for her life, 
Rajah Umur Pmtab Syn continued in possession of tho Raj and 
estates until his death, which took place in November, 1834, Upon 
his death, Lutchmee Debee, his widow, obtained possession of the 
property, and a Virusut-namak was filed in her name on the bth 
of December following, stating that she was in possession, and claim- 
ing for her the Raj and Zemindary, aa sole heir to the decensed, 
After the usual proclamations, tho Government Collector entered 
her name in the books of Record as the heir and sole propiietor of 
the Raj and Zemindary. Subsequently, claims were set up to the 
property by Telotma Debee; by Oodey Purtab Syn; and by the 
Appellant; and also by the Respondent. 

‘Iwo suits were commenced; only in August, 1836, by Oodey 
Purtab Syn, against the widows of Rajah oj Purtab Syn, and 
Lutchmice Debeo, the widow of Rajah Umur Pintab Syn, in whieh 


- he claimed as heir from a common ancestor of tho deceased Rajah 


and himself—one Mookund Syn. Tho Plaint in this suit is not set 
out in the transcript, and is not clear whether the Appellant was 
ouiginally a party, or became so by a supplemontary petition; but in 
the plaint he is stated to be the son of a slavo-gitl. 

The other suit was commenced on the 5th of May, 1836, by the 
Respondent on behalf of his son, Futteh Bahadoor Syn, an infant, 
against the widows of Rajah ''oj Purtab Syn, Lutchmeo Debeo, 
and Oodey Purtab Syn; and by an ordor of the Court, dated the 
26th of Mach, 1838, the appellant was also made a dofendant. 
This suit was founded on an Jjazut-puliur alleged to have been 
executed by Rajah Umur Purtab Syn, empoweiing Lutchmee Debeo 
and his brothe:’s widows, to bestow tho guddee of the Rajdom on 
the Respondent's son, 
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‘These syits came on for heaving together before tho Puincipsl: 
Suddex Ameen at Sarun, on the 7th of May, 1889, and woro dia- 
missed with costs, The grounds in which the first guit was diaraissed, 
arg stated in these words, “that although Chuoturya Rao Murduy, 
Syn was the son of Umuy Purtab Syn, yet whethor he, not being 
born of @ woman of equal caste, was entitled to the Rajdom dwing 
the life of Ranea Umur Raj-lutchmee Debeo, was a question, tha, 
investigation of which did not become necessary in this gag; bar 
gause there existed no dispute or disagreement between; Rane, 
Umur Raj-lutohmee Debee and Run Mmdun Syn: but, whether. 
Run Muydun Syn was entitled to the Rajdom, or not, while Umyy, 
Raj-lutghmee Debee lived; plaintiff had no right to the Rajdom 
whatever on the score of relationship, the Zemindary being a se~ 
parate one altogether.” In the suit of the respondent it was hold 
that, as the claim rested solely on the Zjugut-puétw which was 
found not to be a genuine instrument, it wag not necessary to go, 
into the matter of relationship. 

From these decisions, Oodey Purtab Syn and the prosont 
Respondent, on behalf of his infant son, appealed to the Sydder 
Dewanny Adawlut, on the 12th of July 1840, After the Appeal, and. 
before any further proceedings, Range Umur Raj-lutehmee Debee 
died; upon whigh the present appellant and the Respondent, ag 
father and guardian of Futteh Babploor, prosented to the Bidder 
Court separate petitiqns, in which they get foith their respective 
claims to be considered as heirs to the decegsed Ranoe. Mr, “Reid, 
the Judge, before whom these petitions came, directed the Prinaipal 
Sudder Ameen of the Zillah of Sqryn to receive proof of thew 
claims as heirs to the deceased. In the meantime, the estate was 
attached by the Collector unsler order of the Judge and placed ynder 
a Manager, and a proclamation issued for the attendance of heits, 
Oodey Purtab Syn, the respondenf, in his character of father and 
gumdian; the spiviving widow of Rajah Tej Purtab Syn; and tho 
Appollant, attended to prove their respective claims. On the 7th of 
November, 1840, the papers relating to proof of succassion wero 
brought before Mr. Reid, and in an oider made by him of that dato, 
he states that as from tho decision of the 7th of May, 1889, it 
appears that Run Muyrdun Syn is tho son of Rajah Umur Purtab 
Syn, but by a weman of unequal rank, it has, therefore, become 
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imperative on ‘him, Lefore going into the merits of the case, to re. 
quite a Bywasta (law opinion) from the Pundit of the Court, of 
the point, whether among [lindds a son by a woman of unequal 
rank, while lineal relations are forthcoming, will be entitled to ins 
herit the estate of his deceased father, and tho Pundit is accordingly 
atdered to give lis opinion on the point. In January, 1841, the 
Bywusta of the Pundit ts filod: it states, “ that among Hindts of 
the Rajpoot caste, a son who ts vot born from a wontan of equal 
rank and caste can bo reckoted as son, and will be entitled to the 
estate of his deceased father, a near rolative of lineal descent living 
notwithstanding, becauso a Rajpoot is of the Soodra caste, and 
gon born to au individual of a Soodra caste, evon from the womb of 
A slave, &u,, 1s reckoned his son by the Shaster lows, snd 1s entitled 
to succead to his father’s estate, 4 near relation of lineal descent 
living notwithstanding »” and ho also states that “if there be no 
legitimate offspring, that is to say, no issuo from & ntarried woman, 
in such a case, the illegitimate son of an unmarried Sood woman 
will Le ontitled to the whole of his father’s estate.” ‘ 

This Bywasts was brought before Mv. Reid on the 5th of Feb. 
tuary following, and he then procceded with the further hearing of 
the cduso, aud he was of opinion that, although this Bywaste of tho 
Pundit was in favour of Rin Madan Syn, yet that considering the 
claims of the parties, it wad inexpediont to dispose of tho caso with» 
gus going into its full mevils, and ho ordered that both cases should 
be tric together, and that all tho objecting partios and claimants 
should bo at liberty to come forward, and that the name of tho party 
whose claim should be found good, should bo entored in lieu of the 
name of the deceased widow. 

On tho 23rd of May, £842, tho proceadings taken before 
Mr, Reid, and all the other papors in theso suits, were, by an order 
of the Court, brought before a Iall Benoh, and the Judges, consist. 
ing of Mr, Leo Warner and Mr, James Shaw, recordad their opinion 
in theso terms: “ We perfoctly ngteo in tho opinion pronounced by 
the Principal Sudder Ameen in vegard to tho validity of the Tfueute 
pultur, But as inquiry into tho agnatio descent of tho Appellants 
in the both cases, aud tho objections made by Chuoturya Run 
Mardun Syn, and his marriage in a Rajpoot family, has been neg 
loctod by the Principal Sudder Ameen, wo return tho decisions of 
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the Principal Sudder Ameen, dated 7th of May, 1889, a3 incom- 
plete; and, under Ol, 2, Sec, 2, of Reg. 1X of 1881, horeby order 
that the papers of this case and of case No, 60, of 1840, with a 
copy of this proceeding, be sent back to the Principal Sudder 
Ameen of Saiun, accompanied with a precept with this order: that 
he restore both the cases to their former number; and, as ‘regards 
this case, he should inquire whethor the marriage of Chuotanta 
Run Murdun Syn, who declares himself to be the son of Umi 
Purtab Syn, and whose mariage, by the papers appears to have 
takeu placo in the village of Bel Ghat, in Zillah Ghoruckhpoor, and 
jin the family of a [linda Sahee of the Rajpoot caste, had actually 
taken place ina Rajpoot family, aud whether he cats and drinks 
with them or not; and whether the marriage of Rajah Umur Par- 
tab Syn with Imtchmeo Dya Debee, the mother of Chuoturya Run 
Murdun Syn, was solemnized according to tho custom and practice 
of the family or not; and after requiring and obtaining from Sahib 
Purholad Syn, father aud guardian of Futteh Bahadoov Syn, the 
Plaintiff in case No, 50 of 1840, « petition in regard to his agnatic 
desceut, and a genealogical tablo and documentary proofs and wit: 
nesses from both parties, to try and decide the two cases ag may bo 
most consistent with justice and equity, as regards the heirship of 
Run Murdyn Syn to the estate of his father, Rajah Umur Purtab 
Syn, and tho relationship of the patties according ta tha genenlogi 
cal tables given in by both.” 

Tn November, 1842, tha Respondent filed o supplementary 
pelition, sotting forth his genealogy, and claiming in his own tight 
as the next malo heir of Rajah Umur Purtab Syn, 

In February, 1845, the Principal Sudder Ameen gave judgment 
on the retrial of these causes, and licld the Respondent to be the 
nearest next of kin to the deceased Rajah Umur Purtab Syn; that 
Oodey Purtab Syn being only remotely related, had not established 
his claim; that the marriage of Rajah Umur Purtab Syn with 
Tutchinee Dya Dobeo was not proved; that the Appellant, ag 
the illegitimate son of Rajah Umur Partab Syn, was entitled ta 
roaintenance, 

Against this decision, Chuoturya Run Merdan Syn, in April 
1845, appealed ; and on the 9th of April, 1846, Lhe Sudder Dewanny 
Court dismissed the appeal, affirming the decree of the Zillah Court 





ls 


204 PRECEDENTS OF [ Boox n, 


in all respects, except aa'to the allowance of maintenance ty Chuo- 
+ turya Run Murdgn Syn; which part of tho deoree was roversod, 

From the decrea of the Sudder Dewanny Court the prosent 
appeal comes before their Lordships, and tho Appellant objects to 
the decree, 

Fust. Because, he claims to be entitled to the Raj and Zomin- 
dary, as the legitimate gon of the late Rajah Umar Purtab Syn. 

Secondly. Because, if the alleged marriage and logilimacy be 
not edtablished, ho claims to be ontitled to the inheritance ng the 
illegitimate son of the Rajah. 

Thidly, That if not entitled to the inheritance, he is, ad the 
‘illegitimate son, entitled ‘to maintenande out of the estate, which 
the Moms has disallowed. 

* Tn 1888, the Appellant endeavoured to establish by evidence, 
on the first question, that the late Rajah Umur Paurtab Syn was 
married, according 'to the custom of the family, to Lutchmee 'Dya 
Debee, and the Respondent endeavoured, by evidence, to show that 
the Appellant was the illegitimate son of a slave-girl, Upon tlie 
retrial of these cases before the Principal Sudder Ameen in 1845, 
no fiesh witnesses were called by the appellant to establish the mar- 
riage, although special directions were given as to the issues on this 
point; but many witnesses were called by the Respondent to'show 
that no such mariage took placo. Their Lordships, therefore, are 
x. opinion, that no satisfactory grounds havo been allegod for dis 
Pintbing the fmding of the Court below on this mattor of fadt, con- 
firmed by the judgment of the Sudder Dewanny Court, and aro of 
opinion, that the Appollant has failed to ostablish tho alleged 
maiviage of his father with Lutchmee Dya Debes, and that consa- 
quently his claim as the legitimate son of the late Rajah cannot We 
sustained, 

Then arises the second question, whether the Appellant is en- 
titled to the inheritance as the illegitimate son of the late Rajah? 

There is no dispute as to the paternity of the Appellant, and 
ithe principal matter for inquiry is ‘the ‘Hind@ law of inheritance, 
with regard to the right of succession of illegitimate ohildron. 

This Jaw, it appears, varies according to the different classes of 
the THindés, and it is necessary, therefore, in the first instance, ‘to 
consider what those classes are, and-where they are to ba found, It 
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is undoubted that there aware -originally four classes: First, the 
Brakmina; second, the Khattris; third, the Vatsyas ; fourth, ithe 
Soodvas: the fist three were ‘the regenerate or twice born classes, 
the latter theservile ‘class, ‘It was contended ion the part of the 
Appellant, that the Khattrd and Vaisya classes have canted to exist, 
‘and were sunk into the Soodra class, and :that ‘there are now two 
‘dlasses'only, namely, the Brahmin and the Soodva, Thernppellang, 
in order to show that sthe proper genuine “Khettr” mvesexbinat, 
cites as authorities in support of this position, “ithe Ayeen Aibbery, 
or, the Institutes of the Emperor Akbav,” Vol. II, ipage 377, in which 
thera da this passage: “At present there are searcely any ‘nue 
Whativds to be found, excepting a few who domot follow ithe pro- 
fession of arms,”— Those among them, who are soldiors, are :called 
Rejpoots.” Tod's “ Annalsiand Antiquities of Rajasthan,” Vol. I, 
p. 68, where it is said, “OF the fifth dynasty of eight princes” “ four 
rwere of pure blood, when Kistra, by a Soodra woman, sugceaded.” 
Ward’s ‘Account of the Hindds” Vol. I, p. 66 (Hdit, 1815), Seo. 2, 
avhich treats of the AKshattriya caste, haa ithis passage :-—" Some 
affirm, that-there are now no Kshatryae in the Mali Yuga, that 
only bwo castes exist, Brahmins and Soodnag, nnd that the, second 
and third orders have sunk in the fourth.” 

Steele, “Summary of the ‘Law antl Customs df Hindd dastosy” 
p. 95, says, “The Brahmins assert that Puras-iam destroyed the 
whole of the Kshattriyas ;” and at p. 96; ‘ho Rajpoots, Mahyatta 
chiefs of the Sattara or Bhonsle, and Kolapoor families,-G&e,, and 
othor houses, lay claim to the tithe of Kshatiriya, and wen the 
Venwa, ‘But they are considered Soodras by the Brahmins ;” and 
there is an opinion to the like effect expressed by Mr, Sterling, in a 
‘paper on Orissa proper, in Vol. V, of the “Asiatic Rusearches,” 
p. 195: The proper genuine Khattris ave, I believo, considered to 
"be extinct, and those who represent them are, by the learned, held 
only to be Soodras,” 

Whatever weight may be due to these authorities in support 
of a speculative opinion, entertained, perhaps, by learned ‘Brahmins 
and othes, their Lordships have, nevertheless, no doubt that the 
existenco of the Khdéts's class as one of the regenerate tribes, is 
fally recognized throughout India, and also that Rajpoots in cential 
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India, and in this District, ave considered to bo of that class, No 
doubt, as far as we ave aywate, has ever boon yaisod in the Courts jn 
India as to the existonce of the Khatért class ax one of tho rogener- 
ate tribes, The Courts in all cases assume that the four great claseag 
yemain, ‘Thus Sir W. Macnaghten, in his marginal note to Pershad 
Singh v, Raueo Muhesroe (3. 8. D. Rop. 182), says, “according to 
the Hindé Law, an illegitimate son of a Rajpoot or any of the three 
superior tribes, by a woman of tho Soodra or othor inforior class, 
is entitlod to maintenance only.” In the slatemont of the case, he 
takes ié as an admitted fact that a Rajpoot is one of the three 
superior tribes; although it is truce, as has beon observed, that the 
point ultimately deoided in this case, was only that the paternity 
was not established, Tn the second volume of Maonaghton’s Prins 
ciples of Hind& Law,” p. 119, the marginal note is, ‘Ihe illegiti- 
mate son of a person belonging to one of the regenerate tribes (in 
this caso a Rajpoot) is entitled to maintenance only.” Aoctrate 
information as to the distinotion of classes, especially in this part 
of India, is to be found in the statistioal survey of Dr. Francis 
Buchanan, conducted under the direction of the Government of In- 
dia. The second volume of M, Martin’s “India” contains Dr, Bur 
chanan’s report on the District of Goruckpoor, and at p. 456 ho 
says, ‘ ‘Lhe Rajpoots are hero, everywhere and by all yanks, admitted 
to be Ihattris although thoy claim all manner of descents, except 
from the persons who, according ta the Vedus, sprung fram tho 
aims of Brakma.” Othor passages in tho same report have been 
referred to by Mx, Leith to tho samo offect, Tho Rajpoots aro men- 
tioned in Elphinstone’s “ JListory of India” Vol, J, p, 607, as ther 
military class in the original Hind@ aystom ; go algo in Guaningham’s 
" History of the Sikhs,” p. 202, Thornton, in his" Gazettoer,” Tit, 
“ Rajpootana” says, “ ‘he widely spread sect of Rajpoots aro con- 
sidered offsets of the Kshatiriyas, one of the four groat castes into 
which the Lindfis were oiginally divided.” Sir John Malcolm, in 
his “ Memoir of Central India,” Vol. JI, p. 125, enters fully into the 
slate and condition of the Rajpoot tribes, hoy are treated af 
throughout his history ag belonging to the Suporior olass; he men« 
tions that although their intercourse with females of a lower tribe 
may have, in some instances, produced a mixed race; yat even in 
this olass, whioh he torms the bastard Rajpaot twihes, the lowest of 
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them who aspire to Rajpoat desgent, consider themselves far above 
the Soodras. F 7 

In tho report of Dr. Buchanan, mention is made of tho ox 
istence of this mixed race in the District of Goruckpoor, and that 
there are several persons of the mountain tribe, called Khattriss 
who are & spurious race, but who claim ali the dignities of the 
milltary order, One of the witnesses in this ense, the Rajhh of 
Gopalpoor, a Khattri Kossuch, states that bis family do not inter 
marry with the mountain Rajahs. Tt seems to us, therefore, not 
only that the Hhatiri class must be considered as subsisting, bat 
that acvording to ‘the Hindé Law generally prevailing in this part 
of India, and independently of exceptions arising out of any well- 
established usage or custom to the contrary, as to particular places 
or families, Rajpoots are to bo considered as of the Khatéri class, 

From these premises it seems to us to follow, that (it being 
indisputable that Rajah Umur Parteb Syn was a Rajpoot) the tiue 
question to be decided in this case as to the Hind& Law of inheri+ 
tance is—not whether the illegitimate son of » Soodrd man by a 
Soodra woman can inherit, but—whether the illegitimate son‘ of & 
Khettrt can in any event inherit, whether lris muther be a Soodra, 
or of any other caste, 

The law relating to tho right of successton of illegitintata 
childien, is thus stated in the first volume of Sir, W. Macnaghten’s 
“VWindd Law,” p. 18:—* Among the sons of the Svodre tribo, an 
illegitimate son by a slave-gitl takes with his legitimate brothers a 
half shae; and where there are no sons (including son’s sons and 
‘grandsons), but ouly the son of a daughter, he is considered as a, 
corheir, and takes an equal shave” Tn the second volume of the 
same work, in 2 foot-note, p. 15, he states: “ According to the Hindt 
law, tho illegitimate son of a Soodre man by a female slave, or fy 
female slave of his slave, may inherit, but uot the illegitimate child 
of any of the three superior classes ;” and he adds, “If the woman 
were not bis female slave, the son begotten on her by him would 
lave no right to the inheritance, but only a claim to maintenance.” 
As an authotity in support of the passage in his text, Sir W. 
Macnaghten refers to Colebrooke’s translation of the Mit&kshar4, 

+ on Inheritance, which, as is well known, is the standard authority 
on this: subject iu all the schools of Lindt law, fiom Benares to the 
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Southerm extremity af the Pepingula of India, In, chapter I, Seo. 
tion 12, of that work on The uight of ason by a female slave, in 
the case of & Soodre’s estate,” it is thus:stated: “Tho author next 
delivers a special rule “conasrning the partition of a Saocdra's goods, 
‘Even ason begotten by a Soodra on a female slave, may take a, 
sharé by the father’s choice. But if the father be dead, the brethren 
should make him partaker of the moiety of a share; and one who 
has no brothers, may inherit the whole property, in default of a; 
daughter’s sons. In clause 8, it ig stated, that the rule does not, 
apply to the three suporior regenerate alasses, From the montion 
of (a Soodra in this place it follows that] tha son begotten, by a, ! 
man off a regenerate tribe on a female slave, does not obtain a share, i 
even by:the father’s choice, nor the whole estate after hig demise, 2 
But if le be dosile, he receives a simple: maintenance. 4 

In another treatise on the Hind law of inheritanos, alao tran- i 
slated by Colebrooke, and which is the greab authoviby in Bengal, a 
The “ Déya-bhaga of Jémiia-vithana,” p, 151, the same doctrina is ci 
to be found. Also in the treatise on “ Adoption,” translated by Mn 
Sutherland. The Duttaka Mimdnsé Sec, 2, ol. 26. p. $2, and the 
Dattaka Chandrikdé Seo, V. ol. 80. p, 208, the third Valumo of Cola» 
brooke's Dig. cl. XXIV. p, 148, Strange’s ‘Tlindd Law,’ pp. 69 
182 of Vol I, and p. 68 of Vol, IT. 

A decision on the right, among Soodrag, of illogitimate children 
to. inherit, is reported in Sir Thomas Strango’a Notas of Onsas at» 
Madras, Vencata Ram v. Venoata Lutchmae Ummall (Vol Uh 
i ps 805). In his judgment he says, illegitimate children of Soo 

ainherit, but in the case of illegitimate children begotton by a ro; 
nerate man, the law is different; they are entitled to maintena: 
only. 

+y It seems, therefore, to be established by an unusual conourvenca 

of authority, that according to the law prevalent where this property @ 

is situated, the illegitimate son of one of the three regenerate or 

twice-born races cannot succeed to tha inheritance of his father 

We think, therefore, that the Appellant’s case fails on the second 

point no less than on tho first. & 

The only remaining question is tho reversal by the Suddy 
“‘Dewanny Court of that pant of the judgment of the Zillah Court whioh « 
directed that an annual sum of Rs, 6000 should be set aside ont 
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of the estate, given by the decree to tho Respondent, for tho main- 
tenance of the Appellant. Tho groundg ‘yon which tho Suddor 
Dewanny Court reversed this part of tho judgmont do not appear in, 
these proceedings. Tho right of an illegitimate child of ono of tho 
three regenerate classes to maintenance out of the estate of his 
father, is recognizod by all the authorities on Hindd Law relating 
to this subject ; and as to this, thee was no difference of opinion 
between the Pundit of the Sudder and tho Pundit of the Zillah 
Court, although they differed on the right to the inhovitance. It ta 
not shewn that the allowance is in excess of what the Appellant is 
justly entitled to receive with reforence to the value of tho estate; 
and on this question, the native Judge of the Court of tho District 
in which the Zemindary is situated had the best means of forming 
acorrect opinion. If the Comt had thought tho amount in excess, 
means might have been taken to ascertain what would be a proper 
allowance. In this part, therefore, of the decree of the Sudder 
Dewanny Court, their Lordships aie unable lo concur: they aie of 
opinion that although the Appellant is shown to havo no right to 
tho inhewtance, either as the legitimate or the illegitimate son, he 
is still entitled to maintenance out of the cstate of his deceased 


father, 


Their Lordships, therefore, will humbly recommend to Her 
Majesty to reverse the decision of the Sudder Dewanny Cowt, in 
so fay as it reversed the decision of tho Sudder Amoon, with rospoot 
to the maintenanos, to declare that the Appellant, as tho illegitimate 

S: of the late Rajah Umuwr Purtab Syn, was, and is, entitled to 
“Mnaintonance out of his estate, at the rate fixed by the Suddor 

A'meen, and to remit the case to India for tho purpose of effect be- 
ing givon to that declaration, but in other respects to dismiss this ap- 
poal, although without costs, the appeal having, in part, succeeded, °* : 
Moore’s Indian Appeals, Vol, VII, pages 18 to 53, : 
+ 






ot 


ty 


According to Tlinda law prevalent in Madhas, legitimate child- 
ron of illegitimate parents of the Svodsa@ caste, dan contract a 
* logal and valid marriago. 
om : . Pree : 
i According to Hind law, illegitimate children of the Soodia 


caste can inhorit, and aro entitled to maintenanco, 
Vor, IT, 27 
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“Lhe marriage between persons of different sections of the Soodra 
vaste is valid and legal.—IJnderan Valungypuly Tuver v. Rama- 
swamy Pandiw Talaver and another.—-Privy Council, B. L, R. 
Vol, VII, p. 1. 








Mavras, 1. GC. A*—January 8rd, 1865, 


Murru-samy Jaca-virna Yerrapa Nartar, Appellant, 


VETEUS 





Venkata-supia Yerrra, Respondent, op 


Tho illegitimate son of a Soodra by « concubine, not being a female slave, is entitled to 









” maintenance acouiding to Hindu Law. 


Judgment—Vhis is a special appeal from a decree of the Civil » 
Judge of Tinnevelly awading Rupees 8,400 por annum to the plain- 
tiff below, found to be the son of the late zomindar by a concubing, 

The question really is whether this son, uot being the child of a 
female slave, is entitled to maintonance, 

In his first volume at page 18, the learned author (Macnaghton) 
states the doctrino and quotes in its support the Mitikshars, 
Chap, I, Sec, xii, which declares tho circumstances in which the sou 
of a Soodia by a femalo slavo is to inhoril, The word “ female 
slave” is used throughout tho passago, but tho nol vory delicatgy 
discussion in Colebrooke’s Digest (Vol, II, 221, &.) of tho civeumge” 
tances and employment which, according to somo commentatots, 
distinguish slavery from mere serviludo, seems to show that no pe- 
culiar weight ought to be attached to tho word “slave.” Again, if 
the Sansorit word in the Miléksharé is @T#}, as wo wore informed 
at the bar that it is, a reference to any dictionary will show that the 
word means “a female of tho Soodre tribe, tho wife of a fisherman 
and a concubine.” Even if it were @T# as the masculine noun 
means equally “a fisherman” and “asorvant,” there seoms no | 
yeason for supposing that tho feminine does not mean a female sere 

ttn 


* Present: Freie and Iolloway J, J, 
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vant, although “female slave is the only meaning,given to it by 
‘Wilson in his dictionary. Without a caveful collation of tho original 
it would be difficulé to determine this point, If the restriction is 
really laid down by the authorities, it is probably on account of the 
difficulty of tracing sonship where the woman is not absolutely 
under the reputed father’s power, 

The son imperfectly adopted was held to be in the condition 
of a slave, yet a person so imperfectly affiliated would unquestion- 
ably be entitled to maintenance. Assuming him to be excluded 
from the inheritance, it seems impossible to say that ho would not 
be entitled to maintenance. We find from Aurdun Singh v. Pur- 
halad Singh (VII Moo, I. A, 18)* that the illegitimate son, even of 
a man of the regenerate tribe, is entitled to maintenance, It can- 
not be disputed, as indeed it is in that case as throughout all tho 
authorities admitted, that the illegitimate son of a Soodra stands 
in this particular in a belter condition than one of a twice-born 
man, 

“ he right to maintenance, too, follows upon the exclusion from 
inheritance, and we are unable to see that there would bo any justice 
in upholding the argument used at the bar that he may have been en- 
titled to inherit, but, as he has lost the inheritance, he has no right 
to be maintained, For the purpose of the present case it is suflciont 
to sey that the plaintiff is within the precise words of the rula laid 
down by Macnaghten, Whether reason and logal analogies will not 
show that the rule is too much narrowed is open to question, As 
to the amount of maintenance, nothing has been urged to justify 
ans in disturbing the decision of the Lower Court, or to show that 
in this caso the amount of maintenance is a question of law at all, 
This special appeal is dismissed with costs, Appeal dismissed.—Mad, 
H.C. R, Vol. IE, p, 298, 





* Ante, page 190, 
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Mannas If. 0, A*#—Zhe 15th of February, 1868, 


N. Knismnamma, Special Appellant, 
U6rSUS 
N. Papa and 2 others, Special Respondents, 


The words “the hoira of the preceding Kurnum” in Seotion 7 of Rogulation XXTX of 
1802 mean his next of kin according to the order of aucccasion of sevoral giades of 
legal heing and not heiisin tho order of succession to undivided divisible ancestral 


Pplopeity, id ac | 
A daughtor's gon is one of the nearer sapindas, and in tho lino of hoita boforo a bro- ie: 


thor’s son according to Hind Law. oe 
Semble, an egitimate son of a Soodra by his concubine ix his heir in preforenco to a 4 


4 brother's son. 


This was a special appeal against the decision of P. Srini-vasa ‘| 
Rao, the Principal Sudder Ameen of Vizngapatam, in Regular Ap- ] 
peals Nos, 102 and 117 of 1867, reversing the decree of tho Court : 
of the District Munsiff of Vizagapatam in Original Suit No, 18 
of 1864. 

Judgment :—TLhis is a suit to ostablish the right claimed by 
the plaintiff to an hereditary office of Kurnum, and to recover the 
lands forming the mirast maniem attached thereto, Tho 2nd dofen. 

dant is tho present holder of the office, having been appointed by 
the 8rd dofondant under Regulation XXIX of 1802, But tho Lower 
* Appellate Court has dismissed tho suit without going into the quos- 
tion whether the lands ate appurtenant to tho office, on the ground 
that the 2nd defendant, tho illegitimate son of Ramanna by tho Lap 
defendant, his concubine, was his heir, and entitled to tho office in 
pieforence to the plaintiff, Ramanna boing » Soodra, 

From that decision the Ist plaintiff has appealed, and the ob- 
jection relied upon on his behalf is that the ILind& Law in rogard 
to the mghts of an illegitimate son of a Soodra to inhorit is strictly 
limited to ason by » woman in ono of the conditions of slavery 
defined by the law, his position has beon mot on tho part of the 
respondonts with the argument nob only that the law has » gonoral 
application to all Mlegitimute sons of Soodrus, bub thal assuming 
the law to be s0 limited, and the 2ud defendant not cligiblo, the 











* Proyont; Seotland, C.J and Innes, J, 
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legitimate grandson of Ramanna through his daughter is a nearor hoir 
than his nephew, the appellant, and of right therofore ontillod pro~ 
ferably to the office under the Regulation, and wo aro of opinion 
that this contention is well founded and fatal to the claim in tho 
suit, 

We think that the words “the heirs of tho preceding kurnum” 
in Section 7 of Regulation XXIX of 1802, mean his next of kin 
according to the order of succession of the several grades of legal 
heirs, and not, as has been argued on behalf of the appellant, hoirs 
in tho order of succession to undivided divisible ancestral property. 
Now a daughter’s son is clearly one of the nearer sapindas and in 


the line of heirs before a brother's son, and consequently if the ” 


appellant’s objection is valid, the 2ud defendant is the person whom 
the Section makes it obligatory on the 8rd defendant to appoint, 
except he be incapacitated for the duties of the offico, and that must 
be established by proof before tho Judge of the Zillah, which it is 
not pretended has been done, ‘Tho plaintiff therefore has failed to 
show a right as heir rondering his appointment to tho offico obliga- 
tory on the 8rd defendant, 

It becomes unnecessary to express a decision on the appellant's 
objection to the 2nd defendant’s right to succeed, but wo may ob- 
serve that our present apprehension of the authorities leads us to 
think that the Lower Appellate Court has takon the sound view of 
tho law, 

The decree appealed from must be affirmed, and the appellant 
must pay the costs of the Ist and 2nd respondents.—Mad, II, C, 
Rep, Vol. IV, pp. 284—241, 


Tho illogitimate son of ono of the mixed classes between the 
second and third of tho regenerate classes has no title to inhorit-by 
the ordinary rules of Hindt Law, and tho circumstance that tho 
father was illegitimate doos not alter the law.—Srt Gaja-paty Mart 
Krishna Devi Garu, Appollant v. Sré Gaja-paty Radhika Patia 
Mahé Devi Gdru, Respondent—Mad, Il, ©. Rep, Vol. I, p. 869, 
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at 
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Manras, H. O, A.—The 4th of Junaonry, 1869, 
Present: 


Collett, and Bllis, Judges, 


Dari Panist Nayupv and 3 othors, Special Appellants, ; 
VeTSUS 
Dart Bangaru Nayunv and 8 others, Special Respondents, 


The illegitimate son of a Soodra belng the offapring of an incestuots intercown ge (inter. 
course between a father-in-law and his danghtor-in-law) is not entitled to inhorit or 
shave in the family property according to Hind Law. 

Semble— Lo entitle tho illegitimate sous of « Soodra by a Soodra woman to inherit a 
share in the family property, the intercourse between the paronts must have been 4 
continuous one, and the woman must have, boon an unmarried woman, Thoreforg 
the iNegitimate son of a Soodia hy a Soodia woman living with him in adultory is 
not entitled to a share in, or to inherit, the family property. 


SESE SRO 9 SNC. 


ease 





The plaint was filed by the 4th plaintiff as the mother and 
guardian of tho Ist, 2nd, and 8rd plaintiffs who were minors to re« 
cover a half share in the property situated in the villago of Vangarn, 
The plaint stated that the Ist, 2nd, and 81d plaintiffs mo step. 
brothers of the Ist and Znd defendants, and the 8rd defendant is 
their step-sister, and the 4th dofendant is fathor of the Ist, 2nd, 
and 8rd plaintiffs, and Ist, 2nd, and 8rd defendants, : 

The 1st defendant in hia statoment states that the property in, 
dispute and some other property of much value axe in possession of 
the Srd and 4th defendants, and ho hag no proporly whatever in his 
own possession ; that it is true that a documont was exocuted to the | 
4th defendant for settling the division of the common property, but 
it was not divided according to the gaid doeument ; that thorefore he 
should be compelled to divide and give up his share, and that his 
costs ought to he ordered to be paid by the plaintiffs, A 

Tn tho statement put in on behalf of the 2nd and 3rd defen- 
dants, it was alleged that tho fourth plaintiff was first married to  * 
the Ist, 2nd, and 8rd defondants’ deceased elder brother Ramu 
Naidu, by whom he begot two daughters; and on her husbands 
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death, she lived in the defendants’ house for two years; but having ie 
by sectet illicit intercourse conceived the 1st plaintiff, she wag turned ‘% 
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out by all the defendants; that afterwards she continued to carty 
on her adulterous course publicly; that the 4th defendant kept the 
Ath plaintiff contrary to Hindti law even when the Ist plaintiff was 
8 years old, ‘ 

The 4th defendant supported the case made by the plaintiff 

The plaintiffs and 4th defendant stated at the first hearing of 
the suit that though the 4th plaintiff was the widow of the 4th defeu- 
dant’s eldest aon, yet the 4th defendant mariied her according to 
the custom prevailing in their family. The 2nd and ard defendants 
contended that it was not their usage to marry a daughter-in-law. 

“The sole question for our consideration is that on which the 
Principal Sudder Ameen has decided against the 8rd plaintiff, viz., 
whether the illegitimate son of a Sood being the offsping of an 
incestuous intercourse is entitled to share in the family property. 
All references to the English or Mahomedan law, or to the supposed 
law of nature, are irrelevant, as they cannot assist to a decision of 
this case which must be entirely governed by the indi law. Nor 
can we allow ourselves to be influenced by any consideration of the 
increasing importance of the caste of Soodras in the present day. 
After the decision of this Court reported in Il. Madras High Court 
Reports 293 (ante 210,) wo think it quite unuecessary to review the 
numerous texts cited by the Principal Sudder Ameen (to which wo 
could readily add others) wheiein the woid “ Désé” isused, We are 
governed by that case and are well satisfied to be so, ‘eve is the 
authority of both Hind@ and English wiiters on Lindt Law to show, 
and indead it was conceded in argument before us, that tho illegiti- 
mate son of a Soodra by “an unmanied Soodra woman” is entitled 
to share in the family property, It is also quite necessary for us to 
review the texts cited by the Principal Sudder Ameon with reference 


to mariiages betwoen Hindis who are Sa-gotra, In the first place, . 


the use of the torm Se-gotra shews that Uhose toxts Yefer only to 
the three regenerate castes, and in the next place, there is no ques- 
tion in the present case that there could have been no legal mar- 
riage between tho parties and that their intercourse was simply 
incestuous, 

We should also probably be prepared to agree with the Prin- 
cipal Sudder Amecn that to entitle the illegitimate sons of a Soodra 
by a Soodra woman to participate, the intoreouse Lotweon the 


5 
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parents must havo beon a continuous one; there must have boen an 
established concubinage, or in othor words, the woman must have 
been one, “exclusively kept” by the man. But it is unnecossary 
for us to“decide that point, for upon the facts as found in this caso 
wo take it to be clear that tho intercourse betwoen tho 4th plaintiff 
ath defendant was a continuous and exclusive concubinage, 
Whon the matter for consideration is thus roducod to ils pro- 
per dimensions, the question left for decision is the short one wo 
havo stated above. It is admitted Uhat there is no cxpress authority 
to be found upon the point. Weare of course not at all inclinod 
to extend the legal recognition of concubinage among Soodra be- 
yond what tho terms of the law require, and wo think that the 
phrase “ other unmarried Soodra woman” used by the authors 
calluded to above may rightly be applied strictly and establishes that 
the illegitimate son of a Soodra by a Soodra woman living with 
him in adultery would be cxcluded fiom participating in the family 
propoity. ‘Then we think that there is authority for holding that 
the son of a Soodra by a woman of one of the regenerate or supo- 
rior castes would similarly be excluded from participating in the 
inheritance of his natural father, and for this we think it sufficient 
to refor to Ddyabhdga, Chap. V, Art. 14, Smritt Chandrika (Kristna 
Swamy Iyer’s Translation) pp. 68, G4, Arts. 12 and 14, and tho 
texts cited and the commonts thereon to be found in 3 Colebrooke’s 
Digest pp. 129, 148, 826, 826. ‘Tho fair result wo think of these 
expross authorities is to indicate the principlo that though the law 
recognizes conoubinage among Soodrae and admits the illogitimato 
g8ns.of the concubine to participate in tho estate of the father along 
with tho legitimate sons by his wife, yet that tho illogitimate sons 
will be excluded fiom this privilege whore tho intercourse between 
their patents was one in violation of, or forbidden by, tho law, and 
clealy an incestuous intercowse is of this nature, Upon this ground 
wo think that we are justificd in concurring in tho judgmont of the 
Principal Sudder Ameon that though in point of fact tho 8rd plain- 
tiff in this suit is tho illogitimate son of the 4th defondant by the 
4th plaintiff, yet as intercourse between a fathor-in-law and his 
daughter-in-law is clearly forbidden and incostuons, tho 8rd plaintiff 
is not ontitled to participato with the othor defendants, tho legiti- 
mate sons of tho 4th defendant, in tho family property. 


and 


AS ae RR 


Sue 


s 
Bug a = 
Ste 


by wr, bt r 
* & 


Cuar.n] .  sucousstolt di’ son's Sons, £0, a17 


We therefore confirm the decrees below and dismiss this spedial 
appeal with costs—Madras [igh Court Reports, Vol. IV, p. 204 


Among Soodras, illegitimate children inherit to their putative 
fathers.— Venkata-ram v. Vencata Lutohemes Ulla and another,— 
Sta, H. L, Vol. IL, p, 804,—Moil. Dig. Vol. I, p. 810. 


But illegitimate sons of Rajpoots, or any of the three superiot 
tribes, by a woman of the Soodra or other inferior class, are not 
entitled to inherit—Pershad Singh v. Ranee Muheshvee—S. Di A. 
HGP Vol, II, p, 182 (New Hd.) p. 176. Morl. Dig. Vol. I, p, 310, 


And the same point was decided in Ourvareeboyce y. Sree Rane 
Doss,—-Case 5 of 1826, Mad, §. D. Dec, Vol. J, p, 546.—Monl. Dig, 
Vol. I, p. 811, 


A son not born in lawful wedlock may inherit if suoh be tho 
custom of the province, but not otherwise, In this caso, it appear- 
ing that, by the custom of the Nagur Brahmans in Benares, ilegi- 
timate sons cannot inherit, judgment was passed against the olaimant, 

the illegitimate son of a Nagur Brahman suing for his father’s 
estate-Mohun Sing v. Ohwmun Rat, 20th November 1799-8, 


D, A. Rep. Vol. I, p, 68, (Now Ed.) p. 97, a nn 





Carcurra, H, C, A—-The 14th of December, 1864, 


Present: 
The Honorable ©, Steer and E, dackson, Puisne Judges. 


7 a, 
Regular Appeal from an order passed by the Principat Sudder 
Ameen of Paina, dated the 29th of March, 1864, 


Lucuomun Prrsnap (Defendant,) Appellant, 
UCLSUS + 
DeprE PersHad ( Plaintiff,) Respondent, 


Under tho Mitdkshaadg law, 9 giandaon (his father being dead ) shares equally with a 
son the folk “acquired property* of the guandfather. 


This is a suit in right of inheritance to a moiety of the eine 
real and personal, of the late Deen-dyal Bhugut. The plaintiff is 





* Algo the anceatial proporty.—Seo ante, pago 195, Sea alyo Partition, 
You, IL 28 
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the giandson of the late Deen-dyal, and the defendant is the son 
of Deen-dyal, 

The fist issuo arising out of the pleadings,.is ono of law, viz, 
whether by tho Mitékshard law, a grandson, whoso father dies be. 
fore his fathor, can succeed to the self-acquired property of the 
grandfather where his son is alive, ho second issug ia one of law 
and fact combined, viz, whethe: Bance Ram, the son of Deen-dyal, 
and the father of the plaintiff, was expolled from the paternal abode 
and lived separate from his father, and whether these facts extin. 
guished Baneo Ram’s right of inheritance to his father’s estate, and 
the inheritance, in consequence, of his son. . 

Tt is admitted, that the property of which Deon-dyal died pos. 
sessed was all'self-acquired property. 

It has been held by the Principal Sudder Ameen that, under 
the Mildksharé law, a grandson inherits in an equal degree with a 
gon, and on tho issue of fact ho is of opinion that there is no truth 
whatever in tho allegation of the defendant that tho plointiti’s 
fathor Banoe Ram was oxpelled by his fathor from the paternal 
abode, and on these findings he decrees to the plaintiff a moiety of 
the estate of his grandfather, 

It is at once admitted on the part of his pleaders that, by the 
Hindf law as current in Bengal, a grandson whoso father is dead, 
takes equally with a son of tho giandfathor’s solf-acquired proporty, 
‘But it is contended that tho Bengal school and the Mitékshars 
school differ materially in regard to tho rights of such grandsons, 
and that with respect to them they lave no right of inheritance 
while a son oxists, who, as conferring highor benefits to his deceased 
ancestors, has a prior and superior right to tho inhorilance, and that 
the law books are also clear that o son is an obstruction, to tho grand. 
son in the way of his inheritance, 

We think that there is uo warrant for this contention from the 
authorities which havo beon cited in support of it 

No doctrine of Mitakshara law is better ostablished than this 
that tho right of a son as a joint owner with hig father accrues to 
him from the moment of his birth, and that though a fathor may 
alienate his personal estate, the son’s right to it, if ibis not alionated, 
is as clear and undoubted as his right is to tho ancestral ostate. If 
then this is the true principle of law, Bance, the son of Deon-dyal, 
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possessed undoubtedly a joint intorest with bis father, and had he 
lived, he would, with his brother, have sharod half and half the 


patrimonial estate, 
The word “uféro” in the Hindé law books has fei construed 


to mean not only a son, but a son’s son and male issue to the fourth 
generation. Therefore there is no force in the argument, that the 
defendant heing the son of Deen-dyal confers more benefits on his 
departed ancestors than the plaintiff who is only Deen-dyal’s grand- 
son, for both being sons in the interpretation of Hindd law, both 
confer equal benefits, and both being in the sense of sons, the one 
is not an obstruction to the other, 

On the issue of fact, we are altogether with the Court below in 
considering the plea of Bance’s expulsion and separation from his 
father, a mere pretext adopted for the purpose of defoating the rights 
of the plaintiff in this suit. 

In this view of the cage, we affirm the judgment of the Court 
below, and dismiss the appeal with costs,—S, W. R, Vol. J, page 317. 


Grandsons of the origival'acquirer of certain property instituted 
an action, during the life of the latter, against their paternal uncle, 
for their shares of the estate acquired by their common ancestor, 
Held, that they were entitled to their shares, on proof that the 
original acquiver had relinquished his title to the property in favor 
of his sons, and that therefore no legal objection existed to the divi- 
sion of the estate between the sons or thei representatives. — 
Byram Singh and another v. Seeb-suhae Singh and others.—8. D, 
A. Rep. Vol, VI, page 65, 


A Hindt dying possessed of real proporty, and leaving a son 
and grandson, an equal right descends to each, and not to the son 
alone. —Duyd-shunkur Iassee-ram v, Brij-vullubl. Mootee-chund, 
Bom, Sel. Rep, p. 41,—Morley’s Digest, Vol. I, page 307, 
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Admitted and Approved legal opinions, 


The aon of a Soodra by a fomalo slaye will inhoult if thore bo no othor hotrs down to 
daughter’ son, 


Q. Tho eldest brother of a Soodra family, which consisted of 
four brothers and a sister, had ono son by a female slave; and tho 
sister, during the husband’s absenco, and while ho was rosiding in 9 
foreign country, had a son by a strangor. ‘Tho othor three brothers 
diod, Joaving no heir. Now there are two persons, namoly, tho son 
of the oldest brother, and tho son of tho sister, living, and each 
claims the property, In this case, on which of those survivors will 
the property left by the brothers devolve? : 

R. Under the circumstances above stated, in default of all 
heirs down to the daughter's son, the family being of the Soodra 
wie, the entire property will devolve on tho son begotten by the 
elder brother on a female slave. 

The son of the sister has no title to tho inheritance, 

Tho text of Yajnyavalkya cited in the Mitkkshava :—“ Even a 
son begotten by a Soodra on a fomale slave, may take a share by 
the father’s choice, But, if the father be doad, the brethren should 
make him partaker of the moiety of a share: and one who has no 
brothe1s may inherit tho whole property, in default of a daughter's 
gon,”* . 

Bukhtear Singh, versus Bahadoor Sing) and others, 
* Zillah Hooghly, Murch 8rd, 1816.—Maen, If, L, Vol. IJ, Chap, 
T, caso 11, Pe 


* According to tho Hind’ lay, the Ilogitimate son of a Sood man by 4 fomale 
alave, or a fémale slavo of lus slave, may inhoit, but not the iegitimato child of any of 
the thros Buporion alosgos, It appa in this case that the patios me Soodras; but it te 
nob distinotiy stated whether the oldost bothor died povionsly or subsequently to the 
death of any or all of his other threo brothora, or whatha tho womau ou whom the 
plaintiff was begotten by him was ono of the fftcon desoiiptions of slavey, 01 was moraly 
a concubine, If the woman wero his slavo, and tho othor thiao hiothors diod bofoio 
the eldoat, then tho son begotten by him on the female slave would bo entitled to the 
entiie property, On tho other hand, sf one or moro of the Mothers dtod aubscquently 
to the death of the eldest bothor, the illegitimate son would bo entitled to claim only 
auch postion as belonged to his putative fathor, there boing no law admitting the gon of 
a Scodra by a femala slave to sharo the estate of collaterals, If the watmnn woo nob 
his fginale slave, the gon begotten on her by him would hayo no right to the inbontanoo, 
hit only a claim to mamtenanco; and under no ohcumstancer could the son of the sistor 
begotten as above have any right to aucceod to his mother's brothers, 
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The illegitimate gon of a person bolonging to ono of the regenerate tribes is ontitlod to 


maintenance only. 


Q. A Rajpoot died, leaving a widow and a concubino of the 
Aheer tribe, by whom he had four song; and on his death, his widow 
perfornied all the exequial ceremonies necessary on tho occasion. 
In this case, are the sons and their mother entitled to any proportion 
of the property left by the deceased awner ; and if so, to what portion, 
is each of the survivors entitled ? 

R. Under the circumstances stated, the entire property left 
by the deceased, excepting such ornaments and clothes ag were worn 
by the concubine and her sons, will devolve on the widow. ‘The 
concubine and her sons have no right to share such property, but 
they are entitled to maintenance. This opinion is conformable to 
Menu, the Mitdkshard, Viudda-ratndkara, Vivdda-chintémant, 
and other authorities. 


Authorities, 


Nhe text of Vrihaspati, cited in the Vivdda-ratndkara and 
other authorities; The virtuous and obedient son born of a Soodra 


woman unto a man who leaves no legitimate offspring, shall take , 


a provision for his maintenance, and the kinsmen shall inherit the 
remainder of the estate.” : 


n 


“This relates to the son of a woman not lawfully married, Fs 


The Vivéda-ratndkara and Vivéda-chintdmani, 

“ Even a son begotton by a Soodra on a femalo slave, may take 
a share by the father’s choice.” “From the mention of a Soodra 
in this place, it follows that the son begotten by a man of a roge- 
nerate tribe on a female slave, does not obtain a share evon by the 
fatlier’s choice, nor the whole estate after his demise. Bub, if ho be 
docile, he receives a simple maintenance,” —Mitakshart. 

Gotama:— "A son by a Soodra woman, born unto a mat who 
leaves no degitimate offspring, shall, if he be stridtly obedient like 
a pupil, receive a provision for his maintenance.” 

“The son bogotten on = Soodra woman not lawfully married, 
by a man belonging to one of the three first classes, who leaves no 
son by a woman of tivice-born class, shall receive a provision 
for his maintenance, that is, some trifle, as @ stock whereon he may 
earn a livelihood by agriculture or the like—The Vivdda-ratnakara, 
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Zillah Bhaugulpore, July 17th, 1824,—Maon, IT, Ts, Vol. II, 
Chap, VII, Case xii, 


A gon'a aon shares oqually with sons, 


Q A person had four sons, ono of whom died beforo him, 
leaving a son; and shortly after his son’s death, the original propric- 
tor died. ‘There are now surviving his three sons and a grandson, 
In this caso, is the grandson entitled to inherit from his grand- 
father, 

R. The son’s son will equally share with his paternal uncles, 
though his father died before his grandfather, 

1 Authorities. 

To this effect Yajnyavalkya says: “The ownership of father 
and son is the same in land which was acquired by his father, or in 
a corody, or in chattels,” : 

i Kélyéyana thus declares; “Should a son die before partition, 
his share shall be allotted to his son, provided he had received no 
fortuue fiom his grandfather, that son’s son shall receive his father’s 
share from his uncle, or from his uncle's son: and the same propor. 
tionate share shall be allotted to all the brothers, according to lav,” 

According to the abovo authorities, if a son die previously to 
tition, his son is entitled to his fathor’s portion, 

g ‘Filla Bareilly, January 19th, 1821—Maon, IL L. Vol, II, 

Fa@hap, L, Cite vie 

i 


iat 





= x “ons gong whoao fathors aro missing, inhoiit equally with sons. 

Q. A person died leaving seven sons, four of whom, after a 
lapse of time, were missing, and the remaining throe took possession 
of the paternal estate, confiding the management of it to one of 
their number. Tn this onse, will the property of the deceased 
devolve on his three sons and the missing sons’ sons ? 

R. The deceased proprietor’s grandsons, whose fathers ave miss 
ing, are entitled to shave the property with his sons according to 
their fathers’ shares. From the circumstance of the management 
being confided to one of them, the right of tho others eannot bo 
divested, This opinion is conformable to law, 
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Authorities, ee 

When the father is dead,” &e. (Déya-bhdga, page 9), 

“ Among the issue of different fathers, the allotment of shares 
is according to the fathers.” 

“And the dissipation of their hereditary maintenance is can. 
sured.” 

Zillah Shahabad, June 20th, 1804.—Macn, H. L. Vol, II, 


Chap. I, Case vii. 


sae 
Grandeous in the male line whose father is dead, aud great giandsous whose father and ae | 
grandfather a1o dead, share with sons, and inherit per sti pes, not per capita. 4 


Q, A landed proprietor had two sons. Of these, one died, 
leaving four sons, of whom two aie living, and the othe two dead, 
leaving their sons. In this onse, to what proportion of tho lands is . 
each entitled 4 { 

R, Supposing the person in question to have died, leaving Al 
some landed property, and tio sons, and, of the two sons, one to 
have died, leaving four sons, of whom two have since died, aud tlie 
other two are living, then the property left by the original proprie- 
tor should be made into two shares, of which one will devolve on his 
son, and the remaining one will be subdivided into four parts, 6 0 
which two will go to the two surviving grandsons, and the other two 
portions to the heins of the two deceased grandsons, If, of the 
deceased grandsons, one had many sons, and the other had less in 
number, they will, in that case, take their fathers’ respective shares, 
and divide them, according to the numbers of the brothers among 
themselves, This opinion is conformable to the Déya-bkdga, 
Déya-krama-sangraha, and Mitdkehard, 

Authorities. —" Among the issue of different fathers, the allot- 
ment of shares is according to the fathers,” 

“If wnscparated brothers die, leaving male issue, and the 
number of sons be unequal, one having two sons, another, three; 
and a third, four; the two receive a single share in right of their 
father, the other three take one share appertaining to their father ; 
the remaining four similarly obtain one share due to their father. 


H 
} 
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So, if somo of tho sons be living, and some havo «died leaving male * 
issue, the same method should bo obsorved ; tho surviving song take 4 
their own allotments, and the sons of their deccased brothers recoive uy 
the shares of their own fathers respectively. Such is tho adjustment 

prescribed by the toxt.”—~Mitékshard. i 


Culoutta Court of Appeal—Macn, IL L, Vol. II, Chap, I, 
Case viii. 


= - He 
5 
Responsa prudentum, 
he. ZILLA OF DarsPooraM,—~February 3, 1807. 
‘ . CooPATRA-VADOo, ¥. SUNJALATRA-VADOO, 







The plaintiff is the legitimate son of one Condatatra-vadoo, 
The defendant is his son by a woman whom he kept. Thefathe¥ Tag 
being dead, what becomes of his proporty ? we 

Answer.—It is his son’s by his lawful wifo, to the exclusion of 
the defendant, subject to any gift that may havo been made by the 
deceased in his life-time; and this not in fiaud of the rights of the 
plaintiff, as his legitimate son. ’ 
i (Signed) §, Sunkara, Sastres, 











Remarks, 


Se Mitaksh, on Ink, Ch, T, Soot, xii;—and Dig. Vol. ILI, 
page 228, 10 

The son is interested in his father’s property, nor can any inoi- 
dent of birth deprive him of this inherent right, r’ 

With respect to Soodras, (all the tribes of which are, in law, 


nearly equal,) I am inclined to think that sons, of whatever des- 2 
cription, are entitled to equal shares, EB. 4 j 

In this case, I think the legitimate son is tho solo heir to his “4 
deceased father’s estate: nor do I believe the Hindi law, in any i 
case,, except in the instance of » Soodra’s son by a fomale slave, ig 
recognises the heritable light of illegitimate children. The first in a 
the serio sof heirs is malo issue (Puttra). But whom doos the law in- i 


clude in this term? ‘To this I should reply, 1, ‘Tho roal legitimate 
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son. ‘2. Noxt, son of the son, or of tho gon’s son. 8, ‘Tho 
Putra-pratinidhi, or substitute son, Again, ‘of the Putra-prati- 
sidht, by the ancient law, cleven descriptions aie rocognized; and 
of these the Paunaybhava, or son of the twico-matried woman 
alone might, in some instances, be regarded as “a natyral son,” in, 
one acceptation of the tem. Bat, in the present age, of the oleyan 
subsidiary sons, the adopted son of the two descriptions igohnioally 
called Dattaka, or the sou givon, and Xréérima, or the son made, ~ 


aot 


» ig alone approved by the law and general practice. What constitutes 


4 


a legal adoption, is a question involving mapy considerations, and 
which will not be here relevant, Ss 
Stra, H. L. Vol. IL, (2nd Ed.) p 66. alt 


Mapras SupDER ADAWLUY. 


val a =Q, Has an illegitimate son any, and what, hereditary right ? 


A. Ilis father may settle a share upon him, if he make parti- 
tion in his life (1). On the death of the father, without partition, “i 
he takes with his legitimate lothers, a half share (2), If none, 
he is entitled to a share equal to that of a grandson, by a daughter, 


Remarks. « 


(1) See Mit. on Enh, ch. J, sect, xii, § 1 and 2, : 
(2) Provided the fathe: do not belong to one of tho thice 

higher tribes, for this rule is restricted to the Soodra, 8 Dig. 143. 
Stra. H. L, Vol. II, (2nd Ed.) p. 70. 


“ 


Mapnras Stpper ADAWLUL 


Has the son of a Brahmin, begotten on a Soodra woman, any, 
and what, claim on the estate of, his father 4 
Answer.—'o the extent of food and raiment. 


fe 
t 


Remarks, 
Provided he be of good conduct, and, ag expressed in the Mithik- 
shad, (Ch, I, Scet, xii, 8,) docile, CG. 
Vor IT, 20 


ayy 
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The Court would prestmo tho natual son qualified to receive 
maintenance, unless the opposito party could show what, in the 
contemplation of the law, is a legal disqualification. 8. 

Siva, JL, Vol, I, (Second Ed.) p. 71, 





ZILLAW OF ViZAGAPATAM.—Ifay 8, 1804, 


A man having an illegitimate son, whom he had edutated and = * 
maniod, had afterwards children born in wedlock; and conceiving 
an aveision to the former, ho tuned him out of his house, denying 
his having any claim upon him, Tho case being referred to the 
" Pundit of the Court, his opinion was, that the son in question being “ 
neither Datta nor Aurasc, (neither adopted nor legitimate,) and no 
other being inheritable in tho Cali age, he could enforce no claim 


on the property of his putative fathor ; that it was nevertheless com- : 
petont to the lattor, if he thought propor, to admit him to a share, A 
and this without the consent of his legitimate issue; and that, pro- re 
vided he was fieo fiom vico, he could not, without violating the ‘ 


Sastras, refuse him food and raiment, “p 


Remarks, 


, Issue by a concubine is deseribod in tho law ag son by a female 
Valave, or by a Soodra woman. If tho fathor woro a Soodra, ho 
emight have allotted a sharo to his illogitimato son, Mit, on Inh, 
Ch. I, Sect xii, And the obligation of affording him tho meaus 
of, -eubsistonce is declared in pnssages quoted in Jagan-natha’s 
Digest. Vol, IT, p. 170. ; GC, 
The Aurasa puttra (literally, son of tho breast) is desoribed 
as the son begotten by a man on his lawfully wodded wifo. Is a 
Gdndharva marriago legal, or illegal? If legal, the offspring of 
such a maniage would bo legitimate; and, no doubt, the right of 
succession would arise. 8. 


Stra, HL, Vol, I, (2nd Ed.) p. 68, 
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WIDOW’S SUCCESSION, &a. 


CALcuTTaA Supper DEwANNY ADAWLUT. a 


Present: 


“i H. Colebrooke and J, Fombello, Judges. 


Nunp Koowour, Appellant, 
versus 
Tootis Sinan anp Untap Sinan, Respondents, 


By the Hindi Law, aa curront in tho West, a widow does not inherit tho property of 
her husband, when held in co-paroenny, but only whon held in seymalty, In tho 
former cnae, sho is only entitled to maintenance out of it. 


After the death of Ujeet Singh, Jhuboo Koowur succeeded fo 
his share, and after Kehur Singh’s death, Kurum Kaowur took 
possession of his share of the estate of their father, Kishen Singh. 
On the demise of the latter, Nund Koowur sued for the whole 
estate, as the widow of the only malg descendant of Kishen Singh, 


Uhlad Singh and Tootee Singh claimed the rospective shares of ° 


their maternal grandfathers, Ujeet Singh, and Kehur Singh, as their 
heirs at Jaw. On the 18th of March 1818, Mr. I. Colebrooke put 
the following questions to the Pundits of the Sudder Dowanny 
Adwalut:— 

Q.1. “If Kehur Singh and Uject Singh had held, in co; spar- 
conary, the estate which thoy inherited from their, father, Kishen 
Singh, to whom would it go after tho death of their widows; 
whether to the wife of a son who died before them, to & surviving 
daughter, to the sons of their deceased daughters, or to their Swa- 
gotra?” 

Q. 2 “If thoy had held the estate in seveialty, and not in co- 
parcenary, who would inhenit?” 

Answer to question 1, If the estate had been held by the 
brothers jointly, then, on tho death of Ujeet Singh, his interest would 
have devolved on his brother, Kehur Singh, and not on his widow, 
Thuboo Koowur, On this supposition, then, Kishen Singh’s estate 
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would have come entite to Kehur Singh; and after his death, and the 
demise of his widow, his daughter, Gyan Koowur, would bo entitled 
to the whole, to the exclusion of all other claimants, Nund 
Koowur tho son’s childless widow, is only ontilled to maintenance 
out of the estate, 


Authorities. 


The text of Nareda, quoted in the Mitékshard, Vora-mttrodya, 
Vyavahdra Madhava, Vyavahdra Maytitha, Vivida Tavitava, and 
othas, “Among brothers, if any ono die without issue, or enter 
a rcligious order, Jeb the rest of the brethren divide his wealth, 
except the wife’s separate property,”* 

Mit4kshm4.—“If tho husband die, cither unseparated from 
his co-parconors, or re-united with them, his widow has no right to 
the succossion.”"F 

The text of Wdéreda, and others, quoted in the Véy-mitrodaya 
“Tf sons have lived unsopmated, or have re-united, the childless 
widow of one of them, though chaste, is entitled only to her mainte- 
nance,” 

The text of Vrihuspati, quoted in the Mitdkshard, Vir-mitros 
daya, Vivtdu Téntava, and other treatises. “As a son, so does 
the daughter of & man procoed from hig soveral limbs, Tow thon 
should any other person take the father’s woalth 4} 


‘@— Ansiver to question 2. If Ujoot Singh and Kohur Singh held 


the ostate in sevoralty, the sharo of tho formor will go, on his death, 
to his widow, Jhuboo Koowur, and after her death to Sooghee§ 
Singh and Uhlad Singh equally, 

On the domiso of Kehur Singh, and of his widow, their daugh- 
ter, Gyan Koowur, will inherit the whole of his share, and Nund 
Koowur will only be entitled to maintonance out of that share. 


Authority. 


The text of Vdjnyavalkya, quoted in tho Mitaksharh &a, ‘Che 
wife, and the daughters also, &., aro heirs in succossion to the estate 
of one who depmted for heavon, leaving no malo issuo,”|| 





* Vide Palin oakew Matdkshard, Ch. 11, Seo, T, pma 7, p. $26. 
+ Ibid, Ch US, Seo. J, pan 19, p. 331, Tne Ce lly UP 2, porn 2p BAL, 
§ Sic im ong. t Vado ‘Golobicoke's Mitdkahad, ‘Gh, TI, 800, J, para 2 p, $24, 
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Mittksharé, and other treatises — When a man, who was se- 
parated from his co-heis and not re-united with them, divs leaving 
no male issue, his widow, [ if chaste,] takes the estato in tho first 
instance,”* 

The Comt (present H. Colebrooke and J. Fombelle) word of 
opinion, that the uncontested possession which Jhuboo Koowur had 
held of the estate of her deceased husband for many years, was 
proof of the pyperty having been separated; and therfore passed a 
decree, igreeably with the Vyavasthd, awarding Ujeet Singh’s share 
to his heis, Sooghee Singh and Uhlad Singh, and Kehur Singh’s 
portion to his daughter, Gyan Koowur.—8. D, A. Rep. Vol. TY, 
p. 830, (New Ed.) p. 420. 


By the laws as current in the West, a widow succeeds to the 
inhenitance of her husband, living separate from his ancestral family, 
in default of sons, grandsons and gteat-grandsons.—Itaj Koomar 
Bissessur Koomar Singh v. Musswmmat Sookh Nundun Kooen-~ 


“§, D. A, Rep. Vol. VII, p. 87, 


If two brothers be dis-unjted, and one of them die leaving a 
widow, but no children, the property of the deceased goes to the 
widow.—Mussummat Goolab v. Mussummat Phool.—Borr, Rep. 
Vol, I, p. 154, Morl, Dig. Vol, I, p. 818, 


By the law as current in Behar, the grandson of a paternal 
uncle is excluded by a brother's son, and on the brother's son’s death, 
by his widow, if the family weve divided—-Mussummat Deepoo v. 
Gowree Sunker,—8, D, A, Rep. Vol, IIE, p. 810 (New Ed, p, 410), 


A. Uindd widow's right to succeed to her husband’s ancestial 
undivided property is only as his immediate heir, 

A Hind widow can only inherit family property where there 
has been a paatition among the co-parceneis of whom her husband 
was one, or where the whole property has vested in her husband by 
the death of all the other co-parceners, 


* Colebiooke’s Mitdkshard, Ch. II, Seo, i para 80, p, 8365, 


f This case ought to have been placed in Vol. II, of the Select Reports, but not hay~ 
jng heen go, it has been inaerted, by way of Foot Note, under tha case “ Mugsummat Gyan 
Koonwur v. Dook-huin Singh and Debeo Dutt” (to be found in daughter's succession of 
the prospué work), and m 80 doing tho Reporter, Sir W. Macnaghten, says’ “This onse 
was not reported in its place, Aa it in somo mersine affects this (2, ¢, above) sit, and 
is in itgolf remarkable, 1 briof abstinot of 1 is aubjoined,” 





230 PRECEDENTS OF [ Boox n. 


A widow of an undivided Iind& who leaves a co-patconer him 
surviving, has, like the widow of a divided Tind& who leaves male 
issue, merely a right to maintonance, 


+ Where, therefore, a widow sued for a Pdlayappatiu as heir to 
the surviving brother of her husband :—ZHeld, that the suit must 
be dismissed —Peddumuttu Viramani, Appellant v. Appw Rau 
and others, Respondents. —Mad. IL, C, Rop. Vol, HL, p 117, 


A Ilindt widow, whether childless or not, stands next in the 
order of succession on failure of malo issue. 

Daughters can succeed only on failure of widows, 

Where A had two wives, B and G, and B predeceased A, leay- 
ing three daughters, and © survived A and was ohildless;—~JZeld, 
that © succeeded to A’s proporty in proference to the three daugh. 
ters,—Peranumal, Appellant v. Venkatanundl, Respondont.—Mad, 
H. ©. Rep. Vol. I, p. 228, 





By the law ag current in Mihild, where there are no sons, a 
widow inhaits, dwing her life, property which belonged solely to 
her husband, but without power of alienating it—Mussummas 
Lalohee Coonwur v. Sheo Persad Singh and others,—S. D, A. Rop, 
Vol. VII, p. 22. 


A childless Tindd widow takes both the ronal and porsonal 
v@atate of her doceased husband he lonving no malo issue—Ravee 
“Bhaudy Shao Bhudy vy. Roop Shunker Shunkerjec.—Borr, Rop. Vol 
IL, p. 636, Morl, Dig. Vol. I, p. 812. 


A Hind& dying, and leaving « widow and o daughter by o 
former manage, the widow (tho atep-mothor) inhorits the ostato, 
to the exclusion of the step-daughtor; but tho latter being next in 
succession, the step-mothor cannot sell or plienate the property. 
fenga vy. Jeeveo—Boir. Rop. Vol. I, ps 884, 


A, Hindd widow is entitled to tho accumulations of tha income 
from her husband’s estate. Panna-lall Seal v, Srimaté Buma-sun- 
dart Dést—B, I, B, Vol. VI, p. 782. 


If a son die before his father, tho father’s wife will succeed on 
his death, in preference to the son's widow ; but if the father died 


Ouse 1] WIDOW'S SUCCESSION, co. 231 


first, then the sou’s wife is heiress on her husband’s death, and tho 
mother-in-law gets only a maintenance.x—Ram-hoonwur v, Ununut, 
Borr, Rep, Vol. I, p. 415.—Moul. Dig. Vol. I, p. 315. 


Ancestral property of an undivided family having deseended to 
an adopted son, will go, on his death, to his widow, and the widow 
of his adoptive father has no claim to share in the eslate—Vencata 
Soobummal v. Venewmmal.—Case 12 of 1818, Mad. Deo, Vol. I, 
p. 210, Mor. Dig, Vol. I, p. 815. 


Mussummat Joraon Koowun, Appellant, 
VETSUS 
Crowpurer DoosutT-Dowun Sinem, Mussummat Soorsa Koonwur 
and otheis, Respondents. 


The Judge of Zillah Tnhoot gave judgment to the following 
effect:—"It is clear from the plaintiff's own admission that her 
husband Opender Singh died before his bother Oods Singh ; there 
is no proof on the part of the plaintiff that the property of the two 
brothas Opender Singh and Ooda Singh was ever divided between 
them, and in tho absence of such it must be presumed that no divi. 
sion ever took place ; such being tho caso, Ooda Singh, according fo , 4 
the law as currentin Mithila, which in such cases regulates the  ° 
succession, succeeded to his brother on the death of the latter, On 
the death of Ooda Singh his widow will inheiit for her life-time, H 
and the plaintiff Joraon Koonwur is entitled only to maintenance, 

‘Tho deed of adjustment executed between the plaintiff and the widow 
of Ooda Singh, which has been pleaded by the plaintiff, is clealy 
illegal on both sides: on that of the plaintiff, as sho was entitled only 
to a maintenance, and on that of Soorja Koonwur, as she held only a 
life-intorest in the property, The plaintiff's claim must be dismissed,” 

On appeal to the Sudder Dewanny Adawlut, that Court (presént,: ( 

D, ©. Smyth, Esq.) confiimed the decision of the Zillah J udgo—Selh- 
5. D, A, Rep. Vol. VII, p, 26 (Now Ed. p. 30). 
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# Cacurra H, O, A,—The 20h of June 1867, 


Present: 


The Hon’ble Sir Barnes Peacock, Kt, Okie? Justice, and the 
Hon’ble L, &. Jackson, Judge, 


DALLA MonA-BEER Persuan and others ( Defendants) Appollants, 
VENEUS 
Mossumat Kynpun Koowar ( Plaintiff) Respondont. 


The Jains aro governed by tho Hind& Law of Inheritance applicable in that part of tha 
country in which the property is situate, 

An actual partition by metes and bounds is not necessary to render 4 division of undi- 
yided property complete, 

According to Hind Law thero is a co-parcenesship between tho different mombors of a 
united family, and survivorship follows upon.it, + 

The widow would take the inheritence of her husband if ho at the timo of his dently 
had been separate in estate: ' 


Peacock, OC. J—This is a suit brought by Mussumat Kundan 
Koowar as widow and heiress of Lalla Moneerut Doss for a declaras 
tion of right and inheritance, and for the recovery of possession of 
certain property according to the shares specified in an ikrar-namah 
dated the 80th of October 1857, and also of a shavo in Mouzah 
Shaha-pore, Puttee Shaha-pore. 

The property is situate in a district subjoct to tho Mitékaharé, 
Law of Inheritance, but tho family are Jains, 

It is contended by tho appellants that the plaintiff, as widow 
of Moneerut Doss, is not entitled to succeed to his sharo, as at the 
time of his death he was joint in estate with his cousins, and that 
the lands were situate in a District in which tho Mitdksharé Law 
prevails, 

On the other hand, it was contended,—first, that tho family were 
Jains, and therefore not subject to tho Mitékehué; and, secondly, 
tliat tho plaintiff's husband was not joint in estate, and that, conse- 
quently, even, according to the Mildkshard Law, the plaintiff was 
entitled to succeed in her suit, 

Several issues were laid down in tho cause, the most important 
of which were the Ist, 2nd, 8rd, 4th, and 5th, which vaised the two 
points above-mentioned, 





ec 
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The case waa tried before the Principal Sudder Ameen, who? 
upon the authority of a Bywasta given in 1863 by the Pundit of 
the High Court in another case, held that the plaintiff was entitled 
to inhorit her husband’s share whether the property were joint or 
separate, and, secondly, that the plaintiff's husband as regards the 
property in question was separate. He consequeutly gave 2 decroe 
in favor of the plaintiff. From this deeree some of the defendants 
have appealed, 

The Bywasta relied on was given by the Pundit of the late 
Sudder Court. The Pundit on that occasion referred to Gautama 
Sanhilé, and certain books said to be of authority among the Jains; 
but the books were referred to generally, and no reference was made 
to any particular passage. 

The authority of Gautama is quoted in the Mitakshaé, Chap- 
ter II, Section i, Verse 8, and of itself is no sufficient authority in 
support of the doctrine for which it is cited; for the author of the 
Mitaksharé, after quoting the authority of Gautama in the Verse 
above cited, shows in a subsequent Verse 19, that the widow does 
not tuke when the husband is unseparated, 

In verse 30 the conclusion is arrived at from the arguments in 
the previous Sections, and it is there said:—" Therefore the right 
interpretation ia this: ‘Whena man, who was separated from h{d 
co-heirs and not re-united with them, dies leaving no male issue, 
his widow (if chaste) takes the estate in tho first instance.’ ” 

‘’ho learned Counsel for the plaintiff, respondent, have nob been 
able to refer us to any authority in support of their argument that, 
amongst the Jains, a widow is entitled to inherit, whether the hus- 
band is separated or not, ° 

In the absonce of evidence to prove that the rules of Inheri- 
tance of the Jains aro not the same as those of the orthodox Hindfas, 
wo cannot sey thet the Jains are nob governed by the Hindi law of 
Tnheritance applicable in that part of the country in which the pros 
perly is situate, viz, the Déya-bhdga in Lower Bengal genorally, the 
Mitéksharé in the Mitéksharé Districts, and the Madthila in the 
Mithilé country. ; , 

If tho members of o particular sect of Hindgs claim to be gov- 
erned by « particular law, and not by the ordinary Bindd Law 
applicable to the District generally, we think it is for them to provo 

Vor, IT : 30 
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@olearly as a matter of fact, by Pundits, or other persons acquainted 
with their usages, by what other rules their rights of inhoritance 
aie regulated, Tt was for tho rospondent in this case, as it was in 
the Shiva-gunga case, to show (if her case depended upon it) that 
tho property did not descend according to the usual course of Hindd 
Law prevailing in the district. (Soe 9 Moone’s Indian Appeals, 608), 


The Bywasta produced in ovidenco was not acted upon in the 
case in which it was givon. It is very unsatisfactory, and it isnot 
shown that the Pundit had any peculiar knowledgo of tho usages 
of Jains in roapect of Inheritanco, or that they are not govorned by 
the general law which is binding upon other Hindts, MWe doos nob 
state why tho rules laid down in general torms by Gautama as to 
avidow’s right of inheritance to be applicable to the Jains whether 
thé husband was separate or not, notwithstanding it has been shown 
‘by verse 80, Chapter II, Section 1, of the Mitdkshard that it is ap. 
plicable only when the husband was separate in estate, 


Woe are of opinion that the Bywasta doos not contain a correct 
exposition of the law and that it cannot be acted upon as an autho. 
tity, and that in that part of tho country in which tho Mitéksharé 
provails, the Jains, liko othor Ilindds, aio bound by that roading of 
the law. 


We do not, therefore, concur with the Principal Sudder Ameen 
0 for as his decision rolates to the 8rd issue, 
, ho question, thon, arisos whothor tho family was undivided or 
faivided in estate in respect of the proporty which is the subjoct of 
sthis action, 


‘The question has been very recontly considered and decided by 
the Privy Council in an Appeal fom Madras—Appovior v. Ramsubba 
‘Aiyan and others, ‘The judgmont was pronounced on the 17th of 
November 1866, though I bolicvo the case has nob yot beon pubs 
lished in any of the 1egulaz reports.* 

* ‘That caso appeais to bo so vory similar to the prosont, that I 
cannot do better than read the following oxtract from that judg- 
ment, * 

The Lords of the Judicial-Committee of tho Privy Council 

say i 








* bineo published, Soo W. R, Vol, VIO, P.O. p1. 
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* According to the true notion of an undivided family in Iindoay 
Law, no individual member of that family, whilst it remains undivid- 
ed, can predecato of the joint undivided property, that he, that partis 
cular member, has a definite share. No individual membor of an 
undivided family can go to the placo of the recoipt of rents, and 
claim to take from the collector or bailiff of the rents a certain def« 
nite share, The proceeds of the undivided property must be brought, 


according to the theory of an undivided family, to the common chest : 


or purse, and dealt with according to the modes of enjoyment of 
the membors of an undivided family. But when the members of 40. 
undivided family agree among themselves with 1egard to particular 
property, that it shall thencefoith be the subject of ownership in 

certain defined shares, then the character of undivided property 

and joiat enjoyment is taken away from the subject matter so agreed 
to be dealt with; and in the estate each member has thenceforth 
a definite and certain share, which ho may claim a right to receive 
and to enjoy in seveialty, and although tho propeity itself has not 
been actually sevored and divided.” 

“The appellant admits that the deed was operative with regard 
to a certain number of villages, because, he says, thoso were nae 
divided; but he contended it was not a deed which made the 
family a divided family with regard to the rest of the villagds, >eg 
cause it has not heen followed by actual partition,” 

“Tt is necessary to bear in mind the twofold application of the 
word ‘division,’ There may be a division of right, and there may 
bo a division of property ; and thus, after the exesution of this in- 
atrument, there was a division of right in the whole property, al- 
though, in some portions, that division, of right was not intended 
to be followed up by an actual partition by metes and bounds, that 
being postponed till some future time when it would be convenient 
to make that partition.” 

“The deed, after dealing with the villages that were intended 
‘at once to be the subject of an actual partition proceeds thus — 
‘But inasmuch as it js not convenient to divide now our moiety of 


athe villages,’ (then follows an enumeration of the villages ) ‘we shall 


divide every ycar in six shares the produco of them and enjoy it, 
after deducting the sartar sist and charges on the villages.’ Nothing 
can express inore definitely a conversion of the tenancy, and with 
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that conversion a change of the status of tho family quoad this pro- 
porty, ‘The produce is no longer to be brought to tho common chost 
representing the income of an undivided property, but the proceeds 
are to be enjoyed in six distinct equal shares by tho members of tha 
family who aro thenceforth to become entitled to those definite 
shares, ‘hus, usiug tho language of the English Law merely by 
way of illustration, the joint tenancy is severed, and converted into 
a tenancy in common.” 

“Then, if thore be a conversion of the joint tenancy of an 
undivided family into a tenancy in common of the members of that 
undivided family, the undivided family becomes a divided family 
with reference to the property that is the subject of that agreenient, 
and that is a separation in interest and in right, although not im- 
mediately folloved by a de-facto actual division of tho gsubject- 
matter, This may at any time be claimed by virtue of the separate 

right.” 

ee The words with which this instrument of the 22nd of March 
1834 concludes manifest an intention to become divided, for after 
expressing that they have already divided tho silver, brass, utensils, 
the parties uso these words;—‘We have henceforwatd no interest 
in ench other's effects and debts except friendship between us. We 
find, therefore, a clear intention to subject the whole of the property 
to a division of iutorest, although il was not immediately to be per. 
fected by an actunl partition.” 

“We have no doubt of the legal offect of this deed of March 
1884, It operated in law a conversion of the character of the pro- 
perty and an alteration of tho title of the family, converting ib 
from a joint to soparate ownership, and wo think tho conclision of 
law is correct, viz., that that is sufficient to male a divided family, 
and to make a divided possession of what was proviously undivided, 
without the necessity of its being carried out into an actual parti- 
“tion of the subject-matter,” 

This decision is in my opinion quite consistent with justico and 
common sense, and, also with the law of Inheritance ag laid down 
in the Mitaksharé when carefully read and studied; but even if it 
were not so, it is an authority by which we are governod. 

Reading the zhrar-namak of the 80th of October 1851, it ap- 
pears clear that, although the four parties to the instrument had 





Onar. tt. ] WIDOW'S SUCCESSION, &o. 237 


been jointly carrying on the business of the kote and purchasing 
landed properties, taking 2wr-i-peshgee and other usufractuary leases, 
they had been still separate in point of interest and each had beon 
receiving one-fourth sharo of the profits and appropriating it to his 
own use, The tkra-namah, it was admitted, was between Mukhum 
Lall, son of Chadce Lall, the two sons of Bechun, the son of Gopal- 
chand, and Moneerut Doss, the plaintiff’s husband, the son sof 
Showkee Lall. When I speak of the four parties to the deed, I 
consider the grandsons of each of the sons of Chadee Lall, the 
common ancestor, as taking per stinpes the shaves of their respec+ 
tive fathers and as forming one party entitled to the same one-fourth 
share, as their respective fathers would have been, if living. 

This is made cleay by that part of the deed which says that it 
is expedient that the declarants should havo the names of them- 
selves recorded in the books of the Collector ag proprietors in equal 
fourth shares as follows; that is to say, one-fourth share in the name 
of Mukhun Lall, who was the surviving son of Chadee Lall; one- 
fourth in the names of Lalla Moha-beer Pershad and Monohur Doss, 
sons of Bechun Lall; ono-fourth in the name of Munnee Lall, son 
of Gopal-chund; and one-fourth in the name of Moneerut Doss, son 
of Showkee Lall, 2 te 

It appears from the deed that the four sharers had previously 
made a sottlement by which they were entitled to the lands and 
tho profits of the kotee in equal fourth shares, and that the four 
sharers were in possession each of one-fourth share of the lands, 
and had coutributed in those shaves to the payment of the Govern- 
ment revenuc; that the lands stood, some in the name of one, and 
some in the names of others of the four sharers; and that with a 
viow of making tho settlement more sure and of removing future 
doubts, the thrar-namuk was executed and four lists regarding the 
kotee, and that four schedules of houses, ancestral and acquired, had 
Deen made out, and one of them deposited with cach of the parties. 
Tt is then declared solemnly by the ckrar-namah that, according to 
the terns inserted thereiu, the parties would cause the names of 
the four sharers to be inserted in the register of the Collector as 
proprietors of cqual shares in the snid mehals and of the zemindaroes 
mid mouzalis in mokurruree, It then declares that the villages held 


under eur-i-peshgee mortgages, the putwa villagos, and other vil- 
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tag 


lages which might in future be held undor 2ur-t-peshges morigages, 
certain villages held under a conditional sale, and certain othor 
properties, as well ag the capital and the debts and assets montionsd 

in the chttée of tho kotee, should bo the property of thomsolves, the 
four sharers, in equal shares, without roforonco to tho persons in 
whose names the documents wore made out; and that thoy should 
enjoy the profits or sustain the loss in equal shares, It is then de- 
clared that, of their mutual accord, thoy loft tho business of the 
kotee to be conjointly conducted and managed as heretofore; that 
the affairs of the kotee should bo managed in the best possible man- 

ner in consultation with, and with the consont of, all the shavers; 
that they would share and appropriate the profits theraof according 

to the shares afore-mentioned, that is to say, one-fourth shave each ; 
that if in future any property should be purchased with tho assets ” 
of the kotee, or any transaction in the shapo of peshgee, putwa, 
usufructuary lease, or conditional sale, should ho mado with the 
profits of the joint Aotce in favor of any of tho co-sharors, they 
should all be entitled thereto cach receiving a fourth shave; that =~ 
the houses, shops, and gardens, mentioned in tho schodule, which 
stood in the name of all tho four co-sharors, the silyor plates, tents, 
carpets, househdld furniture, and conveyances, should romain in the 
possession of themselves, the four co-sharers, ag they had hitherto 
been, 

* Nothing can be clearer to my mind than that tho parties wore 
sépfrato in interest although an actual partition had not boon offectod, 

and that their object in executing tho thramnamah was to render 

the settlement by which their intorosts had boon divided moro sure 
and to prevent future disputes, ‘ho parties wore contont to soparate 
in interest ; they did not require a formal partition so long as there 
was no disagreement betweon thom, But, lest any disagreement 
should arise, the following clauso was insorted in tho thrar-namah 
providing for an actual partition whenover it shonid bocome ne- 
cessary, They say “God forbid! If at any timo thoro arise be- 
tween oursolves or our heirs any contention or disagroomont, then 
we or our heirs shall, in accordance with the sharos aforesaid, parti- 
tion all the properly entered in the chitéa of the kotee and schedules, 
and also whatever properly may horoafler be acquired with joint 
funds, and take oqual shares, that is to say, each ono-fourth. On 
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this point no one shall havo any plea to urge, nor shall any ono 
havo anything to do with the share of another.” 

It is clear that the parties in this case intended that thoro 
should be a division of the interest, although there was no formal 
partition by metes and bounds, * 

They then point out certain properties which were the exclusive 
property of some of the shaicrs, and declare that in these’ mong f 
the others has any right or interest, 


The ikrar-namah contains strong evidence to show that ‘hia 


, 


y 


parties were separate before that document was executed ; but even" e 


“g 


if they were not, the ikvar-namah effected a division of right as is 

the property in which the parties agreed they should be entitled to 

equal fourth shares, 

%, It is unnecossary Lo go into tho evidence to show that the tkrar- 

namah was acted upon, and that the joint receipts and profits, after 
deducting expenses were divided into four shares and cariied to 
separate accounts, the evidence upon this and other points, show- 
ing that the parties were separated. 

Woe must ascertain what the parties intended to do, and what 
they did, and then decide what wore the legal consequences of théir 
acts. In the Shiva-gunga case, 9 Moore's Indian Appeals, 611,/i4, ° 
was laid down clearly that, according to the principles of Hind& 
Law, there is a co-paraenoryship between the different members of 
a united family and survivorship following upon it; that there was 
a community of interest and unity of possession beeoen all tho 
mombers of the family; and that upon the death of any one of 
them, the others take by survivorship that in which during tha 
deocasod’s life-time they had a common interest and a common pose 
session, 

In this caso thore was no community of interest, and it appears 
to me, therefore, that the interest of the plaintiff’s husband id not 
pass by survivorship to the other sharers, but descended to his wi- 
dow, the plaintiff, I am thoreforo of opinion that the Principal 
Sudder Amocn was right in holding that the parties were separate 

"ag to the properties included in the thrar-namah. 


ue’ ‘The decision of the Lowor Court (which is in favor of the 
yi widow, the plaintiff) must be affirmed with costs of this appeal. 
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Jackson J.— I will add only a few words to tho judgment of 
my Lord, in which, after long and anxious deliberation on the cago, 
I desire now to express my concurrence,” 

(Some of tha words added by him to the above judgment are 
as follows :—) 

“Tn this caso I havo never entertained any donbé ag to the 
failure of any evidence to show that tho Jains living in a part of 
the country where [lind@s are governed by tho Mit&kshard Law, 
had among themselyes any rulo or principle of inheritance other 

“than that prescribed in the Mitékshaé; and it, therefore, unques. 
tionably followed that tho widow, the plaintilf in this ease, would 
only take the inhoritance of her husband if he at the time of his 
death had been separate in estate,” 

Sutheiland’s Weekly Reporter, Vol, VII, p, 116. 


Carcurra 8. D. A.—The 5th of November, 1821, 


Pokunarain, Momun Laut, and Sonun Laut, Appellants, 
versus 
MussuMMAr Srsprtoon (Widow of Ram-dyal), 
Respondent, 


“he deoreo of y Court below in favor of a Mindit widow for possasaion of hor husband's 
14202 property amondod on tho giound of its not having apeotfed the natino of her 
int ett aud the mode in which tho proporty should bo isposod of aftor hoy death, 


qyps was a claim oniginally proferred in the Zillah Court of 
Virhooy by the Respondent, to recover possession of half the talooks 
an-pore, Mominabad, Hurnarain-pore, &e. 
a the 18th of June 1821, the whole of the proceedings of the 
having been gone through before the Sccond Ji udgo (G, Smith, ) 
efore whom the case was fist heard in appeal, he decreed as fol- 
lows:—It appems from all the ovidenco adduced, that Gunaish 


Dutt and Ram-dyal were two brotheig in Joint possession of an un. 
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ca 


divided landed estate situated in the district of Tithoot; that on the’ , 


death of the former individual, the latter succeeded to his portion 
in right of inheritance, and continued in exclusive enjoyment of the 
entire property until his death when both shares devolved of right 
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on his widow Mussummat Secsphool. ‘his indeed is the substance 
of hor plaint, although for tho present she has advanced her claim 
‘to one moiety only, and has stated it to be her intention to lay 
claim to the other moicty at a future period. It appears from the 
second law opinion delivered by the pundits, thal Mussummat Sces- 
phool has a right to the possession of the estate left by hor husband 
during her life-time; that she may make such disbursements as”are 
necessary for the spiitual welfare of her deceased husband; that 

_ she is nob at liberty to make any other description of alienation, 
and that after her death, in the event of there not being in existence 
any heir of her husband from his daughter down to his spititual 
teacher, the property, which had so devolved on the widow, should 
(escheat to the ruling power. But, in tho decrees of the Courts be- 
fow, there is no mention made of the widow's inability to alienate, 
ror of the mode in which the property should be disposed of after 
her death. It scems, therefore, necessary to amend the decree of 
the Provincial Court by wording the decision thus:—‘ Musswmmat 
Seesphool shall have a life interest ia one moiaty of the landed 
property left by her deceased husband, which property shall be se- 
questered to the use of Government, in the event of there not being. 
at the timo of her death any surviving heir of her husband, from 
the daughter down to the spiritual preceptor. The decree should 
further provide that Mussummat Seesphool is at liberty to suo for 
the remaining moiety of the estate; and that the costs in all throe 
Courts should be paid by the Appellants’ 

Tho case having been next taken up by thé Third Judgo (8. T. 
Goad) he expressed his, concurrence in the opinion recorded by the 
second Judge, with the exception of that part of it which expressly 
provided that Mussummat Seesphool was at liberty to sue‘for the 
remaining moioty of the estate. Ho did not deem it necessary to 
provide specially for her preforing a claim which she was at liberty 
to do undor the general regulations, without such provision ; espe- 
cially ag it appoared that tho names of the Appellants had heen 
regislored with the consent of the Respondent's husband, as pro- 
priotois of one moioty of the ostate claimed. The Fourth Judge 

» (J. Shakespoar) coinciding in this view of the case, o final decree 
was, on the 5th of Novomber 1821, passed according to their con-~ 
current, opinion, which differed only in one particular, as above. 
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specified, from that of the Second Judgo—Sel, 8. D. Ay Rep, 
Vol, IIT, p. 114 (Now Ed, p, 152), 





a 
Caccurtsa IL CG, A—Zhe 22nd of Marek, 1867. 


Present: 
The Iou’ble TL. V. Bayloy and Shumbhoo-nath Pundit, Judges. 


Benec Penstap (Defondant) Appellant, 


VeEYSUS 
Mussuamrat Mona-Boopry and others ( Plainti(ts) 
Respondents. 


Where the Mitdkshad Law provaila, the widow of a member of a jeint Hindi family 
cannot aneceed to hor husband in preforanco to tho husband's brotho, and is no holy 
to her nother intow or to his widow after theit death, 


Pundit, T.—Plaintiff claims as heir to Reut Lall, the deceased 
brother of Jumeeut Lall, plaintiff's lato husband, who had before 
died, Her allegation is that sho was in possession jointly with Dall 
Daee, the deceased widow of Reut, fiom the timo of Reut’s death. 

Plaintiff novor alleged in this case that sho way in possession 
fiom the time of her husband who died before hor biother-in-tavw, 
Fuuther, tho provious unsuccessful proceedings commoneed first by 
Lall Daes (and to which plaintit also was aflorwards made a party) 
to got their names rocordod in the place of Rout Lall after his death, 
show that plaintiff could neyor mako such an allegation. 

Tn this view wo cannot understand upon whab dude tho Lower 
courts made an issue rogaiding plaintiff's possession from tho time 
of her husdand’s death, 

The decisions of both the courts wero chiefly based on the fact 
that special appellant, dofondant, had failed to prove that his father 
was joint with the husband and the brother-in-law of tho plaintiff. 

If these courts really intended to decide for the plaintiff on the 
ground that they wore satisfied that she held independently ag heir 
from the death of her husband, they should have noticed and ox- 
plained how, in the district of ‘Lirhoot under ths Milékshart Law, 
a widow of a deceased Elindd joint brothor could hold ox acquire 







ény sight’ “as eit to ker’ hu dia 1" 
brother in a joint undivided vata fainily ‘Wing: ‘una th 
These courts could not, but have obsgervéd tliat, ove iG 
were allowed. go hold in some WAY jointly with the mmole, “hi 
the family, that could not be as of vight, and eyen if shé, 
and proved to have zeally held, we do nob see shows 
half shave of her husband, the courts could give a pats 
sion to the plaintiff, 

This half share, after the death of Lall Dace, 
special appellant, even if his father and other mat 
living separate from the husband and the brother-in-law oft tf 
a Plaintiff: We, however, see that the very plaint of the plaid 

shows that’she has no case on the grounds taken below, and there’ a 
‘3 yes ho oocasion to try such a claim, 

? ye We, accordingly, decree the special appeal with costs, and, re. 
yi pening the decisions of both the Lower Coutts with costs, tonal 
the plaint of the plaimtiff—§. W. Rep. Vol. VII, p. 292, 
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Held that under the Hindt& Law a widow was not wntitied 
inherit the estite of her-husband’s brother, and she having , oe 
standi in Court could not question the title of the party i int pag 
’ sion of | the disputed estate,—Choora and others y, M4 } 
Busuriteo,—Agra Rep. Vol, I, A. ©, p, 174, Nay 


Held that a widow cannot under Tindé lew claim to inherit the 
estate left by her husband’s unclo, and cannot “éonsequently quions 
tion the Gitle of the defendant (widow of another brother's’ wu 
who was admittedly in possession of the estate olaimed.—Muyséai 
mat Gowree and others v, AMussammat Oomnao Koohwan pableh a 
Rep, Vol, I, A. C., p, 149, a ye i 


Tho childless widow of a Hindt being a separated si 
helross to iad own ostate, but has no right to a share bee fhe a 


































died jewving a childless widow, and anothe? includ two sons, and? 
the third not leaving cilher a wife or children, the widow was held 
y Ao bo ontitlod to her husband’s property, obtained, whotho: real o¥ 
‘ fptisonal, bocause he had separated from his Inothers; but the real 
and personal property of tho brothor who died without wifo or issue, 
evolved on tha sons of the third brother, bocause the widow was 

























and because the sons-of a brother are declared "to be ‘heirg 
lura of the wife, : daughter, her sot, parents or a, brother) yok 
man dying separated without male issue, ea an Sunker and. an« 
fer. v. Pron Koonwur—Born, bp. Vol. I, p. 42%,—Mor, Dig: 
I, p. 818. : ; 
Where ancestral properly has been held according to the+ru 
rimogeniture, and the family is. governed by the law: of thé 
Malékshard, that law, in the event of a holder dying without -ma 
lie, would, if the family were undivided, give the succession td 
ext: collateral male heir in preference of the widow or daughters 
ast possessor, Chowdhry Qhintamun Singh v, Mussumat’ 
Konwari, Privy Council Judgment. The lst July 187 
i, Vol, XXIV, pp. 255—258, 
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Priyy Councit.—The 80th of November 1868, 












In the ease of property, of which part is the common _propert 
‘a joint ‘Hind family, and part ‘the separate dequisition | of 
“deceased brother, his widow (in default of male issue) succeeds to bis, 
séparate estate, 
. Phere being & community of interest and unity of possess 
ween all the members of a united family having common ‘p 
v9 see upon the death of any one of them,’ the ot 









law of sinitilton shows that, ag to the soparatsl ‘to: 

petty of one member of a united family, the ‘other 
that family have neither community of interest nor un! 
ession, ‘he foundation, therefore, of a. right to take sul 
ty by -survivorship fails; and ‘there are no grounds for 
8 widow's right to inherit it to any superior right ‘ 











was ‘decided “by* the - Madias High Court, in whid 
prived even of the mei ‘ed: 66 
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determination seems not ouly “contrary to the. above ruling, yut leo con- 
trary to the Hind law iteolE, A 

By: the law current in the Madras Piealdevioy an. undivided 
Hindé is entitled during his life-time to the separate onjoyment of 
his’ self- aoquired immovable property ; but .on his death without 
male’ issue, ‘such property, .unless it has been pr eviously disposed of, 
devolves on his surviving co-parceners, and his widow is only. entitled 


to maintenance, —Varadi-perumal Udaiyan, Appellatt, v. Ardandré 


” Udatyin and others, Respondents. The 29th of October; 1863,— 


Mad HO, Rep. Voli, p. 413 ile 


. Privy Councin—The 19th. of February, 1847, +. 


Present: 


Lord Brougham, Lord Longdale, Dr. Lusbington, TP, Leigh, Siv 
E EH. East, and Sir B, Ryan, : 


On Appeal from the Sudder Dewanny Adawlut i 
‘for the N. W. Provinces, ° 


Rewon’ PrrsHAp ; ' 
; versus oe 
a 3 Mussuamat Rapwa Beeny, 


A Hindoo testator, after the death of his widow, gavo a motoly of his:proporty to his 
brother A, and on his donth to A's two sons B and C, A dicd in tho lifo-time of the 
toubator’s widow, anda comploto Aivision of’ all A’s proporty which was held hi co pains 

/ oonary Was agrocd upon between B and C; Balad died in the life-timo of, the tostatar's 
widow, and on the death of tho testator's widow, B's widow claimed his share; 

Meld that B and C took A’s moiety under the will as tenants in common, and tht ench, 
of them had a vested interest in a one-fourth share, though the actual enjoyment 
wat postponed until the death of the widdw'; and that tho’ claim, of B's’ widow. was 
not barred by tho dootrine of Hindoo Law that a widow auceooding as heir to hor’ 
husband, cannot recover property not in the possession. of- hor. husband, which doo- 
tring was held: to bo inapplicable to the case of proporty in’ which the-husband had 
a vestod interost under a will or deed, though tho actual onjoyment thereof was post. 
poned during tho life-timo of anothor, —{ . 

According to the Hindoo Laiw a widow cannot claim an undivided property. 


Pakir Chund died in the year 1814, and for the preseut we will 
call him ‘the testator in this cause. He, in March 1814, executed an 


me 
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Sustrumont intended tor regulate the diepadian, of his property 


"after his death, That insbrantont i is sol out at length at page 44 of 


the ‘appendix, 

Fakir, Chund, the tostator, awas one of thies brothors; his elder 
brother was Bhowany Peisad, who is stated to have divided from 
his family, which was originally an undivided Ilindoo family ; ho 
‘eft. two sons, Dial Dass and Goonce Lall. ‘The date of the death of 
Bhawany Persad is not stated, but it was before tho month of March 
1814, Bheckhary Dass was tho youngest brother, and ho died in 
1817; he had thie sons, the eldest, Koonj Belay, died in 1828, 
leaving a widow, Radha Becby, the respondent in this appeal, but 
no male issue, Mudun Mohun, the second son, died in 1829, and he 
left a son, Rewun Persad, who is the present appellant; the third 
son diatl young, and thero is no interest derived through him con- 
corned in this litigation, 

The property in dispute was the proporty of Fakir Chund, and 
all tho parties agreo that the instrument which he executed in 
March 1814, in triplicate, is a valid and operative instrumont, and 
to be carried into effect, 

Pursuant to the terms of that instrument on tho death of Fakir 
Chund, in 1814, his widow, Mehtaboo, succeeded to tho possession and 


. enjoyment of his proporty, She died in 1833, and then a litigation 


avose ag to who wore entitled, and in what sharos, to tako the pro- 


sporty of the testator, 


Tt is not necossary to state the dotails of this litigation, In the 
result, Dial Dass took, under the dooree of tho Court, ono moiety, 
and Rewun Persad was put into possession of the othor moiety, but 
hot go as to preclude any olaim which Radha Beeby, the widow of 
Koonj Behary, might have to a shave thereof, 

Accordingly, she commenced a suit to recover a fourth shave of 
tho estate left by Fakir Chund, and for that purpose filed her plaint 
on the Ist of Juno 1855 in the Zillah Court of Mirzapore, Dial 
Dass compromised with the plaintiff, tho presont rospondent, and 
Rewun Persad in effect became the only defendant, and is now the 
appellant, fn short, the only question now to be dotermined is, 
whether the respondent, the widow Radha Beeby, as heir to her hus- 
band Koonj Behary, is entitled to recover from tho appollant, Rewun 
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Porsad, one-half of the moiety of the estate of, Eakir Ghuind, which 


Rewun Persad is now in possession off . * 
Mr, Monckton, one of the Judges of tho Appallae Court; on 


the 8th of April 1839, protiounced his opinidntin favor of-the rd - 


spondent, and that the decree of the Zillah Court ought to be r9- 
yersed, The papers in the cause having been submitted to tho 
consideration of Mr, ‘Laylor, another Judge in the” sume Court, his 
opinion agreed with that of Mr, Monckton, and atccontinglyzon 
the 29th of April 1889, a decree was pronounced reversing the decree 
of the Zillah Court dated the 14th of September 1888, in effect 
declaring that the respondent was entitled to recover one-fourth of 
the estate left by Fakir Chund; that the present appellant should 
pay to her as much as he had received beyond a fourth share of the 
said estate, and that Dial Dass should, if there was any deficiency, 
make good the same. 

From this decree Rewun Persad has appealed to her Majesty 
in Council, and the question is, whether he ought, according to tho 
law prevailing as to Hind& families in the district whero the parties 
lived, to refund to the respondent so much of the estate of Fakir 
Chund as exceeds one-fourth thereof, 

There are certain facts not in contest in this cause, All parties 
agree that the will or deed of Fakir Chund, whichever it may be 
called, is an operative instrument; that one moiety of his estate, 
on tho death of his widow, Mchtaboo, became the property of the 
family of Bhowany Peisad, and that one-fourth of tho property 
belongs to the Appellant, Rewun Persad, through his father, Mudun 
Mohun, who died hefore Mehtaboo, viz, in 1829, Neither is it de- 
nied that the remaining fourth became part of the estate of Koonj 
Behary, who died in 1823, in the same manner as the one-fourth* 
became part of the property of Mudun Mohun, assuming it to have 
vested in either during their lives. t 

Again, it is admitted that, according to the Hindi Law of Sues 
cession, Radha Beeby, tho respondent, became heir to tho divided 
estate of Koonj Behary, he having died without male issue. 

Radha Beeby, the respondent, being entitled to the estate 
generally of Koonj Behary, she is entitled to this one-fourth of the 
property of Fakir Chund, if it is become a part of the estate of 
Koonj Bohary, 
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Tho appellant alleges, and alloges truly, that tho rospondent 
cannot recover from him tho property of which he is in possosston- 
unless shé proves hor title. Sho assorts that sho as hotr is cntilled 
to the wholo, unless there be a special oxceplion, The appellant 
alleges two grounds of “oxception :— 

First —Vhat, Koonj Bohay and Mudun Mohun were two un- 
divided brotheis, and that this sharo of Fakir Chund’s estate was 
undivideds that, by the Iindg law, therefore, the widow cannot 
claim it, though sho bo heir. 

- Secondly.—Lhe appellant alleges thal this proporly never was 
in possession of Koonj Bchary that, by tho Tlindi Law, tho widow, 
though his heir, cannot claim property not in possession of the de- 
coased husband, and that, for this reason, her claim must fail. 

* Now, as to the first grounds of defence, tho law is not disputed, 
Ti"is not denied that a widow cannot olaim an undivided property. 
The decision of this question therefore turus upon a mattor of fact, 
namely, whether Koonj Behary and Mudun Mohun were divided 
brothers or nob, 

Woe think that it may be admitted that the prima facie pro--. 
sumption, where there ate no circumstances to affect it, is that ovory 
Tlindoo family of this class was an undivided family, and, cotise- 
quently this presumption must prevail, unless the circumstances of 


this case lead us to a contrary conclusion, We must, thorofore, con. + 


Bider the circumstances, having, howovor, first directed our attontion 
to some points of Ilindd Law which may havo bearing on the 
conclusion to be drawn from the facts. 

First.—Wo apprehend it to be undisputed that a division may 
he éffected without an instrumont in writing, 


Secondiy.— That a division may be either total or partial, 


Thirdly.—That a separation from commensality daes nob,*ns a 
necessary consequence, effect a division of propetty, or, at least, of 
the whole undivided property. 

Bheckhary Dass died in 1817, and by the instrument of March 
1814, called the will of Fakir Chund, a moiety of his proporty, on 
the death of his widow, is given in theso words :— Lot my brother, 
Bheekhary Dass, aforesaid, and, after the death of my snid brothor his F 
sons, take one-half.” 


# 


oa 


J 
* 


Sa 





sees Senctonst9 


on 


aed 


ot 





& te 


: ‘ 
Onar.1.]  °*  WIDOW'S SUCCESSION, &o. 249 


Now, we conceive that Bheekhary Dass, having died in 1817, in 
the life-time of the widow, tho tenant for life, and his sons surviving 
him, this moicty was not a part of‘ his estato, properly speaking, and 
that, therefore, primd facve, it could not be divided as part of the 
estate of Bheekhary Dass, 

The Pundit of the Sudder Adawlut of Calgutta gave in his 


bewusta, The opinion of this Pundit supports the claim of tia, . 


widow whether there had or had not been a division of Bheekhary 
Dass’s estate between his two sons. * 1% 

The decision of Mr. Monckton, the Judge of the Sudder Adaw- 
Iut of Allahabad, before whom the cause first came, js in favor of 
the widow (page 86). 

The true question, then, before us, is whether we are convinced 
by the arguments of the appellant that this decision is eroneous; 
for if not so convinced, it must be affirmed, « 

We think, on a consideration of all the circumstances, that a 
complete division of all the property of Bheekhary Dass which was 
held in coparcenary was agreed upon between the brothers, and we 
think so from a consideration of all these papers, 

So stands the case upon the pleadings, A division is admitted, 
and no particular exception alleged. The objection of Rewun Per- 
shad is not that there was a special exception of the disputed pds 
perty, but that from the nature of the property it was necessarily, 
excepted, 

We do not think that there is any thing in the nature of the 
disputed property which should except it from a general division. 
The testator, after the death of his widow, gives his property to 
his brother, Bheekhary Dass, On his death it becomes divisible into 
two parts, one moiety to the sons of Beckhary Dass, We apprehend , 
that thoy would take as tenants in common—in fact, that they had® 
each of them a vested interest in one-fourth share not to come into 
actual enjoyment till the death of the widow. But hore was no 
contingency, as contended for by the appellant, The only uncer- 
tainty was the period of enjoyment. 

We are inclined, indeed, to the opinion that this property was 
not properly the subject of any division at all, but that the division 
was effected by the decd or will, and that each brother took one- 
fourth as a divided propeity. 

Vot, It 82 
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5 In tho Sudder Adawlut, however, much moro important evi- 
dence was produced, viz, tho proceedings in an action brought by 
Mudun Mohun in 1825. In that suit Mudun Mohn ploaded tho 
division of the paternal estate, and the soparation from his brother 
Koonj Bohary. 

We think that this avorment by Mudua Mohun, and which 
was supported by evidenco is strong proof against Rowan Porshad, | 
who claims through him, that a division aud sopavation hed taken : 
place, : 

And heiein wo agree with Mr. Monckton, that the fact of Re- 
wun Pershad not having specified any cxcoptions to the partition 
being of the whole of the paternal property, is evidence that their 
-Were no exceptions. . 

r 4 We think that, upon a consideration of these premises, we are 

justified in concluding, if such conclusion bo necessary for the deci- 

sion of this case, that a complete division and separation did take 
place between Koonj Behary and Mudun Mohun, 
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It may be well hero to notico another argument ‘which was 
strongly pressed on behalf of tho appellant, It was said that the 
widow, as heir, could not claim any propely of hor husband which 
was not in possession at the time of his death; that tho disputed 

, property was, at that poriod, and for yoars aftorwards, in tho posses- 
ans ion of Mehtaboo, and that, consequontly, Radha Boeby can have 
2 “no clatim to it. 

4 There is not the least reference to it in the opinion of the Pyn- 
} dit of tho Sudder Adawlut of Allahabad, nor in that of the Pundit 
of the Sudder Adawlut of Calentta, vob in the Tudgmont of Mr, + 

» Monckton, in which Mr. Laylor concurred. Wo think that it would 

be impossible, under such cincumstancos, for us to revorso the decree 
of the Court below on that ground. Indeed, this avermont of the 
law is not even one of the grounds of appeal. 
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Wo have no intention whatever to disturb tho doctrine of Hin- ans a 
doo Law thata widow succeoding as heir to her husband, cannot 8 
vecoyer property notin possession of her husband. But we think ‘ 
that it has nat been shown in this case that the disputed property uo 
was not in possession according to the meaning of that term, in ‘ 7 


Hindoo Law, nor that the doctrine applies to a property where the 
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husband had a vested interest undor a will or deod, and the actual 
enjoyment thereof was postponed during the life-time of another, 
We proceed then to determine iia caso, on the assumption that 
there was a completo division between the two brothers, and that 
the law, as to possession by the husband, does not, under the exis- ‘ 
ting circumstances, bar the widow's claim. ‘ of aig ; 
We do not think that this propeity was bequeathed to flie’two 
brothers ag joint tenants. But even if it were, we should inoline to ” 
the opinion that the division extended to it, We thorefoie cotie to ° a 
the conclusion that, either the disputed property was never held in oe, 
joint tenancy, or that if so hold, it was divided, and consequently f a 
we affirm the judgment, on the grounds taken by the Pundits in 
the Sudder Adawlut, and adopted by the two Judges of that Court, 
and it must be affirmed with costs.—Sutheland’s Privy Council 


Judgments, p. 172—S. W. R. Vol. IL p. ¢. pp. 35-40, 


The doctrine of Tlindd law that a widow, succeeding as heir to 
her husband, cannot recover property of which he was not possessed is . d 
inapplicable when the husband has vested interest under a will or tage 


3h 


deed, the actual enjoyment being postponed—Hurro Soondary Pale 
Debea Ohowdhrain v. Rajessury Debea,—H. 0, A. The 3rd of May 
1865, 6. W. Rep, Vol. IJ, p. 821, ths 


Bompay H. ©, A.—The 9th of October 1867, 


PArvart Kom Duonpi-rdm, Appellant, j 
Burré Kom Dmonpr-rdm, Respondent, Var 


D, a Pardesi Windd rosirling at Nasik, died leaving two widows, B and P; B, who was . 
tho fist wife, though nob incontinont, had beon turned out of his house by her huge 
band somo time afte: he manied P by pdé, 

In a suit by B, to recover a moioty of D's estate, P, whilo admitting that she herself 
lind boon lending a life of prostitution since D's death, resisted a partition of his 
ogtate, on bho grounds that, B had sinco D's death cohabited with M, and aubse-« { 
quently mm vied with R 3 both of which allegations B denied. 

Held, that, though, by Tindd Law, incontinonco excluded a widow from succession to 
hor husband's catate, yot if the inheritance were onco vested, it was not Hable to be 
diveatod, untoas hor subsequont incontinonce wore accompanied by degradation ; bub 
thot, hy Act XXT, of 1860, deprivation of caste can no longer be recognised ag work~ 
ing a forfeiture of any right or proporty, or affecting any right of inheritance, 
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Held, however, also that if B, had duly rommaiicd, sho would conse to have any right 
to recover or hold any pait of hor Jato husband's propor ty ; and, ag the Distifot Judge, 
on appeal, had left tho faot of B's 1emariinge unaseer tained, that his dooioa must bo 
roversed, and tho case remanded for a finding on that question, 


Westropp, J.—Vhis is an action by Bhikt against Pérvatt and 
her father, Mén-sing, to recover from them Rs. 2, 892, alleged to be 
the moiety in value of tho estate of Dhondi-ram, deceased. 

The first wife of Dhondi-rém was Bhikt. Subsequently he 
marriod, by pat, PArvati, who was then a widow; and about one 
year and a half afterwards, ho tuned his first wife, Bhiki, out of 
his house, The Judge finds that, duing Dhondi-réim’s life-time, 
Bhiké neither deserted him nor was unchaste. Dhondi-ram died in 
Posh, Shake 1871 (December 1859). ‘he defendant Pérvatt pos- 
sessed horself of his property, movable and immovable, 

Parvati (who, the Judge states, admitted that, sinco Dhondi- 
zdm's death, she has beon living as a prostitute) rosisted a parti+ 
tion of the property, on the ground that, subsequently to the death of 
Dhondi-rém, Bhikad had cohabited with Mirdha valad Naiayan, 
and afterwards married one Ré&im-sing, both of which allegations 
Bhikt denied. 

Where there ave tivo widows, who wore both tho lawful wives of 
a deceased Ilindd, who dies separate and without leaving male issue, 
they succecd to equal moictios of his property, movablo and im. 
movable: Wost and Buhlor, Bk. I, pp. 88, 89, 91; Maytkha, Ch. 
IV, Seo, VIII, pl. 9; 1, W. H. Maonaghton, IL, L. 19; Steelo, p, 48, 
para, 23, and p, 282, para, 72; Dos dom. Bhagobully Raw» y. Rada. 
kisson Mookogec*, Ramta v, Bhigit, Sreo Muttes Mutteo v. Ram- 
conny Dutt]; and see Rindamma v. Venkata-rdonappa § 

But if either widow remaizy after tho death of her husband, 
she can neither recover nor retain a share of hig property, By 
remartingo she forfeits her right to it, This is so by Hindi Law, |] 

If, therefore, Bhika actually married Rém-sing, she must fail in 
this suit, 

_ But as, upon the Judge’s decroe, wo are unable to say whether 
she mairied R&m-sing or merely cohabited with him, it behoves us 
to consider what is the legal result of the incontinence of a Hindi 





* Supplt. to Morton’s Rop, by Montilou, 814, +1 Bom, H. ©. Rep. 66, Post, Dp. 256. 
} Enst’s Notes ; 2 Moi. Dig, PR 80, 81, 82. § 3 Mad. I. 6, Rep, 268, 
I| Steolo, pp. 170, 177 ; West and Buhler, BE, I, pp, 98, 09. 
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widow, who, as we are bound to hold in the present case, continued 
virtuous during her husband’s life-time, and in whom, accordingly, at 
his death, a moiety of his property vested in interest, although she 
has been kept out of possession of it by his other widow, 

By Hindt Law, incontinence excludes a widow from sneces- 
sion to her husband’s estate; Maytikha, Chap, IV, See. VIII, pl. 2, 
4, 8, 9%; Mitékshar& on Inheritance, Chap, II, Sec. i, pl. 19, 29, 
80+; Déya-krama Sangraba, Chap, I, Sec, ii, pl. 38{; 2 W. 
H, Macnaghten 20, 21; Doe dem, Rada-money Raur y. Neel-money 
Dass§ ; 3 Colebrooke’s Dig, 474, 478, 479, 576, paras cccov, coceviii, 
ececix, cccolxxvii, Some of the above quoted writers speak 
of suspicion of incontinence as sufficient to justify her exclusion. 
But the better opinion seems to be that nothing short of actual in- 
fidelity disqualifies: 1 Stia. H. L, 186; 2 Ibid, note by Mr. Ellis, 
p, 271; Steele], a high authority on this side of India, and 
MacnaghtenT speak of adultery or incontinence, and nowhere of 
mere suspicion of those sins, as affecting the widow's right to suc 
ceed to or hold the property of her husband, If, however, the in- 
heritance be once vested in the widow, it is not, by Hindt Lav, 
liable to be divested, unless her subsequent incontinence be accom. 
panied by ‘loss of caste, unexpiated by penance and unredeemed 
by atonement ;” 1 Stra, H, L. 186, 168, 164, 244, Mr, Sutherland 
also rests the forfeiture on degradation from caste. Seo his remark 
in 2 Stra, H. L, 269, Appendix. §o too Mr, Colebrooke says: “Nor 
after the property has vested by inheritance, does she forfeit it, un- 
less for loss of oaste, unexpiated by penanco, and unredeemed by 
atonement,” See his remark 2 Stra. H. L, 272, App. Not only 
incontinence after the husband’s death (Steele, p, 41, para. 28,) but 
in many cases, even adultery in his lifetime, may be expiated by 
penance. ** 

There has not been any finding in this oase as to whether Bhika 
had been put out of caste; or, if so, whether she has since, by pen- 
ance, expiated her incontinence, if any. We have, however, arrived. 
at the conclusion, thag modern legislation has rendered those ques- 
tions immaterial, At the first glance at Act XXI of 1830, we had 


* Stokes’ I. L, Be, pp. 84, 86. ‘t Ibid, pp. 482, 486." 4 Ibid, p, 474, 
Supplt. to Morton's Rep. by Montiiou, p. 314, 
ff p. 48, para, 265 pp. 178, 174, para, 19; and a ee Ai nould, J., 1 Bom, H, 0. 
Rep, é I 2 Ww. #H, ‘Macnaghten, 20, 21 
** Bécelo, pp, 80, 40, para, 19; pp, 172, 173, er pmas,, 15, 10. 
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some doubts, arising fiom its preamble, whethor the Act applied to 
the case of a widow dogradod from casto on tho ground of inaonti- 
nence, Butaclosor examination of that onactmont removed the 
doubt. Tho Legislatme did not simply oxtond the Bengal Reg. VII 
of 1882, Sco ix, which is sot forth in the preamble, to tho rest of 
Buitish India; bul, rociting that it would bo bonoficial to extend its 
“principle” throughout British tertitory, onacted that “so much of 
any law or usage, now in force within the torritorios subject to the 
Government of the East India Company, as inflicts on any porson 
forfeitmo of rights or property, or may be held in any way to im- 
pair or affect any right of inheritance, by 1eason of his or her re- 
nowncing, or having been excluded from the communion of any re- 
ligion, or being doprived of caste, shall conse to bo enforced ag law 
in*the Courts of the East India Company, and in the Courts estab- 
lished by Royal Chartor within tho said territories.” Tho Act is not 
limited to renunciation of religion only, but, after providing for that 
case, specially includes doptivation of casto, and is not restricted to 
deprivation of caste on any particular ground. Henco deprivation 
of caste, whether it be for change of religion, or for unexpiated in- 
continence, or any other causo, oan no longer bo recognised as either 
working a forfeitire of any right or property already vested in intor. 
est, or as impairing or affecting any right of inheritance,* 

We havo consulted the Chiof Justice and our other learned bre- 
thren usually sitting at the Appollate Side of the Court, and find 
that they"conour in that view of Acl XXI of 1860, which appears 
to have been the same aa was taken by Sir Lawronca Peal, O. J, in 
Doe dem. Sham-money Dases v. Nemy Churn Dass, a case decided in 
July 1851. ‘The lessor of the plaintiff was a Tlind& widow, who had 
inherited her husband’s property, but had boon deprived of posses- 
gion, and sued to recover it, ‘I'he defenco waa that sho had forfeited 
her right in the property, by reason of her having, since his death, 
led an immoral and unchasto life, Peel, C. J., referring to Act XXJ, 
of 1850, gave a verdict in hor favour, 

We must hold that, although Bhik may have been inconti« 
nent, and may consequently have been expelled from caste, sho 
would not, upon those grounds, be disqualified to obtain a partition 
in her favour of Dhondi-rim’s property, 





* Boe, howover, Post p, 265, 
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Tf, however, she have duly remarried, sho would conse to have 
any right to recover or hold any part of the property of Dhondi-rém. 
Tho Judge having left the fact df remarriage unascertained, wo 
must reverse his decree, and remand the cause for the determination 
of that question. 

Warden, J., concurred. tame a 

Bom, II. G. Rep Vol. LY, p, 25. ee 


Held that incontinence of plaintiff is established, and thé right 
of succession which by Hindtt law she thereby forfeited is not affésted 
by the provisions of Act XXI, of 1850, which refer to the rehufol- +, 
ation of the Hindé religion and not toa case of incontinence.— 
Rayj-koomaree Dassee, v. Golabee Dassee**—Cal.S D. A. Dec, for 
1868, p, 1891. 
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Bombay, H, C.—Zhe 11th of September 1862. 


Rami widow, Applicant. é 
BuAar widow, Caveatria. 


Where 4 IIindt dies intestate leaving no isiue and several widows, the widowa' guecoed 
equally, and are entitled to equal shares in hig estate, and tho ordinmy coursestyoyld 
bo to giant them a joint administration, 

Infidelity in a wifo, or mcontinenco in a widow, in ordo: to constitute a disqualifostion 
to inhoult, must be positively proved, o1 at any rate there must be a reasonably woll- 


grounded suspicion of its having taken place, 
, 


Arnould, J.—This is a question between two widows of a 
deceased Hind as to which of the two has tho right to administer, 
The admitted facts are—(1) That deceased died intestate and child- 
less on 20th January 1862. (2) That Ramié, tho applicant, is the 
elder widow, having been manied to the deceased about shivky 
yours ago; that she loft his house some four or five years ago, and 
did not return to 1b till after his death, (8) That Bhdgi the cavea- 
trix, is the younger widow, having been married to the deceased 
about eight yeas ago, and that she continued from her mairiage to 
live with him till his death, The evidence taken altogether shows 
this:—that till tho second maniage Rami and her husband had 





i 





* This case will bo found in oxtonso nm the Vyavasthd, Darpana, (socond edition). 
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not been on bad terms; that after the second marriago quarrels 
avose; that Ramié left her hyshand’s house secrotly with Rakhmi 
and Sith-rém. It is not proved that she teak her jowels with hor, 
nor that she lived in coneubinage with Sité-réin or any ono else, 

On the othor hand, I think, it is mado out that she lived quietly 
and decently at her father’s house; On the whole I think the evi- 
dence fails to prove adultery in Ramié, fails oven to make out a 
case of suspicion of unchastity, bul docs show misconduct in her os 
a wife in absenting herself from hor husband's roof, without sufficient 
cause (according to Ilind4 manners and feelings), and refusing to 
return at his request. 

Against the other widow nothing whatever is alleged. 

Has either of these two widows an exclusive right to tho pro- 
petty here? According to Sir T. Strange, Vol. I, pp. 186, 187 (ed. 
%f 1880), “when a man has left more widows than ono, and no son 
by any” (which is tho present caso), “sho who was first martied, 
being the ono who is considored to have been marricd from a sense 


” of duty, succceds in the first instanco, the others inhoriting in their 


turn as they survive, entitled in the meantime to be maintained 
by the firat.” But Sir LT. Strange refers, in his notes on this passage 
in his text, to p. 56 of the same volume, whero wo find this: “it is 
the eldor or first widow that succeeds eventually to hor husband as 
heir, maintaining the others, who inhorit in thoir turn on her death, 
0.” ‘But note 7 querios tho position, and refors us to the Mayrikha 
a work of great authority on this side of India, At p. 59, para, 19, 
of the Mayzikha (Borradaile’s Ed.*) we find that “oven childless 
wives of tho father are pronounced equal sharors.” And again at 
page 108, para, 9, “The wife if faithful lakes the wealth, but if there 
be more than one they will divide and take equal shaves;” ‘and this 
dochine has been followed by the late Supreme Court in a cage of 
the goods where the Court, after consideration and obtaining answers 
from tho Shdstrés of the Suder Adalat and at Pund, held that “if 
there be more than ono widow, each of thom is ontitled to an equal 
share of the property.” It appoars from those answers that, although 
the author of the Maytikha citos no text in support of his opinion, 
such texts are to be met with in the Vérdenitro-daya, an authority 
of the Benares school, and Macnaghten’s Principles of Hindd Law, 





+t Stoke's Ed. pp, 63 and 86, a 
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a work of authority in Bongal, Ibis also ssid, p, 19 of tho latter 
work (Hd. of 1829), that if there be more than ono widow their 
rights are equal. ‘Tho case in Mortori’s Reports, p. 314, shows that 
this rule was acted upon by the Supremo Comt in Caloutta as early 
as the year 1791; and in Moiloy’s Digest, Vol. I, New Series, Title 
* Hind widows,” p, 180, 8. 15, we find an instance of its being acted 
upon ih the North-Western Provinces in 1850. On theso authorities 
we hold that the widows in this case ave primd facie entitled to equal 
shares of the property, and it remains to be considered whether either 
of them is disentitled by misconduct to a share, at if not, then 
whether we ought to grant administration to thein jointly, or to one 
only, and, if the latter, to which of them, As to the general 
doctrine, that proved infidelity before widowhood disqualifies, and 
proved incontinence after widowhood divests the inheritance, the 
authorities seem to clash ; and as to tho nature of the proof of inconti-- 
nence that disqualifies there is again a discrepancy in the authorities, 
Sir T. Strange, p. 136, after laying down the principle that “an ung 


chaste wife is excluded from the inheritance,” adds “ that nothing ‘ 


short of actual infidelity in this respect disqualifies,” and tho autho- 
rities collected in the Appendix to which he refers support this view. 
In all tho oases wo have been able to consult, the proof of inconti- 
nence or infidelity seems to have been positive, The Maytkha, 
on the other hand, p. 102, lays it down, “ ‘That even a suspicion 
of incontinence ig enough to-reduce a widow's tights to that of 
mere maintenance,” This, as it soems to us, can hardly mean vague 
suspicion ; it must mean a reasonably well-grounded suspicion short 
of actual proof, In this case, for instance, had Ramié gone off with 
Sité-r4m alone, and been proved afterwards to havo been in company 
with him at a distance from her husband’s residence, this would 
probably havo constituted a case of suspicion sufficient to deprive 
hey of inheritance on the authority of the Mayztkha. But the 
proof here falls short of that. It does, however, show such mis- 
conduct as would render us reluctant to confer tho administration 
on hor to the oxclusion of the younger, irreproachable widow, On 
the wholo, we strongly recommend that tho Administrator General 
should be requested to take the administration on himself. If this 
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suggestion is nob acted on, we should bo driven to grant a joint 
administration.*—Bom, H. C. Rep. Vol. 1,-p. 66. 


It appears, thorofore, that « Lindt widow is not bound to reside 
with the relatives of her husband; that the relatives of hor husband 
have no right to compel her to live with thom; and that sho does 
not forfeit her right to properly or maintenance inorely on account 
of her going aud residing with ler family, or leaving her husband’s 
residence from any other caso than unchasto or improper pur. 
poses-—Part of tho Puivy Council Decision in Rajah Perthee 
Singh v. Raj Kooer alias Rani Shib Kooer—B. L, R. Vol. XII, 
page 238, 


« See the Privy Council Decision in Késhfi-ndth Basdk and 

am&néth Bastk versus Tara-sundart Dist and Kamal-mani Dasf, 
upon which the abovo decision is based and which is to bo found in 
the Vyavasthé Durpana (2nd Ed. p. 97) and some other books. 


A Hind& widow does not forfeit hor right to succession by re~ 
moving from the family dwelling house of hor deceased husband. — 
Oma Dabew and others v. Kishen Ifunee Dabea|—Sel. 8. D, A. 
Rep, Vol. VII, p, 270. (New Ba, p. 828.) 


Although tho Shéstres impose on a widow tho duty of living 
with hor decoased husband’s relatives, tho duly has been rogarded 
Spythb British Courts as a moral duly which they will not lend 
their aid to onforco, and of which the non-porformanco doos not 
deprive the widow of her right to inherit —Umiris Kowaree y. Kedar 
Wath Ghose and others, Agra Rep, Vol, IT, p. 182. 








* Nora.—Mr, Justioo Strango, of the High Couit ab Modias, in bis “Manual of Hind, 
Law mrovailing in tho Presidency of Madras” (2nd Jad, para, $26), lays ib down that in 
Southern Indla tho nw is that tho wives aro viowed on an equality, and inherit jointly, 
and cites tho Mitdkshnid, II, i, clause omitted botwoon olausoy five and gix of Cule. 
Drooke's translation, 

+ See the Chaptor on Maintonanes in which tho nbove onsp fa givon i extenao, 

t That part of the main decision of which tha above id an abatract is as follows —~ 
Is tho plamtiff debaried from suing by tho fact of hor having chosou, to reside in the 
fomily of her fathor instend of that of hor hubyand? On thts point the deoision 
of the Privy Council in the case of Kdshi-ndth Basth versus Wara-sundart Dsl and 
another (See page 86 Morton’s Roports,) ia, in tho opinion of the Comé, quito decisive 
as to the right of the plaintiff to sue, 
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: . * . 
One Venkanna Gandu dicd leaving no son but lwo widows—~ 
Krishnamma aud Rindamma, A Yispute having arisen, Krish- 
namme brought a suit against Rindamma and obtained a decree 


dividing equally between them the lands of the deceased husband, , 


Krishnamnna took possession of her moiety and held the same till 
her doath when Rindamma took possession. 

In a suit by the sons of the deceased daughter of Krishnanima 
against Rindamma, for the share formerly held by Kvishnamma :— 


Held, that they were not entitled in preference to the surviving 
widow, They may have a good title as next heirs of the husband 
upon the death of the defendant, the surviving widow.—Rindamma 
v. Venkata-ramappa and four others—Mad H.C. R, Vol. III, 


page 268, 


One of the tio widows who had suecceded to their late hus<* 


band’s lauded property in separate possession, made over her share, 
by a deed of gift, to her husband's illegitimate son, who, on her 
death, sued the surviving widow for the share of the donor. Held 
that he had no claim as the widow had no power to alienate the, pro- 
porty, except for the performance of funeral rites, or for her own 


subsistence,—Gunput Singh v. Mussummat Ranee Chula 


N. W, Decis. Vol. V, p. 202—Morl, Dig. N. 8. Vol. I, p. 180, “+s 


A accond widow succeeds to the inheritance on the déath of the 
first~Svee Vulsavoy Jugga-nadha Rauee v. Sree Vutsavoy Boochee 
Seetiah.—Caso 5 of 1824, Mad, Dec, Vol. I, p. 4538—Morl, Dig, 
Vol. I, p, 818. 


If a Hind& die without issue, leaving two widows, they take his 
whole estate for life; and on the death of one, the whole survives 
to the other, upon whose death it goes to the collateral heirs of the 
husband.—Sreemutee Brojessury Dossee ¥. Ran-cony Dutt and 
anothor,—ast’s Notes, Caso 54, 
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Widow's Powers over her Inherited Property, 
Privy Councin.—Zhe 21st of December 1861, 


Present: 


Lord Justice Knight Brnco, Lord Justice Turner, 
Six J. 'L, Coleridgo, Sir L. Peel, and Sir J. W. Colvilo, 


On Appeal from the Sudder Dewanny Adawlut at Madvas, 


Tum Coniecron oF MASULIPATAM, 
VErEUS 
CavaLy Vunoarra Nararara* 


Under tho Hind4 Law a widow, though she taked aa hotv, takes a apeaial and quolifledt 
estate, If thore bo collatoral hoha of hor husband, sho cannot, of hor own will, 
vi, alienate the property oxeept for spocjal proses. Vor religions or chmitablo pur 
poses, or those which nro supposod to oonduce fo tho spiritual welfare of her husband, 
sho has a larger powor of disposition than that which sho possoxses for puoly wouldly 
pm poses, To support an alionation for tho lnat, sho must show nooossity. Tho ro 
atiictions on her power of allonation ayo inseparable from hor estate, and jndepencont 
of the existones of hoits capablo of taking on hor oath, If for want of hoits, the 
propaity, ao far og it has not buen lowfully disposcd of by hoy pnssoa to the Crown, 
tho Crown has tho ame powor of protecting its interest ag an hoir by imponohing 
any injurious olionation by tha widow, 

Whoro au opinion, apparoutly discordant from works of ourent and oytablishod autho: 
rity Js delivorod by Pundits, tt must nol be takon on their authority to bo a correct 
oxposition of tho law. ‘hoy should bo quostioned furthor ns to authoritios, uango, 
and gondrally 1o¢eived opinions, 

Tho nots of a Govornmont offteor bind the Govanmont only when ho fe noting in tho 
Alschargo of a cortain Auby within to limils of his authority, or, ff he exceed that 
authority, whon tho Governmant, in fact ov in lew, dirostly, or by impliontion, sntifies 
the excoas, 

‘The onus is on thoxe who claim under an alionation fiom a Hindi widow to show that 
tho transaction was within hor limited powors, 


This cause has como before their Lordships on appoal for the 
second timo, They regret to find that thoy ave still without tho 
means of satisfactorily dotormining the long litigation betwoon the 
parties, 

‘The zomindary, which is the subject of the suit, was claimed by 
the appollant on behalf of the Government of Madras, as an oschant 


* This caso is considered to be the lending oage on the aubject of a widow's auccesaion 
and power pyer hor inherited propaty, Vide Norton's Loading Casoa, pmb LI, p, 618, 
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to which the Crown becamo entitled on the death of the widow of 
the last male zomindar, of whom there wore no heirs in remainder 
to the widow; and he claimed to have it free, and discharged from 
allincumbrances with which it had been charged by tho widow 
during her enjoyment of it, 

The respondent disputed the right of the Crown to take the 
particular property by escheat in any circumstances; and jnsisted 
that, even if that right existed, he had a title to the zemindary para« 
mount to that of the Crown by virtue of a razce-nameah executed in 
his favor by the widow in her life-time. Ilis case as to this was, 
that his father had made advances to the widow for some of the 
purposes which, under the Hindoo Law, justify the alienation by a 
widow of immovable property inherited from her husband, and 
had obtained a decree for tho amount of tho debt; that after his 
father’s death he had taken out execution on that decrec, and that 
to stay his execution the 1azee-namab had beon executed. Ho fur- 
ther contended that this had been done with the sanction and under 
the advice of the then Collector of the District, and that tho Govern- 
ment \vas estopped from disputing the transaction, if it could other- 
wise have done so, by the conduct of its officer. 

’ The razee-namah was in the nature of an agroemént for the pays 
ment of the judgment-debt by instalments, with stipulations that 
if dofault were made in tho payment of any instalment, tho whole 
stim should become due, and that the judgment-creditor should be 
put into possession of twelve out of the fourteen villages comprising 
the zeminday (which were to be impledged to him) and should, on 
her death, take possession of the two other villages, and hold the 
whole zomindary ag his absolute estate. No instalment was paid by 
the widow, nor yet was possession taken under the razee-namals‘ in 
her life-time, The respondent, however, alloged that it was by rea~ 
son of an order of the Sudder Court, suspending the execution of 
the razee-namah, in consequence of proceedings in another suit, that 
he failed to got possession, ' 

It follows from this statement that the questions to be detor- 
mined in the causo wore, whether the Crown had any title by escheat 
to the lands; and, if so, whether that title had been defeated, either 
absolutely or to the extent of any subsisting charge, by the acts of 
tho widow in her life-time. ‘Tho latter question involved tho consi- 
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deration; of the powors of a ITindoo female taking her lhuaband’s os. 
tate by inheritance, and whether the transaction relied upon by tho 
respondent was an act dono bond fide in the oxercise of her powers, 
or a mete colorable contiivanco for transforiing the property to the 
respondent in spite of her disabilities. 

In the judgment of the Sudder Adawlut, whieh was tho subject 
of the fist appeal, the Court has dealt with the first of these ques- 
tions only, It held that the proporly having bolongod to a Brahmi- 
nical family, the Crown had no sight to take it by escheat, though 
on the cloarest failure of heirs: and therofore dismissed the suit on 
that ground, without adjudicating upon the other questions raisod 
in it, 

Upon the appeal, however, the whole case was, moro or less, 
fully argued, ‘Their Lordships camo to the conclusion that the 
judgment of the Sudder Adawlut was crroncons; that tho Crown 
was cutitled to take the property of a Brahmin ag of any othor 
Hindt subject, dying without heirs.* : 

The case went back to Madias, and was ro-heard by the Sudder 
Adawlut there, In the judgment pronouncod on tho 22nd of Octo-« 
Der 1860, the Judges stated that—Admitting the right of the Grown 
to take by eschoat property of which the last ownor died without 
heirs, they held that wheve thero had beon an assignmont by that 
owner though a female, the Crown could not tako tho place of an 
heir to challenge her power to make that assignmont. ‘They, thore- 
fore, decided that the suit, having been brought upon tho erroneous 
assumption that the Crown had the power to challenge and defeat 
the act of the last incumbent, should be dismissed. 

‘They next decided that, even if tho Crown had tho 1ight con- 
tended for, it was estopped from asserting it by the acts of the Col- 
lector, and the sanction given by him to the razoo-namah of 1841, 

They, lastly, decided that, even if the Crown could now challongo 
the alionation in question, Lhe plaint had not been proporly framed 
for that purpose. 

Itis with the appeal against this judgment that their Lord- 
ships have now to deal, ‘ 





* This decision of tho Privy Council will bo found in the Seation trenting of 
Racheat to the Ruling power, 
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The first conclusion of the Sudder Adawlut, howover, involves 
a question of substance—an important question of Law; and if their 
Lordships were satisfied that it was well-founded, they would be dis- 
posed to prevent its being met by the objection, in some degreo fo- 
mal, of its inconsistency with the order of Her Majesty, by taking 
measures to procure the variation of that order. hey, therefore, 
proceed to considei—jir'st, whether the conclusion is, in fact, comect, 

Tt was justly observed in the couse of the argument, with 
reference to those authorities which speak of the widow's interest 
ag a life-estate; that gieat confusion arises fom applying analogies 
derived from the English Law of real propeity to the Hindé Law 
of inheiitance; and that, when so applied, the terms by which we 
describe estates in land under the English Law are moro likely to 
mislead than to direct the judgment might, It may, however, be 
doubted whether the argument, on behalf of the respondents, docs 
not really require some such yocess of reasbning to support it, the 
Hindi, widow, it was urged, has an estate of inheritance, not a life- 
estate; the oijginal estate, it is said, devolves on her in a course of 
succession derived from the husband, who had in him an estate of 
inheritance whioh sho takes as heir, Yet, what is this, in effect, but 
to apply the English Law regulating the descent of lands in feo 
simple from ancestor to heir % 

It is clear that, under the Hindi Law, the widow, though she 
takes as heir, takes 9 special and qualified estate. It is » qualified 
proprietorship, and it is only by tho principles of the Hind Law 
that the extent and natwe of the qualification can be deteamined, 


It is admitted, on all hands, that if there be collateral heirs of 
the husband, the widow cannot, of her own will, alien the property 
except for special purposes. For religious or charitable purposes, 
or those which aro supposed to conduce to the spiritual welfare of 
her husband she has a laiger power‘of disposition than that which 
she possesses for purely woidly purposes. To support an alienation 
for the last she must show necessity. On tho other hand, it may be 
taken ag established that an alienation by her, which would not 
otherwise be legitimate, may become so if made with the consent 


-of hor husband's kindred. But it surely is not the necessary or logi~ 


cal consequonce of this latter proposition that in the absence of 


¢ 


* 


264, PRECEDENTS OF (Book x, 


collateral heiis to the husband, or on thoir failure, the fettor on the 
widow's power of alionation altogether drops, 

Nor doos ib appear to thoir Lordships that tho construction of 
Tiindé Law, which is now contended for, can bo put upon the prin- 
ciple of cessante ratione cessut et ipsc lea, It is not merely for the 
protection of tho material interests of her husband’s tolations that 
the fetter on the widow's powor is imposed. Numberless authorities, 
from Menu downwards, may bo cited to that, according to tho prin- 
ciples of Iindé Law, the proper state of ovory woman is one of 
tutelage; that they always require protection and aro never fib for 
independence, Sir Thomas Strango (Seo “Strange on Hindt Law”, 
Vol. I, pago 242,) cites the authority of Monu for tho proposition 
that, if a woman have no other controller or protector, the king 
should control or protect her, Again all tho authorities concur in 
showing that, according to tho principles of Lindd Law, the life of 
a widow is to be oue of ascetic privation (2, “ Colobrooke’s Digest,” 
451), ‘lence, probably it gave her a power of disposition for reli- 
gious, which it doniod to her for other, purposes, ‘Choso principles 
do not seem to be consistent with the doctrine that, on the failure 
of heits, a widow becomes completely cmanciputed; perfectly un- 
controlled in tho disposal of her property ; and free to squander hor 
inhovitod wealth for the purposes of selfish enjoyment, 

Thoir Lordships cannot bul think that, if the consequences of 
the failure of hoirs of the husband were such as thoy aro now argued 
toy") , there would bo some decision on a caso go likoly to have hap« 
pened) bofore, or, at all events, that thoro would be somo traco of 
so stéutling an exception to tho gonoral rulo of Lfindd Law touching 
fomales taking by succossion the proporty of males, in tho ancient 
textywriters aud commentators. The proposition, however, rests up- 
on the argument founded on the nature of the Tlindt female’s estate 
as an estate of inheritance; upon a passago from a modorn treatiso 
by Mr, Strange, for which no authority is cited ; and upon the opini- 
on of tho pundits, Tho fist, for the voasons already givon, their 
Lordships consider unsatisfactory, ‘Tho second cannot he treated ag 
more than an opinion, though an opinion deserving of respect and 
attention, Upon the last, their Lordships can but repeat an observa- 
tion made by thom in a late case, to the following affect :—“ Whera an 
opinion apparently discordant from works of current and established 
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authority, is delivered by pundits, ib must not bo taken on their 
authority to be a correct exposition of the Jaw. They should be 
questioned further as to authorities, usage, and genorally received 
opinions, Such an enquiry might produce a conviction that the 
pundits on a new case delivered rather their own notions of expedi- 
ent law, as law, than delivered it on the force of the opinions of any 
writers or authoritative expounders of the Hindt Law.” 

Their Lordships are of opinion that the restrictions on a Hindoo 
widow’s power of alienation are inseparable from her estate and that 
their existence dees not depend on that of heirs capable of taking on 
her death, It follows that if, fer want of heiss, the right to the pro- 
perty, so far as it has not been lawfully disposed of by her, passes to 
the Crown, the Chown must have the same power which an heir would 
have of protecting its interests by impeaching any unauthorized alie- 
nation by the widow. 

Their Lordships, therefore, dissent from the first ground on which, 
by the judgment under appeal, the Sudder Adawlut has “dismissed 
the appellant's suit, 

The next consideration is, whether thé Sudder Adawlut was 
right in holding that the Crown is estopped by the act of the former 
Collector, Mr. Grant, from disputing the title asseited by the respons 
dont under the razeo-namab, In their Lordship’s opinion, the pritt® 
ciples of estoppel do not support this contention, On every reason- 
able presumption the facts relating to the creation of tho original 
debt were known to the respondent, or to the original plaintiff in the 
suit whose judgment he was enforcing, ‘Lhe Collector would have 
no necessary knowledge on the subject, nor is he pfoved to have had 
actual knowledge. Ilis advice to the widow to the effect that unless 
she made an arrangement with the creditor, the estate (which, the 
sale being an execution-sale, must be taken to mean her right, title, 
and interest in the estate) would be sold, is not a statement at vari- 
ance with the true state of things. The razee-namalh into which she 
entered, might, for aught that appeared, be satisfied by payment of the 
instalments in her life-time. Again, the acts of a Government offi- 
cor bind the Government only when he is acting in the discharge of 
a dortain duty within the limits of his authority, or, if he exdeed 
that authority, which the Government, in fact, or in law, directly, or 
by implication, ratifies the excess, Thé Collector in tliis case had 
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certainly no authority to waiva the rights to which Goverament 
might become entitled by the eschoat; nor wore his acts, when faily 
viewed, caloulated to give rise to tho supposition that he had such 
an authority. 

Their Lordships have aheady indicated their opinion that is is 
too late to assert, if it could ever havo been successfully asserted, that 
itis not open to the appellant on these pleadings to question the 
validity of tho widow's alienation against the Crown. ‘Lho reasoning 
of the Suddor Adawlut on this point seems to their Lordships to in- 
yolye some misconception of the offect of the decree under which the 
respondent claims, As regards the appellant, that decree is res inter 
alias aote. He is, therefore, in a very different position from one 

“ywho, coming into Court to get rid of a deoree binding upon him, has 
to allege and prove that it was fraudulently or collusively obtained, 
or js open to some other definite objection. 

Again, though particular ciicumstances may shift, the burthen 
of proof, the general rule certainly is, that it lies upon those who 
claim under an alienation fiom a Tindt female to show that the 
transaction was within her limited powers, 

heir Lordships continue to think that the evidence before 
them is not such as to admit of a satisfactory decision of the ques- 
tion whether the razee-namah does to any, aud what, extent, consti 
tute a charge on the zemindary as against the Crown, and that there 
fought’to be a futher tiial of that issue, Under tho former order 

“6 Her Majesty, the Sudder Adawlut should have given to each 
party, if so disposed, an opportunity of adducing farther evidence, 
It does not appear to have done this, but to have acted on its own 
impression that no further evidence was necessary. Such at least 
is their Lordships’ understanding of the preliminary statements in 
the judgment under appeal. 

Tn these ciicumstances thei Lordships propose humbly to re- 
commend to Ter Majesty that the present pppoal be allowed ; that 
it be declared that the Crown, taking by escheat, the same right to 
impeach the alionation by the widow which the next heirs of the 
husband (if such there had been,) would have had, and are not estop- 
ped from asserting that right by the acts of the Collector in 1848; 
that the Crown is not bound by the decree, and that the widow was 
not entitled to alienate without the consent of the Crown, except 
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in ao far as she could have alienated without. ve gongent 
next. heirs of the husband, if auch there has heart, but, 
respondent is, at all events, entitled to a charge upon the,es 
to be paid and satisfied thereout, the full amount of all such of $he 
advances, if any, made by the respondent's father to the widqw ag 
were made for purposes for which according to the Hindé Lay, gho 
would have been entitled to alienate the estate, as against the next, 
heirs of her husband, if such there had been, in so far as she had 
not other estate of her husband to answer such purposes, and that 4 
the cause be remitted to the Sudder Adawlut to enquire whether, 
having regard to the declaiations aforesaid, the right of the Crown 
was absolutely defeated by the razee-namah, and, if not, to enquire 
what advances, if any, were made by the Respondent's father to the 
widow, and whether all, or any, and which, of such advances, and 
to what amount, were made for purposes for which, according to tho 
Hindt Law, the widow would have been entitled to alienate the 
estate as against the next heiis of her husband, if such there had 
been, and whether the widow had, when such advances were respec- 
tively made, other estates of her husband sufficient to answer such 
purposes, and the parties spectively are to be at liberty to adduce 
farther evidence touching the matters aforesaid, or any of them,as 
they may be advised, and the Sudder Court is to proceed in’ the 
cause according to the result of the said enquisies,—Mooro’s Indian 
Appeals, Vol, VITI, p. 629. Sutherland’s P. C. Judgments, p. 476, 
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The widow of a Hind dying without any known heits may 
convey absolutely his estate as against all but the King,.—Doe dem. i 
Shab-nauth Roy v. Bunsook Buzzary. ast’s Notes. Case 78i~ | 
Morl. Dig. Vol. [, p, 288. ie 


A. Hindt widow cannot alienate movable or immovable pro- 
perties acquired by her out of the funds derived from the income of 
her husband’s estate, Such properties descend to the heirs of the 
husband and not of the widow, Where, however, a widow held un- 
der a deed which conveyed the property to her to enjoy for her life- 
time, and to incur all needful expenses, held that she was entitled to 
invest sums out of the income for the benefit of her daughter 
and grand-daughter in the purchase of immovable property for 
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their maintenance.—Chowdry Bhola-nauth Thakoor v. Musswmmas 
Bhughutt Deyt; Mussummat Bhugubult Deyt v, Chowdry Bhola- 
nath Thakoor.—B, L. BR. Vol. VIT, p. 98; and & W. R. Vol. XV, O, 
R. p. 68. 


A widow is nob competent to alienate proporty which she has 
purchased with the funds derived from hor hnsband’s ostate after 
hig death, aud purchases with such funda would nok belong to the 
widows otherwise than the Jands from which tho money aiose belong- 
ed to them——Wihal Khan aud othors v. Zur Churn Laul, Agia. 

~ Rep, Vol. I, A. G. p. 219. 


A Ilindé widow has no power to alienate part of the ancestrak 
roperty to the injury of tho reversionas. Munkya Lall Rooa y 
Sheo Nath Dey and another.—S. D. A. Rep, for 1859, page 1186, 


Carqurra S, D. A—December 2nd, 1819. 


THAN Sing and Manaszrr Siva, Appellant, 
VETSUS 
Mussumaar JuETOo, Respondent. 


Agooding to tho THidoo Iaw, as omrent in Agra, o childless widovw, aftor hor husbands, 

death, will aucoood to the moioty of a villago giantod to him and hia brother by the 

~ — Rajoh of the countiy, on a ront-fieo tonto ; partition boing preaumed, Sho haa only 

PT Nile interest theroly, aud caunot aljqnate ah Aftor hor death it will go to hor huge 
bends hetrs, 


The s reapondont Coriginally plaintiff) instituted this action in 
the Zid Court of Agra, on tho 20th of April 1814, to recover from 
adja Ram, Bishen Doss, ‘han Sing and Mahajoet, brothers of hey 
decetse husband, a moiety of tho villago of Nowgawah, situate in 
postion Sonk (formerly attached to pergunna Sonsa), held rent-free 
UNfer a sunnud granted by Madhoo Rao Narain Scindia, She stated 
im her plaint, that tho village in quostion was granted on a rent-free 
tenure to her husband, Binteo Ram, and his brother Bishen Dass, by 
Madhoo Rao Narain Scindia, under a maafee sunniud, in the year 
1204, F.S., (A. D. 1796-97) in their joint names; and that Bintee 
Ram had possession thereof till it was attached hy the officers of the 
Mahjatte Government in the year 1856, Sumbut eva (1206-7, I, 8.), 
that, he died in the following year, and the village remained 


t 
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under attachment tillshe, having’supplied ‘Bisheu' Dass with 49 
for his expenses, sent him to General Pérron, the amit’ “abies “t 
part of the country under tlhe Mahratta Government, who samavete * . 
the attachment in the year 1860 of the Swmbdué era (1210-11, F. 8.), ’ 
and delivered the village to them, on the same rent-fice tenure: 
that she reasived a moiety of the profits thereof for the years 1861 
and 1862, Swnbut era, (1211-12, and 1212-18, F, S.), that the des 
fendants had unjustly dispossessed her, and iefused to pay her the 
share of the profits, to which she was entitled in 1ight of her decoaseld 
husband, she therefore instituted the present action, a 


Ludja Ram, the elder brother of the plaintiff's husband, did 
not appear ta defend the suit. It appeared fiom the proceedings, 
that he had separated from the family dying the life-time of his 
father, and a letter fiom him to the plaintiff was filed, wherein he 
acknowledged that the claim of the plaintiff was just. 


Bishen Dass and Than Sing denied the right of the plaintiff 
to any share in the village. hey admitted that the sunnud was 
granted in the joint names of Bintee Ram and Bishen Dass, but 
stated that the former never had possession thereof, he having exe~ 
euted a deed, whereby he relinquished the village to Than Sing, 
the Poojaree, or officiating priest, of the idol Sree Ram ‘Chund Joo; 
for the expences of the worship, &c., that the plaintiff had never 
received any part of thé produce, and that when the village was 
attached by Geueral Perron, Bishen Dass, without any pecuniary 
aid from the plaintiff, got the attachment removed, 


Mahajeot resisted the claim on the same grounds, but denied 
the logality of the transfer of the village to Than Sing, Poojaree, 
and claimed to share therein as a joint family estate. 


After perusing the pleadings and documents filed by the parties, 
and heming the evidence of the witnesses, the Zillah Judge ob- 
served, that though the plaintiff had not proved that she ever had 
actual seizin of the village, she had established the fact of her 
having received pat of the profits thereof, for the years 1861 and 
1862, Sumbut eva: he rejected the deed of transfer filed by 
Than Sing, as irrogular in ils execution, and nob supported by ere~ 
dible evidence. "> 
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He considered the point at issue to be the right of the plaintiff 
to the property of her husband, under the Hindt law; to ascertain 
which, he put the following questions to the pundit of ,his Court, 

One of five brothers, after the death of his father, obtaing a 
grant of a village under a maafec sunnud in his own name and 
the name of one of his brothers, Ia dios, leaving four brothers and 
a widow. An answer, therefore, to tho following questions is requir. 
ed; Ist, can all the brothers, or only those whose namog are onterad 
in the sunanud, claim the villago? 2nd. Is the widow entitled to 
her husband’s shave, or is her right barred by the fact of hor being 
childless ? 

The answers of the pundit wore in the following torms: Jat, If 
& person, without aid of property left by his father, acquire real pro- 
perty, this property so acquired belongs solely to him, and not to his 
brothers, If any other co-operated with him in acquiring it, their 
shares are equal, 2nd, If the acquirer of real property die childless, 
even though he wore at the time in family partnership with hig bro- 
thers, his property will go to his widow, and ‘not to his brothers, 
The widow cannot, however, alionate it by gift or sale: she will en. 
joy possession thereof during her lifetime, and after her death, it 
will go to her husband’s heirs, ‘Che authorities for these answers are 
Munoo and Ydjnyavalkya, 

The defendants donied the oorreotness of the law, as laid down 
in these answers, and filed opinions (Vyavasthds) dolivered by certain 
pindits:in the city of Agra, 

They prayed, therefore, that answers to the questions put to the 
law officer of the Zillah Court might bo obtained from the law officer 
of the Provincial Court, In compliance with their prayer the ques. 
tions were sent to the Provincial Court, by whom they were submit. 
ted to their pundit, Mis answers were as follow: Ist, If one or two 
persons acquire property by their own exertions, without aid from the 
family property, other brothers, though in family partnership, do 
not participate with them. If the property be acquired with aid 
from the family funds, the acquirer will take twa shares, and the 
other brothers in equal proportions, 

On consideration of the circumstances of the case, and the 
opinions of the pundits of the Zillah and Provincial Qourts, the 
Zillah Judge was of opinion, that the plaintiff's claim was clear and 
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unobjectionable, and that no ciroumstances appeared to bar it. He 
therefore passed a judgment in her favour, on the 80th of Septem- 
ber 1814, awarding to her possession of a moiety of the village in 
question, aud making the costs payable by Bishen Dass and Than 
Sing. 

‘These persons appealed from this decision to the Provincial Gourt. 

The Fourth Judge of the Provincial Court considered the-right 
of the respondent clearly established. He observed that it was 


‘proved that the respondent had received part of the profits of the 


village, as stated in her plaint; he rejectd the deed of transfer as 
improbable, He, therefore, passed a decree on the 5th of Septem- 
ber 1815, confirming the Zillah decree and dismissing the appeal 
with costs payable by the appellants. 

Than Sing and Mahajeot being dissatisfied with this decision, 
presented a petition to the Sudder Dewanny Adawlut accompanied 
by copies of the decrees passed by the lower Crourts, and of the 
Vyavasthds of the pundits of those Courts, and of the Fess 
filed by them in the Zillah Court, 4 

Previously to deciding the case, the Court ordered that tis 
magfee sunnud should be submitted to their pundits, with instrue- 
tions to answer the following questions, and state the law thereon, 
according to the Mitékshard as received in the district of Agia. 

In this swnnud, which is a maafee sunnud for a village, the 
names of Bintee Ram, the husband of the respondent, and Bishen 
Dass, his own brother, are entered; and it purports to grant the 
village to them and their heirs in perpetuity. Under the deed, 
both brothers had possession, and Bintee Ram dying, leaves the 
respondent his widow: under these circumstances, it is asked, 
whether a moiety of the village is the right of the respondent, 
during her life-time, or of Bishon Dass 7 and if Bishen Dass be en- 
titled thereto, whether the respondent can claim from him food and 
raiment? 

Their answer was in the following terms :— 

If two brothers, Bramins, to whom the Rujah of the country 
has given a village as charity, and in order to perpetuate the gift, 
has granted a sunnud, have, under that ewanud, had possession of 
the village in equal shares, and one of them die childless, leaving 
a widow,’ that moiety of the village, of which he had possession, 
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will go to bis widow, and not to his hother, For, fiom tho circum. 
stance of the two brothors having had possession cach of a moiety af 
the village, a partition is prosumed: and of the property, which falla 
to a husband on a partition, his widow is the first hair. Under the 
terms of the sunnud, the hoirs of tho donee will take the property, 
It is not customary to enter tho names of females in such doctiments, 
men’s names only being inserted. If tho heira generally aro not 
meant, then the father and brothers cannot take; this would be 
contrary to the shaster, and the custom of the country. ‘Chis Vyas 
vasthaé is agreeablo to the Mitdkshaaé and othor law tracts current 
jn Agra. 

Authorities —Ist, P@nyavalhya, cited tn tho Mitékshard’ and 
other tracts, “fhe property of a person who has no great-grandson 
(meaning neither son, grandson, nor groat-grandson in the mala 
line ) will go to his wife; if he have no wifo, his daughter, and in 
default of a daughter, daughter's songs, Ge, will succeed thereto.” 
Qnd, Mitéksharé, “If a porson, who hag possossion of divided pros 
perrty, and has not again joined his brothers, dio, and leave ne 
son, or grandson, his wife will take his proporty.” 

The Court (present J. Fendall and S. I, Goad ) on consider- 
ing this opinion, and tho wholo of tho proceedings held in tho cage, 
saw no reason for alioring the decisions of tho Zillah and Provins 
cial Courts, ‘Chey thorefore passed a final judgmont, on the Qnd off 
December 1819, in favour of tho rospandont, awarding to her pos. 
sossion of a moicty of the villaga duing hot lifo-timo, and declare 
ing that she was not authorized to alionato it, and that on her doath, 
the heirs of her decersod husband should succeed thereto, The 
costs were made payablo by the appellants,—Sol, 8. D, A. Rep, 
Vol. IU, p, $20. ( Now Ed. p, 411). 


ert nt 


In Tithoot, a widow succeeding to her husband's ostate has 
power to consume, or give, or soll, in her life-time, the movables, 
but has no power over tho immovables beyond a moderate or legal 
enjoyment of them.—Sree-naraen Rat v, Bhya Tha, (17th July 1812. 
Sel. 8. D. A. Rep, Vol. II, p. 28.) Citod in East’s Notes, Caso 124, 
Vide Mol. Dig, Vol, I, p. 312. 
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Those parts of the main decision of which the above is an abs- 
tract are as follow :—~ 

The pundits of the Sudder Dewanny Adawlut were subsequont- 
ly consulted (by the Suder Court) on the legal competency pf Ranee 
Indrawuttee, to make a donation of the estate, movable and immoy- 
able, which devolved to her on the death of her husband, of the profita. 
of that estate during her possession, and of any landed property Pw, 
chased by her out of such: profits: and it appeared, from the opiniong, 
which they delivered, that the widow was not competent to make a 
donation of any landed property, without the express consenf in,, 
writing of her husband’s heirs and relations; but that she might , 
make a gift without their consent of movable property, of every 
description, excepting slaves ; but that in all gifts it is made a condi- 
tion, that half the husband's property be reserved for the due perfor- 
mance of his periodical obsequies. 

The respondent having referred to an opinion of Jaga-ndtha, 
(the compiler of the Digest of Iind@ law,) in which it is declared, 
that the gift by a widow, of the immovable property left by her 
husband, though immoral and blamtable, is uot invalid; the pundits 
of the Sudder Dewanny Adawlut were called on to state, whether 
this opinion was supported by any and what books of the Mithila, 
Bengal, or Benares school. From the answer of the pundits, as well 
as from a variety of Vyawasthds, in other cases, it appeared that the 
gift of her husband’s immovable property by a widow, without consent 
of heitg, or unless for special reasons set forth in the Shasters, was not 
only blamablo, but invalid. The uniform decision of the Court, in 
other cases, had likewise disallowed such power of transfer by the 
widow. 

The Oourt observed, that under the donation of the Raneo (if 
established), as alleged by Bhya Jha, and sworn to by his witnesses, 
Bhya Jha would be entitled to the whole of the personal property 
left by the Ranee, provided it did not amount to more than a moiety 
of the whole estate. The Court accordingly (present J. H, Haning~ 
ton and J, Stuart), affirmed the decision of the Provincial Court,.— 
Sol. 5, D, A. Rep. Vol. IT, p, 28. (New Ed. p. 29), See post pp. 281, 282, 


By the (Hindd) law as current in the South, a widow, in 4 di- 
vided Hind family, has no power to alienate the immovable 
Vor, II, 85 
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property inherited by her from her husband, oxcept a small portion 
theroof for religious purposes; but sho has absoluto authority over 
the personal or movable proporty inherited by her from her hus. 
band to consume or dispose of it at hor ploasure.—Gopaula Putter 
and another v. Narrain Putter and others.—28th of Septembor 
1850, Mad. S. A. Dec. p. 74—-Morl, Dig. N.S. p. 180. 


Seo also Coopa asyer v. Sashappier—Mad, 8, R. Deo. for 1868, 
page 220.—Norton’s Lending Cases, Part IT, p, 648, 


By tho (Ilindt) Jaw as current in tho South, a widow of a di- 
vided brother takes a life interest in the immovable property of her 
deceased husband; but she cannot dispose of it,—except with the 
consent of his heirs, or fiom prossing want to perform his funeral 
ceremonies, But she may dispose of his movable property.—Rama- 
Sushion v, Akyu-landummal. 22nd of Novembor 1849.—Mad, 8. A. 
Dee. p. 115.—Morl. Dig, N.S. p, 180, 


Bompay H, C.—Phe 21st of September 1868. 


Bromsarn Buaavdén, Appellant, 
Bar Vaxsumt, Respondent. 


A Hindi widow's right to ationate movabla property inherited from lot husband, 
a {githgut the consont of his hols, is absolute, 
wi h robpoot to immovable property inhorited fvoni hor husband, a Hinda widow ts 
Uttle moro ‘than a tonant for lifo, and trusteo for tho holts of hor husband, aud sho 
3a rostilotod from ollennting it by hor solo indopendont nat, untoss for ocean y 
aubsistonoo, or for purposos bonoficial to the docengod. 


The appellant, plaintiff’ below, sucd in tho Court of the Munsif 
of Jambdsar, in the Broach District, to recover cortain property, 
real and personal, in the possession of defendant, belonging origi- 
nally to ono Uké, the brothor of tho defendant, claiming under a 
deed of gift made to him after Uké's death by his widow, Prom, who 
was thon seised of the proporty. 

Tho appeal was argued before Forbes, Enskino, and Wesb- 
vopp, J.J. 

Forbes, J—Delivored judgment:—In this caso wo find that 
the widow, Prem, has sought to tiansfor by a deod of gift the whole 
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of the real and personal estate of her husband to the ante 
Bechar, without the consextt of her husband’s heirs, and that the 
claim of Bochar founded on this deed of .gift is resisted by Lakshm{, 
the sistor of Prem’s deceased husband, on the ground that Prem 
excoedod her powers in so transferring hor husband’s estate, 

We are of opinion that the Iind& law existing on thig ade 
of India gives a widow absolute power over tha movable ptopeity 
of her deceased husband which has been inherited by her,, but Mo 
power to alienate immovable property except under special cir our 
stances. We, therefore, reverse the decree of the Lower Court 
ag regards the movable property, and order that Bechar recovér 
from Lakshmi the movable property claimed. Decree amended,— 
Bom. JI. 0. Rep. Vol. 1, p. 56. 

A widow in Western India has only a particular estate for life 
in the immovable sepaato property of her husband.—Bom. H. ©, 
Rep. Vol, II, p. 11, 


A Dind& widow succeeding to the immovable property of her 
deceased husband, and also claiming as heir to her only daughter, 
who died after her father, childless and unmarried, is only entitled 
during her life to a widow's estate. The doctrine laid down in the 
Division Court that ancestral proporty after partition can be disposed 
of by Will in the same way as self-acquired property, disapproved of, 
as opposed to the authorities and general spit of Hind& Law.— 
Lakemi-bat, widow of Krishna-nath Morobé v, Ganpat Morobé and 
othors.—Bom, H. C, R, Vol. V, p. 128. 





A widow has no power to dispose by will of smmovable property 
inherited by her from her husband. The word “ inherited” used in 
the Mitfksharé in regard to a woman’s stri-dhan, does not include 
immovable property so as to make it her peouliwm, but refers only 
to personal property over which alone she has absolute dominion — 
Goburdhun Nath v. Onoop Roy dnd others,—S, W. RB, Vol. III, 
page 105. 

That portion of the main decision of which the above is an abs- 
tract is as follows:—In the trauslation of the Vévdda Chintémant 
lately made by Baboo Prosunno Coomar ‘Tagore, we have a table of 
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succession from the Mitéksharé aud other works of authority on in. 
heritance. In Soction XI we find that “A widow inheriting her hus- 
band’s property can enjoy it for life, but cannot sell or inake o gift 
of it at her pleasure;” and again in Section XIT, “Any property 
which a woman tnkertis is her Strt-dhan, that is, peculiar property, 
Hence, any property of her husband which she tnherits, shall, on 
her death, bo received by the heir of her peouliar property. But 
such propeity, cannot, according to the Smriti-sdra, be her Sérd- 
dhan, ence, the heirs of hor husband shall receive it” These 
passages appear at first to bo contradictory, but at pp, 261 and 
262 of the same work, we have somo explanation, which helps to 
clear the difficulty, and it lays down the rule that ® woman may 
disposé of movable property inherited from hor husband, but not 
immovable, Section XII, moreover, as quoted above, merely des- 
vibes the course of succession, but does not contradict the rulo laid 
down in Section XI, that a widow cannot make a gift of tt, All the 
schools, therefore, appear to concur in this point, as regards dmmovs 
able property inhorited by a widow from hor husband, she has nothing 
but a life-interest and cannot dispose of it except under peculiar 
circumstances and under ‘certain restrictions, We think, therefore, 
that the word “inherited” used in the Mithkshard, must be certainly 
limited to personal property, which a woman inhorits, and does not 
extend to immovable property so as to extend to constitute her 
péculium.”—§, W. 2, Vol. ITZ, pp. 107 & 108. 

Remark,—Thus tho meaning of tho torm inhotited” contained in 
tho Mitékshar4 is interpreted in tho nbovo dosision in vonformity with the 
Vivdda-chintdman which is a Alithild authority (and according to which 
a widow has absolute power over her inherited movable property"), but 
not in conformity with the Mitikehard, which makes no distinction betieoh 
the movable and immovable property Inherited by a female, and acaord- 
ing to tho time purport of which her power of olionating oithor of them 
is restrioted except under a legal neodssity or with the consent of the reves 
sionary heir, And a woman's inherited proporty, though it ig in the 
Mitékehard etymologically or nominally called Strt-dhan, desoonds according 
to that very authority rot to the heir of her real Sért-dhan, but to the 
heir of the last full owner who may bo her husband, father, ox son, ag the 


a ee ee 
* Bee ante, pp, 272, 278, and post pp, 281, 282, 
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onse may be, See Widow's succession in the main book j see also the Privy 
Council Decision in Bhugwan Deen Dobey y, Myna Bibes,* 


A childless widow, who is the nearest heir of her deceased hus- 
band, has, under tlie Mitéksharé law, an absolute right over all the 
movable property left by him; and can alienate it to any one sho 
pleases. A Government Promissary Note is not a corrody, or, con- 
sequently immovable property.—Doorga Dayee vy. Poorun Dayet.— 
8. W. R. Vol. V, p. 141. Ind, Jur, Vol. I, p. 128g j 


i. By the Hindt aw, as laid down in the Benaes or Western 
Schools, although a widow may have power of disposing movable 
property inherited from her husband, which she has not under the 
law of Bengal, yet she is by both laws restricted fiom alienating any 
immovable property which she las so inherited ; and on her death, 
the immovable property, and the movable, if she has uot otherwise 
disposed of it, will pass ta the next heirs of her deceased husband, 
There is no distinction with respect to such alienation between an- 
cestral and acquired property. 


The devolution of Sér¢-dhan or woman’s peouliar property, from 
a childless widow, is regulated hy the nature of her marriage. If 
her marriage was according to one of the four approved forms, at 
her death her husband’s collateral heirs succeed to it—Mussummat 
Lhakoor Dayee v. Rae Baluk Ram —Privy Council, the 11th, 12th 
and 18th of December 1866,—Moore’s India Appeals, Vol, XT, 
page 139, 

Remark,—The erroneousness of the above three devisions, will be 
known not only by reference to the widow's succession in the main book, 
but also to the following decision of the Privy Counoil, which, being as it 
is in agcordance with the Mitékshard, is the best and mogt conect on the 
point as respects Mitfkshard school. P 
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Privy Couscr.—-The &nd, 8rd and 6th of December, 1867, 


Buuawan-pren Doosuy, Appellant, and 
Myna Brnge Respondent, 


On Appeal from the Sudder Dewanny Adawlut, North-Western 
Provinces, Agra. 


By the Iindé Idw provailing in Bendrea (tho Westen School) ‘no pat of the Mus 
pand’s estate, moyable or immovable, forms portion of his Widow's Sii-dkun, and 
she has uo powor to alionato tho estate inhoilted fiom hor husband, to the projudica 
of Kids hoira, whioh, at hor death, dovolyes ov them, 

‘The estaba which two Hindtt widows tuke ia thoir huaband’s propor ty ig a joint estate, 

Where. childless Hind dies, leaving two widows surviving, thoy sucoced by inheritance : 

\ Ap their husband's property as one astats in copmoonny, with « right of survivors | 
ship, and there can be no alienation or teatamentary gift by ono widow without the : 
conowrrance of the other. 

Ono of the two widows died, having mado a testamontary disposition whotoby she 
<gavo a monty of hor husband’s ostato, which sho had boon pub in possossion of, to her 
fathn and biothor. Ina suit bought by tho aw viving widow to recover the moiety, 
Held, that the surviving widow was ontitled to tho share of tho decengod widow, 

The summmy order mado by a Tudge under Act XIX, of 1841, not in a anit, bub on 
an application for immediate poasossion, in consequonco of difforoncos having mison 
in the family, giving poasosaion in oqual moioties, to two widows, wlthough acquica- 
ced in by the widows, by oach taking possossion of a moioty, doos riot amount to a 
partition of the estate, 

If ‘the Court bolow was wiong in {ts prooedine, sich misomaiago will nob provont tho 


_PPTUdioll Commits from deolding tho quoation, wilh roapeot to the powor of dispos 
* gition of the movables, 


Tn this Appeal, tho suit was brought in the Court of Principal 
Sudder Ameon of Benares, by the Respondent, as the solo surviving 
widow and heiress-at-law of Rae Deenanath, wo Hindt inhabitant 
of Benares, who had died childless, against tho Appellant personally, 
and as guardian of his son, Kaloo Runt, a minor, to rocovor possess- 





sion of a moiety of the self-acquired movable and immovable estate a 
of Rae Deena-nath, which had beon in possession of Doola Bace, ‘ 
then deceased, the other widow and co-heiress of Rag Deena-nath, 4 
and to set aside a testamentary disposition of Doola Baee, whereby j 
she gave the moiety of the estate she was in possession of to tho | 
Appellant, Bhugwan-deen Doobey, her fathor, and Kaloo Ram, her 4 
brother; and also to render inopeiative an order made in a mis- i 
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possession of tho Appellant i in the moigty ae by the Will of Doola” 
Baes. 
The question raisod by the suit was, whether by the Western 
School of Hind’ Law, prevalent in Benaves, whete the ehtate was si- 
tuate, where there were two widows, co-heiresses-at-law and rept itoséit- 
tatives of a deceased Ilindti resident of Benares,each xof whom hid’ 
‘on bia death succeeded separately and severally under-an order mide’ 
by ‘d jidge in a summary suit, pursuant to the Act’ No. EEX, “of- ? 
1841, to moieties of his whole movable and immovable éstAtex’ 4 
either of them could in her life-time give by way of testamentary” 
disposition, her moiety, or any portion of the movable or immove-' 
+ able property included therein, to her blood-relations, to the exclu- 
sion of the surviving widow, or the heirs of their deceased hushaud 
who might be alive at the time of the surviving widow’s decease, 
The decree of the Principal Sudder Ameen (Mr. Robert Hi. 
Sinith) determined this point in favor of the appellant, on the 
ground, that there had been a diyision declared and effected by a 
competent Court, namely, the judge of Benares, by lus summay 
b order for possession under Act No. XTX, of 1841, and such division \ 
having been acquiesced in by the Respondent, the estate of Rae Deena 
Nath thereby became a divided and separate estate, to a moiety of 
which Doola Baee succecded exclusively as her own inheritance, and 
which she was competent to leave to whomaoever she pleased ; and 
that the disposition so made by her to her father and brother was 
valid. 
The Sudder Dewanny Adawlut ab Agra consisling Messs. Ross, 
Edwards, and Robeats, also held that the estate was so divided, but 
as the Hindé Law prevailing in Benares did not in this respect differ 
from that prevalent in the Province of Bengal, that Doola Baee was 
incompetent to make any testamentary disposition of the property 
whith had been allotted to her under the summary order to the pro- 
jadice of the Respondent, who was her co-partner in respect thereof 
until such co-partnership had been dissolved, Hence this Appeal, 
‘(The Judicial Committee of the Privy Council, after reviewing the 
discordant Vyavasthds 01 law opinions of many Pundits, proceeded.) 
“Té must, thon, be taken upon the authorities to be settled 
- aw that under the law of Benares a Hindi widow has not the 


i cellaneous suit, under Act, No. XIX, of 1841, which upheld the, 
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power to dispose of immovable property inherited from her husband. 
to the prejudice of hie next heir; and the only question open to 
doubt is, whether she has any such power over movable property.” 

“Tt must be admitted that, in favor of this supposed distine- 
tion, there appears at first sight to be a cansiderable body of posi- 
tive authority, In the case of Cossi-nath Bysach vy. Hurroo. 
soondry Dossce, the leading caso upon the rights and disabilities of 
a Hindt widow in Bengal, it was at first supposed that the distine- 
tion was recognised even by that school. ‘Che fist decroe in that 
case declared the widow entitled to an interest for life in the im- 
movable, and to an absolute interest in the movable, estate of her 
late husband. ‘Chat was altered by the decreo made on a bill of 
review, which declared her entitled to the real and personal estate 
of her husband, to be possessed, used, and onjoyed by her asa 
widow of a Hindi husband, dying without issuo, in the manner 
prescribed by the Hind& law. On an appeal from that decree the 
whole subject was reviewed by Lord Giford. His judgment (which 
is reported in the appendix to Mz. Longueville Olark’s Rules and 
Orders,) whilst it establishes that, according to the law of Bengal, 
there is no distinction between movable and immovable property 
in respect to the widow’s power of disposition over it, seems to pro- 
ceed on the ground that the treatises known as the Vivdda-chintéma- 
ni and the Raindkara ore over-ruled and qualified in this respect by 
the Ddya-bhéga ond Déya-tatwa, which give the law to Lower 
Bengal, and that where tho two former treatises provail, the dis- 
tinction may exist, 

“Of decided cases affirming the distinction, we have that in 
the High Court of Bengal, which was cited at the Bar from the 
Indian Jurist of the 8ist of March, 1866, p. 128 ;* and which ap- 
pears to be a case governed by the law of the Mithila school, Wo 
have further the four cases cited in the judgment in that case, of 
which two show that the distinction has beon recognised by the 
Sudder Court of Madras as prevailing in the Presidency of Madras; 
and two show that it has also been recognised by the High Court of 
Bombay as prevailing in that Presidency. 

“The Judges, indeed, of the High Court of Calcutta says, in 
the judgment just referred to, ‘This case comes fron Zirhoot, one 
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of the Districts forming the anciont provined of Mithild, but the,. 7 
law is admittedly the same in this partionlay both for Afihild and 
for the provinces governed by tho Mitéksharé, Their Lordships 
however, are not satisfied that this statement is correct, 

The Mitékshar&é is no doubt acecpted as a high authority by 
all the schools, even by that of Bengal, when it is not cortrolled 
by the Déya-bhdga and other treatises peculiar to that schgoh 
Bug the other four schools have, like that of Bengal, though ib ‘a 
loss, nfarked degree, their particular treatises and commentaries 
which control certain passages of the Mitak&sharé, and give vise to 
the differences between those schools. In proof of this, it is only 
necessary to refer to the preliminary remaks of Sir William Mac- 
naghton, pp. xxi to xxiii, From these it would appear that, whilst 
the Mithila school follows implicitly the Vivdda-chintémant and 
the Ratadhkara, the south of India follows the Siriti-chuadritd 
and the Méadhavya; and the Presidency of Bombay the Vyavaharn 
Maytkha, These works are by no means held in equal estimation 
at Benares, 

Now, it appoms from tho judgment of Lord Gifford that the 
wotks which were supposed to go furthest towards establishing the 
distinction between movable and immovable property, which is now 
undor consideration, were the Vivdda-chintémuni and the Raind« 
kava. hese may well be taken to establish such a distinction, ac- 
coding to the law of Mithild, and yet fail to do so accoiding to the 
law of Benures. Agnin, the Maythha is cited as an authority for tho 
decision of the case, at p. 48 of the second volume of Macnaghton’s { 
Ilind@ Law. And, in the judgment under appeal, 1t is expressly 
stated that that treatise is not acceptor ax an authority by the 
Beneres school; and, consequently, that the case in question was 
nob binding on tho Comt, In like manner the law established by 
tho tio decisions at Madras, if it be so established, may depend on 
treatises aud authorities peculiar to the South of India, and not 
accepted at Benares. rom the reports of these, at p. 117 of tho 
Sudder Decisions for 1849, and at p. 77 of the Sudder Decisions for 
1850, it appems that both were decided on the Bywastus of Pundits, 
Tn the former case tho authorities relied on by the Pundits are not 
given; but in the latter, montion is made of the Books called 
Médhavya ond Suraswatt-vildsa, as well as of the Mitékshard (there 
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called Vijnydneswara); and it appears, from Sir William Maonagh- 
ten’s remarks, that tho two lattor works are of paramount authority 
in the territories dependent on the Government of Madras, whilst 
they aro not enumerated amongst the works accepted at Benares, 

If this be so, it follows that, even if the above-mentioned cases 
were correctly decided, they are by no means conclusive on the pre- 
sent question, ‘he decision of the Tigh Court of Calcutta in go 
far as it confirmed the title of the purchaser of the Government 
promissory notes, might have been rested on the general law rela 
ting to the transfer of nogotiablo papers ; and that case, so far ag it 
involved the question now under consideration, and the case in the 
second volume of Moore’s Indian Appeal Casos, were determinable 
by the law of Mithild. ‘Ihe two cases in tho High Court of Bombay, 
were.decided according to the peculiar law of the Bombay Presi- 
dency, including the Maydtschw; and those at Madras according to 
the law of that Presidency. Nono of them necessarily governs a case 
to be decided according to tho law of Benares. 

How, then, does the law stand independently of these deci- 
sions ? : 

The startling differences of opinion amongst the Pundits show 
thaé the question cannot be taken to bo clearly settled by the 
authorities accepted at Benaros, 

The toxt of the Mitéksharé, on which, tho Appellant must 
mainly roly, is tho accond paragraph of Scetion xi, of Chapter IL, 
which includes ‘property which sho may have acquired by inhe- 
sitance’ in the enumoration of women’s peculiar proporty, These 
words make no distinction betweon movable and immovable pro- 
perty: Sir William I. Macnaghton, indeed, ( Hindfi Law,” Vol. I, 
p. 88), excludes from Stri-dhaw all tho different kinds of property 
enumerated in the last clause of the paragraph in question, 

On the other hand, it may be argued that tho text is oxplicit; 
that it includes under the head of Séré-d/aun all property inhorifed 
from the husband; that from the fact of its inclusion the powor of 
disposition over it is primd facie to bo inferred; but that the right 
to alienate immovable property, whether inherited from the husbaid. 
or given by him in his life-time, having been taken away by positive 
texts, the distinction in this respect between movable and immov- 
able property has arisen, * 
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This argument, however, would fail to show why immovable 
property, inherited from a husband, should not (and all the decided 
cases show it does not) descend as Stri-dhun; but passes, on the 
widow's death, to the next kin of the husband, The truth seems 
to be, that the texts which restric a woman’s power of disposition 
over immovable property given to her by her husband in his life 
time, are different from those which both restrict her power over 
immovable property inherited from her husband, and regulate the 
course of its devolution. 

To the former class belongs the text of Ndreda: “ Property 
given to her by her husband through pure affection, she may enjoy, 
at her pleasure after his death, or may give it away, except land or 
houses; and the text of Kdtyéyana;: “What a woman has received 
as a gift from her husband she may dispose of at pleasure after his 
death, if it be movable; but as long as he lives, let her preserve it 
with frugality, or else commit it to the family.” ‘Lo the second class 
belongs the text of Kdtydyana, on which the judgment under ap- 
peal so much proceeds, viz.: “The childless widow pveserving in- 
violate the bed of her Lord, and strictly obedient to her spiritual 
parents, may frugally enjoy the estate or property until she die; 
after her the legal heirs shall take it” We take these texts as 
rendered by Golebrooke, Dig, Vol. III, p. 575 and p. 576. 

‘The preponderance of authority is certainly in favour of the 
proposition that, whether the widow has or has not the power 
to dispose of inherited movables, thoy, as well as the immovable 
property, if not disposed of, pass on her death to the next heirs of 
the husband, 

It is also worth remarking, that the doctrine—that property 
inherited from her husband forms part of a woman's Sért-dhun— 
receives no countenance from two of the tieatises current in other 
scliools which ave supposed to recognize the widow’s power to dis- 
pose of movables so inherited, Both the Viwddu-chintémant and 
the Maydkha confine Stri-dhun within the definitions of AMenw and 
Rétydyana, They exclude property inherited, and the other ac- 
quisitions which are comprehended in the last clause of the para- 
graph in the Mitékshard, 

They have distinct chapters for “the separate property of 
women,” and “her right of succession to a husband who leaves no 
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son” Tho Vivddu-chintémani expressly says (p. 252), that tho 
text of Kélydyanu docs nob refer to tho peculiar property of a 
woman ; and although it cites from Kdfydyana, “Leb w» woman on 
the death of her husband enjoy her hushand’s properly at hor dis- 
cretion,” and explains “that this refers to property othor thau im. 
movable,” it also, at page 202, quotes from the Muhdbhdrata, «For 
women the heritage of their husbands is pronounced applicable to 
use, Let not women ou any aecount make waste of their husband's 
wealth,” to which it adds, by way of explanation, “era wasto 
meaus silo and gift at their own choice.” (Seo Vivdde-chintdmuni, 
pp. 256 and 266, and Mayrtikhe, pp. 84 and 78.) 


The reasons for the restrictions which tho Ifindt law imposes 

on the widow’s dominion over her inheiitance from her husband, aro 
* as applicable to personal poperty invested so as to yield an incomo, 
as they are to land, ‘The more ancient texts importing the restric- 
tious are general. Tt lies on those, who assort that movablo pro- 
peity 1s not subject to the rostrictions, to establish that exception to 
the genorality of Lhe rule, 


The diversity of opinion amongst the Benares Pundits is 
sufficfont to show, that the supposed distinction betwoon movable 
and immovable proparty is anything but woll ostablishod jn that 
school. And the unanimous judgment of the five Judges of the Sud- 
der Court, supported by the opiuion of tho Court Pundits, has, in 
this case, ruled that the distinction does not exist. Such a judg. 
ment ought not to be lightly over-ruled, 


“Their Lordships, therefore, have come 1o tho conelusion that, 
according to the Law of the Benares School, notwithstanding tho 
ambiguous passage in tho Milékshaid, no part of hor husband's 
estate, whethor movable or immovable, to which a Wind& woman 
succeeds by inheritance, forms part of hor Strédhun or particular 
property; and that tho toxt of Héiydyuna, which is gonoral in its 
terms, aud of which the authority is undoublod, must be taken to 
determine—first, that her power of disposition over both is limited 
to certain purposes; and secondly, that, on hor death, both pass to 
tho next heir of her husband, 1¢ is unnecessary for them to express 
avy opinion touching the correctness of thoso decisious, 
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Thoir Lordships have now to considex, whether tho affect of 
so-called pavtition was to give Doola Bace any power of disposition 
over her share which she should not otherwise have had. 

Tho so-called partition was between two widows, each having 
the limited interest of a Hindd widow in her husband’s estate, It 
docs not appear, that it was made at the suit or on'the application 
of either. It was made by order of a judge who in tle particular 
proceeding (one under Act No. XIX, of 1841), had no jurisdiction 
to determine questions of title ; and who could only deal with the 
iight to possession, It is difficult to sce how such a partition could 
enlarge either widow's estate so as to give her a power of disposition 
which she would not otherwise have had against the next heirs of her 
husband. 

The transaction seems to have been merely arrangement for 
separate possession and enjoyment leaving the title to each share 
unaffected. The acquiescence of the widows in the Judge’s pro- 
ceedings cannot have done more than bind each not to disturb the 
othor’s possession. 

The estate of two widows, who take their husband’s property 
by inheritance is one estate. ‘he right of survivorship is so strong 
that the survivor tales the whole property to the exclusion even of 
the daughters of the deceased widow (2. W, H. Macnaghten’s Hind 


“Law, p. 38, note 1) They, therefore, in the strictest sense, are co- 


parconers, and between undivided parceners there can be no aliena- 
tion by one without tho consent of the other, And accordingly, 
this might have been decided in favor of the Respondent on this 
ground alone.* 

Upon the whole, then, their Lordships are of opinion ‘that the 
deeree under appeal is substantially right and ought to be affirmed, 
Considering, however, that what has here been decided in respect 
of Doola Bace’s interest, is equally applicable to that of the Res- 
pondent, and that as the latter is said to have assumed a power of 
disposing of her own share, they think it may be well to insert 
in the decroe a declaration that the property recovered by the 





* Not on this giound alone, since in that case it would follow that the surviving 
widow could alionate her share with the consent of the other widow, and thus the rover- 
alonary heir would bo deprived of the inheritance which the law enjoins the widow 
or widows to reserve for him, Tho Tindé law does not allow a female to alionate her 
portion of tho inheritance with the consont of her co-wife, but with the consent of 
the formar owner's next ar reveisionaty heit coupled with that of the ea-wife, if any, 
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‘ 
Respondent is to be possessed and onjoyod by her as a widow of a 
Hindé husband dying without issuo, in the mannor prescribed by 
the Hinddi law. ‘Their Lordships will humbly recommend Her 
Majesty, with that variation, to confirm the final decree of the 
‘udder Court of Agra—-Moore’s India Appeals, Vol. XT, p. 487, 


Carcurra I, C— Zhe 28rd April, 1868. 


Present: 
The Hon'ble A. G, Macpherson and F. A. Glover, Judges, 


_ Regular Appeal from an order passed by the Principal Sudder 
Ameen of Patna, 


Paucucowree Mauton and others (Defendants, ) Appellants, 
versus 
Karur Cuvrn and others, ( Plaintiffs, ) Respondents, 


A childless widow, undor tha Mitdékshad Law, takes only a limttad interest in hor 
huaband’s estate, similar to that taken by a childless widow accoiding to the Inw of 
the Bengal School, 


Glover, J—This was a suit by one Kaleo Chum nos noxt heir 
of his grandfather Junglee Sahoo to recover possession of certain 
real propeities, by cancelling deeds of salo executed by his maternal 
grandmother Phool Dyce, the widow of Jungloe, to tho vendors of 
the various defendants, on the ground that, according to Iindt Law 
as prevailing in the provinces governed by the Mit&kshai4, she had 
no power to alienate, not being under legal necessity so to do. 

Kalee Churn, the first plaintiff, sues along with four others, 
who are stated in tho plaint to have purchased a largo sharo in the 
property sued for in considoration of their providing the funds for 
carrying on the suit, 

Tunglee Sahoo died in 1838 ( Pous 1245 B, 8.), leaving a widow 
Phool Dayee, and two daughters, Bolakun and Mukkhun. Each of 
the daughters had a son, but Debee Pershad, one of them, is dead, 
and Kalee Churn, the plaintiff, is now the only survivor, 
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The -Principal Sudder Ameen held thatthe Law of. Chanipent “t 
did not apply to this country; that the suit was not barredy byt eos 
Statute of Limitation ; and that Cally Churn was, as the only suivivibgiys.d 
grandson of Junglee, entitled to sne. On the merits he found thab? |: 
Phool Dyee was not justified by Hind Law in making the aliena- 
tions complained of, and that Kalee Churn had never consented to 
her doing so, He therefore decreed in the plaintiff's favor, aid > 
ordered»the various deeds of sale and orders of the Civil Courts to * 
be cancelled. 

Against this decision all the Defendants appeal. 

For the defendants it was mgued that according to the Mitdh- 
shard Law, the estate taken by Phool Dyee was not a restricted | 
estate such as that of a widow under the Hind& Law current in 
Bengal. It was contended generally that a widow under the law of 
the Mit&ksharé takes an absolute interest in her deceased linsband’s 
estate, and may dispose of it as she pleases, and, further, that at any 
rate in the property not proved to have come to her husband as an- 
cestral property she takes an absolute interest, We, however, de- 
cline to hear any argument on these points, there being uo sort of 
donbé that according to long series of decisions of the courts of 
this country which ate in accordance with decisions of the Privy 
Council, a childless widow under the Mitdkshaié Law takes only a 
limited interest in her husband’s estate, similar to that taken by a 
widow under the law of the Bengal School. 

The later decisions of this Court have not gone further than to 
express doubts as to the application of the doctrine of champerty 
to our Courts, but the result has practically been a regular following 
of the precedent of 1852.4 As to whether the Sudder Court in 
that decision misunderstood the former cases that had been brought 
to their notice, I do not think it necessary to offer an opinion, It 
is sufficient that all those cases were referred to and examined, and 
that tho judgment of the Full Bench of the Court was that cham- 
perty was not of itself illegal. 





* This is to be found in the Sudder Dewanny Adawlut Reports for 1852, page 894, 
in the caag of Kishon Lall Bhoomik versus Pearee Scondwiy and others It, was passed 
by #Hull Bench, consisting of five Judges, who after reviewing the older cascs on tho 
subject, decided that chanipeity was not per se egal, but that ovary such arrangement 
muat stand or fall according to the peculiar nature of its conditions, 
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It seems to me, therefore, to have been authoritatively ruled 
that between o plaintiff and defendant in this country, no question 
of champerty can arise, and as T am not proparol Lo dissent from 
that ruling, although I confess to have some doubts of its propriety, 
I must decide this issue against the appellants, 

Macpherson, J.—I concur generally in this judgment. 

S. W. R, Vol. IX, p. 490. 


Privy Counc.—Zhe 22nd of July 1869. 


Present: 


Sir James W, Colvile, Sir Sosoph Napier, Lord Justice Gifford, 
aud Sir Lawronco Peel. 


On Appeal from the igh Court ut Culoutla,* 
Rag-LuKnee Desi, versus Gocoor Crrunper Crrowpury. 


A Hindtt widow sold a portion of her husbaud'y properly uniter a deed of salos uport 
tho faco of whick thero wan a statoment that the property was sold in order Lo Hiqui+ 
date tho husband's debts, Ileld that, that statement was not suflleiont of itself to 
prove that tho poporty was sold for the ptoporo statod, but thus it waa on tho party 
aeoling to uphold tho sale to prove by ovidencs that the property was sold for that 
purpore, 

Held further that a tiangnction of this sort may Loeome valid by the consent of all tho 
husband's kindivd who aio likely to be intucsted in disputing it, or by such a oon 
currence of tho members of the family as suffleer to 1aiso a pronumption that tha 
tianeaotion wad a fair ono and justihed by Hindt Lew 

Tho mao attostation of w decd of salo by a rolative doos not nocosantily import his 
conemucncs. 

4 
The question raised by this appeal is whether tho sale by two 
Hind widows of put of the estate of their lato hasband, one 
Gooroo Pershand Talookdar, to the respondent, can bo uphold as 
valid ? 
The suit was brought to impeach this transaction by the ap- 
pellant as the adoptive mother and guardian of ono Mohesh Ch a ndor, 
The fact of that adoption is not now in dispute, nor is it disputed 





* From tho judgment of Steor and Seton Kar nad, dated the 10th of May 1864, . 


in Regular Appeal No, 428 of 1861,—not reported, 
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that Mohesh Chunder was by virtue of it, at the time of the institu. , 
tion of the suit, the next heir to Gooroo Pershaud or to the sons of 
Gooroo Pershaud failing his widows or the survivor of them. Mohesh 
Chunder was still living at the date of the final decree which is the 
subject of the preseut appeal; but he afterwards died childless, and 
the appeal is brought by his adoptive mother, who, as such mother, 
is his heiress, ‘There is 2 suggestion in the appellaut’s case that she 
has, under the authority given to her by hier husband, made a se- 
cond adoption, but inasmuch as the validity of that adoption is 
incapable of being discussed in this suit, their Lordships cannot 
take that into their consideration. 

The validity of this transaction is sought to be upheld upon two 
grounds, fist, upon the construction of the hibba-namah, or deed of 
gift (at page 87 of the record), which, it is contended, gave to the 
widows an absolute interest, subject to be divested in the event of 
their sons or either of their sons coming of age. If that construc- 
tion were correct, there would, of course, be au end of the caso, be- 
cause the deed of the widows would be good against all the world, 
Their Lordships will, thereforo, first dispose of that question, 

Upon the best consideration which thier Lordships have been 
able to give to this document, they are of opinion that it provides 
only a species of trust for management, and that it does not interfere 
with the devolution of the estate, according to the ordinary law of 
succession, under the Hindoo Law. 

That boing their Lordships’ view of the construction of the 
deed, it may bo convenient here to consider what has been the 
course of the succession to the property. If the succession were not 
altered by the deed, then of course, upon the donor's death, the tivo 
sons became entitled to his estate, ‘hose sons ave shown to have 
survived him. Bach is also shown to have died in the life-time of 
his mother, and to have died childless and under age. he conse- 
quence of that is, that on the death of each, his interest would have 
passed to his mother, and that Mohesh Chunder, who was the adopt- 
ed son of the testatar’s nephew, becaine on his adoption the collateral 
heir of each sou, subject to the interest of his mother, The result, 
of course, is that upon the death of the widow, Gouree Dabea, who 
is dead, Mohesh Chunder became entitled to a present interest in the 
property, which is the subject of this coutention, unless it can be 

Vou, I. 87 
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shown that thet property has beon validly passed by the act of alic. \ 
nation which is the subject of tho suit. 

Their Lordships have noxt to consider whether treating this 
deed as one executed by wornen having only tho limited interest of 
Hindfi females in property which they tako either from thoir hus- 
pand or their sons, the transaction can be supported upon any of the 
grounds on which such 4 transaction is recognized as valid by the 
Hindaé Law. The law upon tho point is well ascortained and has 
been established by many casos, 

Then, upon what grounds are we to treat this trangaction as valid? 
‘The statement upon the face of the deed is, that the property was 
gold in order to liquidate the husband’s dobts, 

The learned Judges, however, finally decided the case, partly 
ttpon the mere fact that Juggué Ram was an attesting witness 
and must therefore be taken to have been a cononrring party to 
the transaction, and partly upon the corroboration which they seem 
to think that fuct afforded by the ovidonce of Khademi Ally. Their 
Lordships cannot sec how tho one can bo any corroboration of the 
other, The fact that Juggut Ram attested tho dowd is perfectly _ 
consistent with the fact that Khadom Ally is a tutored witness 
brought forward at the last moment to dopose to having seen what 
he never saw. 

Again, with vospeot to the effoct of tho attostation of the deed’ \ 
by Juggut Ram, it seems to their Lordships that tho loarnod Judges : 

» hdve attached to that civcumstance o woighl which it yoally does 
not possess, ‘Their Lordships do uot moan to impugn those authori- 
ties which lay down that a transaction of this kind may become 
valid by the consont of the husband’s kindted, but tho kindrod in 
such case must generally bo understood to be all those who are likely , 
to be interested in disputing the transaction, At all events, theto 

y Should b6 such a concurrence of tho membors of the family as 
suffices to raise & ptesumption that tho transaction was a fair one, 
and one justified by Lindt, Law. . 

And one of the difficulties of allowing tho prosent deoree to 
stand is that this point, which was iaised at tho last moment, was 
dbcided upon the mere proof, by the production of the dedd, that 
Juggut Ram was an attesting witness to it, The point had never 
been xaised before, The opposite pa‘ly has had no opportunity of 
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examining Juggut Ram ag to the alreumstanoes under which he 
became an attesting witness, or what his undgratanding of the trap. 
saction really was, The utmost that the Judges ought to have dong 
in that state of things, was to remand the case to be re-tried for the * 
full consideration of that question. 7 


nis A Bre 


any 


yw) * 


Their Lordships cannot affirm the proposition that .the:’ they, 
attestation of such an instrument by a relative necessarily inipou ty is 
concurrence, Tt might, no doubt, be shown by other evidence thaf 
when he became an attesting witness, he fully understood whgt.the! 
transaction was and that he yas a concurring party to it, but from oa) 
the mere subscription of his name that inference does not necessarily 
arise. But considering who Juggut Ram was, and what the cir- 
cumstances of thig family were, their Lordships are further of 
opinion that his concurrence would not in this case be sufficient to 
set up the deed, In the first place, it is not proved, though on the 
other hand it certainly is not disproved, that at the date of the exe- 
cution of this deed, which was executed before the adoption took 
place, Juggut Ram was the next heir in reversion. He was un- 
questiovably @ very distant relation, and although he appears to 
have taken a considerable part in the management of this family, 
and in even the adoption of the plaintiff, he is not proved to have beer 
the next heir. On the other hand, the very fact of bis connection 
with the family leads to the presumption that he knew that the 
present appellant had the power given to her by her husband to 
adopt a child, and that therefore his interest, even if it existed, as 
next reversioner was in all probability likely to be defeated. ‘There- 
fore, if his concurreuco were proved, it would not amount to such 
a concurrence by the husband’s kindred as, in the opinion of their 
Lordships, would have defeated the plaintiff's claim. 
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They think that the minutes should stand thus :—‘ Declare 
that the deed of the 16th of November 1845 was and is invalid 
as against “Mohesh Chunder and the appellant as his heir, and do- 
clare that Mohesh Chander became on the death of the widow 
Gouree Debea, and that the appellant, as such heir, is now entitled, 
in possession, to one moiety of tho four annas, and order that the 
respondent do deliver up to the appellant such moiety, and do pay 
to hor the profits thereof received since the death of Gourec Debea,” 


ce | 
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Their Lordships will theroforo humbly adviso Her Majesty to 
allow the present appeal, to reverse tho decree of the Sudder Court, 
and to divect that, in lieu thereof, a decree be made to the effect 
above stated, and further to direct that tho respondent do pay to 
the appellant the costs incurred by tho plaintiff in both the Courts 
below. ‘he appellant must also have the costs of this appeal.— 


8. W. RB. Vol. XU, P. G, p. 47. 


By the Tind& Law as current in the South, a widow of a divided 
brother takes a lifo interost in the immovable property of her de- 
ceased husband; but she cannot dispose of it except with tho con- 
sent of his heirs, or from pressing want to perform hig funeral ceve- 
monies.—Llame-sushien v. Akyalandummal, Mad, &. D. A. Decis, 
for 1849 p, 115. Vide Morl, Dig. N. 8. Vol. I, pp. 180—182, 


A Ttindd widow, who has inherited immoveblo proporty from 
her husband, though possessed of a limited powor of alcnating por. 
tions of such property for necassary pwr'posos or spiritual uses, cannot 
disposo of by gifl in Dharm or Krishnaspun of the whole of such 
immovable property without the consont of tho heirs of her hus- 
band, —Bhasker Lrimbak Acharya, Plaintiff y. Muhkadew Ramjt ond 
others, Defoudants.+—Bombay IT, C, Rep. Vol. VI, p. 1. : 


Tho widow of a lind cannot alienate tho ostate of hor decoasod 
lushond by a deed of gift without tho consent of his heirs.—Nund 
Kumur Rue v. Rajonder Narain, —Sel, S$. D. A. Rop, Vol, I, p. 261 
(New Hd. p. 349). Viele Morl, Dig. Vol, I, p. 281. 


A Hindé widow holding only a life-catato in hor husband's landed 
estate, cannot alionate it withont the consent of hor husband's hoivs- 
at-law.—Mussummat Bhowant Munee v. Musdummat Solubhna. 
Sol. 8. D. A. Rep. Vol. T, p. 822 (Now Ed, p. 431). ° 


The consont of all} the heirs living at tho timo of the execution 
of o bill of conveyance by a Hindi widow, eithor diroctly or by 
attestation is requisito to make tho sule binding ‘against the revor- 
sioners—Karlik Kurmohur vy. Dhwno-monee Goopla.—S. W. R. 
for 1864, p. 268, 





* ‘This decision will bo givon ix catenso among the Cnsos respecting alator's right of 
succession. i 
‘+ Seo tho Privy Council desision at page 288 ef seg. - 
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The fact of a reversioner being an attesting witness to 9 con- 
veyance by a Hindi widow is an acquiescence on his part which 
precludes him from impeaclting the sale on thé ground of waste*— 
Gopaul Chunder Manna, v. Gowr-monee Dassee and others—S. W. 
R, Vol. VI, p. 52. 


The reversionary heirs whose assent is requisite, are those whose 
interests ave directly affected, and not those whose interest is merely 
inchoate and future.*—Ram-dhun Bukshee v, Punchanwn Bose.— 
8. D. A. Rep, for 1858, p. 641. 


A deed of alienation by a childless Hind&é widow is only valid 
when made either with the consent of the immediate heirs* or under 
one of those exigencies which give a widow a power of sale—/Sree- 
matty Ohunder Munee Dassee v. Joykissen Sircaur,—S. W. Rep, 
Vol. I, p. 107. 


Consent of all* the heirs is necessary to male a sale by a childless 
Ilindt widow valid in law, but the purchaser is entitled to-hold the 
property during the widow's life-time, Only immediate reversioners 
are entitled to impeach a sale by a widow.—Mussummat Radha v. 


* Mussummat Koar.—S, W. R., for 1864, p, 148, 


A Hindti widow cannot, under any circumstances, alienate the 
«whole landed estate devolved on her by the death of her husband, 
nor can she alienate a part, except under special circumstances, 
without the consent of all* the husband’s heirs, notwithstanding she 
may have obtained the consent of the nearest heirs; and a deed of 
‘gift executed by her in favor of a stranger to be valid must bo at- 
tested by all her husband’s heirs, as consenting parties,—Mohun 
Laul Khan y. Ranee Shiro-munee—Sel. 8. D. A. Rep. Vol. II, 
p. 82 (New Ed. p, 40). 


Remark.—The decision of the Privy Council in fayor of the 
aforesaid Ranee was founded expressly on the ground that the deed 
‘then in question was executed without the concurrence of the des- 
cendants in the male line, who ( though they were not heirs) were 





* The revoisionary heirs whose consent is necessary for tho validity of on alionation 
made by a widow of her husband’a property without a legal necessity havo been deter. 
mined by the Privy Counvil in the case of Raj-lukhoo Debea v. Gocool Chunder Chowdhry 
(ante p. 288)—This determination appems to be in accordance with Hindu Inv and 
conclusive on the point, 
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guardians and protectors of the widow.—Vide Ranes 'Sreemutty 
Debea v. Ronee Kund Lutte and others —BSutherland’s P. 0. Tudg- 
ments, p. 182, 


If a deed of sale executed by a Hindd widow be signed or at- 
tested by all the heirs living at the time of its execution, the consent 
of those heirs to the sale is to be presumed. This presumption is 
not conclusive, but may be rebutted by any party showing ‘that his 
signature was there for some other purpose than that which the 
Hindd law presumes. 

Tho signatures of the nearest heirs upon a deed of sale exe- 
outed by a Hind& widow ig insufficient to render the sale valid; 
those of all the heirs of the widow’s husband living at the time of 
its execution, either are requisite, or their consent to the sale must 
‘be given in some other form, 


Certain deeds of sale were in this case rejected by the Court as 
not having had the consent of all the heirs living at the time of 
their execution given to them; certain other deeds were declared 
valid inasmuch as the consent of all the parties, whose consent is 
requisite under the Hindi law, was given to the transfer,—Hafze- 
zun-nissu Begum v. Radha Benode Misser—S, D. A, Rep. for 
1856, p. 595. 


Vide—Sheo Gholum Sahoo v. Jobréj Singh.*—S. D, A, Rep, for 
1847, page 544 ;—also Coopa Joseyar v. Sashappien.*—Mad. §. D. - 
A. R, for 1858, page 220 ;—also Ramabutten v. Mootoosamy Pillay 
—Tbid,, for 1856, p. 14;—also Paroomaya v. Ram Chunder,%—wey 
Mad. S. R. for 1857, p. 1 ;—~alao Gunput Singh v. Ranee Choukee*— » 
N. W.P. R. Rep. Vol. V, page 202 ;—also Koshalee v. Mussummat 
Sibanee.*+—N. W. P. Rep. for 1851, Case 191;— and also Doorga 
Dutt Pandey v, Hubbeejeer Pandey.*—Ibid, for 1856, Case 26, 


— 


* Norton's Leadiyg Casea, Part II, p, 626. 
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Catcuria H. 0. A—The Tsth of July, 1874. 


+ Present: 
The Hon'ble Sir Richard Couch, Kt., Chief Justice, and the Hon'ble 
W. Ainslie, Judge. 


Latia Kunpre Lat and others ( Defendants ) Appéliants, 
versus 
LALLA KALEE-PERSAUD and others (Plaintifis) Respondents. 


Whore persons who aid presumptively next Helis in succession to a widow, come into 
an arrangement by which she suiienders possession to them and receives a mainte. 
nauee from them, such anangement- must be held to bo binding aa a family mrange- 
ment, and would not be altered by one or other of the 1everaionors dying during the 
life-time of the widow. 


Couch CO, Ji—The material question in this case appears to us 
to be that which is raised in the second issue framed by the Moon- 
siff—whether the father of the plaintiffs or the plaintiffs accepted 
the ikrar-namah, and accordingly held possession of the disputed 
property along with the defendants for a period upwards of ten years 
or nob; because if it were so, the facts are that in the life-time of 
the widow, and after she had bevome entitled to succeed to the pro- 
petty, the persons who were presumptively the next in succession, and 
who, if she had then died, would have been entitled to divide it 
amongst them, came to an arrangement by which the, widow, instead 
of continuing in possession, was to receive from them 24 rupees for 


+ fg@ther maintenance, and they were to take possession of the same 


shares as they would have had if she had then died, 

‘That appears to us to be an arrangement which the family 
might come to, and which tyould not be altered by one or other of 
them dying in the life-time of the widow; and so the rights, 
when she died, being different from what they were when they 
made the atrangement. The agreement must be held to be bind- 
ing asa family arrangement. It would be binding upon the fathor 
of the plaintiffs, and therefore is upon them who stand in his 
place, If in the form in which the case comes before us, we could 
tive a finding upon that question, the suit might be disposed of 
now. But we have not authority to do so, And we cannot say’ that 
there has been any finding upon the question by the Lower Courts, 


* 
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They have decided the case upon the law of limitation. * Although 
the Judge may have used expressions which indicate what his 
opinion prohably would have been, we cannot take them as a find- 
ing. We must send the case down to have a finding upon this issue, 
and when it is returned to us we will dispose of the appeal.—S, W. 
R. Vol, XXII, p, 807. 


Carcurra S. C.—The 21st of November, 1856. 


Sruratr JaDU-Mani Dazr, 
VEVSUB 
SARODA-PROSANNO MOOKERIEA and others, 


A conveyance for a good consideration by a Hindé female of her share in a joing family 
egtate, inherited by her fiom her gon, with the consent, and in fayour, of the next 
heir then living, is 9 disposition permitted by Hindé law, 


Khela-ram Mookerjea died intestate in the year 1817, possessed 
of considerable 1eal and personal estate, and leaving two sons, Kali- 
prosanno Mookerjea and Boidyo-nath Mookeijea, and two widows, 
Srimati Droupodi Debi the mother of Kali-prosanno Mookerjea and 
Srimati Anando-moyi Debi the mother of Boidyo-nath Mookerjea. 
The two sons inherited the estate of Khela-ram Mookerjoa and re- 
mained jointly possessed of it until the death of Boidyo-nath Moo- 
kerjea, who died in the year 1822, without issue, leaving an infant 
widow who died in the year 1840. Anando-moyi Debi then became 
the heiress of Boidyo-nath Mookerjea, On the 6th of March 1830, 
Anando-moyi Debi in consideration of a yealy allowance of Co's 
Rs, 4800 to be paid to her by Kali-prosanno Mookerjea, granted and 
assigned to bim all her interest in the estate of Boidyo-uath Mooker- 
jea, in the year 1848, Anando-moyi Debi went on a pilgrimage to 
Benares, where she lived till her death. Her allowance was xegulax- 
ly paid to her by Kali-prosanno Mookerjea go loug as he lived, and 
by his representatives after his death, In February 1844, Kali 
prosanuo Mookerjea died leaving two infant sons—the defendant 
Saroda-prosanno Mookerjea and ‘Tara prosanno Mookerjea, deceased ; , 
and two widows, the defendant Srimati Bimala Debi the mother of 


4 


et 


‘ r ef . 





* 
need F ya) 
Cuar. qt] WIDOWS SUGOKSSION, &0.. +O a 


the defendant Saroda- -prosanno, and the difeataa Srimati Shyama’ * - 
sundari Debi the mothér of Tara-prosauno. 'Kali-prosanno Mookerjea » 
by his will, left his real and. personal estate to Saroda-prosanho 
Mookerjea and Tara-jrosanno Mookerjea jointly, with a, gift over to 
the survivor of them, if either of them should die withouf .male 
issue, and he appointed Srintati Bimala Debi and Srimati Sliyama- 
gundari Debi his executrixes and Ashutosh Dey and Proplatho- -yath ‘ 
“Dey his: executors. The executrixes took possession of all the thsta. 
tor's property. On the 28rd of August 1849, ‘Tara-prosauno Mooker- 
jea died without issue, but leaving a widow, Siimati Jadu-mani 


art 


Debi the plaintiff. : 
The plaintifi’s case was, that aaisevosinas Mookerjea having 
survived Anando-moyi Debi becaine entitled to a moiety of Boidyo- 
nath Mookerjea’s estate, which on the death of Anando-moyi Debi 
devolved on the heiis they living, Sarada-prosanno and Tara-prosanno 
Mookérjea, and that the assignment by Srimati Anando-moyi Dobi 
did pot operate to give a divisible interest to Kali-prosanno in 


: Boidyo-nath’s moiety of the estate of Khela-ram Mookerjea; that 


_ 
i 


Ab 


the whole estate of Boidyo-nath Mookerjea was divisible into equal 
moiefies, of which the defendant Saroda-prosanuo Mookerjea was 
ontitlddh to, one moiety, and the plaintiff, as widow and heiress of 
r atiayproganino Mookerjea, to the other. # i 

jy,Jaolison, J.—Tava-prosanno Mookerjea having survived Anando- 
ee ; the plaintiff contends that he, as one of the heirs of Boidyo- 
nat! ‘wing at her death, became entitled to a moiety of Boidyo-nath’s 
estate, ithe defendant relies, however, on the deed of gift or sur- 
yender by’ Anando-moyi i in favor of Kali-prosunno as taking the pro- 
pérty out of the usual course of descent, and making it part of Kali- 
prosanijo’s estate, and subject to the limitations of his will, The 
validity of the deed is therefore the next subject for consideration t—~ 

I think the argument for the defendant on this point is ‘not 


* supported to its full extent by authority, for although it is clear that‘ 


on the, occasion of a widow becoming a byrdghi, the estate yould 
at once descend to the nearest heirs living at the time, (2, Mac», 
naghten’s Hindé law, 181, 288, and the case of Hafeczun-nissa Begam 
versus Radha-binode Misser,)* yet there is no authority for the un- 
“qualified proposition that the widow can by her surrender vest the 
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whole estate indefeasibly in the nearest heirs living at the time of 
such surrender. 

On a review of all the authorities, the correct view -of the law 
would seem to be, that a widow's conveyance of the estsite to all tlie 
nearest heits living at the time of the conveyance is valid, provided 


that no other heirs of equal or superior degree happen to be in * 


existence at the time of the widow’s death. Mr. Colebrooke, in his 
note to the case of Mahoda versus Kalyani, lays it down thus :-—“ Tt 
has been declared by the law officers of the Court in other suits that 
a widow’s gift of ,the estate to the next heirs, is good in law, though 
she be restrained from, imaking any other alienation of it. Thig 
opinign, 4 though not foanded on any express passages to’ that “effect 
in’ books’ of ; puthority, seems reasonable, as such a gift isa mere 
relinguishifient of her temporary interest, in favor of the, next “heir. 
It may, ‘however, happen that the person who would have, besa 
entitled to take the inheritance at, her decease, might Detfferenty 


from the one who obtained it under "gift or relinquishment to" “him * 


as presumptive heir; and if the title of that person be‘eititer nit 
ferable or equal, it may invalidate such gift in whole or in’ gain.” e 
This passage is inserted verbatim. by Sir Francis Macnaghten, it his 
remarks on the case of Mahoda versus Kalyani (see page 309.) And 
we may therefore presume it was approved of by him, The case 
of Bijoya Debi versus Anna-poorna Debi is an illustration of this 


vole. In another recent case in the Sudder Adawlut, Rém-dhan , 


Bakhshi versus Panchénan Bose, the Court held, that the nearest 
class of heirs could alone sue to set aside a deed executéd by the 
widow, and that a suit by remoter relations for that purpose, whose 
interest wete merely inchoate, could not be sustained. 

‘The consent of the heirs 1s all that is 1equired by the old an- 
thorities (see Déya-bhéga). If the true meaning of the word 
‘heirs’ be all the persons living who might by possibility be heirs 
at the subsequent death of the widow, and it be meant ‘that the 
‘ consent of all these persons is necessary, the widow would seldom or 
never be able to convey, for among so large a class of heirs all of 
them would scareely ever be competent or willing to consent. But 
I do not think that this is the correct meaning of the word ‘heirs’ 
and that the term is used in the old authorities to designate that 
class of persons only who would immediately succeed to the estate, 
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ig stherwidow's ipterest were determined, rather than all the persons 
who might, by "possibility, become heirs on. the happening of that 
* event: . w 


F Oi the: ; whole, ‘then, applying this view of the law to the facts 


of'thé case, I think that K&li-prosanno. Mookerjea was the only 
nearest oy next heir at the time of the execution of this deed, and 
thatshis dosent to the gift ih his own favor is clearly shown, and 
that although Tara-prosanuo and Saroda-prosauno were the heirs 
living at the death of the widow, yet they were not heirs of superior, 
or, equal, ‘but, on the contrary, of a remoter degree than Kali- 
progauno, their father, and that therefore they cannot dispute the 
validity of the deed, which is valid according to Hmdd law, 

I would only in conclusion advert to one othor argumnent, It 
was wged that the Hindé law does not give the Hindt “widow any 
power of accelerating or altering the course of desaent., ‘ «Dhis may 


, Ke true. as regaids acts and conveyances by herself aldne; but the 


Pa 


“4 


observation is unfounded as regards acts done by the widow with 


* the coiient of the heirs, for such acts aud conveyances are clearly 


wiettin the contemplation of the law, ‘e 
+ (Bart of the judgment of Colvile C. J, is as follows :— ) 
i Inthe case of Mohan-lall Khau versus Ranee Shiromani,* (also 
cited for tha plaintiff) the gift was to a stranger, it was objectiorié 
able iu its pature, it was not made with the consent of all the co- 
” heirs of the husband, or of his paternal relatives who, though more 
yemote in the order of succession than his maternal lindred, were 
held entitled to control the widow’s gift as her legal guardians and 
Advisers, . 
The case before Mr. Braddon reported in the 6th, Sudder De- 
wanny’ Adawlut, p. 36,f is directly in favour of the proposition con- 


+ + tended for by the Defendant. And the result therefore of the older 


decided cases is certainly not to show that the instrument in ques- 
tion was invalid in law. . 


* ‘There is a case on special appeal at page 457 of the Sudder 


decisions; for 1849 which, though very imperfectly reported, seems 

to imply the right of a widow to relinquish the inheritance, in con- 

sideration of maintenance, iu favor of the next heir. Her power 
? 





* See Ante, p. 293, t Post p. 800, 


. 
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of relinquishment seems also to be assumed in a ease reported i in the 
Sudder Decisions for 1850, p. 369. * 

The MS. case (Hafeez-un-nissa vdv'sus Radha-binode) recognises 
two other propositions, which are more or less in favor of the defen- 
dant in this caso ;—Ist, that a widow can by adopting a certain 
form of religious life divest herself of the estate and thus accelerate 
its devolution on the next heir in her life-time ;—2ndly, and this 
was ruled by this Court in Kali-chand Dutt versus John Moore, 
that a consent to the widow's disposition given by a reversionary 
heir who afterwards dies in her life-time is binding on his immediate 
descendants. Such a rule seems to be reasonable and convenient, 
since otherwise every disposition by a widow would be in,cortain: | 
circumstances voidable. is : 

Ypon the whole it appears to me that, although the question 
is not free from doubt, the balance of the authorities is in favor of 
treating such a transaction as that which took place Bétween 
Annund-moyi Debi and Kali-prosunno Mookerjea, as a disposition 
which the widow was, with the implied consent of Kali-progunno, 
her husband’s nearest heir, competent to enter into; at all events, 
as one which neither the sons of Kali-prosunno nor the representa- 
tives of those sons, ave entitled to impeach, Such a conclusion, if 
justified by authority, is certainly one which is agreeable to reason. 
And if that conclusion be sound, it follows that on the case mado 
by the bill, the plaintiff has neither any interest in the share of 
Boidyo-nath Mookerjea, nor any title of relief in this suit. 

I entirely agree, however, with Mr. Justice Jackson in thinking 
that in the circumstances of this ease the bill, though dismissed, 
should be dismissed without costs as against the principle defen- 
dents. The other defendants must have their gosts—Boulnois’ Re- 
ports Vol. I, pp. 120—136. 


A. gift by a widow of the property derived from her husband to, 
her daughter (the next in succession) and her daughter's husband, 
a Brahmin, is valid, under the Hindt law, as current in Bengal,*— 
Beér Inder Narain Chowdree and Muthoor Inder Narain Chowdsee 
y, Suibhama “Debea and Kishen Chunder Sandyal.—Sel. 8. D. A. 
Rep. Vol. VI, p. 36 (New Ed. p. 42,) 


* In this reapect there is po difference betwegn tho Hindi Inw as curront in Bengal 
and that current clsewhere, 


3 
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Where the transfer"sought to be set aside was by the widow it: 
favor of her daughter, who was awful’ heir to the property, held 
that, the plaintiff, » reversioner, hag no present ground of” action, ag 
his reversionary right was not prejudiced thereby.— —Udhnwr Singh'v. 
Mussummat Ranee Koonwar. Agra.—Rep. Vol. I, A.C. p., 234. 


Held, though strictly speaking, a Hind6 widow has no legal power 
to execute a hibah-bil-cwuz, which is more in the nature of a sale 
than gift, still in the present case, which is a transaction betweén 
the (maternal) grandmother and her grandson, the Court consider the 
transaction in the light of a gift ; and consequently it was quite com- 
petent to the grandmother, her own daughter or her grandson’s 
mother" not being alive, to transfer the property to her grandson, so 
“as to accelerate his succession and to place him in o position a6 once 
to assert his right to his grandfather's estate—Guda-dhus Ghose 
vy. Wooma Churn Ghose,—S, D. A. Decis,, for 1859, p, 156, 


Catcurra, H, OC. A.—The 9th of September 1864, 


Present: 
Tlie Hon'ble C. B, Trevor and G. Campbell, Puisne Judges. 


Prorar Cuunprr Roy CHownry, (one of the Defendants,) Appellant, 
versus 
Sremmorry Joy Monex Deser CoowpuRatn and others, 
a ( Plaintiffs,) Respondents. 


According to Hindé law, s widow in possession oan relinquish, and, by relinquishing, 
anticipate for the reversioners their period of succession, A relinquishment in favor 
of second reversiouers is also valid if made with the consent of tho fiat reversionors, 


One Chunder Sekhur had two sons, Doorga Churn and Par- 
butty Churn, Doorga Churn died childless, leaving a widow," Joy 
Doorga, who died in Jeit 1267, Parbutty had six sons, Komul 
Chur, Kali Churn, Gowree Churn, Rugghoo Churn, Oti Churn and 
Bowanee Churn, The two last sons died before their father, Komul 
Churn, and Gowree Churn died without heirs. Kali Churn died 
leaving only a widow, Joy Monee, plaintiff in the preseng case ; and 
Rughoo Churn left a son, Protap, who is the principal defendant in it, 


ADT 


Atta Hien 


’ 
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The plaintiff Joy Monee sues in her husband’s right for one- 
fourth share of the 8 annas of the property belonging to her hus- 
band’s father Parbutty Churn, and also in the same right for one- 
fourth of the 8 annas of the share of Doorga Churn, which share, 
by a deed of gift executed on the 7th Jeit 1228 had, with the con- 
sent of Parbutty Churn who was then living, been transferred to 
his sons, and possession taken by them under it, 

The defendant, Protab, pleads that plaintiff is entitled to one- 
fourth of thé 8 anuas belonging to her husband’s father, but that 
the deed of gift by Joy Doorga was not executed by her, but if exe- 
cuted, was null and void under Hindt law, and as she was a widow 
in possession and all the other members of the family predeceased 
her, he, as the nearest heir of Doorga Churn, is entitled to the whole 
of the property with the exception of the share belonging to 
plaintiff, 

The lower Courts found that the deed of gift was executed by 
Joy Doorga with the consent of Parbutty Churn, that the four sons 
of the latter took possession under it, and that consequently plaintiff, 
as the wife of Kali Churn, is entitled not only to the share of Par- 
batty Churn which her husband enjoyed, but also to the same share 
in the property of Doorga Churn which had passed to her in his life~ 
time. 

It js now contended on the part of the defendant in special 
appeal, that the deed of gift is in itself illegal; that to make it legal, 
it requires the consent of all the contingent reversioners theh in 
vexistence ; that even if it be looked upon as a reliuquishment, ite is 
illegal, for a widow having once taken possession canuot relinquish 
under Hindd law; that, consequently, the lower Court’s judgment 
should be modified, and the suit of plaintiff, as to a share in Doorga 
Qhurn’s shayé of the property, dismissed. 

We think that it admits of no reasonable doubt, that under 
Hind@ law, a Hindt lady in possession can relinquish, and by relin« 

uishing anticipate for the reversioners their period of succession, 
andbif she does this in favor of second reversioners (as in the present 
‘Gnstance) wit} the consent of the first then or afterwards expressed, 
the relinquishment is valid, and this notwithstanding that it may 
be expressed in a form which under some circumstances might be 
open to questigh. 


application with costs—S. W. Rep. Vol. I, c. x. p. 98. 
# 


« 
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Under this view, we consider the relinquishment by Joy Dit i 
in favor of Parbutty Churn’s sons with the consent of Parbutty 
Churn entirely legal, and as the property vested in those sons, the 
plaintiff, the wife of one of them, is entitled to the possession of the 
whole property of her husband, @, ¢ to one-fourth of the property of 
Doorga Churn, as well as the same share in that of Parbutty Chum 

There is then no ground? for special appeal, and we reject the 


: 


Carcurra, H. OC. A—The 26th of November 1867. 


ve 


4 Present: 
The Hon’ble L, S. Jackson and Dwarkanauth Mibter, Judges. 


Suama Soonpurse and another, ( Defendants) Appellants, 
VOTSUS 
Sxuror Caunper Durr and others, ( Plaintiffs, ) 
Respondents. 


« 


The cession of her right by a Hinda widow, during enjoymeut, to the heir of her 
husbaud is valid ; the recipient becoming absolutely entitled to the propaty whioh 
paases on his death to his heirs 

2 


Jackson, J.—The decision of the Lower Court in this case is 
erroneous. That Court has held that although Shurus Chunder, 
during the life-time of Huro Soonduree, who was a Hind widow 
in life enjoyment of the estate, obtained a decree as heir, on the 
strength of a deed of gift, of the estate, still this decree and gift 
can ouly stand good duzing the life-time of the childless widow, 
Huro Soonduree. And the decision goes on to say, that nd gift or 
sale by a childless widow can remain valid subsequent to her decease, 
and that though Shurut Chunder was the heir of Huro Soondurec’s 
husband, still as he died during the life-time of that lady, his heirs 
ean only hold and enjoy the disputed property under the above deed 
of gift and decree, so long as she lives, but that after her death 
they can have no right to it. Now, it appears that Shurut Chunde*” 
was, in fact, undisputably the heir of Huo Soonduree’s husband, 
and therefore the reversioner. It has been repeatedly held by the 
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late Sudder and by this Court, that the cession of her right by a 
Hindé widow during enjoyment, to the heir of her husband, is valid, 
Among the latest cases upon this point is that given at page 241 
of Mavshall’s Reports, the case of Rujoneekant Mitter.* That be- 
ing so, and Shurut Chunder having received a surrender of the 
rights of the widow, entered into possession as heir of the husband 
and became absolutely entitled to the property, the interests of the 
widow being thereby extinguished. On his death, his heirs took 


the property, and the heirs of Huro Soonduree’s husband have, there- * 


fore, no claim to it. The decision of the Lower Appellate Court 
must be overruled, and the special appeal allowed with costs,—S. 
W. Rep. Vol. VIII, c. x. p. 500, 


Carcurra, H. OC. A—The 29th of July, 1874. 


Present: 
The Hon'ble Romesh Chunder Mitter, Judge. 


Gunca Prrsap Kur, (one of the Defendants,) Appellant 
versus 
Suampnoo Nara Burmun and others, ( Plaintiffs) Respondents, 


The succession of females, according to Uindu law, is not regular succession, and is not 
based ‘upon tho ordinary theory of aphitual benofit, Therefore, if they relinquish 
their rights in favor of the reversioner, the case is again brought back to the normal 

+ ptate of succession, the effect being to vost in him a completo title, 


* he facts out of which this special appeal arises are briefly 


these. One Abi-ram was admittedly the former owner of the pro-, 


perties which form the subject matter of this litigation, He died 
sometime before 1285, leaving him surviving Jusoda, his widow, 
Dullabha, his daughter, and Ram-nath and Shumbhoo-nath, sons of 
his daughter Dullabha. That after his death, Jusoda, with the consent 
of Dullabha, made a gift of these properties to her grandsons Shum- 
bhoo-nath and Ram-nath, That on the 27th of Bysack 1286, 14 
gone share in them was sold to the Defondant’s ancestor by Ram- 
‘Bath and Shumbhoo-nath. That muhsequently on the 9th of Magh 





* See Vyavasthdé Darpana (2nd Ed.) p. 128, . 
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1249, the remaining 2 anua share was similarly sold to the defen- 
dant’s ancestor by Shumbhoo-nath and the widow of Ram-nath, who 
‘ had died in the meantime. hat subsequent to this, the remaining 
son of Dullabha, viz, Shumbhoo-nath, also died, and last of all 
Dullabha herself dying in Assin 1274, the plaintifis have become en- 
titled to the properties in dispute by right of inheritance as heirs to 
the original owner Abi-ram. Upon these facts both the courts he- 
glow have decreed the plaintiff's claim, with the exception of  small- 
portion of a certain talook which has been held to have been lost to 
the plaintiffs, by the provisions of Section 2 of Act VIIT, of 1859. 


: The defendants have preferred this special appeal, and the fol- 


a 


@ 


4 & 


lowing grounds have been urged :— 

1sé—That the Lower Courts should have dismissed the plain- 
tiffs claim as barred by limitation. 

Qnd.—That, upon the facts found, the Lower Courts should 
have held that the gift by Jusoda with the consent of Dullabha 
created an absolute right in the disputed properties in her grand- 

# sons Ram-nath and Shumbhoo-nath. 
8rd,—The sale by the daughter Dullabha eicislaal with the re- 
 Versionary heirs transferred the whole proprietary right, and the 
purchaser by such transfer acquired an absolute interest in the “lis- 
ates properties. 

» The contention of the special appellant raised in the second 
ground of special appeal, which I shall consider first, seoms to mo 
to be valid. The arrangement by which the property in dispute was 
made over to Ram-nath and Shumbhoo-nath appears to be legally 
to amount to cession and relinquishment of their rights on the part 
of Jusoda and Dullabha in favor of reversionary heirs. ‘Lhe Lowor 
Courts speak of it as a gift-of the lifo estate of Jusoda, as if there 
was vested in some one else the remainder of that estato, Teed 
hardly point out that this proceeds from an crroncous assumption that! 
the widow's is mere life-estate. Therefore, the question to be deter- 
mined is whether, according to Hindf Law, such cession and relin- 
quishment of the widow’s rights in favor of the roversioner operates 
to vest in the latter a complete title, Upon the authorities it ia 
clear that it should be decided in favor of the reversioner. All the 
earlier cases upon the subject aro collected in tho case of Jadu- 
moni Debea versus Saroda-prosunno Moukerxjca ( Boulnois’ Reports, 

You. 1, 30 
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page 121).* Although from an examination of them there might be 
some ground for contending that there was a slight conflict, yet an 
examination of the modern cases makes it quite clear that upon the 
authorities the question should be answered in the affirmative. (Vide 
page 627 Norton’s Leading Cases, part II, where these cages are 


‘ quoted). It seems to me also that this view is quite in accordance 


with the spirit and principles of Hind& Law. The succession of 
females according to Hindi Law is quite exceptional, and is not 
founded upon the ordinary rule viz., that of spiritual benefit. It is 
true that in the, case of the widow, she confers some spiritual benefit, 
but if that were the sole test she would have ranked much lower 
than what she does now; daughters confer vo benefit, but they sue- 
ceed because their sons do. Thus it is evident that succession of 
females according to Hind& law is not regular succession, and is not 
based upon the ordinary theory of spiritual benefit, Therefore if 
they velinquish their rights in favor of the reversioner, the case is 
again brought back to the normal rule of succession, For these rea- 
sons I am of opinion that the effect of the arrangement by which 
Jusoda and Dullabha relinquished their right in favor of Ram-nath 
and Shumboo-nath was to vest in them at once a complete title as 
if they had taken the inheritance direct from Abi-ram. This being 
go, the plaintiff's claim must fall upon this ground of law. 

In this view of the case it is not necessary to express any 
opinion upon the other grounds of appeal. Therefore the result is 
that the special appeal will be decreed, and the plaintifi’s suit dis- 
missed with costs in all the courts —S, W. R. Vol. XXII, p, 398. 


rr 
* Ante page, 296, 
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Catcurra, H. C.—The 26th of August 1868. 


Present: 
The Hon'ble L. 8. Jackson and Dwarkanath Mitter, Judges. 


Crownury Juyme-Joy MULLGCK, ( Defendant, ) Appellant, 
versus 


Ras-Moyve Dassee, { Plaintiff, ) Respondent, 
4 


A Hindi widow has full right to alienate any portion of the estate in hor possession, * 
if the benefit of her husband’s soul requires such a sacrifice; even though the aot 
by which that benefit is to be seoured is to be performed by a male member of the 
family, 


Mitter, J.~-—This was a suit instituted by the plaintiff, now re- 
spondent before us, to recover possession of certain movable and 
immovable properties described in the plaint, ‘I'he case set up by 
the plaintiff was, that the properties sued for by her were held and 
owned by her father, the late Gudha-dhur Roy; that on the domise 
of her father without male issue, his whole estate, real and personal, 
devolved upon her mother, Sreemuttee Doyee as his next heir and 
successor; that on the death of her mother which took place on 
the 19th of Bhadro 1273, the plaintiff as the only heir and represen- 
tative of her father wanted to take pussession of the estate, but that 
she, was opposed by the defendants in the cause under color of vari- 
ous titles alleged to have been created in their favour by the said 
Sreemuttee Doyee. ‘The cause of action was stated to have arisen 
on tke 14th of May 1866, the date when this opposition was alleged 
to have been offered. ‘The Principal Sudder Ameen of Midnapore, 
Baboo Nobin Kishen Paulit, bus given a decree to the plaintiff in 
respect of a portion of her claim, and the present appeal has been 
acourdingly preferred by the defendant Chowdhry Juuine-joy Mul- 
lick, 

With reference to the purchase made from the mother of the 
plaintiff, the appellant contends that she, the plaintiff, was a con- 
seuting party to the alienation ; and further, that indepoudently of 
such couseut, there was a valid necessity to support it. 

The appellant has shown by good aud satisfactory evidence that 
the plaintiff's mother had occasion to defray the expences of the 


Gil 
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srédh of hex husband's mother; and that it was for the purpose of 
raising funds on account thereof that the sale in question was made. 

The Principal Sudder Ameen ontirely forgets the position which 
a Hind widow occupies with reference to the estate of her deceased 


‘husband, ‘This position is clearly laid down in the Déya-bhéga, 


page 182. “For women the heritage of their husbands is pro- 
nounced applicable to use. Let not women on any account make 
waste of their husbands’ wealth.” The word “waste” is expressly 
defined to mean “expenditure not useful to the owner of the pro- 


: perty.” Itis clear, therefore, that the mother of the plaintiff had 


full right to alienate any portion of the estate in her possession, if 
the benefit of hor husband’s soul required such a sacrifice, even 
though the act by which that benefit was to be secured was to be 
actually performed by a male member of the family, It is a mis- 
take to suppose that she holds the estate in trust for the benefit of 
the noxt heir of her husband, and such an heir has no right to con- 
test the validity of an alienation that has been made for the apiri- 
tual welfare of the deceased owner himself. Now, the performance 
of the srédh of his mother was 9 matter of the utmost importance 
to the manes of the plaintiff's father ;* and whoever might have per- 
formed it, the plaintiff's mother was fully justified in raising funds for 
such performance. The mother of the plaintiff, therefore, was bound 
in duty to raise funds for the srédh, whoever might have performed 
it; and by raising funds for this purpose she was using, and not 
wasting, the property within the meaning of the definition above 
-pointed out. 

All that the appellant was bound to show was that ho had 
made reasonable enquiries about the existence of the alleged neces- 
sity, and that it was a nocessity sanctioned by the Hindé law. Tho 
appellant has given ample evidence to prove this part of his case, 
and there is literally no evidence produced by the plaintiff to rebut 
it.-S. W. R. Vol. X, p. 309, 





i ¥* Soo Ante, page 122, 
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Caxourra, H. C, A—The 14th of June, 187L, 


Present : 
The Hon'ble F. B, Kemp and F. A. Glover, Judges. : 


Special Appeals from a decision passed by the Subordinate 
Judge of Gya. 


Oase No, 2691 of 1870. 
LALLA Guxeur Laut and others, (Plaintiffs) Appellants, 


VETSUS a 
Mussummat Toorun Koonwur and others, ( Defendants, ) : 
Respondents. 


Case No. 2694 of 1870. 
Crumun Latt, (one of the Defendants,) Appellant, 
versus 
LALLA Gunput LALt and others, ( Plaintiffs, ) Respondents. 


The srddh of the widow's husband, tho marriago of his daughter, the maintonance of 
his grandsong, and the payment of the husband's debts are admitted by Hindi law 
aa legitimate grounds of necessity for alionations.* 


Kemp. J—The main ground and the ground upon which wo 
think that we ought to remand the case is contained in ground No. 4, 
namely, “that the Lower Appellate Court scems to have erro- 
neously held that there is no evidence of legal necessities, and tho 
reasons assigned by it for invalidating your potitioner’s deed of sale 
are wrong in law.” The first Court, a Hindt Officor, in a very ola~ 
borate decision, found that the alienation by the widow was for pur- 








* In Kashi-nath Basak and another versus Tara-sundmi Dasi and another, in tho 
Privy Council, Lord Gifford, after reviewing tho opinions of tho difforont Pandita, 
observes a8 follows :— 

“The result, as it appoars to me, of these differont opinions, is this: that thoy all 
agreo, ag I have already stated, that the widow Hara-sundaii Dasi is ontitlod to absolute 
possession : that she has, for certain purposes, a clear authority to disposo of hor hus 
band's property ; she may do it for religious purposes, including dowry to a dnughtor, 
and making gifts and donations to tho husband’s family; but thoy differ in this: the * 
Comb Pandits say that if she alienates tho property for othor purposes, without tho con- 
sont of the husband's relations, it would be invalid; tho othors say thal, though sha 
would incur moral blame, if applied for purposes not allowed, yot tho act would be 
valid as against the relations of the husband; in that respect the four pandits dilter from 
tho pandits of the Court, founding their opinion upon tho dootrines containod in the 
Ratndkava and Chintd-mant which were nob overruled by tho Pdyo-bhdga and Dayne 
tattwa.” See Vyavasthd Darpare (2nd Ed.) pp. 07 and 149. 
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poses allowable by the Hindi Law. He finds that the 2ur-i-peshgee 
made by the husband of the widow, the common ancestor of the 
parties, Khoob Lall, was paid off by the widow ; that the srddh, of 
Khoob Lall was petformed by her; that the marriage expenses of 
Bal Koonwur, daughter of Khoab Lall, were provided by the widow; 
that the maintenance of the other plaintiffs was also provided for 
by the widow as well as the marriage of their children; and that all 
the disbursements on the above accounts had to be provided for by 
joans raised by the widow from the defendants, He also found that 
the plaintiffs are living in commensality with the widow and are 
oolluding with her in order to render her acts nob binding upon 
them beyond her life-time. The first Court shows very distinetly 
that in the litigation which took place between the widow and the 
ticea-dar, Rewut Sahoo, the widow had to institute proceedings in the 
Fouzdary Court before she could get rid of the ticcadar'; that these 
proceedings were appealed to the Sessions Judge, aud that the widow 
did not get possession except on the footing that she was first to re- 
pay the amount of the zur-i-peshgee advanced by the ticcadar; 
then there was a suit in the Civil Qourt by the ticcadar against the 
widow, although that suit was dismissed ; and he found also that the 
widow had herself to sue the éievadar in the Civil Court, and that 
there were expenses incurred by the widow on that account, and al- 
thoughishe got her costs in that suit still there were many expenses 
incurred in excess of the costs which the Court awarded to her. 


Mhis elaborate and careful decision of the first Conit is disposed 
of by the Lower Appellate Court, a Mahomedan Officer, in as many 
wofds as there are pages in the first Court's decision. 


The Subordinate Judge fiuds that because the widow got het 
costs in the litigation with the ¢iceadar awarded to her, it is absurd 
to say that she incurred any gosts of her owu in those suits, He also 
finds that any other necessity has not been proved because the Moon- 
siff had proceeded on imaginary grounds, We fail to see how the 
. Moousiff's grounds are imaginary, for he proceeds on grounds adinitt- 
ed by" the Hiudé law to be grounds of necessity for such alienations, 
namely, the srédh of the widow's husband, the marriage of his 
daughter, the maintenance of his grandsons, and the payments of 
the husband’s debts. All these ’grounds are acknowledged by the 


’ 
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Hindd law as legitimate causes for raising money by a widow, and 
they have, been found to be proved by the first Court. 

The decision of the Subordinate Judge is so unsatisfactory that 
we take the case out of his hands and remand it to the Judge to 
be tried as an appeal from the Moonsiff’s decision. Costs to follow 
the result.—S. W. R., Vol. XVI, p. 52. 


Expenses incurred by the widow of a Hinda for the marriage 
of a daughter are recoverable from his estate-—Preag-narain v. 
Ajodhya Persaud and others.—Sel. 8. D, A. Rep. Vol. VII, p. 618. 


Hindfi Law does not regard ‘‘ pious purposes” as the only “ ne- 
cessary purposes” which justify alienation of inherited property by 
Hind@ ladies. Self maintenance, discharge of just debts, protection 
or preservation of the estate, may be regarded as such “necessary 
purposes” also,.-Sooroo Persaud v. Rajah Krishna Persaud Baha- 
door Sahie.—N, W. R. Vol. I, Part I, p. 49. 


A widow may alienate houses and real property inherited from 
her husband, provided it be for paying his debts or defraying his 
funeral expenses, or for any other good and religious object, but al- 
ways with the reservation of any rights possessed by any other 
persons in the same.—Lubmee-ram and others v. Khooshalee and 
another—Borr. Rep. Vol. I, p. 412.—Morl. Dig, Vol. I, p. 286.¢ 


Paryy Counom.*—The 11th and 12th of December, 1867, 


CavaLy VENcATA NARRAINAPAH, Appellant; ¢ 
And the Conzcror or Masuvipatam, Respondent, 


4,, made advances to 4 Hindt widow in possession, which wore scoured by a mortgage 
on the immovable estate of her late husband, and the advances were applied by hor 
to purposes for which she had power by the Hindd law to chargo or alionnte hor 
Husband's estate, without his beirs' consent. Held, that A, was entitled na against 
the Crown, who took the estate by exoheat on the death of the widow for want of 
heirs, to possession of the estate under the mortgage, as security for the amount 
advanced and interest, subject to the equity of redemption by the Ciown. 





* Present :—Members of the Judicial Committee —Tho Master of tho Rolls (‘Tho 
Right Hon. Lord Romilly), the Right Hon. Sir James William Colvilo, the Right Hon, 
Sir Wdtyard Vaughan Williams, and the Right Hon. Sir Richard ‘Torin Kindorsloy, 
Ansessor “~The Right Hou. Sir Lawrence Peel, 
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‘This is the third appeal to Her Majesty in Council in this un- 
fortunate case. On the first it was determined that the Crown, 
which is represented by the Respondent, was entitled to the zemin- 
dary in question by escheat, subject to whatever interest the Appel- 
lant might have acquired therein by virtue of the transactions 
between his late father and Veregondah Lautchmt-devammah, the 
widow of the last zemindar, The order in Council made on the 
second appeal, which bore date the Gth of January, 1862, amongst 
other things, declared, that the Crown, taking by escheat, liad the 
same right to impeach the alienation of the widow which the next 
heirs of the husband (if such there had been) would have had; 
and that the Appellant, thea the Respondent, was entitled to a 
charge upon the estate, and tobe paid and satisfied thereout, the 
full amount of all such of the advances (if any) made by his 
father to the widow, as were made for purposes for which, according 
to the Hindu law, she would have been entitled to alienate the es- 
tate against the next heirs of her husband, in so far as she had no 
other estate of her husband to answer such purposes,—and by the 
game order the cause was remitted to the Sudder Dewanny Adawlut 
of Madras. 

The High Court sent down the issues so directed for trial in 
the Zillah Court. The judgment of the Civil Judge (Mr, Billiot) 

_ optates very, carofully the facts which he found to have been proved 
4 pefore hig, Aud came to the following conclusions :—First, that the 
alienation by,tho widow was for legal purposes sanctioned by tho 
Hindé law, and that the right of the Crown, as next heir of the 
huskand, was, therefore, actually defeated by the Razi-namah ; se- 
condly, that the sums due for such advances amounted in April, 1838, 

to Rs, 48,614-13-6, the balance of the account then adjusted and 
settled; and thirdly, that the zemindar, the late husband of the 
widow, died possessed of no property available for any purpose, save 
and except the estate in dispute, which at his death was not unin- 
cumbered. : 
The decree of the High Court made on appeal from this judg- 
ment,declared that the right of the Crown to take by escheat was 
not defeated by the Razt-namah ; that from the death of the zemin- 
dar in 1810 up to 1818 advances were made to the widow by the 
_Appellant’s father for purposes for which, according to the Hindé 
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law, the widow would have been entitled to charge’ or alienate the 
estate as against the next heirs of the husband. 

Against this decree the present appeal has been brought; and 
their Lordships have now only to inquire what facts must be taken 
to have been proved on the trial of the issues directed by Her 
Majesty's Order in Council of the 6th of January, 1862, and what 
couclusions ought to be deduced from them. 

That the zemindar, the husband of the widow, died in debs, 
and left little or nothing except the zomindary in question, is un- 
disputed. It seems to be also admitted that the gross annual reve- 
nue of the zemindary was on the average, little, if at all, in excess of 
Rs, 10,000, that the Peishkush, or Government revenue, was up- 
wards of Rs, 4,000, and that the balance was not much more than 
would cover the zemindary and other expenditure of the widow. 
The probability, therefore, of her getting out of debt, if she ever 
found herself in debt to a considerable amount, was exceedingly 
small. 

Again, it is proved, that the pecuniary trausactions between the 
late zemindar and the uncle and father of the Appellant ( who were 
first cousins of his wife ) began before the year 1804 If this be 
so, we have it established that in 1810, when the widow came into 
possession, her Jate husband was indebted to the Appellant’s. uncle, 
Kavali Seethiah, in a sum exceeding Rs, 20,000, and thatysho had 
to borrow from him a further sum amounting to about RS. 3,200, id 
order to defray the expenses of her husband’s obsequies, and perhaps 
also for other purposes. That the debt so due to Kavali Seethiah was 
twansferred to the Respondent’s father on the 16th of April, 18tls 
is Beoyed by Exhibit, No. XVI. 

* The High Court has held, that the only other advance estab- 
lished to their satisfaction is that of Re, 1 ,088-8-3, paid for Peishkush 
in’1828. And their Lordships will accept that finding as correct, 
though there is undoubtedly somo evidence of other advances of the 
like nature, 

The widow is shown to have succecded to the zomindary, en- 
cumbered with debts which she had no means of discharging, ex- 
cept the income; that is admitted to have been in ordinary years 
little more than sufficient to pay the Government revenue, and pro- 
vide for the expenses of her establishment and amily. 

Vor. IT, 40 
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They do not agreo with the finding of the Zillah Judge, that 
tho title of the Crown was absolutely defeated by the Rezi-namah 
of the 5th Apzil, 1841. They do not think that the Crown is bound 
by that document, or by the'judgmeut of the 20th of March, 1839, 
on which it was founded. 

The result is, that their Lordships must humbly recommend Her 
Majesty to reverse the decree of the High Oourt, and to declare, 
that on the 20th of April, 1888, there was due from the widow to 
tho father of the Appellant in respect of advances for which she would 
have been entitled to alienate the estate, as against the next heirs 
of her husband, if such there had been, the sum of Rs. 48,611-18-6 ; 
thot’ sum was duly charged upon the estate by the mortgage of 
the 20th of April, 1838; and that accordingly the Appellant is now 
entitled to hold the zemindary against the Crown as a seaurity for 
so much of the said sum and of the interest thereon as now remains 
unpaid. This declaration is fatal to the Respondent's claim to im- 
mediate possession of the zemindary; but it will leave an equity of 
redemption in the Crown,—Moore’s India Appeals, Vol. XI, p, 619 


Carcurta, 8. D. A—The 15th of July, 1847. 


Mussymotar OMA CHOWDHURAIN and Gor!-natR Roy, Appellants, 
ra versus 

, * * Mussummat InpRA-~Mani CHowDHURAIN and others. 

¥ 


4A Tiindtt widow can alionate lands to pay her hushand’s debts without consont of 
heira, and such gale even without possession is valid. 


Plaintifts declare that they succeeded in getting a decree against 
Subliiddra’s husband Jiban-Krishna Babu, for Rupees 87,599-7-5, 
that after his demise she, in lieu of that debt, executed a bill of 
sale on the 17th Ashar 1249, and sold certain estates of her husband, 
which defendants, on the pretext of bendmé deeds alleged to have 
been exeouted by Jiban-Kiishna in their favor, withhold from plain- 
tints? plaintiffs pray, therefore, for possession and wasilat. 

In appeal, several pleas were urged for Appellants, of which 
the third is, that the sale to them, on which plaintiffs claim, is ille- 
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gal according to Hindé law; the jvidow, who sold to them, having 
no power to alienate property inherited from her husband. Fourth, 
the sale, with respect to the two properties in question, is illegal, 
because the seller was not in possession., Fifth, the decree for the 
amount of which the estates were sold, was collusive, and conse- 
quently the sale is invalid. Sixth, the sale and gift of Appellants 
were bond jide veal transactions, and not fictitious, and therefore 
should be upheld. 

On the part of respondents it was argued that, the sale having 
been made to pay her husband’s debts, by the widow, was perfectly 
legal’ The parties were Hindts, and according to the Shdstra, a 
sale"even without possession is valid. There was no collusion, ‘The 
plaintiffs had obtained a decree against the widow’s husband, which 
he appealed and died. ‘The widow then withdrew the appeals and 
sold the estate to avoid heavier liabilities from continuing to contest 
the demand. And that the sale and gift of Appellants have been 
clearly fictitious and fraudulent to evade demands, and thorefore 
were properly declared invalid by the Principal Sudder Ameen, 

On the third plea, the following question was put to the panddt 
of the Court; ‘Have Hindé widows the power to alienate the whole 
of the landed property inherited from thoir husbands, for payment. 
of their husband’s debts, without the consenf of the next heirs to 
the said property, relatives of the husband ? 

Yo which the pundit answered: A Hind& woman; who has fa ” 
herited the property left by her husband, may alienate the whole of 
it to pay his debts, because, so inheriting her husband’s property, 
she is bound to pay his debts.” 

The pandit refers for his authority 10 Nérada Munt, as statetl 
in the Digest of Jagan-ndtha, and to be found in Colebrooke’&sivan- 
slation, (pp. 815 and 816, volume I.) ‘If tho-dissets of the hus- * 
band have been received by the wife, she must pay the debts.’ And 
again: ‘and so must a debt be paid by a childless widow, who has 
accepted the care of the assets, even though she have not accepted 
the burden of the debts, for she is successor to the estate,’ * 

The fourth plea is utterly untenable under the Hindé law, as 
is evident from the whole tenor of the law on rescission of sale, laid 





* This however is not the tianslation of the toxt of Ndiade Muni, but of Jagan- 
ndtha‘a comment thereon, Soe Coleb, Dig. Vol. I pp, 316, 316. 
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down in the Digest of Jagan-n&tha, especially the two texts of Né- 
rada cited therein ( pp. 317 and 318, volume TI, Colobrooke’s tran- 
slation,) “when a vendible thing, sold for a just price, is not deli- 
vered to the purchaser, this is called non-delivery of a thing sold, a 
title of a judicial procedure.” And again: “He then, who having 
sold vendible property for a just price, delivers it not to the buyer 
shall be compelled, if it be immovable, to pay for any subsequent 
damage, as the loss of a crop or the like; and, if movable, for the 
use and profits of it.’ Here are express penalties for non-delivery 
but not a word about invalidity on that account. 

The fifth plea is one which cannot be adduced by Appellants, 
as they are not heirs, and cannot call in question the propriety and 
honesty of the acts of the widow. 

The Court, therefore, deeming the claim of the Respondents va- 
lid, and the sale and gift of Appellants fictitious, dismiss the appeal 
with full costs, and affirm the decision of the Lower Court,—Sel. §, 
D, A. RB, Vol. VI, p. 354. 


Caxcurra, 8S. D. A—TZhe 2st of June, 1848, 


Preag Naraty, Appellant, 
ey a versus 
sg “Ss Ayopmya-PERSAUD and others, Respondents, 
oe 
‘Hie expenses inourred by the widow of 4 Hindu for the maniage of & daughter are 
recoverable from his estate,? , 


* ghttis’case, instituted by the Appellant in Zillah Patna on the 
ssecond June 1848,, was admitted to special appeal, on the 10th 

Novéinber 1846, imder the following certificate recorded by Mx. 
Ni Charles Tucker :-— 

‘One Sanik Ram died leaving a widow, Juddo Bunsee Koonwur, 
and one unmarried daughter Parbuttee. The widow borrowed some 
money from the plaintiff to defray the expense attending the mar- 

Tau this daughter. 
4. “On instituting a suit for the recovery of the amount against 
the widow and nephews of Sanik Ram, whd succeeded to his estate, 
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the lower Counttrettle to give a decree against the estate of Sanik 
Ram, but confined their award to the widow personally, and any pro- 
perty she might possess in her own right. 

‘The marriage of unmarried daughters is one of the objects for 
which the Hind&i law allows a widow to alienate a portion of her 
deceased husband's estate; consequently, a debt contracted for this 
purpose, should be a charge on the estate of the deceased, and not 
on the widow personally. Special appeal admitted on these grounds” 

By the Court (Mr, Tucker, Sir R. Barlow, and Mr, Hawkins ; ) 

. * ~ With reference to what is set forth in the above certificate, we 
amehd the decisions of both the lower Courts, and decree against the 
estate of Sanik Ram against which the Appellant is at liberty to 
take out execution in satisfaction of this decree—Sel. S. D, A. Rep, 
Vol, VII, p. 513 ( New Ed. p. 602). 

By the Mitéksharé law alienation without consent of heirs being 
unlawful but under necessity, a transfer by mortgage, made to clear, 
off old debts and pay for a marriage, was held to have been under 
sufficient urgent case—Sheo Suhae Singh and others y, Gobind 
Roy and others.—-S, D. A. Decis, for 1859, p, 376, 


Sale of a portion of her deceased husband’s property by a Hindt 
widow, ostensively to pay his debts, and to defray other expansgff 
for which the Hind’ law permits alienation by a widow, upheld on 
proof as regards some of the debts—and on presumption as regards 
the others, that they were incurred by the husband,—and in the 
absence of proof, that: the sale proceeds were otherwise appropriated, 


The purchaser is not required to prove actual appropriation of 


the proceeds to the ostensible purpose.—Baboo Hurvish Chundér * 


Roy v. Nund Lall Dutt and after his death Gobind Ohunder Dutt,— 

8. D. A. Decis, for 1852, p. 259. sas ty 
A-sale by a Hind& for a just debt, made in conformity with the 
Hindé law, and with the consent of the reversioner may be valid, al- 
though the debt creating the necessity for the Sale was a debt not 
of the ancestor's time, but of the widow's own ‘contracting.—Shoo- 
bhankuree Dossee for self and as guardian of Gopuul Chunder Bose, 
minor, v, Chand-monee Dossee and others.—S. W. R. Vol. VII; p. 336. 
A widow is liable under a decree for ancestral debts.—Sitanam 

Dey v. Ramee Prosunno-moyes Debia.—S, W. BR, Vol, LY, p, 88. 


~~ 
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Mannas, I. O—Zhe 27th of Sune 1863. 


Nama-stvAya Crmrrt versus Stvs-GAmt, and others. 3 


, 


‘The widow of au undivided Iindt hos no right to soll his property for payment of Ins 
debts, oven though it be solf-nequited.* 


Judgment :-—This was a suit by tho plaintiff as an undivided 
brother of the second defondant, and of the deceased husband of the 
first defendant, to recover two-thirds share of a house said to have 
been illogally sold by the fist defendant to the third. 


The lowe: Couits upheld the sale in question, and dismissed the 
plaintiff's claim, on the ground that the house was the; sclf-acquired 
pioperty of the fits} defendant’s husband, and that the sale was 
made by the widow, the first defendant, for the purpose of paying 
her husband’g, debts. 

We consider‘it clear that the ground on which the lower Courts 
have decided this case are untenable in point of law, The brotherg;” 
being undivided, it 13 manifest that on the death of one of their 
number the widow had no right to deal with his property whether 
self-acquired or pot;* and the sale is consequently invalid.—Mad. 
TEC. Rep. Vol. Ip. 874 . 

4 widow has full power over the effects of her husband so long as 
shéritoes not contract a second marriage. And where a widow had 
appropriated suuch property to the payment of the debts of her deceased 
husbénd, and to the expenses incidental to his funeral rites, through 
the instrumetitallty of the mukaddams or Patols of their cast, pio. 
viously to her sontracting a second marriage, and tho heir of her 
‘deceased husband claiming the propeity from tlie Mukaddams, as 
revering to him jigther contracting a second marriage, Was non-suit- 
,, 0d, as it was showiby them that the propaty had beén legally ap- 
plied as ‘aforesaid by the directions of the widow, and it did not ap- 
pear to have remaified in their hands, or to have gxpinded for their 
use. Bhoola *Khoosha v. Shiv-lall Kooher and otheis.—Borr. Rep. 
Vol. IL, p. 264. Vide Morl. (New Series ) Dig. Vol, I, p. 285, 
i‘ 4 
* This deoistom sedine to ba opposed to the fotegbins beisions, especially the Privy 


Coutieil’s Decision in Katama Natchea v, RojaliofSive-guagh which is quite in actord- 
ance with Hindé law See ante p, 244, 4 Sresuts is 
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A. aalo by a Tina widow, of Jand inhovited by hag fom her 
lusland i4 valid only whon mide of necossily, and for eortain pur. 
poser —Ltangamuund Ayyungir y, Venjuleddémanal and athorae-- 
Mal. UG, Vol. Lp. 28. 


Canoupra, $8. D. A—Zhe Wh of April, 1869, 
u N, Raikos and A. Sconce lisq., Jrdges, and G. Look Tiss 
\ Ofieiuting Jrulge. 


Srow Naw Roy (plaintif’) Appellant, 
. UCN NH 
Rurrvyn-MALA CuowDiURArN rnd othors (Defendants) Respondents, 


, Uhis casa war celmitterc to apecial append by Mexsra, 
Q, B, Lrevor and LW, Vs Rayloy, 
te 
* Pho subjoot of Unt mutt ig Wie validity of wn tlookdarce pottah granted ly the mobhor 
of plaiutify, a Hind widow, bofore sho had adoptod tho plainunt, 

Both tho lowor Courts aMrmod Uta potat, and Uamtuaod the alt Pane a mpacts) appoal 
having boon nduilited on two grounds, Le wos hold with rofenas to the xeoond, i] 
tho danger of onl tho wholo oalato by a sald for arivare of roxanne, and Ue Ti 
tod anil onotmborod rosouraen of tho widow, whieh logatlor wero hold te Justify the 
widow In avoking rollef by tha oreation of (ho dofendanvn talgok, fheninh sro af 
Jogal nocosulty within tho contemplation of the law. a 


\ 


‘ho plaintiff alloger that Unnopoona, his’ adoptive mother, 
geantod to the dafondant a Aenrance falookilaree puttak dated Vuh 
of Assaurh B,8., bub that ho now sues to aot it asidp as invalid 
undor the Tindd law, : “ 

Tho Principal Siuldor Ameen ant the J udgaslavo hold that: the 
transfor waa valid under the Tlindé law. % 

Raikes T—~Lho Judge's finding ia, thet (haloan to tie widtew 
honofited the heir, who auccoaled hor, hy saving’ the estate, and tat 

» tho leaso is valid, as no other resonreos ure shown to lave boon 
available. : : 

Blborling in his treatise on inheritanes, has collated all the 
authorities on thin subjeat, and at pago 78, Seetim OLX V, le refers 
to thom. (The widow ia in lov right nn wuts entitled ta omjay the 
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property of her deceased husband, and as heir is bound to apply it for 
his spiritual benefit, Generally she can not make gifts of or sell, or 
mortgage, the property, because, after her death, the property is to 
go to the next heirof her husband. When a sale or mortgage be- 
comes necessary for any indispensable duty, religious or secular, or 
for her maintenance, it is valid, because duties must be performed, 
and she has a right to her maintenance out of the property.” 
Doubtless, for obvious reasons, the Hindé law could not speci- 
fically provide for a case of Government sale; but it is not consistent 
with Hindé law that the widow should passively allow the estate 
of her husband to be swept away, when the sacrifice of a small por- 
tion of it would,preserve the greater part, and the act of sale or 
would apparently come within the line of seouliar duty 
upon her, ‘and render valid any such alienation indepen- 
dent of the precedent mismanagement which may have caused the 
necessity, If; then, the alienation be in proportion to the Govern- 
ment demand, and the lender be able to show that he used due 
caution in ascertaining the apparent truth of the representationg 
made to him regarding the jeopardy of the estate, there seenig 
nothing in the spirit of the Hindi law to prevent the recognition of 
his rights against the successors to the property. 
As to the point that the defendant was bound to show that the 
adye 'se seasons, or some inevitable calamity, had exhausted the pro- 
+ perbyyand brought it to the hammer, as the only legal ground on 
which a charge of this nature on the property cau be made valid 
* under the Hindé law, Ido not find that in the precedents quoted 
from any judicial ruling on the point; nor do they profess to give 
the Pr authority ‘ander the‘Hindd law which inculcates this 
pédyliar di trine. I would rather say that no such general rule should 
axbe Inia aii, mae when a mortgagee seeks to enforce his lieny 
1 agaist property itthe hands of the heir under circumstances like 
the present, he must*prove that the representations which ‘idduced 
him to ee his money, disclosed such a state of facts as showed 
thaté thes nance of the widow was dependent on the preserva- 
tion of the tat, or that the performance of some duty enjoined 
by thieainad law justified the alienation, ? - é 
7 ggg above reas ng. I decline to interfere with the Judge’s 
decision, and would reject this special appeal, with costs, 
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Look J. etd at A Vindd widow, having the powar rf adopt, 
Dut not having adopted, rold part ef tho hereditary property to 
obtain funda to yiny tho Government revouno dito from the oxtato, 
and thoroby preserva ib from public sale, Sho aftorwarda adoptod 
tho plaintill, who now seols to aol agide the above ado on tho 
ground tnt his adoptive mothor, having, at tho time ef tho aalo, 
only a life-interost in tho proporly, had no powar to alionato; that 
aanlo by a Windd widow is only valid in caaos of necessity pro- 
soribog by tho Windt law ; that tho prosont was nob such a nocossity 
ag justifiod tho alionation, 

Tho decision of tho Privy Council, in tho enso of Lunooman 
Porgaud Pandoy, has matorially altorod the position of a morlgagoo 
or vondee from a Iindé widow, Tt has velieved lim from muoh 
rosponsibility, and only voquires hith to havo aclod in good faith, 
and to havo hoon satistiod in the oxislonco of an immediate voces 
sity for tha mouey at tho time of lis Wwaurackion with tha widow, 
Tn tho caso quoted above, it is wrgod that the widow had adapted 
n,80n; but tho mogageo's or vondoo’s position and responsibility 
do not rost upon tho position of the widow, but on tho fuct of o 
nooessity then existing, and on his own good faith in tho transnotion, 
Tho chief point, thoroforo, to bo lookad to, in all those carer, aps * 
ponrs to bo tho nocossity undor which tho salto ik nllogod to lava 
boon mado, and tho conduct of tho purchaser. ‘The privato sale 
or mortgage, by a widow, of part of an oxtate, to save tho rennin 
dor from a revontto anlo for arronrs to Govornmont, id an net not 
contemplated by tho Windy Inw; but it ia admitted that, under 
corbain ciroumatancos tho widow is justified in making auch te sale, 
Tn tho prosonb ense wo find that the Judyo consictors that & nooos- 
aily which xondored the aalo justifiable did oxix. Mvom thie evidence 
bofore him, ho finds that the lato propristor dind in embarrassed 
ciroumstancoa; that plaintif, when he euno of ago, waa, owing to 
hia ombarrassod cireumataucos, alxo obliged to contact nv Jonn, show> 
ing thoraby that tho roxoureoa of tha catata wore inauilleiunt fer 
tho support of tho family, or had beon diverted mito’ othor chinnole, 
auch as tho paymont of dobts. Ilo ida Chat tho diner to the 
catale by Governnont anlo, which wag advertised ta take plied on a 
Gato close at hamid, waa imminent; and that, owing to this private 
silo of a part of tho properly, tho ronuinder of Uke oatata wan 
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saved, the arroars of Government safes anata been paid up 
from the purchase money obtained from the vendee, There is 
nothing illegal in this finding, I would therefore confirm the order 
of tho Lower Court, and dismiss the appeal, with costs.” 

Mr. Sconce also affirmed the Lower Court's decision. 

8. D. A, Rep. for 1859, p. 421. 


Caucutta, H. C. A.—Zhe 10th of January, 1868. 


Present ; 
The Tlon’ble Sir Barnes Peacock, K¢., Chief Justice, and the 


4 a 
: Bs ® Hon'ble Dwarkea-nauth Mitter, Judge. 


Poot CrunD Laut (Defendant) Appellant, 
VEYEUS 
RuacHoo-zuns SuHAYE (Plaintiff) Respondent. 


In 4 suit by reversionera to set aside a deed of sale by a Hindt widow of part of her 
husband's eatate on the ground that the money which it was necessary to raise could 
have been raised by other means ; it was held that if the widow sold a lager por- 
tion of the estate than was necessary to iaiso the amount which the law anthoiized 
her to raiso, the anle would not be absolutely void as againat tho reveisioners, who 
could only set it aside by paying the amount which the widow was entitled to 1aise 
with interest. is 

Hold alao that, tf a widow cleota to sell when it would be moro beneficial to mortgago, 
the sale cannot be set aside as against the purchaser if {he widow and tho purchasor 
are both acting honestly, 


Peacock, C, J—This is a suit brought by the plaintiff against 
the widow*of Nursing Suhaye, deccased, who was a cousin of the 
plaintiff, the plaintiff and Nursing Suhaye being the sons of two 
brothas. Nursing having died without male issue, the plaintiff's 
claims under the Mitékshar&é Law to be the reversionary heir of 
Nursing upon the death of his widow, and the suit is brought for 
determinagion of right of inheritance by setting aside several deeds 
of saleby tho widow of various parts of her deceased husband’s 
estate, one of which is the subject maiter of this appeal. 

Tf there were any necessity, such as the Hind& Law warranted, 
for a sale of part of the property, and the widow sold a larger por- 


a7 a 


‘> 


ee 


an 


“Mita. 


Gar. 1] WIDOWS SUCCESSION, au. ‘tas 


tion of tho estate thin was nocgusary Lo rnigo the amount which the 
Iw authorized her lo raise, it appems to me that tho salo would wat 
bo absolutely void aa against tho, roversioners, bat Unt they eould 
only sol it aside upon paying that amount which Che widow was 
ontitlad to reiso with interest; and if the widew was nab authorised 
to sell any prt of the ostalo beeanso it world have been more bone= 
fieial for tho veversionoia Unt xho should raise Cho amonnt by mort- 
gago insload of alo, Tam of opiuion Chit tho reversioncra could 
not seb dade tho doed of sale without placing Uo pwohasor in the 
samo position as that in which ho would havo been if the widew 
had mortgaged instead of selling, 

The widow takes x widow's oslate by inheritance from hor 
husband, St is nob absolute for all purposes, and it is nob merely 
an ostalo for life; hut sho takes tho ostato of her hushand for the 
honofit of hor decexsod husband, which ineludes hoy own mainten- 
aco and the peifuimies of har veligions dutics, rahor than for 
tho benefit of those who may hoeome tho hoirs of hur husband 
upon her death, [lis unnocessury in this caso lo dotermino whothor 
in any ensa a widow is bound to mortgage. My improxsion is, that 
if a widow clocts to acll when it would be more beneticial to mor. 
gego, the salo could not bo sob aside as agninat the purchaser, if tha 
widow and tho purchaser aro both acting honestly, [lb must ho 
yomarked that if a widow were bound Lo mortgage, the iulorat of 
tho monoy vaio hy mortgage uxt bo paid ont of the estate, and 
thus the income of the widow would neoosamily bo reduced tor the 
honelit of the reversionary hairs, 

The plainti in this caso brought his action in the Iifvstine at 
tho widow, and sho was ono of the dofeudants, ‘The death af tho 
widow pending tho suit could not wlter the nate and ébjeeb of tn 
avit iteelf, auc, therefor, wo musl seo what Che plaintiff asked fa 
as ogeinal tho widow and the purchaser, 

Tt ia very wnlikoly that the plaintith, whoygthey commencad thix 
suit, would have been willing Lo pay to te purchaser owl of Cheir awn 
pocket any amowil which the widow might havo been authoizet to 
anise, hocwuse oven if thoy did so, and the dacs woud net agide, they 
would not have Leen entitled to the estate din ie the walow’s life tine, 
aul prohably might never have been entitled to it atall, dew it wit 
aly in Uke event of Uhei stuviving tho wilaw that they wouhl hase 


324 PRECEDENTS QF" [ Boox 11, 


Doen entitled to the inheritance. They ask to determine the right 
of inheritance by sotting aside the deeds, and they allege that those 
deeds wore improporly executed, not because thore was no necessity 
to raise any money, but because the money, which was requisite, 
could have been raised by other means. 

If they had asked to have their own right of inheritance de- 
clared, they would have been premature, because if might happen 
that they would not survive the widow, 

Under these circumstances, it appears to me that the only ques- 
tion for the consideration of the Court is, whether the deeds were 
absolutely void upon the ground that the widow ought to have 
raised the money, which was required, by other means than by selling 
@ A portion of the estate. 

*. ¢Now, it appears that, with regard to the deed now under 
consideration, a portion of the purchase money was raised for the 
purpose of paying Government revenue, a portion to pay off a debt 
incurred for the purpose of performing her husband’s Shradh, a 
portion to pay off, a debt contracted to defiay the funeral ceremonies 
of her husband, and a portion to pay off a decree which had been 
obtained against her husband. It appeais to me that the widow 
was not committing waste by selling @ portion of the estate to raise 
thoge sums, and that the purchaser was justified in advancing his 
money upon the representations of the widow that she considered 
it necessary to raise those monies by selling, instead of raising the 
monijeg either upon the security of the estate by mortgage or in 
auy other way. 

T am of opinion that the widow was not bound to borrow the 
money by mortgaging the estate, and thus necessarily reducing the 
income to which she was entitled during her life-time for the main. 
tenance of herself and her daughter, for the performance, if she 
thought necessary, of pilgrimage, and for other proper and necessary 
religious duties. 

The suit is not brought to set aside the deeds upon putting the 
purchaser in ithe same position as that in which he would have been, 
ifhe had advanced the money upon a mortgage of the estate instead 
of paying it fo the widow as the piice of his purchase. If the 
decree of the Judge is right, and the deads are tg’ be absolutely set 
aside, and the heirs are to be entitled to take back the estate from 
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tho purchaser booauso it Tag boon sold inatond of boing mortgaged, 
thon tho rovoraionary hoit to ontitlod to benoflt by au honest 
mistake of tho widow (for no fraud ix imputed to her,) in conaiders 
ing that it was bottor to soll Lan to mortyago. 

Wo think that the deores of the Judgo must bo sot aside, and 
the deerao of tho Lowor Cot dismissing tho suit, must bo affirmed, 
Tho Appollunt will bo entitled to the costs of Uns apponl, and to 
his coxts in tho Lowor Appollato Comt-—W, 2. Vol. TX, pago 107, 

Thero ia no rulo of Tlindti Inv which compels a widow alio« 
nating any portion of hor huabaul’s proparty lo have recourse to a 
morigago, instead of to a solo, to raigo funds for hor maintonanco,* 
Tho question whethor sho has oxcocded hor powers or not, deponda 
upon tho necossitios of the cnao.—Wabo-hooman Ialdur vy, Bhabo- 
sundures Daseco.—B. i. Kop. Vol. IL, A. 0, 878, 


A, a Wind@ widow, sted for possession of an estate, and ob- 
tained a deereo in hor favor for a sbavo of ib, with a reaurvation Liab 
rho was to havo only a life intoroat in such shave, withaut authority 
to soll any portion of it; the romaindor of hor claim boing diamissad, 
sho had to pay costa on that portion, A, wanting money partly for 
tho purposo of paying theso costs, and partly for hor own axe, sold 
the share to B, 3B, novor got possession of tho share, and sued 6, 
and D, A's heiva, for the retum of tho purchase-monoy, nudorataul 
Ing that A, wag nob onipowwared to soll tha extate, ‘he Court held, 
Uint tho nocoasily of borrowing money on the part of A, waa made 
out only ao faras tho costa of tho formor suib and a aun for der 
muaintonmco; and that as sho borrowed a Jargor atm than wat re> 
quired, the aalo waa invalid, aud tha purchaxc-monoy boeamo & debt 
dua from A; bub they considored B's claim to ho good aguival O and 
D, only for Ut portion of the debt incurred by A, for the benoit 
of tho estate and for her own maintgnanco, anid deavoed auch portion 
accordingly with intorost,—A/assunnad Wacaerun vy, Regabind 
dae antl anothorne-S. D. A. Docis, for 1B4Gy"p. 1G.—Morl, Dig. 
N.S. Vol L, pp. 180 & (8h. 


Salo hy a Ifindd& widow of hor husband's eatnte, andor logal 
nocossity, cannot bo dot aside upon payment of the mound whieh 
if was necessary for the widow to raixe, or iu the _prpuition which 


* Seo however tho Mdya bhdga. 
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that sum bears to the amount for which tho oslale was sold.—Sugee- 
run Begun v. Fuddoo-buns Suhaye and others—S. W. R. Vol. IX, 
page 284, 
Carcurra, 8. D, A—The 1st of February 1826. 
+RAM-CHANDER SARMA versus GANGA-GOBIND BANERJEA. 


Ganga-gobind Banerjea sued to recover possession of his deceas- 
ed brother’s estate, 7 annas of which were sold, and 9 annas were 
made over in gift by the deceased’s widow. The Zilla Judge finding 
from the Vyavasthé submitted by the pandit, that the sale, made by 
the widow, of a7 anna share of her late husband’s estate was valid, 
bub that the gift of the 9 anna share was illegal, passed o decree 
awarding to the plaintiff possession of the 9 anna portion, which 
defendant Ram-chander was directed to relinquish. This decree 
was affirmed by the ‘Provincial Court, ‘Tho Sudder Comt held that 
the widow of a Hindi, who died without issue, has the power of 
making a gift of a portion (from one to three sixteenths) of her 
late husband’s property for his spixitual benefit; but such not ap- 
pearing to the Court to have been the object of the gift in the pre- 
sent instance, the claim of the donee was disallowed, and the Lower 
Court’s judgment was affirmed. 

The principal part of the Vyavasthd, given in the above case and 
according to which the case was decided, is as follows :—* A. widow 
having succeeded to the property of her decoased husband has the 
power of alienating by sale so much of such property (and no 
more) as may be necessary for the payment of debts contracted by 
him, for her own subsistence, for the support of her husband’s fatni~ 
ly, and for the performance of his exequial 1ites. Sho may likewise 
make a gift proportioned to the extent of her late husband’s pro- 
perty for the benefit of his soul. And if these objects (viz, pay- 
ment of debts, expenses of Srddha, &e.,) cannot bo effected with- 
out the sale of gll the property she has the power of disposing of the 
whole of it, But she is not permitted to alienate by (gift or) salo 
the whole or even 9’ part of the property solely at the suggestion ‘of 
her own will or pleasure—8, D, A. Rep, Vol. IV, p. 117 (New Ed.), 
page 147, 
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Canavrta, ILO. AThe 20th of September Laan, 


Prosont ! 
Tho Hon'hlo W. Markby and 1 A. Clover, /udyea. 


TARINEN Cirunn CANcoony and alhon, (Tavintits) Appellanta, 
APRUN 
Watson & Co, (Defendants) Respoutents 


Whore a widow, who ia uider age, it properly repreneuted fn a sutt, the miabter alands 
proctualy ay if sho wore of ago nnd noted on her awn boluif: mid a voprodntative 
of Uno onthe estate, favolying the futoreats of ler deceased oabaned aud ler inner 
won, Ke has (ho rimo control with respect be eomnpronidio ag Hho lw Wilh rerpunt be 
Ute aasortton of rights ain appent ayaiuat an advorde deetaion.* 


Markby, J—his was a suit brought to recover possession of 
a shave of Gwe vondndarios enllod Poyrmnah Bones and Dial 
Bohala, wider tho following cireumslances -— 

Thoss vomindarion helonged to nm family of Mookerjoos, At 
some ting prior (o the your 1243, that family eonsiated af three 
Tnothers aud threo sistors, nnd on a partition the Boyres Porgunnal 
cenmo verted in two of tho hrothora, Shumboo Chiunder and Ram 
Narain, joinuly, in oqual shares, while Tual Bohala Loewe vested 
in Shiv Chunder alone. Shumboo Chander died loaving a widow 
end soveral chiklron, namely, Juggat Chiles, Pout Ghmnder, 
Mohosh Chunder, Thuish Ohnnder, Kaleo Ghinder, and Sreeman 
Ohunder, Pran Chundor died in 1247, leaving a widew, Proline 
Moyoo, and a daughter Dakhinn who mearriod the plaintill Caine 
Churn Gangooleo, and by him hal two sous Uhinti Monee and 
Oma Monoo, Oma Monoo ix dead atl is represented hy his father 
Tarinoo Charn, Chinte Monee and ‘Caines Cham aro plaietit in 
this auib; and it is nob disputed that by inhoritanee a2 mina 14 
gundas L cowres J kraut shave in the two zamiacdation ix verted in 
those tavo plaintifls. 

Tn tho year 1246, tho creditors under the decren abtained up. 
on tho loan to Ram Narain, altached mud sold Ram Navain's slave 
of the ogres Porgunnah zomindarco, and tho eredites Cheumelyes, 
amongal whom one wad Pran Chundor, the father af Dakbine, 
beenme the purchasos of the property a the auction onde, 


* Mie ahove abstiact In niat perfvebly coed re Ue nidib biog 
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In the year 1255 the purohasors at tho execution salo brought 
a suit in tho Mofussil against Messrs, Watsons and othor porsons, 
the object of which was to got rid of the putnece pottah grautod by 
Ram Narain to Watsons and others on tho ground that they wero 
collusive transactions intended to defraud ereditors and to gol por. 
session of the property. : 

The Principal Sudder Amesn (Mr. Mackay) who heard tho 
suit, gave the plaintiffs a decroe for possession of 8 annas of Bogroa 
Pergunnah, declating the pottahs to be invalid, 

Messrs. Watsons appealed, and on the 27th Assar 1257 (10th 
July 1850) a compromise was entered into by Robort Watson for 
himself and as representing the estate of John Watson who had 
died during this litigation. The compromiso is contained in two 
documents in the form of pottah and kubooleut, ‘tho pottah tn 
granted by Juggut Chunder, Mohesh Chunder, and Sreoman Chun« 
der on their own behalf; by Juggut Chunder and Mohesh Ohundor 
“as guardians on behalf of Kalee Chunder Mookerjeo, deceased, aud 
Sreemutty Dukhina Debee,” she being then a minor; by Mohesh 
Chunder as agent on behalf of the minor sons of his brothor Hurrish 
Chunder; and by Sreemutty Soudaminee Deboo, the mothor of 
Kalee Chunder, The corresponding kubooleut ia exocutod by Ro- 
bert Watson “ for self and as Administrator of John Watson,” 

The plaintiffs, Tarinee Churn and Chinta Monoo, priov to this 
suit granted-a putnee talook of all their sharo in tho two Zomindas 
ries to Luchmee-put Sing Roy, who joing in thia as plaintiff. 

Tt is admitted that by her subsequent acts Dukhina Dobeo ao 
far recognized this conveyance as to make it binding on horsolf, but 
it is contended that it has no operation whatevor upon tho intorests 
of Tarinee Churn and Chinta Monee whoso intoroata cannot ha 
alienated by the acts of the widow excopt undor aposial circumna. 
tances of necessity, which here do not exist, 

The argument is good if the view of tho facta bo correct, but 
we think the view is not correct, A groat deal will dopond on 
whether or no Dukhina Debee was properly reprosontod in tho auib * 
before the Principal Sudder Ameen. Jf, aa we think, wo ought now 
to presume, she was properly represented, thon wo think the mattor 
stands precisely as if Dukbina Deboo had beon of ago and had actod 
on her own behalf, and wo think it would bo a wholly orrougous », 
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yiow of tho transaction to look upon ilwimply aa an alionation by 
hor of an interest of which sho was jn powomion, Wo consider that 
both hioforo and aflor the deerao in the Prinoipal Sudder Amoon’a 
Cow't, she, and thoreforo thoso who repreaunted hor, had full powor 
to compromise the suit, 

Tf sho had choson nover bo assort her ight, hor ohildvan would. 
have: boon bured by tho statute of limitations (2 Woolly Reporter, 
605, I. B.), suvoly thon sho could enter into a compromiao hefore 
auil brought, If the docixion of the Vrinciprl Suddor Amon had 
boon advorso, and Dukhina had not appeated, tho decision would 
havo boon binding on hor childvon (9 Mooro’s Indien Appuals, page 
404)" Suroly sho could thon havo compromised. Tf the decision 
of tho Principal Suddor Amoon had beon reversed by tho Suddor 
Court and gho hed nob then appealed to the Privy Council, hor 
childvon would have boon equally bord, and in Uheb caso alio eho 
coukl clearly have compromisod, Ib scoma to uk much mora reason 
ablo to hold Uint aa ropresentative of tho ontiro estate in the liliga- 
tion, Hho has tho samo control with respect to compromigo as kho hes 
with roapoct to tho assertion of rights and with xespoeb to appoul 
against an advorso docision, 

But avon wore wo to auppoxo tho compromiso to bo invalid, 
and that tho Prinoipal Suddor Amoon’s decroo stands, tho devision 
of tho Lull Bouch in 9 Wookly Roporter ducides thab no now enna 
of action acoruos to tho heir after the death of the widow: the only 
eauso of notion which over exinladl has boon aysortad hy tha widow, 
and sho obtained a deareo thereon, ‘Tho plaintils Tarings Chin 
and Chinta Monoe could therefore, ab moat, ba ontitlal to oxeunte 
that deoreo, ‘This is not what thoy are dow attempting to doy nor 
could thoy do so, for tho sumo dogision demonstrates that they 
would bo bared hore also, 

Again, supposo that Dukhina was not properly reproxgutest in 
tho litigation in tho Court of tho Principal Sudder Anim, ‘Chose 
procoodings inuat then, go far ay tho prosent plaintily ary concerned, 
be Wipod allogethor out of consideration, aud how does they matter 
atgnd t-Vrocisoly aa tho metlor stood in the ease befor tle Mall 
Boroh, Tho Caney wo hits after a widew who Tuwl not dita 
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hor rights, Moro than 12 years havo olapsed sinco thoir causo of 
action acoruot, and thoy aro thoreforo barred —S. W. BR. Vol. X11, 
or, p. 418, \ 

A‘compromiso by which a Hindtt widow givos up all hor rights 
in her husband’s estate, resorving only a lifo-intorost in a part of it, 
cannot but be regarded as an alienation, and is not binding against 
reversionors,—Mussummat Indro Kooey and others y. Shatk Burkut 
and others.—S, W. R. Vol, XIV, p. 146, 


A veversioner is not bund by any compromiso offootod by tho 
widow, and, therefore, limitation will not ran against him from tho 
date of the compromise, but of the death of tho widow. 

Calcutta High Court Decis, for 1862, p. 477. 

Rae 


: Champerty—Alionation by a Hind’: Widow. 


A Hinda widow as tho heiress of hor husband suod his four 
surviving brothers, who retained tho enjoymont of tho wholo joint 
estate, for the recovery of her share. While tho anit was ponding, on 

* the 24th April 1859, she entered into au agroomont with Uta dofon 
dant G., by which, after reciting the natwo of hor claim, and stating 
that she was too poor to proseouto il, sho assignod to him all slo 
might be entitled to receive from the joint-ostate in right of har 
deceased husband, together with all intorosh and accumulations 
thereon, and all advantage to bo derived from tho suit about to bo 
instituted by the defendant G., and sho appointed him her attorney 
to institute and cary on any suit in her namo for rocovering hax 
right and share in the property: it boing agreod that ho should 
retain one moiety of what might be recovered absolutely for his ows 
benefit as 1emuneration, and out of tho othor moioty should ropay 
himself such sums as ho might from timo to timo havo advancod or 
paid for her maintenance, with interest at 12 por cout, por annwn, , 
and also all such sums and costs as ho might fom timo to timo 
have advanced or heen put to in carrying on tho suite with 12 pox 
cent, per annum, and should pay oyor tho rosidue to the widow hors’ 
self, Subsequently that suit was withdiawn, 


y! 


a oe 


* 


Guar, th ] WIDOWS SUCCESSION, ko. Bh 


* In May 1859, tho widow, by G,, filod a freak bill againat har 
hushand’s ateviving brothora for recovery of bor hushand’s shara in 
tho oslato Logothor with accumulations; and in August 1861,.obtain- 
at a doorae for a largo rum of monoy out of the joint ostato,-— the 
wholo to bo onjoyod by hor aga indi widow in tho manner prea~ 
ertbed by Tindt Jaw.” By a dood dated Novombor Mth 1860, G. 
agsigned his inlorost under Ure assignment of April £859, to I. 8. 
the dofondant. 

Tn a suit brought on tho 22nd February 1866, by the roveaion~ 
ary heiva of tho husband in the Courl of the Principal Suddor 
Amoon of Hooghly against tho widow, G., and TL S., tho last one of 
whom alono rosided in Calcutta; which suit was on tho 28rd of April 
1866, romovad into tho ITigh Court, on the application of G,, and 
IL, 8.5 it was prayod that the agreement of April 1859, and all snb« 
assignmonts thet might liave been mado bo sot aside as void, aut 
thal the money should be paid into Court and kept there during tho 
lif of tho widow dofondant for tho benoit of tho roversionary heira 
and in ordor to prevent waste, 

Held, in appoal, by Peacock, O. J, and Macphorson, J—"hab 
tho suit could be maintained for tho roliof sought, and for tho pro- 
toclion of the proporty, 

‘That the deod of tho 4th April 1859, so far ax it relatos to tho 
moiety of tho property assignod to the dofondant G., absolutoly, was 
not binding on tho plaintiff or on Uo porsona who upon the doath 
of tho widow may aucccod to tho proporty of hor decoarot hnshant, 
Though nob void on the ground of champerty it wad an unconadion« 
ablo bargain, and a apoculutivo, if nat a gambling, contract, and there 
was no necorsity for such an alionation hy tho widow, But ao fav 
as rogards tho agsignmont of tho moioly a4 scourily for the alvancen 
and oxponsos which G., or his assigns might reasonably and properly 
mako or inour for tho maintonance of tho widow for carrying on the 
nocosaary procosdings to onforee hor righty, with 42 por cont, ine 
toreat on such advancoy, it is nob void, hut crontod a charge upon 
that moioty which was binding upon tho rovoisionary holt of the 
husband to tho oxtent of such advances and exponses, ‘here wan 
logal nocossily for auch chargo and ib affected (ho moiety bath af 
principal and aecumulations, 


389 PRECEDENTS OF | Boor 1 


Held, by Macphorson, J.—Ubat acoumulations avo not the sano 
as income, and caunot bo dealt wilh hy » Uindé widow ax such; 
thoy should bo treated in tho samo way as tho corpus of tho calito, 


Tho agreomont of April 1859 was void by Huglish law as boing 
a mero gimbling transaction, and contrary to public policy aud il- 
logal—Grose and another (Dofondants) v. Amiénla-moyt Dast 


(Plaintiff) —B. L, Rep. Vol. IV, 0. &, p, 1. ; 
4 





Privy Counct.—Jhe 10th of July 1840, 


Present : 


' Lord Brougham, Mz. Justico Bosanquot, Sir H, Jonnor, Dy. Lushington, 
: and Sir E. 11, Bast. 


On Appeal from the Sudder Dewanny Adawhu of Bengal, 
Kerrvrt Sina, versus Koonamon Sina, and others. 


A. childless widow Raneo lina no powor to aliounto hor dovensed humbandis mopot yay 
against hig collateral helta by a wussecyntenamal ar dead of gltt 


Dr. Lushington.—This appoal is proforred againal Hhroo der eoy 
of tho Court of Suddor Adawlus, boaring dato tho Lth of danary 
1825, confirming throo deeroos, mado hy tho Provineial Cont of 
Patna on tho 19th of Fobruary 1823, ‘ho property iuvolved in 
theso suits appears to bo vory considerable, and on tho death at the 
last possessor, the Ranco, tho widow of Jumwant Sing, been tho 
subject of litigation, and gavo rigo to tho threo suits xleuly mone 
tioned. 

Tt is not necessary to ontor into tho particulars of thexo sanity 
furthor than to say that tho rospondonty claimed in vations propor. 
tions the whole proporty as hoirs of tho Rajuh last in poyaueaion 
Tho present appollant, Koorut Sing, claims this Zomindary upon 
several grounds; first, by virtue of » waveceyut-nanuch or dead trom 
the Rance, the widow of the Rajah Juswant Sing, tho laat propriotar, 
who diod in possossion of tho proporty, Chis dood benta dato the 
Sth of July 1843, tho Ranco having dicd hoaolf on the 20th 
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of Octobor 1818. Secondly, tho Appollant allogos himself to he s 
rolation of tho Jato Rajah, though nol, ay was adnitled ab tho bar, 
tho nomost relative. Zhérdly, ho claima aa in pousvssion, donying 
that tho respondents, tho plaintiffs fa tho Comt below, haya nado 
ow thoir tile, Both Couris havo pronounced against hia claim, and 
in favor of the respondents. 

LW way ho oxpediont in tho first instanco to examina Iisa title 
under tho qlloged dead ; beeausa, if tha decd wore validly oxcentod 
by « porson having logal authority so to dispose of the proporty, all 
othor qnostions would bo wnnocossary; and in oonsidoring tho title 
proforred undor tho deed, the powor of tho Ranoo so to dispoxo of 
tho property is obviously tho first considoration ; for if Uiab question 
bo dator mined in tho negative, nono can arigo as lo Uho oxcoution. 

Thon, as to tho powor of tha Ranee to disposo of tho property, 
assuming Keornt Sing Lo bo a near rolation of her deeonsed husband 5 
this quostion was pub by tho Court to tho pandits, and anawored 
devidedly in the negative; that will appeay by tho rofercuca to the 
Appandix, folio 212, 

hove doos not appear to be the least reason to doubt Uhab this 
ouawor is a truo oxposition of the luv which must govern tho claima 
of all partios to tho proporty. It ia in comformity with tho law, as 
laid down aud acted upon in former cases, 

This dootrino, 00, ia rocoguizat by the Judgo of tho Provinelal 
Court, Appondix, pago 226, and also in his jndgmout of the Lath af 
Hobrumy 1823; and this deoreo ig alllmed by tho Julyo of the 
Suddor Dowanny Adawlut, on tho 19th of January 1825, Dib with. 
out stating the law particularly, 

Ag wo ovo all of apinion that tho lew has heen ¢orractly laid 
down, and that the Ranco had no powor o excoute a ded of thir 
tenor, all tho tito on hohalf of the appollant, as forndod on this deed, 
nooossarily folly to tho gromul; and in this view all questions as 
to tho exeoution of tho decd requivo uo consideration Wut asa lle, 
on tho footing of posacssion, has boon dab up, wo lave not deemed 
it right wholly to pass by the quostion of oxocution, 

Koorut Sing had bean the Mookhter or geneual Attomey of tte 
docoasod Rance, and anployed confidentially by her, 

Wo think that thoro is no suficiont ground for huldie Guat Ue 
appollant was a donc fide poseasor by rowion of Uhia deed. 
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Undor thego circumstances, we intend to affirm tho decroos of 
the Court below, ‘There avo, in point of fact, it may ba said, throo 
éorbes of the inforlor Court, md threo docroos of tho suporior 
Court; for all tho suits seem to havo boon considered ag ono com~ 
bined suit. ‘Cheir Lordships think it right not only to afflrm theao 
decrees appealed from, but also with costs, ‘hey do not think ib 
neceasary to ontor moro particularly into the evidence, inasmuch as 
they affirm these decrees; but thoy aro of opinion, looking at all 
the choumstances attending the taking possession of this property, 
and the manner in which the decd is alleged to havo been obtainod, 
that it is their duty to affirm the decrees with costs, and to discou- 
stage auch attempts to take property from tho right hoirs by doubtful 
deeds of gift, and erroneous assertions of heirship, 


#, Decrees affirmed with costs, Sutherland's Privy Counoil Judg- 


“ments, pp. 96—98. Moor. Ind, app. Vol. II, p. 3881, 


Suit to declare invalid certain alienations of hor husband’s estato 
made by a Hind& widow, deoreed, by the lowor Court, and docrao 
affirmed in appeal on the merits of the case, there boing no proof ow 
the record to show that the alienation was mado on account of tho 
debts due by the widow’s husband or for any othor purposo sano 
tioned by Hindi law.—G@oberdhun Singh v. Sheo Sunker Singh 
8. D, A. Decis. for 1857, p, 401, 


Held, that no legal necessity was made out to admit of tho child« 
less Hind widow in this case orenting a putes talooh and appro. 
priating the premium derived from assigning, in putnes, tho property, 
in which she had but a restricted life intorest-—Mr. 22 Lammowr, 
Manager of the Bengal Indigo Company v. Mussunvmat Uetpoora 
Soonderee Dessae and othars.—8. D, A, Docis, for 1869, p, 567, 


The burden of proving property (tho subjoot of a gilt by a 
Hindi widow) to be stri-dhun rests with thoso olaiming wndor her, 
A. deed of alienation by a childless Hindi widow of hor Into 
husband's property is not good against any one, unloss mado oithar 
with the consent of the immediato heirs, or undor ono of those oxi- 
-gencies which give a widow a power of salo—Sreematiy Chunder 
Monee Dosgee v. Joy-hissen Siroan—S, W. B. Vol. I, p. 102%, 


ee ee 


« 
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Salos of proporty made by hor for the payment of a Hinds 
widow's tobts oithor arising fron litigatién or obhar causa, or for the 
paymtont of tho Governmont rovenuo, wiloss in this latter caso tho 
neconsity for the alate arlao from draught, or othor such antes, are 
invalid undor ILindd law, aud oxpocially in engos in which tha widaw 
haa on amplo maintonance.—Lujfeorun-nessa Begum vy, Ladhe 
Binods Misore—S, D, A, Rop, for 1856, p. 595. 


A. sulo mado hy a widow to tho prajudico of a son adopted by 
hor under hor Jato husband’s authorily is invalid, unlosa mado mndor 
ojroumstuncos of inovilablo nacossity, ovon should tho galo bo mado 


’ provioualy to tho adoption. —Ranes Kishan-nuenee v. Rajuk Oocrwunt 


Singh and anothor—Sol, 8. D. A. Rop. Vol. LIL, p, 228 


Caucus, IL, C.— Lhe 18th of February 1867. 


Present, 
‘Tho Mow blo IL. V. Bayloy and Shumbhoo-nath Pundit, Judges, 


Ras Counoun Dev Biswas (Plainti’) Appollant, 
vorsus 
Surexsttoo Raw Dist and othors (Defondanta) Reapondonta 


According to Tindu Law, tho Srdth of # mothor ta not a logal nocomlly, ax Out af the 
fathor is, bo Justify a aato by a daughlor to the prejudice of tha daughter's nom, 


Pundié J—Tho apecial appollant roprononta tho righte of a 
daughtor's son, 

Tho special Appallant farther argues that, of tho tires nacos- 
sitios for salo by tho daughter pleaded by tho defendant, and founded 
by tho lower Appellate Gourt in his favor aa proved, one, vis, the 
Srddh of tho mothor is not a logal necousity, ag that of the father 
is, to justify tho sale by tho daughter to tho prejudica of tho 
daughtor's son. 


* Thin coe fa given ds extauy dn tho Myccasthd Jarpaaie (ud Wah) ye fa 
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Wo ngroo with tho loyor Appollato Court in its viow of tho 
— Hindi Law. Accorilingly ‘wo rojoot tho Spocial Appoul.*—8, W. 
Rep. Vol. VI, p, 146, 


( 


Canourta, H, O.— fhe 2nd of December 1864, * 


Pregent: 
The Hon'ble G, Steer and B. Jackson, Puiane Judges. 


Turno Monun Avpnrcanst (Plaintiff) Appollont, 


7 UEPEUS 
Sree wurry AuLvox Monsen Dosszx and othors, (Dofondants) 
: Respondents, 


Avpilgrimage to Bonorés ta nob a legal necessity to justify a elo by a Hindd widow, 
. 


a In this,suit a gale by a Hindt widow has been sot aside by tho 


4 


lower Appellate Court as made without logal nocossity, It iasnid 


on special appeal that that necessity is apparent on tho faco of tho 
deed of sale, and, ou the Judge’s judgmont; tho allogod necossity 
was the widow's maintenance, and to enable her to go to Bonaros, 
The Judge finds that the proceeds of tho estate wore sufflciont for 
purposes of maintenance, and that thoro was no nocoasily for any 
pilgrimage to Benares, We quite agroo with him, and dismiss Uhis 
appeal with costs —S. W, Rep, Vol. I, o x p,'252, 
' ' 


a7) * 


Canourta, H. O—The 29th of August 1864. 


The Hon'ble Shumbhoo-nath Pundit and G, Campboll, Putene 
Judges. 


Kannick CHUNDER Osvcxennorry, (Defendant) Appollant, 
versus 
Gour Monon Roy, (Plaintiff,) Rospondont, 


A Hindé widow cannot endow an idol with hor busband's proporty ora portion thereof 
to the detrimont of tho reversioners, 





* Hera by the word ‘mother’ is moant not the late ownor's mothor, bub hi jaan . 
a nugh 
mothe wee hey expenses algo ought to bo dofrayad from hor Thusboaudt's outage its 
ee was bound to porform hor sradh in tho oyent of hoy dying boforo him without 0 


a 


& 


f 


* 
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Tn this cago tho question is whothesn widow can ondow an idul 


with hor huahund's property, or @ portion theredl, to Ure dotrimont 
of tho reversionors, Appollant, claiming to hold tha property on 
: ‘eustudinn of tho Idol, contonds that auch a dedication ig far the 
+" Wonafit of tho deceased husbunl’s soul, and therefore valid under 
Uindt law. But wo thiule that ovon ander tho Hindé Loxt Books 
ho hes failed to alow any snffciont authority for his contention. 
~ Ho raters to Shamu-charn's book, page 61, where we find a quotation 
to this effook: =“ Vor tho purpose of raising hor husband to a region 
of bliss, a wifo may give away property left by him.” But in 
Anothor passigo, quoted in the main toxt of tho samo page, wo find 
prot bonolit is dono lo a departed soul by paying his debts, by 
Doatawing his daughlor in marciage, and supporting lis family: ine 
deed if these dutios be neglected, ho is doomed to hell." Nothing 
i anid of such a duty as ondowing au Idol: from this wo rathor 
gethor that tho fulfilment of the moral and roligious duties of tho 
decensad avo those by whieh ho is to bo raised to bliss, nob a dadica- 
tion hy tho witow of tho naturo of thal under which the speoial 
4 appellant claims, which, under any civeumstancos, could pnly bo aup« 
posed Lo condieo to the spiritual bonollt of the widow horsol{* (who 
made the gift without hor husband’ cousout) Wo dismisa the 

appoal with costa—S. W. R. Vol To tp. 48. 


' 
ny 


Oancurra, B.D. Av—Phe bik af September, 182. 


Bonasen Die Tarra, Appellant, 
UVES 
war Tiraxoor Pyrad Srai, Respondont. 


A. Hindé forale tn poasoyslon of proparty Inhorited front low hiabamd, in sehtets ala feut 
& lifointoroat, contractad dobts ontiroly pardunal, auc fos purpanas of tor awe. 2feted 


Land, but only from lov neparate proporty. 


Tho Ploint sot forth Ghat Mussummat Rutt Koomares ‘Thake- 
rain, Zomindar of Turat Uawa, Porguanale Raaulra, boreawed Crene 
tho plaintift a sum of 976 Ratpaes, on oxvatttion of a tand, bat died 

* Bee, however, cate, oor antl tha Mati dou 


Vor Uh 48 


; Uhab her livahanly hire, on whoin the ontaby davelved at her death, ara nek veayear> 
alle for Aer dolly, whieh can be racavorgd, nok fiom the property teft hy her Ina 
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before ropaymont, Aftor hor death, her proporty dovolvéd in sua 
cession to Sooraj-nntain Singh and tho respondent. ‘Tha dolit not 
having been repaid, tho plaintiff snos tho lalior, whe is now in 
possession of tho estate. 

Tho defondant roplicd, that his grandfathor, Gopal Singh 
Thakoor, had two sons, v2z, Chundor-mohun Singh and Soorujenarain 
Singh, tho fathor of the dofondant. Ghiseeannn, ag tho olden 
gon, inherited his fathor's ostate, and, dying childless, was suceeoded 
by his brothor, Sooruj-narain. Mussummat Rettun Koomaroo Tako» 
rain, the widow of Chundor-mohun, brought an action against Sooruj- 
narain for recovery of the estato, loft by hor husband. A doereo 
was passed ‘which awarded to her possossion of tho property during 
her life-time, but without power to alienate it; and further provided, 
that on her death the estate should devolve on Soornjfenarain, On 
obtaining possession, Rultun Koomaroo mado various attampts to 
alienate portions of the property, Qn this, the dofondant’s Cubhor 
presented a petition to the Judgo of tho Civil Court of Jungle Mo. 
hals, stating the fact, and praying that moasuros might bo talon to 
protect his interosts. This took place in 1248, tivo yonrs bofore tho 
date of the bond under which the plaintif{ sues A proclamation 
was issued strictly prohibiting any alienation of tho proporly, oxcapt 
for payment of arears of Governmant revenue. ‘Tho plaintiff thero- 
fore can have no claims agaiust tho properly in which Mussummat 
Ruttun Koomares had only a life-intorest, or against those who havo 
ssucceedéd to it as hoirs to hor husband, ‘This was a personal dobt 
incurred by Mussummat Ruttim Koomaroo, and oan be r:ocovorod only 

from her separate property. 

The Principal Assistant (stationed at Manbhoom) dismisaad 
the claim ; and his decision, on appeal, was confirmod by tho Agont 
to the Governor-General, 

A special appeal was then admitted by tho Suddor Dowanny 
Adawlut, 

By the Cowt, My. A. Dick:—"'Tho dofendant is nob tho hoit 
of Ruttun Koomaree, but of her husband; the debt was poisonal 
to‘her, and cannot be levied from the heits of hor husband, ov from 
the property left by him 1 would confirm the decrees of thw Lowor 
Courts; but, with reference to tho admission of a special appoul in 
the case, wish for the opinion of another J udgo,” 


Me 


See 


‘é 
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Mr, Loo Warnor roferred to tho pundit of the Vourt for an 
Opinion as to whollter, if a woman in possossion of her husband's 
ostala Lo borrow money, and on her death the property davelye an 
her hoaband’s hots, they aro responsible for tho debt inured hy 
hor, ‘Cho poudit repliod that they avo roaponsiblo if the mouny waa 
horowol for any purposo of the vature of Uiet wular which the 
women wes athorized by the Jaw to atisnate & portion of tha pray 
porty,—such as {to pay hor hayband’s debts, or porform his funeral 
obsoquios,—-but nob othorwiso, On tho yecoipt of Uris opinion, Mr 
Loo Warnor, concurring with Mv. Dick that tho debt incurred by 
Mussummat Ruttan Koomaco was outircly of a personal nature, 
and in no way conneclod with hor husband, passed final ordow con- 
Arming tho dooreos of tho Lowor Gourty—Sel. 8. ). A. Rep. Vol. 
VI, p. th (Now Ed. p. 183), 

By the Tindtt Lew a widow is allowod, during hor life-time, to 
make the fullest we of Who usuftneb of hor hnshand’s estate; bat 
whatover pul sho leaves behind at hor death becomes the property 
of tho next holy of her decoasad lusbaud, aud is not lable for hor 
porsonal dobls, unless auch dobls havo boon contacted under legal 
nocosaily for tho bonolil of tho oslalo——Ohaadrabulee Debaa (objeats 
or) Appellant, vy» My, Brody (Decreo-holder) Reapoutont.—8, W, 
Nop, Vol. IX, p. 684, 

Told that a porrounl dooroo against a widow dooy not Ind hor 
Iaband’s oulalo. Shuhecadeh Mohamed Lahconmodeea potitionn, 
Raneo Prosunno-moyes Dabew opposito partyeS. 2. A. Davis. fia 
1850, p. 858, 

A. docreo againat a widow in Lomporary possersion for n duht 
avising oul of hor own nogleet of duty, is not binding on all persons 
who take the ostato in succession ty hoy A aale uaulo in excantion 
of atch decroo passey on moro than tho widow's pursonal jilart-. 
Brtj Bhookun Lull Awustes v. Mohadea Dobey~3. We Vol. SVE, 
Ot, pago 422, 

A. dobt inenrrod on her own account by a widew of a member 
of a iindt family, holding joint aul undivided propaty, it notag 
coverablo from tho joint-cstato, Dut font Cha wielow per onally, oa 
from her woparalo property -AZuaytcaunal Snutes Somer tor solf 
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aud her minor aon Nund-kiehors Singh, Appellant vo Puwnoo Ron 
Respondont—Sel. §. D. A. Rap. Vol. VL, p. 164, (New Ha, 135.) 


ie 


sereeeerettinn imeem 


Ca.curta §. D, A—Zhe 18 of Decenrdor, 1811. 


Tinw-onayp Musoonnan, Appellant, 
UCrEUE 
Mussumyar TARA-MUNEE and Mussuntat RAt-MUNEE, 
Rospondonis. 


8, the wife of B, decensed, oxeottted 9 dood of rolinquishment to IZ, acknowledging 
aud confirming an alleged transfor by B, of his oatato to H, in paymont of a dobt 
Claim by T, and R, the mother and daughter of B, to possossion of tho onlaye duulng the 
Hte-time of 8, disnllowed, bub it not appearing in proof that B had tranaforved his 
estate to H, or had died indobted to him, tho ood rulod not to preclude tho righla af 
fhe other hofra of B, after the denth of S;* n wifo nut having tho poyvor, undor tho 
Hind law, of alionating (oxcopt for spocial cavsoy) tho oatato doyolving to hor on 
her husband's death, 


This was an action brought by Mussummat ‘Tara-munoo againsh 
Hem-chand, the appellant, her deceased husband’s nepliaw, fox the 
recovery of a9 ana share of Kismut Palara and othor talookdary 
lands, 

The Court of Sudder Dawanny Adawlib admitted tho, appanl, 
on ,songideration of the insufficiency of the procoodings of hue Pro. 
“yineial Court; and the erroncous adjudgmont of posgossion to ‘tg 
munee, who was obviously nob the legal heir of Bhyvo-cliand, his 
wife and daughter surviving, 

Rai-munee (the daughter of Bhyro-chand ) was, on hor poti- 
tion admitted as joint respondent with "lara-muneo, 

In answer to areference by the Court, tho [indit law offfeaty 
gave a vyavasthd to the following effoot: “If tho propriutor of a 
Ignded estate die, leaving « grandmother, mothor, stop-mother, wifo, 
unmarried daughter, and gon of his father’s unolo, his wifo dicrouile 
to the sole possession of the estate ; but sho cannot, withont suficiont 


* Here for convenience’s snke tho initia) lettor 
o int ra used in tho mat 
original, arent 4 arte Sore es tial of Bhyio or Bhywob, ecead sicalenie 
Hr pria total Bes 1 cliffor ont parties; viz, A, ta ohangod Indo &, U tito 
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cunso, or the consont of the above mentionad relations, Lravsfer the 
proporly by gift ov sale ‘ho widow may tranafor tho ronal and pore 
sonal ostate of hor deconacd husband in discharge of his dolls, 1f the 
amount of tho debt excead or equal tho valno of the catate, hut if the 
valuta af tho extats oxcoud Lho amount of tha debt, tho widow ia only 
entitled Wo oll such part as may auflico to cover the debt, In order 
to rondor such solo hy tho widow valid, the debt must bo pravad by 
documontary evince, or tha testimony of witnesses; the desta ation 
of tho widow hersolf, whether she state that the debt was ackuows 
ledgod by her husband, or merely hersolf acknowledgo tho justion of 
tho dobt, not being admissiblo, If iu the prosont caso, tho widew have 
tranaforrod hor doceased husband's estate in payment of his just 
debts and tho creditor under such salo obtain posession of tho 
oxtato, the other heis of the doconsed ave not entitled to Kot 
avilo tho snlo by payment of tho cdobt: but if, on judicial inves. 
ligation, it bo proved that tho valuo of tho ostato oxesodud the 
amount of the debt, tho Court may pass such dovision as they 
Judgo equitable, Debls incurred by any mombor of a funily living 
jointly, on account of any private concorn, aro oxclusively dumand. 
able from that person, nnd his heirs, aud nol from tho othor 
mhombora of tho family; lastly, albhongh tho d¢-davee in quostion 
war nob in itself suMaiont to convey to ho appollant Uke propriotary 
ight in tho Innde, yot, if it wore ostublishal hy ovidones (n9 sintod 
iu the dooumont in quostion), Unab tho hasband of Svoraj-mnineo 
lad vorbally mado ovor his share of the joint eabato to Tonvoliuund 
in payment of hia dobt, thon Wom-chand ia antitled te the Tanda in 
quaation, and his right theroto would not bo precluded, although it 
should appear that the value of the luck in qtestion axeaatod Ue 
amount of tho dabt, in paymont of which thay wero so tranafaried,” 
On considoration uf tho evidences taken on those points, tha 
Court (prosunt J. AL Werrington and J, Sturt) were of apinion, 
that thero was no suiticiont proof vithor of Bhyrochand having 
iuourred tho debt ou whish tha doad of volinguishinaut (lesdanee ) 
was groundod, or of his having, in his lifu-time, mado over the linde 
in quostion lo the appollant, Ao final coeroo was Uherefore paved, 
amouding the decroy of the Pravingial Court, aa fir wecit want to give 
poasusgion to Tua-miuunod; aint providing that, after the death of 
Sour ennanag, the dead af volingtishan’ exceadeal by lan alwald 
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not oporato lo proclude the tight of tho obhor surviving hoha of 
Bhyro-chand.—Sol. 8. D. A. R. Vol. 1. p. 869 (Now Md, 481.) 


The existonco of a dobb, tho liquidation of which is provided hy 
loaso of ancestral proparty, is no justification for alionation of auch 
proporly by a Find’ widow during hor lifo tonanoy.—Viluok Roy aul 
others v. Phoolman Roy and othors—S, W. 2, Vol. VTL, p. 480. 


In tho caso of alionation by a Iindt widow, tho moro fret tint 
a aole dshtehar proved to have boon issued about tho timoof Liansfer, 
is nol evidenco of necossity—Wand Coomar Moncdol ant othora y, 
Gaetra Dossee and others.—S. W, R. Vol. VI, p. 328, 


‘Tho paymont of a time-barred debt of hor docoasod husband 
1a nob A valid causo for the absolute alionalion by a Iindd widow 
oF hei’dedeasod husband's immovablo estalo.—<Ailgivappa bin, Subs 
bazipa Telt v. Shivappa bin Erappa—Bom. UO. (, Ropt. Vol. Vi, 
page, 270, 

The consent of the then revorsionary hoir to a salo by a Tlinda 
widow, though not binding evidenco on tho prosont hoir, is strong « 
presumption of the existence of necessity at tho timo of gale, to 
be rebutted only by proof of fraud or collusion, ov of tho abxonco of 

¢ necessity,—Kaleo-mohun Deb Roy y. Dhununjoy Shake ant othorm 
8. W. R. Vol, VJ, p. 61, 


: 
Br, pot 
d 


Catourra High Court. 





Present : 


The Hon'ble SirBarnes Peacock, Kt, Ohiof Justice, and tho 
Hon'ble A. S. Raikes, H. V, Bayley, I, B Komp, and 
LS, Jackson, Puisne Judges. 


Cases No, 79, 84, 201, and 210 of 1862 and Nos, 78 and 84 of 1802, 


Case No. 79, 
Musst. Gostypo-sanr Dast, (Plaintit) Appollant, 
ee versus 
SHAM-LAL Basa and othorg (Defondants) Rospondonta, 
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A conveyaueo hy a Hindi whlow for aller time allowable onuaos, af properly whieh has 
Morvondud to hor from hor Juwband, da ol a ach af waate which doalioya the 
widow's oatale and vosla the propaty iu the sovoradonary hola, and lhe cunveyanes 
Ja Dining ducing tho widow's life. & 


‘ho revorsonnty bois will not bo prewudad oven duly te life of the widew from geome 
moncing a all to devlare that Che emysyauee wae wxoouttd for ened nul allowable, 
and fy, thoroforo, nob binding hoyend Ute whdow's Ifo, new will tho roveraionary hele 
Jie daprived, duadag Ute witow's Ufo, of thoiy remedy agafial tha gramtus bo prevont 
waata or doatr uation of tha popotty, whelhor movable or immuoy able, 


The quoation, which was referred for tho considoration of a full 
Bench in these apponla, is whother a convoyanco by a ITindé widow 
of immovablo proporty which sho taleey by descont from hor husband, 
ig valid during tho widow's life, if tho couvoyance is mado for cruacr 
other than thove allowed by tho Windé lew; and if not, whothor the 
rovorsionary heirs of tho husband ean interforo by anit ta cause the 
property bo bo delivorod up to thomeolves or to the widow, 





Tho onge had boon vory fully and claboratoly mgnod on both 
, sides, ‘Tho principal authoritios on the subject aro cullectad in the 
Vyavasthd Derpana, o vory useful book upon Tlindtt law, by Bruboo 
Shama-Churn Sircar, 

Mdlydig Bays 

“Tot the childless widow, prosorving unsullied tho bed of hor 
ford aud abiding with har vonarablo protector, aujay tha property, 
rostraining hoisolf until hor death, After hor, leb Ue huis (ula if” 
(Cololnooko's) Dé, bhaé Chup. XT, Section T, para 66. é 

Againi— 

‘Cho widow is only to onjay her husband's otal, Sho is not 
compotont Lo mako v gift, morlgago, ov sale of it.” (dam) 

In Colobrooke’s Digest, Vol. ITT, p. AGH, it is wail 

“Tt fully appoara thet tho widow's diaposnl of ler dinabaul’s 
proporly at pleasure, ollterwiso than by tho dimple use of it ov hy 
donation for tho benefit. of tho lord, ia invalid’ 

Sir William Mncunghton, a very gront authosity, appa to 
have hoon of opinion that a gift or conveyance by a wikow other 
than for allowable caso, was void, nol only my nyainst rewesionay 
hoits of the husband, bub also ag agaist horaelf, (See Maenaghten’n 
Ufindé low, Vol. T pages 10 & 20) 
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In tho caso of Doo dem. Banorjon verstie Banerjoa, the piaintill 


was non-sited, ‘Tho decision turned upon another polit aud ia no 
/ authority upon tho quostion now undor consideration, bub it ix in 

portant as containing tho opinion which was dolivorad to Raat, C, J, 

by Maonaghton, J., drawn up by his son Sir William Macunghten, 


‘The opinion was as follows ~~ 

“Te a widow mako a sole in porpaluity of hor husband's Janel 
proporty, by a deed to that offvct, tho purchasor, as sho had no right 
to mako the sale, will not be bonofited by it, nor will ho bo ontitled, 
in, virtue of it, to tho interost which tho widow has in tho calalo. 
This is foundod upon the principle of the sale being without ownor- 
ship, which renders it void, ab initio, and not, as I bofore thought, 
upon the pringiple of a greater interest being convoyad by tho doar 
than the widow was competent to grant, ‘Tho Pandits, whom T 
have to-day consulted, agree in saying that, if ono of four brothers 
make a deed of sale of the whole patrimonial proporty, it will hold 
good, as far as his shave is concerned, becauso the aalo oreatos ownor- 
ship in the purchaser, and not the deod, which is only proof’ of the 
sale, and’may be taken to prove it, as far as will servo that purpose, 
though invalid with respect to tho convoyatco of tho proporty of 
the other brothers, it is valid against himself, and is proof of his 
intention, Not so in a deed made by a widow: sho hag no unlimite 

G ed proprietary right over any part of hor husband's property, but 
ely a general usufructuary right over the whole indisoriminataly, 
“As jolear, therefore, that she cannot convey tho whole in porpetuity, 
bué the degd by which she conveys is void, ab-dntito, aa to tho 
sale: nor can it convey the interest which sho possessos, which Cine 

bt eee of its not being transfernble ) is an intorest of a totull y 

ifferent nature from thai ietary right.” 4 
Mec ah t of plopriotary right.” (2nd Morlay’s 

The opinion that the purchaser would ndt bo ontitlod during 

the widow's life was founded itpon the principle, that sho had no 

proptictary right over any part of her husband’s proporty, but moro» 

ly » general usufructuary right over the wholo indisoriminately, and 

; that the sale heing without ownership was void, ab-ditio i the 

Hindé law. The opinion of Sir William Macnaghton was festa 

upon the same principle, upon which he also gave his opinion, in the 
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anime one that sale of a futhor'a proporty by a gon daring the fathor'x 
lime-time was void, ab-tritio, upon the grotthad that ib was a ante 
without ownership and was therefore not binding, after the father’, 
doath, upon tho son, who suconuted to tho proporty as his fathor’s 
hoir, Sir William Macnaghton apponrs bo have considerod that tho 
widow had no groator right in an oatate whieh sho laleor by descent 
from her husband, then egon has in tho gslale of hin father duridg 
hig fathor’s life-time, 


This, howovor, is nob tho caso. In Colcok-mani Deben veraua 
Digamber Doy (Sup. November Lbth, 1852,) tho Court said + 


“No part of tho entire intorost, whou bho widow Lalos hy in- 
Horilance, is in suxponso or aboyauco in any way, nor is there a 
rovorsion on a life estate, bub the whole intorest is in Uho widow, 
Whon sho takes as hair auder tho Uindd law, sho is ranked in all 
troatiog a heir, Gir Menucis Macnaghton trouts hor ostate rightly ag 
Anomalous, and other writers bread it as coming to hor ag heir; theroe 
foro, whon they Lor it algorn Jife ostato, thoy monn that expression 
in asonso difloront from that of a puro and more life calato’’  (Alaos 
phorgon on Mortgages, 8rd Tdition, pago 25.) ‘ 


‘The Court goon on Lo any =~ 

“Ct has boon invariably cousiderod for many yeora Unat tho wis 
dow fully voprogonts the estate; and il is alao tho sotto inw, that 
advorse posaossion which bara hor, hars tho hair wo aftor her, whieh 
would nob ho the cngo if sho wore a moro Lonunt for lily as kenawa 
to bho Wuglish lew," (7den. p. 97.) 


Seo alao tho enso of Keslt-ndith Busdle ond another vou Zhai 
asunder? Odst ant another, in the Privy Gounsil, 26h dune, 1826, 
(Clorico's Roporls, p. OL, aud Montriou's Caves of Wind luv, p. 4) 
from which it would seom thal tho widow tues mury Chan s life 
ostnto, Reo also Jddu-mani Debi voraus Sciroddepraanine Mun 
kearfew (1 Boulnois’ Roports, p. 129; Maophoraon on Mortinyod, Ord 
Radition, p. 28.) 

In 6 Moore's Indian Appouty, p. 498, rented Dutt versa 
Srimatt dApievve Diet, ib was hold that tho titly of a widow to hor 
husband's proporty, though a restricted one, was not in the mated 
of p ual, 

Vor. II, 4b 





8d6 PRECEDENTS OF [Boor 


Thore avo gonio docisions in tho Suddor Court in which it ny 
boon held that tho convéeyanco doors not operate as againal tho widow 
during hor life-time. ‘Choro aro othors in which the conveyauco hua 
béon allowod to operate against hor during hor lifo-timo, ' 

In Hom-chander Mosumddr vorsua Udrd-mani (18th Docomber, 
1811, 8. D. A. Roport, Vol. I, page 359,*) it was doclarod by the do» 
creo that & dood oxcouted by tho widow should not, aftor hor death, 
operate to proclude tho right of tho surviving leit, leaving it to 
operate during hor lifo-time. 

In Kitehna-gobinds, Sen versus Gangd-niiruyan Siren, 
the Supreme Court declared a decided opinion that a widow had no 
right, other than for allowablo causes, to make any grant of hor ine 
terest in the estate which could endure beyond her own life, (Sir 
J, Macnaghton’s Cons, Hindi law, pago 19.) 

In the case of Rémdénanda Mukhopddhyd vorsun Ram- 
hvishna Dutt (Idem, pages 19 and 20,) it was admittod by all tho 
Judges of the Supreme Court that tho gyant which was mado by a 
widow of property inherited from her husband, and which, it clearly 
appearod, was not made for benefit of her husband’s soul, was gootl 
for her life. 

In Kédsht-ndth Basak and anothor vorsus ara-eundant Ddsé 
and another, in the Privy Counsil, to which wo have alvendy roforred, 
Lord Gifford, after reviewing thé opinions of tho difforeal Pandita, 
Obseyires — 

‘The tesult, as it appears to me, of theso difforont opinions, ta 
fi that they all agree, as I have already stated, that tho widow 
‘Hara-sundars: Daa is entitled to absolute possorsion; thal so has, 
for certain purposes, a clear authority to disposo of hor husbands 
property; she may do it for religious purposes, including dowry la 
a, daughter, and making gifts and donations to tho husband's family ; 
but they differ in this: the Court Pandits sny that if sho alionntos 
the property for ather purposes, without the congoné of tho hughunls 
relations, it would be invalid ; the others say. that, though she would 
incur moral blame, if applied for purposes not allowed, yob tho aat 
would be valid as against the relations of the husband; in that rose 
pect the four pandits differ from the pandits of tho Court, founding 
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thal opinion upon tho doctrines contained in tle Raind-kara nud 
Chintd-mani which woro uot ovorrulad hy tho Déya-bhdya aud 
Diyala” ( Vyavasthd Darpane pogo 188. Phat lidition. ) 
alt appears elge from the samo judgment that two other pendita 
wore oxuminod, and wore asked whothar toy ngreod with, or differ. 
od fro, the opinions of the Coach pandits, ‘Mhoir anawor was tm 

“Wo agroo upon all points with the opiniony given by the 
Court percdita yoatorday, with thia exception: they yealerday stated 
thal gifts of movable and immovable proporty made by a widow, for 
othor than alloweblo causes, wore not valid against heryolf or tho 
noxt heir of hor husband. Wo agree with thom that ancl gifta aro 
not valid ag against tho next hoirof her husband; bub wo say that 
thoy aro valid as against the widow who could nol reclaim thom, 
whereas tho hoir is ontivlod to do ao. ( dden. ) 

Lu Baltou’s Roporls, pags 78, Kdlickdud Dutt vor Moore 
dnd others, Ryan O. day ays 

Thal a grant mado by a widow for her own life is good, hax 
boon deviled in this Court,” 

Upon tho wholo, after cousidering all the casos upon tho sub- 
Joat, wo aro of opinion thal a conveyance hy a Iindd widow, for 
othar than allowable causes, of proporty which has dosuonded to hor 
from her huaband, is nob an act of wasto which doxtroys tho widow's 
cstalo aud vusly the propurty in tho revorsiouwy hoirs, and this Oho 
couvoyaugo ia binding during the widow's lif. hoe roverionary 
heirs ave nob, atler hor duath, bond by the oouveyange ; hut thoy 
avo Hob onbitled, during ho lilo-Ginty, be recover tho property: vithoy 
for their own or for tho use of the widow, or Co compel the restore 
tion of ib lo her. Tf tho widew iu any casa ho dmpesadl upon and 
inducol to exagte a conveyance by Suuul, the conveyance will, in 
ancl: casy, a8 in all ather eases of fraud, bo void. 

Lo has bacu urgud that tho reversionary boire may by prajuctieat 
if they crnnol suo for tho property during the widow's life, far after 
hor denuth if may be difiewlh to promire the necesauy avilenen by 
show that Ue conveyances was oxeanted for eauson wet allowable; and 
thal, in tho easo of movable property, steh as money oy vilnalle 
soowritios, irropmable injury may be dea to the veversionary hei 
by the grantowy muking away with the property dieing Gee wade 
lity oy in the case of inmoveble property, by conmaitting waste, 


348 PRECEDENTS OF { Boor n. 


* 


But our decision will not preclude the rovorsionary hoira, oven du. 
ring the life-timo of the widow, from commoncing 4 auil to declare 
that the conveyance was executed for cnusos nob allowable, and ia 
therefore not binding beyond the widow's life. Nor will ib deprive 
tho rovorsionaxy heirs, during the life of tho widow, of thoir romuty 
against. the granteo to provent wasto or destruction of the property, 


whether movable or immovable in the ovont of their making oul a 
sufficiont case to justify tho interference of the Court.—F'ull Boneh 
Reports of the Caloutta High Court from 1862-1808, page 48, 
Sutherland’s Fall Bench Reports, page 165, - 


ad 
Cancurra H. 0, A—Dhe 20th of May, 1869, 


r 


Present: 


+ The Hon’ble Sir Barnes Peacock, Kt, Chief Justics, and tho 
7 Hon’bie I, A. Glover, Judge, 
Ram Mononur Sinn and others ( Plaintiffs) Appollanta, 
VETSUS 
Kooiprxp Nanain Sinen and another (Dofendants) Rospondents, 


A xeversionary helr has no right to ach aside a dood vf anto oxoontod by n Yindd 
\ widow during her life-time. 
wt | A sevorsionary heir is subject to all rights which oxlet against tho proporty In gousas 
ence of acts dono by, or decrees obtained againat, bho audontor. 






ot 


" Peacock, O, J.—Lhis is a suit to sot aside n dood of anla exoans 


a - 
, ted by a widow upon the ground that thoro was no nocossity, ‘Tho 


suit is brought by a reversionary heir in tho widow's life-time, but 
a reversionary heir has no right to sat asido a dood in tho widow's 
life-time, because if the decd is set asida, it destroys tho purchagor'a 
right even during the widow's life-time. But tho grounds upon 
which it is said that there was no necessity fail, evon if this lad 


heen a suit merely to declare that tho deed was not bind; 
ot bind 
the reversionaty heir, pat 
The first ground of necessity was a decr 


me ind of eo obtained against tho 
widow's husband in his life-time. ‘Lhe reversionary hoir says thut 


he is not bound by that decree, that it ought to havo boen proved 
as against him that there was a good causo of action againgl tho 
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huaband; but thore can bo no dowbl that tho rovorsiounry heir in 
subjeot to all righta which oxis) against the proporly in condio- 
quence of acta dono by tho ancestor or decrees obtainod against lin, 
Tf the dooreo had boon excented, a portion of tho oatato might lava 
boon soll ‘Tho widow in thia partioular ease, having regard to the 
nimount of the income, was nob bound to apply it in antiafaction of 
tho deoreo in order to provent the judgmont oraditor from executing 
his doerao, 

Aa Lo tho othor transaction, tho suit ia Lo aot aside a dood hy 
which tho widow of tho plaintiff's ancoator raised 160 rupoos for hor 
maintonanco during tho timo of tho famine. I think, however, that 
nocossily was sufliciontly mado out in this caso, Jvidenco wag 
given moroly oa to tho goneral amount of tho widow's income, and 
ib was not proved that sho could, or did in fact, collect tho routs of 
her ostate during tho famine. Tf sho had recaived thom, they would 


not probably havo oxevaded G00 rupocs a your, Bub whatover may 


have beon the amount of hor income, it was not proved that during 
tho yoar of tho famine aho collected any part of it, and tho judgo 
hag found that no oxtravaganco was proved agningl hor. Undor 
{hoso oiroumatances, 1 think « cago of nooexsity has aulicionly boon 
ostablishod, 

Tho doorao of tho Lowor Appollato Court will bo aflemod wilh 
costa, 


Glover, JI am quite of tha samo opinion. 
W. 28, Vol. XE, ox p. 614, 


A aonvoyanee by a Tindé widow, without proof of nocasaity bo 
justify an ationation of ancostral proporty, can only oporato ag a eon- 
voyaneo of hor lifo-intorast—Warinco Chun Banerjew yo Nand 
Cooman Banayea—S. W. R. Vol. 1, erp. d% 


When alionations of hor husband's astute ave improperly made 
by tho widow, thoy are good ag agninal her for her life, nnd the revers 
sionary hoir’a causo of action doos not aviso witil her death. But 


- when proporly bolonging to tho husbaud's estate, ix held ndveraely: ta 


the widow, and novor reaches hor hands, the eanae of netion neeinesn 
to her, and a anit, whother by hor, or by the rovevionay heir, nated 
bo brought within tho uanal period, vounting font the commie. 


ors scents 
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mont of advorse pogsossion,—Vubean Chandler Chukerbully v, foxur 
Chander Chukerbutly and othors,—&. W, B. Vol. IX, (1. B.D ps Gat, 


Salo by a [linda widow is not invalid if mado without collusion, 
But tho salo is limited to tho widow's life-intorost and thn rever- 
sionor is only ontitled to declaration that tho salo will aot affeet ar 
projudico his interesis beyond the widow's lifo—Ramyully Kurno- 
kar vy. Boistob-churn Mujoomdar.—S, W. R. Vol. VIT, p. 167, 


‘Lho widow of ono of tho bothers of a divided Lind& funily, 
govornod by the Mitdksharé law, does not acquire an abyulute junta 
og} in her husband's sepaate estate, but only such an interost as 
would render her acts conveying hor interest to a thind patty Lind. 
ing as against heself, but nol as against tho rovoisiounry heii, 
ualess the alionations wore mado under logal nacossity.—- Chu Bunoo 
v. Ram Kishen Singh,.—S, W. R, for 1864, p, 102, 


Alienation by » Iindé widow of proporty inhorited from hor 
deceased husband is valid for tho poriod of hor own lifo, though tho 
conveyance may purpoit to convey a greater intovoat,—Milgirappa 
bin Sulbappa v. Shivappa bin Erappa—Bom, 11, C. Rep. Vol. VL, 
A. C.J. p. 270, 


Held that a Hindi widow having a liferintorost ouly in tho pro» 
perty inherited from her husband has indopondont powor of sala 
ver, the same to the extent of such lifo-intorost and no furthore 
aya-ram Bhae-ram vy. Moti-ram Govind-ram,—Bom. U, CG. Rep, 
Vol. II, page 331. : 


A sale by a widow of property dorived from hor huaband, who 
was divided in intorest from his own family, is valid for her lito, such 
a sale will not be set aside at the iustanoo of a divided brothor of 
the husband,—Bhagavutomma y, Pampanna Gand ant others 
Mad. H.C, Rep Vol. IL, p, 598, i 


+A Hindi widow has ithe fallost boneficial intoreat in hor 
husband’s property inherited by her, for life, Sho takes as hoir a 
proprietary estate in the land, absolute for somo pw poses, although 
In some xespeats subject to spacial qualifications, 


‘ and her dispositi 
of the property is good for her lite, neten 
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Tho proposition that a widow has no ostate in hor hoshand’s 
immovablo property, bub only a porsonal onjoymont of tho usuliuel, 
ig untonablo—Kémdvadhani Venkata Subbaiya y. Joyaa Nara. 

! singhappa—Mad, 1. C. Rop. Vol. IIL, p. LUG. 


Harapnun Nad, versus Tssun CHuNDER Bose, 


Tho claim of tho plaintiff is for sotting asida Uho dead of sale, 
as woll ag for rocovory of possoasion, and ao far as this last volief is 
cuncorned, tho special appellant has undoubtodly no right to dispos- 
acas tho widow, or the purchaser holding: under her, duing the life- 
timo of tho said widow. 

Bul as far as tho right of the appollant is contined to hia 
obtaining a declaration that tho sale is invalid against him, on his 
oslablishing thal tho sale was mado without tho necossily recognic~ 
ol by tho Tindit Jaw, we think (vide pago 165, of tho epscin: nme 
bor of Suthorland’s Weokly Roportor®) that tho plaintilf, special 
appollant, is ontilled Lo sua for only Uhat spocinl rolief--S. W. R, 
Vol. VI, p. 222, 


K, a Elind ( widow, whilo in possession, granted a putneo lense 
of proporly whioh waa aftorwards wold and puvelased by 1 

Held, that if thoro was no logal nocossity to justify Ue ationn« 
tion, tho pudned-dar acquired no moro title Unen tho life intovost, bat 
if Uhera waa, thon B's purchaso was aubject to Uo potteh yaunted hy 
tho widow as a valid alionation of prior dalos-Jiaso-ntell Ouadan v. 
Rudha-lviato Mondul.—S. Wi tt. Vol XI, p. bid. 


A. lonse granted by a childless ILindtt widow ia valid, and entre 
for tho life of tho widow.—ALussumnutl Molar Coower y. Bato 
Zoramun Stingh—Marshul’s Ropovts, p. LO0, 


* Ante, yinga fH. 





852 PRECEDENTS OF | Ruox tt 


Told, that an action instituted hy reversionary hoira aygsinnt 
a Tindé widow, in hor life-time, lo invalidate alionations by hoe 
of hor husband’s ancestral proporly and to deprive lor of the 
managoment in consequence, and to obtain posacasion themuulyus, 
will lie, . 
Alionations having boon proved to an oxtont entirely mbror- 
sivo of tho rights of tho heiva, and the Onoomulé prttur, or the 
deod of authorization, under which toy wore alleged to have bean 
made, having boen declared invalid, tho widow was deprived of tha 
possession as well as the managoment of tho proporty, which was 
placed in the hands of heirs, with the oxception of the fanily-man« 
sions: Thoy wore dirocled to pay tho wholo of tho profits, arising 
from the sevoral propertios, into the Zillah Couri, quartorly, for the 
benefit of tho widow, during hor life-time, In the event of thot: 
failing to fulfil this condition, for a -poriod exceoding three montha 
'‘UGeafter any paymont becomes due, tho Zillah Court is to roport tha 
circumstance with a viow to having tho properly placed in the 
‘hands of a surburali-kar ot receiver. 

Sale of part of the property prosumed from lapso of timo and 
other.circumstances to have bean mado in satisfnotion of & dacres 
of Court against the deceased pyopriotor, held to bo, vilidenW wile 

» «loll Baboo and Muduntoll Buboo vorsus RBolakes Ribeo jmnnd 
lakes Bibee versus Nundloll Baboo and anothorS, D. A. Deo, 


tees 


ot1854, p. 861, 5 






+ Rettark.—This decision, not the unanimous decision of the 
Court, has been generally looked upon as oxtromely‘harsh, and i} 
has been since modified, especially by tho observations of the Suddar 
Court, in the (following) caso of Golak-monee Dosseo, Appollant, 
Vide Laul Soonder Doss v, Hurry Krishna Doss, Post, 


Canourra 8, D, ADAWLUT, 
Gago No. 243 of 1858, 


GoLUK-MUNEE Dossux (ono of the Defendants) Appellant 
versus 


Krsna Prosap Kanoonao and others, Respondants. 


oo ——— ae ae 


— Ee 





£ 
{ 
" 


i a 
< 


Ontar, tJ WIDOW'S SUCCESSION, Su, wt 


Onno No. 244 of 1808. 
Nrevanunp Manueuns v. Kis Puosaup Kanoonuo and othera, 


Musst. Anno Poorna Denne a Bisiex: PRosatp 
KANOONGO and obhers, 


Meld by the majouty of tho Court, that suits by raversionay hua, Uhongh thelr inlors 
gab dy nat vested, bat only contingent, lo restaain want, or allonations ji che nature 
of waake, by a hid widow, will le. 

Held alay in novordanca with the proeodont af Nundloll Nahoo verena Rulakao iho, 
that whon allenations by a Hindi widow, utterly sulnerstve of tho rights of the holra 
in reversion, aro moval, wud it ty shown thal, hut for the indorfeaenes of the Comta, 
ultimate toga to the heirs who imy sueoned oventanlly will enaio frond Cay condaat 
of tho tenant tn tail in posession of the proporty, Uda Court, with a slew of reniedly- 
ing, or rather praventing, enol lary will slop in, and appolat a accel to tke 
charge of thooutito, ho veversionay hote nay he the revelver, bub his appuint- 
Monta seh Pe nob hy virtue af his veveatonary aight, buton a connideration of 
What ia most for Cho Janoflt of Che entity, 

Weld, mimeover, Ut when a xtianger in appointed ag ieaviver, Keamity wlienkt le 
dlomuted, Ib when a aversiona di nppointed, his diterest in Was retention ef the 
niuigemnt and inthe welfare of the propaty vay atid in the plas af neeurity, 
tie ore expovtally as dt iv always fe the power of the widew te niove Che Cont 
ofthor for the appuintinmdl of a fiexh vavelver, ca for dhe denuaid uf xcomily, abould 
the rents aud profits be tot rygularly paid over anc aivait val 


‘ 





Judgmants 


Moasra, C.D. Provor, and Ch Goel: ‘Thera ia ne question nb 
tho presané dima that suits by revarsionary heirs, Ghoul their he: 
foray is nol voshod, but only contingaut, to restrain wiete or liens 
tions in the nature of waste, hy a Tineit widew in postion, will 
lio, ‘his point has been decided frequently both in tha Sapiens 
and this Courter ‘Tho only question veuding whieh any eouten- 
tion cau be raised is, whebhor, on waste or on alienation heyy 
proved, ib is logal or propor to divest tho wislow of pomienan phir 
ing tho roversionars in possession as receivers, wid making, Chem 
Hable to hor for tho ronts and profits duriug her Tifetime, 

Wo are tnable to find any ease on the point reported ane dae diye 
ocenrad in the Supreme Court, but it appows te tec not iaprobeatbs 


* Son Chm of Aierdedies Date vera Manan mid Gere Cayloa and HotPa We poate 
Now pago LAF 5 al Ofadmeand Drader vetaun Fayganand Osea, «Mant Ne dy oa en 
bio doebdona of Be DAL Cur 18hE, pp Ub, ord. 
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Jooking to the principles on which that Court, aaa Court of oynity, 
acta, that, on bill filed and proof givon of illogal alienation, uf tay 
naturo of waste, by tho widow, tho Court would appoint a reeiver, 
and if it wero for tha bonofit of tho ostate, would xppuint the 
rovorsionar as such rocoivor, 
Turning, howovor, to tho docisions of this Court, wa find the 
oaso of Nand-lall Baboo versus Bolakee Bibee* which hay, ainca ib was 
passed, beon tho loading oase on tho point befro ax Tr that ease 
alionations woro provod to an oxtont ontiroly subversive of the 
rights of the heirs, and, tho deed of authorisation under which 
a thoy wore alleged to have hoon made having bean devlared invalid, 
tlie widow was deprived of possession of tho properly, which wax 
placed in the hands of the revorsionors with directions that thoy 
should pay the whole nob profits arising from tho sovoral proportios 
jato the Zillah Court quarterly, Tn tho ovont of their failing to 

Pars this condition for a poriod excooding throo months after any 
payment became due, tho Zillah Court was diroatod to roport the 
circumstance with a viow to having tho properly placod in tho handy 
of a Sarbardh-kdér or receiver. 


It is now objected, that this decision is not in conformity with 
Hind law, under which, during her Jifo-timo, tho widow eaunol, 
under any circumstances, be deprivod of possession of ‘har frusbaud's 

. roperty. This objection mis-approhends tho ground npon which 

y"tke ‘Yecision objocted to was passed. Tt was not passod in accord» 
afhice with Hind@ Jaw, but in acoordanco with thogo prinoiples on 
which a Court of equity should act. Those principles regard tho 
remedy to be applied, and do not affect tho rights of partiog unddr 
Hindt law, which they leavo intact. 

We do not, and caunot, after the decision of the Privy Council 
in the case of Késht-néth Bask and Rama-ndth Basdh versus 
Hava-sundart Dést and Kamal-mant Das, docided hy tho Privy 
Council, + Togard the nature of « Hindé widow's interost in oxactly 

7 the same light as it was regarded by tho Judges who deeidod tho 
suit in this Court in 1854; but, looking upon it not ag a mero lif 
estate, but asa restricted estate of inhoritanco, wo, in accar : 





teneo 


_ * Bee decisions of §. D, A. for 1854, pp. 361, 378, ante, p, 86%, 
T Clarke's Repoits p, 91; and Pyavastht Darpana (and dL) py, Of 
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with that decision, think that, on sufficiont proof by the rovoraioners 
boing given thal, but for tho intorferonco of tho Courts, nitimate 
Joss of Uhom as to tho hoirs who may succood oventnally will onane 
from tho conduct of the tonant in tail in possesion of the property, 
aul with w viaw of vontadying, or rather of provonting, auch loas, this 
Court should stop in and appoint a voccivor to tako charge of tho 
esluta, ‘Tho proof, though inforontial, must bo clear and cogont ; 
and uwnloss tho ovidonca lead inovitably to tho conclusion that the 
heira will bo damnified if sho bo left in possassion, tho widow should 
not bo divested of the possossion of hor husband's estala. 

Tho coudlucl of the widow may not amotnt to what is tooh~ 
nically cullod waste; but oxtonding the meaning of that tor to 
any itlogal act of alionation, cithor divcelly ox indivcolly, iujariourly 
hfleoting tho interost of tho revorsionors—alionations contrary bo 
tho nature of hoy oulate, and therefore in the nature of wastoy—we 
think that the sume course should bo pursucd as ahould also bo- 
followed in a cage of teolinicnl waste. 

In placing tho reversionors in possession, it i4 bo bo unduratoad 
that, in a cage liko that bofore us, thoy sre in possession not by 
any right apportuining to thom, but simply as reecivers, and on av 
considovation that, as hoivs in reversion, they have tho atrongoat 
intoroal in tho woll-boing of the property entrusted to Lhoix ano, 

Por tho voasons thon above given, wo sae ne room bo doubt 
that a suib of tho nature of that out of whieh tho present special 
appeals havo arison, vis, one by a reversionar for the aatling aside 
of Ulogal elionation during tho life-time of tho widow, coupled with 
4 prayor for possussion ng receiver, id ineintainablo in ome Conta. 
And as tho Judgo finds, whothor rightly or wrongly, thal the atie- 
nations mao aro Ro subversive of the reversionor’s righty ay to 
justify tho removal of tho widow front possession, in order, it would 
doom, to pravont faburo nels of the same itive, we seo ne gromul 
for iutovforing in special apport with tho decision presiaul hy him, 

Ag to tho second objection raised in kpeciul apponl, it ia net one 
to whieh wo oan listan iw apodial appeal. ‘Pha power af tur Caurta 
lo appoint a receiver in suelt a enko boing clear, tho dotails connwet. 
ed with moh appointment must be loft te the Combr Chemealyen, 
Aga poner rele, on the appointment ofa adranger a qevelver, 
svewity should bo required | but ina eae in whieh thy reveraivner 
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has boon appointod the receiver, his interest in the retention of the 
managoniont and in the wellare of The praporty miny, im the Contin 
judgment, stand inthe play of senmity, mova specially ny ib is 
always in Lhe powor af the wilew to move the Court vither for the 
appointmont of a frost receiver, or for the demand of seainity, whould 
the routs and profits bo vob regularly paid over lo horas iratubeal non 
&. D. A. Decls, for 1859, pp. 240, 2h. 


Cancuprs UL OG, A.—Tho Qath of June, 1868. 


Present: 
“Tho Hon'ble G. Loch, and I. A, Glovor Judges. 
% ' 
 Mossummtar Moma-rante and another ( Dofoudants) Appellants, * 
; versus 
% Nuppv Lara Misser (plaintiif) Respondant, 


‘Whoro waste is proved on tho part of a widow, tho Court shonkd nob prt a vovoriioner 
into pogsogsion; bnt should appoint o manngor (who might ho (he roveralonor) whi 
should bo required to rendor aocounts poiatioally, Loavox whieh lave boon given 


by the widow cannot be interfored with, unlesy the lossoea bo naling weates 
¢ 


Loch, J—Waste on the part of tho widow has boon proved, 
and the Lowor Courts havo givon tho rovorsionor porsagsion, and 
,direoted that his namo ho vegistored as a joint proprietor with tho 
ewidow. Wo think tho ordor is wrong, ‘The Coart should nob have 

convartad the rovorsioner into an actual propriolor, Tt should havo 
appointed a manager accountable to tho Court for all his acta in 
_ respect of the estate, who should be roquirod to rondor accounte 
periodically, and be put in possession of all tho proporty in tho 
widow's own possession, Loasos which hava boon givon by her can 
not be interfered with (as laid down by tho Full Bonch in tho apo 
cial number of the Wookly Reporter pagos 168 and 166), unlosa 
the lessees be making waste; and if tho chargd bo proved thon tho 
+Court con tale measures to proservo tho proporty givon in lease, 
- There is nothing to prevont the Cours appointing tho migrate 
to be manager if he be a fit person for tho appointment. Wo moili« 
fy, the orders of the lower court accoulingly.—S, W. 8, Vol. X > rs 
ane » WLR. Vol. X, 0. 0 
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Kamily jewola, if part of tho ancestral proporty, aro nol tran 
forablo hy a widow oxcopt for apscial purposes 5 and cele of waste 
on tho part of tho widow in regmd to her husband’s property, if 
provad, would ho a ground for withdrawing a covtiliento granted to 
hor undor Ack XL of 1858—Jhagwanes Moonwur v. Durbutty 
Hoonwarn-b WR. Vol Tt, Mia, p. La. 


Declaration of tile may bo granted to vovorsionors, and aliona- 
tionk by a ILind@ widow sot aside during tho widow's life-time, al- 
though possession of tho estato itself will nol ho ordinarily given, 
Musswnmat Shibo Koeree and thors v. Joogua Singh and others 
6, 'W. 2. Vol. VITL, p. 165, “ 


In tho ensa of Mashiendth Basdls and Ramd-nith Rasdle versus 
Tlave-sundart Ddst and Kamil-mand Dist (Clarko’s Roports, 
p OL,)——Lord Gifford in his judguient moutions au opinion of gertaine 
Pundits thot the fomalo Mind heir may be restrained from abnsing 
hoy powor of disposition, "Chis ‘opinion ia sepportod by tho autho- 
rily of all tho loxt-wrilors: ib is most consistent with the gonaral 
principles of tho Tind@ law aa to fomatos; and also perfectly con 
sistont will voason; forxuroly thero onght in reason lo oxixt some. 
whoro tho power of provouting an alionabion against hor duty by 
ono whose power of alionation is limited by tha lny, and who owas 
a duty to thoro in auesession to preserve tho corpus at Ute extate, 
VYobof what value would bo a powor of provention, to whieh ne 
Court of jastica would give ofoct? Th romuains to consider whethor 
tho Dill alates a suiliciont ea af waste, No doubt the remedy 
should nol oxtond bayoud the misehiol—-Parb of the deoion passed 
hy tho Supromo Court of Culontla in tho ease of dari Dias Dut 
vorsns Rengan-mend and othars, Seo Bell and Taylow'n Roperts, 
Vol. TW, Part 6, p. 279; and Vyanasth Darpune, (dnd Mi) po deh 
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Puivy Councu. 
On appeal from the Suproms Court wt Caloutta, 


Turny Dass Dvr, Appollant, 
UEr aus 
Suexmores Aroorna Dosyiee and another, Roapondents, 


A Court of oquity will not Intorforo, tnloss it fa sliown that thore is danger fran Hie 
mode in which tho tonant for lifo in porsosalon Ja doaling with the proporty. ta 
more {aot of tho tonantifor lifo kooping in hand for about theao inentlin par of tus 
corpus for tho allogod purpoaa of an ilogal invoubment dooy nub AUIOUNE by Waals: 
nor Js in derogation of those ontfiled in rovoraton, 


a 


Tho title of a Minds widow to hor husband's Proporty, Lhough & venbeiutive wim, 

vo AB M66 in tho nature of a tenst. Whothor by tho Hind Iw oun ont fe Hongal tha 

ve intoroal of a dayghtor in tho eatato of hor dogonsadt fathor, fs of tho ame natura iu 
that of a widow, Quaire. 


4 
~  Wheir Lordships do not think it necessary to trouble the 
‘Counsel ‘for the Respondent, This Bill ig filed by a party ontitled 
“to property secured during tho lifo of tho tonant for lifw; and the 
Bill proceeds on the ground that tho Proporty is ondengorod from 
the manner in which tho tenant for lifo ig doling with it, ‘The 
Ktenant for life is the daughtor of tho intoslalo LZiwelud Mellth, Us 
‘has been decided by this Court in tho enso of Kédshianth esths 
‘versus Hora-sundart Dést, aftor most full doliborate aryument and 
«consideration, that the principlos which aro appliod in Courts of 
equity in Wngland, for scouring in tho public funda any proporty 
‘to which one person is entitled in possession, and another is ontitlod 
in remainder, aro not applicablo to tho enso of proporty in Tndia, 
‘where such property is in possossion of a Tindd widow. 

Now, the Bill alleges, that, in this rospoct, the widow and the 
daughter stand in the samo situation, Whethoy Uhoy atand in tha 
same situation or not, with respect to tho right of diaposition of tho 
Property, they at all events stand in the samo situation aa to the 
right of administration, and right of onjoymeht for tholy livos; and 
the principle laid down in the case which has beon referred to in this 

‘Court was this, that it is not sufficient to say that there ia ono per- 
son entitled in possession, and another ontitled in romaindor, 


: ‘ in vider 
» 0 induce the Court to interfero to take tho proporty out of th 
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# 
of tho individual who is in possossion of it; Lut tt ig nocosanry Lo 
show that thore is dangor to tho proporty from tho modo in which 
the party in possossion is dealing with it, in which cago, and in such 
nso only, tho Court will interfere, 

Tho law, thorefore, boing perfuetly sottled by that decision, and 
that decision having boon followed diving Uno timo Sir Edward 
Rynn presided over tho Suprome Court, and alvo lit succunsor, 
Sir Lawrenco Pool, ib must bo considored as the sotlled law of the 
Courts in Bongal. 

Tho question loro is, has any thing beon shown in this caro te 
justify inlorforenco, or has tho caso, alloged in tho Bill, beon ostab- 
lishod by ovidenco? ‘Tho only ovidonco which oxisty boing Une 
answer of tho defendant, TL appears to their Lordships, ib hex nob 
been made out ab all, Can it bo said, that tho respondent, who 
according to tho ordinary ILindi custom, koops in hor house a cor- 
tain portion of tho money, having in tho cowrso of threo montha, 
invostal Ra, 89,000, threo fourtha, or ab least tayo Uhirds, of the 
monoy in other securitios, was guilly of a devardevil, or showed tho 
dlightest intention of committing « deucatavit in this respect, ‘hair 
Lordghips aro of opinion that no such caso is milo only aud as the 
ground apon which the Bill was lad, thorofore, ontiroly fula, the 
appoal must bo dismisaed with coxls. 

Wo must obrorve, that no auch instureo jas boon produced, 
oithor from tho native or tha Snpromo Courts in whieh any ordor 
hag boon mado for suoh inlorferonce, oxeopt ina ease in which miui- 
foul dangor, or rink of dangor, live beon proved bo bho satishietion of 
tho Court. 

Choir Lordships will ulviso Tor Majesty to afivm (hid decree 
with conta—-Mooro’s Tudian Appouls, Vol. V1, p. 3 


Canaueva, ILO. A. ~The 200 of alageal 1862, 
Present: 
W. Morgan, ©, Sloor and Six Chavloa dneksou, Jtatqes, 
Ton Soonpnr Doss, Mane Tunay Krainin Dons 


A, Mindy widow, entitled to a lift oatate: only, geuutesd a partnee of tle dinda Flybe 
feat, thub thin did nob work a forfotinve omititling Gor aoverabgn ee tye ity Se 


conddy, Unit Vo rayormonens were awk ontltled to dive ther putare srt sadeter 
* 
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Phinily, to justify divesting a Hind wide of fer posannion an thes grammed of wantey 
tore neat lo ole ee ovidoute of nadat an lew pick tevin tu injaro the revmahatys © 


hia guib was iustilntod by reveraiunors auinst x indie widow 
and hor pulwee-der, impugning the ach of the witlow in pranbinys 
the pudneoas an rel of waste prejudicial to thety interest, sud 
claiming immediate posiussion of the estate, aad toset asite the 
pubnos 09 invalid, ; 
Jackson, J—Chis cose bes bean relieved Co tae fa eniaeq uence 
of tho difference of opinion botwoun the jrdges whe haud it tee Ue 
. fisual course. 
‘ho queation now is wholher the crusa of Notion ix one vy 
which tho plaintifl was ontitled lo a decrea, ‘The roxpondenls 
loader wrgod upon the court tho woll-kuown caso of Bulakey Bilva 
Appellant} ‘Chat dovision, not tho unanimous decision of the court, 
boon generally looked upon as oxtromoly harsh, and it has bawn 
gioo modifiod, especially by tho observations of tho Sudder Courh, 
{o the case of Goluck-mnoneo Dosseo Appollant,t and I thiuk looking 
at tho light in which tho slatus of tho Hindd widow is now viewed, 
jt would always be ruled at this day that lo justify a ruil for dive 
ing*the widow of possession, there must be clear evidence of nats on 
her part tonding to injure tho proporty, so that interforoncy of tho 
é @ourts is necessary to provont ultimate injury Lo tho ovontual hoira, 
it fhe criterion, therefore, in this caso would bo tho platutill's access 
# failure in showing that ultimato loas to them would roantt from 
flezArtdow's adt. I do nob soo that any of tho sort ie ostablishod, 
mid Principal Suddor Amoen calls tho granting of this puinee an 
alienation, but I cannot gee that it is so, Tt lias tho affool of ditt» 
nishing the gross sum which the widow will rocoive by way of yontal. 
It cannot be doubted that she might grant a longo for years or oud 
not going beyond her life-timo. If on her donth the next hairs 
.¢ seeking to enter on the estato, should bo mot by tho allogation of 
“ putnee, they will no doubt suo to get rid of tho incumbrance aud 
will presumably succeed. But I seo no act of waste on tho part of 
the widow, and nothing which givgg any foundation for tho preront 
stat, I, therefore, concur with Mz. Justice Mogan in rovorsing tho 
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docroo, Lt is accordingly roversode—-Marehol?#*Roporta, Fak I, 
pago 113. Ind. dur for 1862-8, p, 82, 


Whon tho validity of an alionation by a Tfind@ widow ia tho 
question for tho considoration of tho Court, the onus of proving 
tho nocosaily for tho alicnation rosia with tho dofendant, Whero 
in such a caso tho ploa of uccessity fails, tho Court will nob grant a 
docres for immodinte possoxsion, unless a very strong caso of waxto 
and doteriovation ig mado out.—Chudler-charec Singh and othors v. 
Mussummat Luw-Coomures and othors.—Ind. Jur, for 1862-1868, 
page 99. 


An attempt al a falso adoption of a aon does not rondor a widow 
Nablo to the penaliy of absoluto forfuiture of tho properly by hor 
for tho Lenofit of tho rovarsionors. 


No aola of wasto or frandulont alionation of the proporly being 
Allogod, the Court deelinod to intorfore with Lho widow's managoment, 
Kumolomonco Dossee v. Akiad-mones Dossee and anothor—S, We R, 
Vol. I, e.0, py 256, ‘ 


A Hindt widow cannot bo compollod, without proof of waato, 
to givo xocurlly for tho valuo rocoivod by hor of lauds bolonging to 
hor husband’s ostato takon by a Railway Company.—Béinrloo Uusines 
Dosseo v. Bolia Ohund Setl—S. W. R. Vol. Cor. pe 128, 

Suil hy a xovorsionor to sob aside an allegod fabricated dood of 
alionation said to havo boon oxceulod by his ancestor and supporto 
by tho widow, 


Held, that tho-suit in this form could not bo Taintainod during 
tho widow's lifo-timo, whatovor right tho plainti wight have either 
to obtain a doclaration that the deed was not binding beyond tho 
widow's lifo-limo, or to procure the intoferonco of tha Court to 
prevent wasloJfussummat Ram Bunce Noonwar and other ve 
Mussunvnds Muheshur Hoonwar mul othora—b. We Vol. 1, eo 
page 338, 

A. couveyaiiao by a Tlindd widow, for other Un dlowable cacao, 
of proporty which has deseondod to hor fom hor liwband, ix nut an 
act of waalo, dostroying tho widow's right, and vesting Uh prapiity 
in tho revorsivunor, bub is binding only ducing the wilow's hife-tine, 

Vor Ih an 
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"ha rhvotatonde oan, during the widow's life-time, rue to obtnin 
a declaration that tho conveyanee id not hinding Dayawdl the life. 
timo of tho widow, and glso to yrovont waste—Aucheeren Sade 
ye Gour Ghooes.—S. W. R. (UB) 108, 


2 n 


Rolative to Rovorsionary Hors. 


4 Tho rulo of Hindt Law is that, in the caso of inheritance, the 
person io muccood must be the hoir of tho laab full owner, On the 
death of the last full ownor, his wilo auceoodls an hig heir to a 
widow's ostato, and on hor death tho porson to aucceod is the hwit, 
At thdt time, ‘of tho last fall ownor.—Bhoobun-moyoo Debow ¥. 
eo Achanjeg.—8, W. R. Vol. TH, P. O. fp. 15» 
; ¥ 
ig ox ; *. , 
*  Gancuwra, S. D, A—Zhe Oth of April 1899, * 
paxur Narayan Srvar and Becuan Kumant, Mothor dud Guardian 
of the Minor Gapa-pian Parsap, son of tho lato Siva Doan 
ie Nanayan Sinan, Appellants 
’ Versus 
OLSEE Narayan Stwau, Tan<prv Naravaw Siva and Guydepev 
were Narayan Suva, Rospondonte, 





Be 
Hstbrideyiatvs to ah oxtnto of & sohlow Tindti, vadntod by hts wide donth, 
jag which Rha syoconded, mo fis hoha murviving ab ew doaonsa pena, bi ob aay 


Kinernon of equal dggiea who would have jointly euecoodod, but fox bhe whiow, 
any die in tha intorfth Ketweon the douthe of the yaad Reed ( Lt 
~ *oxoluded, ae 


Ni Baboo Daryno Narayan Singh, a Zemindar of Zillah Sarun, 
at> had five sons, Sarva Narayan Singh, Narsingh Narayan Singh, 
' Patel Narayan Singh, Bartap Narayan Singh, and Tarakh Narayan 
Bingh, who soparated and divided, In 1920 Satoh Narayon Singh 

‘ dhe childless possessed of cortain Lulukas in Bal and othor Por= 
gunpabs, and other real proportics in that Zillah, His widowa 
sKumari and Talimand Kumari suecocdod ag hig hots, and 
e recorded in the Collector's offi¢e in rogard to tho lands rogiator 


sedithior’in, Narsingh Narayan Singh died in 1214 Hust, and loft 
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unree sons Nidh Narayan Singh, Bid Narayaiss Singh, and Jami 
Narayan Singh. 

On tho 24rd February, 1828, in tho Provincial Gourt of Latna, 
Talhoo Nevayan Singh, tho soy of Siva Saylor Nuayan Singh, the 
oldost son of Partap Narayan Singh, and hia cousins Har dov Naray- 
an Singh wud Gang-dov Narayan, tho sons of Sarup Noroyab, tho 
second son of Parlap Narayan Singh, against Laxmi Narayan 
Singh, and Siva Dat Narayan Singh, instituted tho suil, 

Tho plaint was to thia elloct:—" When Match Narayan Singh 
diod, ho was survived by aix nophows. ‘Tho Defondant Laxnai, thé 
Defondant Siva Dutt and hig brothor Aditya, sinco dead; Siva 
Sankor, father of 'fulsoo; Sarup, fathor of Gang-dov and Mar-dov j-- 
gud Udit, son of Sarva Narayan. ‘Chosa six nephows wore his licirs, 
Ilis widows moroly by way of alimony hold docoasadl’s oslato, 
Thoso of tho six nophows who dicd avo roposontod by thoir sous 
xerpoctivaly. ‘lho ostato of Match Narayan should bo divided into 
four shavus Wo, as reprosontatives of Siva Snuker and Saxup 
Narayan, the sons of Partap Narayan who survived theie unolo 
Vatoh Narayan,—are ontitlod to ono sharo. 

On (ho death of Siva Dutt, Bochan Kumari, his wife, appoared, 
on thogart of aolf and his minor son Gadadhar Parad, to defend, 

On tho 2nd March, 1930, Sir James Lainglon, a daudyo of the 
Provincial Court, passed a docroo, with costs, in favour of Plnintifh, 

Grom this docrao, Laxmi Narayan proforrad an apport to Uo 
Sudder Dewanny Aduolad in which the widow of Siva Dutt altar 
wards joinod, 

On tho 2144 Novomhor, 1802, tho caso was first heard by 
Mr. RB, Walpolo, o Fudge of tho Court, who proposad ta amond the 
docision of the Provineial Court in the mode and for tho rensana Chie 
alatod in hia judgment "1 flied on carnedting bho Panedds Ut an 
tho doath of a widow whe toulk hor hushund’y estilo when brat 
and brothers’ sons conan, the succession is rogntatod by propingnity. 
Who then, on this principle, were the heis on the duath ef Tian 
Kunmi? This cloarly proved that digo nephows of Patol Narayan 
‘angh wore thon surviving,—-tho Gye original defendanta and Siva 
Sankor, tho father of the plaintif! ‘Cnlvee, Under thera vheunigs 
tancor, thoy suecended to the estate of Mateh Namyan Singh, lin 
grunt nophows, Merdey Novyan Singh wad Gang dav Nraayait 
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Singh, sons of Sartip Noraydn Singh, who had pro-Geconsod Rani 
Kumari by throo yoara, avo barred of horitable right 

‘Pho caso noxt camo on before Mr. R, TL Retlray on tha 27th 
Novombor, 1832, who recorded hia concurrence in the judgment 
proposed by Me. Walpole—Sol, 8. D, A. Rop. Vol. Vip. 188 (Now 


Mule po 980.) 
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Canourta, H, O. A—The dih of Desember (867. 


Present: 
s 
‘Tho Tlon’blo H. V. Bayloy and J. B. Phear, Judges. 


Rast Simewox Roy and othors (somo of the Dofondanta), Appellants, 
if ; uarses 
+) Sno GoBinp Saroo (Plaintiff), Rospondont, 
r We 

i ge takes, with hor husband's oatato, tho power of alienation y ond ogns 
iy, Fovanghs mado by her givo a good title, Hablo only to the auporior olatm of auch vf 

her Iiiisband’s heirs as mny bo alivo at tho timo of Her doath, 
Following decision of » Division Bench of tho JHgh Court, ib war hehl that, on the 
sdenth of a Tindd widow, hor decorsed husband's hfs become anditlod Gs all fe trie 
#inovable property whioh was in hor handa, excopt only 4 much ae might have deo 


ie, 


‘Se ayainab thom, 


,, disposed of by hor undor choumstancos whieh would rondor hor allonatons binding 
i 
& 


> 
Cs 


’ 


*iuch a oage tho hoir’s cause of action, in a suit to oblain possovalun, nearwen on the 
dy of the widow's doath, 


Whaalo of a Hindd widow's rights and intorceta in hor usband’a aatato, In oxasution uf 


b Amonoy-deorco against hor, doos not touch the oatato, 
Ls 


' 
Golleatorate chellauns acknowledging tho roculpt of Governmont rovontidy woth hold’to 


he no avidlenco of tho necessity for tho anto of the anoestyal proporty on aogount™ of"7 
a» Which the rayanue was paid, 
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» The facts, so far as they aro necessary to rondor tho matter of 
iNigation intelligible, may bo shortly statod as follows t~ 

The property in swit which is vory oxtonsivo, consials of a four 
puna share in a considerable number of mouzahs, and iL was fors 


7 rgmerly tho separate estate of ono Baboo Digambur Sing. Qn hig 






ying, very many years ago, without leaving auy issuo surviving him, 

;widow, Bal Kooer, took tho property for tho ostato of v Tin 
QW, She Was young at that timo, but sho lived to attain a giewt 
age, During the early part of hor widowhood, sho oncumberud or 
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mado’ nway witlétthe wholo of, tho pfoporly Ege question, anid the 


anbatantial dofendants in Uhe#o auits avo hor alioncos, or their repra- 
roulatives, claiming undor conveyances, which all dato back more 
than twenty-five years. At tho death of Dignambur, if rooms wn 
Raj Goomar Sing, Moharaj Sing, and Joobraj Sing, tho three. open 
sons of his decensud brother Nityanund, wero his nemogif kit 
and ontitlod to suecead lo his property, had tho widow hoon then oub 
of tho way. Both Moharaj and Joobraj died diving tho life-timo of 
Bal Kooor, ‘Tho formor had no issue, Lit tho Inttor lofi a soni Gun 
ga Povsaud atias Chusootun Lal, who with his unelo Raj Coomat, 
awwvivord Lhe widow, and is a prominont figure in Uho present suits, 

(Tho most imporlant part of the dudgmont i in-thoso cases is aa 
follows :—) 4 

hon comes tho quoation, did Raj Coomar beeona ontitlod to 
that properly ab Bal Kooor’s death, noblwithstanding Unb lady's 
alionationn? Lo was ab thet Limo tho solo nenrest of kif to Digum- 
buv alive, and by Finda Law, whether of tho Benarca of Bougal 
Hehool, his solo hoir. If tho law applicablo to the caso Were that 
of Bougal, ibis admitted that tho answer to thia ceatinugtons 
dopond simply on tho circumstances under which tho ve 
wore rospoctivoly mado. Bub tho law hy which tho partici’ ;Aro 
bound is Lhat of tho Mildkshad, and tho appallints wyo thal into 
that law, whon tho widow (talos hor husband's estate in default of 
nolo issue surviving him, slo Uakes ih ay aonuaa property, dor 
condiblo ta hor own hoirs inaload of hor bushwnls hoiva, with eon 
ploto powor of alionation over it, ‘Chis point waa vory ably argnad 
‘bofoito us, and if tho matter wore vex dadegre, T ahowld require mel 
timo for considoration before T should bo able to came to tho con 
clusion, of tho Bonares loxis, tab the appellants contention ix 
wrong. Bub it awwoma lomo that tho question lias already bean 
judicially docided hy Uhia Court In tho suit of OQuoop Ray veras 
Gobordhun Nath, (veporled in UT, Weokly Reporter, page 108,)* 
of a Division Bonch of this Court, rftor reviowing or veleuing to more 
of tho anthovitios which boar upon it, held distinctly Unit under 
tho Mitékshard Taw “as regarda tho dnmovable property inherited 
by a widow from her hugbund, sho has nothing ditt a lifo-intoroxt, 


* Bou dade payer 270 bd, 


oem 
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aud cannot disposoof it oxcopt tinder poculiar clroumatances, aud 
under certain rostrictions”* It faurthor held that on her death it 
“avent to the hoirs of hor husband, Th ia trio tint the argumont upon 
4, $hielk tho Court founded its judgmont is not altogothor sntiafuctary, 
‘i Court in thal onse, doliboratoly setling asido tho dixpasi. 
tion of the property mado by tha widow, declared tho hushaud’s 
helt, livfngsat hor death, entitled Lo vecovor againat hor dovigo, anu 
as this dooi on gooma to mo strictly in point, I fool myself bound 
to guided by it, bocause I am not propared to oxprana my dfaxont 
from it, and on that ground to mako e roforonco to the Tull Court. 
Following this precedent, it appoars to mo that ou tho dunth 
of Bal Kooer, Raj Canmar heeamo ontitlod to all Digumbur's im- 
movable,property which had boon in hor hands, oxeopting only ao 
Fe oly og. 3 night havo beon disposed of by hor undor oiranmeatancos 
gh would ender her alionations valid against hor docensod hne« 
vbal dp ieir Me, theroforo, at tho same timo required the vight 
jto ‘bilng,a suit for possossion against all porsons, who wrongly kopt 
possession of that proporty, Ie did not himself obtain 
, *posgasdhon, and Doo Coomar, his son, admits that sinco hia fathor'’s 
byhe has conveyed his xights in two annas of Digumbur's_ pro. 
porly to-Sheo Gobind ap that as botwoon thoso two persons, ongh 
ight, torsuc for recovery of a moiaty of Digumbur's calito, 
gybjeot only to such tillos to tho samo as Bal Kooor'a alionoom 
mblo.td establish—S, W. R. Vol. VILL, p 619, , 


3 os 
i bag oe Ohunder Ohowdhey v. Shumbhoo Chunder Chow. 
Bry. Ba. 80. A, Rop. Vol. TIL, p. 106; and Musoummats Poy. 
nonee Debga +, Ram-joy Chowdhry.—Ibid, p. 289, : 


> ot as 

+ yee Séo also Bhoop-narain Sahoo v. Baboo Jolnag Stighm, D, 

i. Ay Penia of 18th January 1847, where a Hindi diod loaving hia 

: pawidow, The next hoirs wero threo brothers, ono of tho Uyothary 
fidied during the widow’s life. IL was hold that his roprosentatives 

Rotssucceed on the death of tho widow.—Norton’s Leadi 

Se ading Onsoa 

' : 

Phough's reversioner cannot obtain possossion during tho life. 


ah se 7 7 
atthe al a Hindé widow, yet he may bo enlilled to a declaration 
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But see the Privy Council Deoiston iu >. 278 which is devisive un tho abuye polut. 
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4 3 
whethor tho alionations mado by*tho widow orn aro not valid and 
binding on tho absolute heir. IC tho rovoiionor oan proyd that 
wilful dofault is aboub to tako placo, ho will bo ontitlod to auch reliog 
from tho court as will provont tho approhended vecurrence of a aula 
for axroara—Shuru-chunder Sein v. Muthvora-nuth Pudatighien 
W. 2. Vol. VII, p. 808, PAC. 


Tfold, that necording to Tlindt lew, tho proporty of, a dodostiga 
poraon in tho possoasion of his widow rovorls al her den a 
rovorsionora in oxistonco ab thaé timo; thal, consoquontly, tté%pro- 
porly in tho prosont caso want Lo Lho plaintiff, tho nearest malo hoix, 
nophow of tho docensed, Doolar Chand, to tho oxclusion of anothar 
nophow born deaf and dub, and of tho third party who claimed 
to heve purchased tho rights and intorests of Moorwt-lall, brothor 
of tho deconsod, bub who died before the widow.—Balgobintd-lall 
and othory v, dum Pana Sing and othors—S, D. A. Dosis for 
1860, p. GOI, *, 


A, conditional salo is an alionation, tho validity of wif aro" 
varsionor to a Lindd widow is, by [Lindd law, ontilled to qitdstion, 
Odilenarain Singh v. Diawm Multon—S. W.R, for 1864 pe’ Oy 


Whon o childless Iindd widow is tho hotreas and logs YOs 
prosonuitive of hot husbuul, tho rovoraionary heira aro bound by 
dooroos volating fo hor husband's vstulo, which aro obtained agninat 
hoy without fraud or collusion, and they are also bound by limits 
tion by which sho, wibhoul frand or collusion, is bomul. -Mubreny 
Chinrder Clakorbuity ¥. Issur Chaundor Okukerbully and olhorioms 
8. 'W, RB. Vol. LX, CB) p. 505, 


Prosont} 


Tho Ion’blo Sir Barnos Ponovok, Jt, Chief Justics, and tho 
Hon’blo W. 8, Seton Karr, /uedye, 


Suavenun Brava (ono of tho Dofondants) Appullant 
VEVRUR 
Jupboo-nUNA SuuayE aud othors (plaintiffs) Respondents, 
Avanto by o Lindt widow of hor husbands elato water neeeinity ediniut be tat pabte 


yon payiopt of Une maorit whieh i war nace y for te wily to rader oe ta Uo 
propo on whieh (ink enn bears Lo Ute amnusmit for whieh the gitale wine av). 
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Peacook, C.J.aTn this caso tho plaintifl soaks to rol asito the 
aalo hy tho widow altogothor, and ho isnot at liberty to ub niche 
aho alo upon paymont of tho amount which tle dofondaut hax 
proved that iL was nocossary for tho widow to raise; nor is jie ene 
titlod to havo tho sale got asido in tho proportion which the sum 
for the zuising of which nocossily is provod bonita to the amount tux 
which the,ggtato was sold, 

This edso is govorned by tha principles laid down in Speohkd 
Appeal No, 1664 of 1807.4—S. W. RB, Vol. IX, p. 284, 

horo a sao was necessary, ib cannot be sab aside on repuy= 

ment of the purchase monoy.—Agra Doo, Vol. 1, p. 201, 


Asrevotsionary hoir cannot, during tho Jifo-timo of a Thindt 

*,, widow) Ale to act asido a aalo mado by har, if 12 yens have olapsed 

Ags bd. thalddage of the stlo, though ho may, during hor lifa-tima, auo 

> *tohavé the-salo declared void and to provont waste, Such limitation 

~dosethot affect tho right of suit of the rovorsionor attor the widow's 

* death A@fton he sugceads as hoir—Subadara Bibeo y, Mohendro-nath 
BosgeaeB, W, BR. Vol. II, p. 271, 


fharight to bring a suit for possession ay holt to a deconxart 
pertin dods not acorne during tho lifo-timo of tho deceasau'a wilow, 
Rgplenca Kant alios Anund-mohun Strour vy. Auroone-moyea 
Foopte and others,—S, W, BR. Vol, IL, p, 24k, 3 








‘ — Aprevorsioner can, during tho lifo-timo of tho alionory com~ 
: ee a suit to declare that tho convoyanco is not bind fapon 
: Hint beyond the life of tho alionor, x r 


b 


* % ‘ , : 
a A deett of conveyanco by a Tindd widow is an nob hostilo to, 
* dina invalidates, o reveisionor’s rights, and as auoh, wawants ils aut 
ie for & declaatory docrea.—-Shewulram Pershand v, Mahomet 
14 umsool Huda and anothor-S W, R. Vol, XO, p. 26, 


& : 
* , ¢ In a suit by a roveisioner upon tho doath of » Hind widow 


. we ad. succeeded as heiress of her husband. to recover Possession 
.. a by aight of inheritance as noxt heir of tho huabatid, 
fi evsioner’s cay i i i 
2 cause of adtion an tho death 
* 5 Ree 
soit an Laliw Rughoo-burs Sukae to bo fount ab page 108 of BW, 2, Vol, 


Neen} 
IX: ante p, 
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of the widow, whan tho right of ontry flat neaued to tha revat- 
sionor: and this is go, oven whon tho widow iu her life-time proferead 
to ndopb a Kon aud put him in possession of the property, if the 
rovorsionor donies the validity of tho adoption—Aree-nith Gangooly 
and others v, Mohesh-ohunder Roy aud othan—5. W. 2. Vol XIL 
(I, B) p. 24. 

‘Lho revorsionor may suo for a declaratory decias and {to ro 
surain wasto, though he will nob be put in possession Me Ran 
Bunseo Koonwur v. Mt Muheshur Koonwurn—S. W. TR. Vol. 7, 
pago 388. Sve Nund-Lishore y, Nuthoo Ram.—Agia. Decia Vel. T, 
p. 228, 


Tn Rai-chwn Paul vy. Mussummat Pea y-monee Dossy—tho 
Assigneo of o roversionar, who had prchased tho vovarsioumy right, 


restrainod ho widow fom making waste Made Marsh, Rep. p. 622. 


Dining the existence of a Llind& widow's inforest in an estate, 
tho assigneo of a vovorsionay heir to her husband has no interaab 
thovein, as such assiznes, which will enable him to bung a suit to 
have w mortgage or dacres affecting tho caluto seb aside, This i8 80, 
ovon though tho assigneo is, the noxt reversionary heir to tho lus 
band aflor tho asdiguor—Ltui-ohuon Paul v. Peary-manee Davide, 
Bong, U. BR. Vol. JIL, wm oj. p. 70. 


As rogardy tho proporly of which a Tfindd wikow never gots 
possossion, aud which is held adversely to her aad lo her huh 
ontato, limitation runs daring her lifo-time, and if dhe oudimay 
period of limitation hey elapsed sings the can of action aceried 
to hor; the roversionor will bo buned, 

The more fret of a widow making alionntions during her life 
which ave nob binding ou the aversion aflar ber death, deat nel 
entitle Lim to a dochu utory decree, Ariada Dibee Choudlauin vs 
Peary fall Choudhry.—-S, We Re Vol EX, ps 160. 


‘Tho fret of aroversiono being an nttasting witness toa eon 
voyanco by a Ifindt widow, ig an acquicseonce on hia put whieh 
preoladea him from impenching the auleon the pont of wieste, 

A. doereo against a [Lind widow for a lou to pay Gaverninent 
Rovenuo is binding on tho roversionere: Cagad cheater Mane, ¥, 
Qourmonee Dosace and others. We Vole VG pe G2. 
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, According to tho Mitaksharé, asistor's 800 cannot inherit, 
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’ 


Dolls incurred by a Wind widow for charity in honor af hor 
doconsod husband, provision of nucogsnrios or subsiatenen, mainten- 
wico of any trado or businoss left by the husband to hin wialaw’a 
management and charity on her own account, arg recoverable trom 
tho heirs aflor hor death, bub thoy are not linble for nay debta iim 
necessarily inourrod by her—Umroot-num Byrayes ve Navuynnedaa 
Fruscokpdge.—Borr, Rop. Vol. IT, p. 201. 


A. suit for a declaratory decrco must bo bronght by tho nenrant 
reversioncr, but thoro is no objection to n suit by amore dintant 
roversionor when tho prior rights of tho noaror roversioner or re 
yorsioners have been waivod. 

A. sult by a reversionor during the widow's life-time to declare 
a conveyanco made by hor to bo void, muab bo brought withhi aix 
years from tho dato of convoyanco, Act XIV of 1859, See, iQ. 
16.—Bom. H, C. Rep, Vol. X, a. 0 j. p, 3861. 

Suit dismissed as promaturo, tho plaintiff not boing the iinma- 
_ diate roversionors and being unablo to show collusion on tho part 
of the more immediato hoirs than thomsolvos.—8, 1D, A. Rop, for 


18B9 p. 89. 


Asalo by a Hindg widow is not invalid if mado without collits 
sion. But tho salo is limited to tho widow's lifosintoraxt, and tho 
reversioner is only ontitlod toa declaration that tho malo will yop 
affect or projudice his interests boyond tho widow's Wlo—Remugadty 
Kwmokar v. Boeshtab-chuon MujoomdurmS, W. R. Vol, VIT 
page 167. ‘ 

’ 
< 
#» , A person Having only a contingent ostato dung tho lifetime 
of a Hindé widow, is pormittod to sud simply on (ho ground of the 

““néoeasity that the contingent rovorsionor mey bo under of protoote 

ing his contingont intorest. It is, thévoforo, ossontial to sou tras 
, he has such an estate as entitles him to como in that way, 4.0, that 

» he holds the character which profostos,—Thakoorain Sahiba and 

another v. Mohum Lawl and othors.—S, W. R. Vol, VIL P C 

. page 25, oe 

The plaintiff as revorsioner was ontitl 


tl to pPossorsion, Ww pro. 
vent eae, ag trustde ‘for tho widows daring thoir is ceRtiong 
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anvyed Dossea and anothor v. Gobind-nath Roy—8. D, A. Dooiu 
for 1859, p. Odd, 

Held that « daughter can claim a declaration of righta in the 
paternal stato during tho Life-timo of her mothar—dJucwun Len 
v, Massé, Loonta—Agra Rop. Vol T, te. pe 240. ‘ 


A rovorsionary heir caunot sob asido a dood of anlo executed 
by widow, during her lifo-timo-——-8. We R. Vol XT, p. lds 

A, rovorsionor may suo, during tho widow's lifo-timo, to obtain 
a doolaration that tho conveyance mado by tho widow is invulid.— 
8. W. Rop. Vol. IT, p. 188. 

Whon a widow is proved to havo mado alionations without 
nocoasily, tho roversionory may be appointed to act as her ustod 
Cal, 1. CG. Deois, fur 1862 p. 682, 


A, rovorsionor may avo to have 0 conveyance by a Ulindit widow 
declared void as ayaingl him, but ho cannot suo simply for ajootiment 
and possession diving tho lifu-time of the widow. —JZumriah Chundar 
Sein hushker Guardian of Okhoy Chunder Sein and anothor, minns 
v. Brohmo-moyes Dossoa and othors-—S. W. 2. Vol. V, p. 18h. 


Tho mothor and geardian of a minor revorsioner, being herself 
a rovorsionor nud of full ago, may suo without obtuining a cortifiente 
undor Act XL, of 1858, 

A. vovorsionor may suo daring tho witow's life-time to obtain 
a doglaration that & convoyanug mato by tho widow ia invalid i 
made without uocossity, Unorafore nob binding beyond tho widow's 
lifu--IWoodoy Chumd Jia and othard ve Dhtwaw-mones Debetmtt, Wo 
BR. Vol. LOT, p. 183. 

Sulo by a Mindé widow in which she hat a more lifo-dnterest 
annulled, no necessity for sale having heen shown, 

Bolero a decry for imnodiato possoxsion enn he given in 
auch cases lo plaintilly, it must be cloaly prover, heb the property 
has dotorivrated, owing to the salo, or id waste hy the parehienaa, 
Chudter-dharee Singh mul others ve Tte-hoontares and othe sy 
DA, Dovis, for 1862. LTuy’s Reporly, Part U, p. 107, 


A poor eamiol ste far a deeluration of hia tight wale ec he: bat 
an oxisting right. Moro contingent vight whieh day ucver dave 
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oxiatoncs is nob sufficient to ground an action under Section 14 af 
Act VIIT of 1859, 


Consoquontly suit by rovorsionary heir for declaration ef hin 
right to succead aftor tho death of tho Lonant Cor life will net lin 
Aussummat Pran-pulles Koonwar v. Lalla Fulleh Bulwaluaroms, 
D, A. Doois. for 1863, Hay’s Rop. Vol. LL, p. G08, 


Carcurra, IL, C. A—The 2nd February, 1867. 


Pregont: 
The Ton'blo J. P, Norman and W. &, Soton Karr, Judyen, 


Cases Nog. 2398 and 2440 of 1866, 
Special Appeals from a decision passed by the Judye of Pulne 


Cyuamun Mouunr and othors ( Defondante) Appellants, 
versus 
RageNdup Savoo (Plaintiff) Respondent, 


A reversioner in tho position of son or Btap-grandson (in tho fomnla Uno do imay sue iis 
y tho life-time of a Hindt widow in posseasion lo provent waate, 


Seton-Karr, J—Tho only point raisod and arguod by Mb, 
Twidale is that tho plaintiff had no right to suo daring the lifuetinia 
of his mother and stop-mand-mothor, No procedants ara quobord 
in support of this position, oxcopt ono from 2 Uny's Roporta, paga 
608, Case of Pran Puttoo Koor, 

Other cases havo boon shown us which ralo that o revorsioney 
uch as plaintiff, may suo in tho life-tinio of a widow tu posscasion, 
in order to prevent waste and obtein declaratory ducroo, (Sea 
8. D. A. Rep, for 1859, pago 1628, and 1 Eay's Reports, page 107 
2nd August 1862, Chutiur-dharee Singh vovsus {Turvo-coomerea), 

But in the very caso roliod on by tho appellanta from 2 May's 
Reports, page 608, wo find a passage which tolls slrongly agninat 
the appellants, and whioh gives good reasons why a plaintiff’, such aq 
the one before us, can instituto a suit as roversionor, 





* Lhe important part of ink ‘ 
in tho following enon Pave of tho decision of which tho above wan abstract Tag omburlioet 
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In that case, page O11, the Court (Toacock, 0, a ad L. 3 
Jackson, J.) say: Cho plaintiff would, indeod, havo a right to 
aio and restrain the widow from waste; bub hig right lo do thia 
artes loss from tho necessity of protecting his own jntoresta than 
from Uho function vested by the Iind( Taw in tho next malorheir 
of a porson whoxo ostate desconds to a femal, namely, that of pro 
tecling Uho stato, And it is obvious that, if heirs in oxpoolanay 
wore dubarred from suing to protect waste until Le succession had 
aoluwtly aceruod, tho waste would, in most casos, bo past romedy, 
aud tho ostato irvolxiovably impaired.” 

Wo think that this rulo so laid down is sound and quilo appli- 
cablo to tho caso before us; aud though, in that ease, tio plaintiff, 
undor tho peculiar circumstances of his suit, was hold not to have 
a vight of action, thoso oxprossions do lay down a sound rule and 
may sorvo as a guide and authority in tho presont appeal before ua 

Wally conourring in Uaat principle, wo confirm tho decision of 
tha Judge, and dismiss both appeals with costs, In caso No, 2440, 
it is immalorial whothor tho plaintill was tho grandson or only tho 
alop-grandson of Mussamut Patasoo, Lis mothor was alive, aud 
ho had cloarly a right to sue to" protect hia own interesta—8, We Ra 
Vol. VIY, p. 119. 


Carcurra, 8D. Aho 30th of une 1859, 


TLL. Raikor and J. T Patlon, [sera Judges, and 
Qh. Loch, Maqui, Ofloiating Judya, 


Naknase-nann and Brvokoomar-LAne, (Defendants) Appollanta, 
VEVSLD 
Soonus-nons Sarusy, (Plaintifl,) and othora, Reapondonts, 


Suit laid at Raupece 6008-9, 


Bult diamissod nx promatura, the plantity nob being Uhe dmmadiate reveraloners and 
hoing unable to slow collusion on the part of more inmiodiate hoi thin thorumelved, 


From tho pleadings, iL appsara that Bundlioo Sing had four 
song-—Nool-kanth adiae Kantoo-lall, Sujeobunedall, dugjeebunlall 
aud Ramjoobunslall, Kantovlall died on the 6th of Assan 1249 18. 
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(28th Juno 1842 ), leaving n widow, Akhlasoo Koowur, a daughter, 
Parbuttoo Dai, and two grandsons, Mur-bung aud Soornjeltuy, aan al 
Parbutteo, tho formor of whom hag since deceasod, Sujavbun-tall 
loft two sons, Naik-ram and Tutlliteram, tho latter of whom Tina died, 
Joaving a son, Brijokoomay-lal!, Tugjeobun had v aon, Doboe-prvant, 
who dicd, lodving a widow, Jaukeo Koowur, And Ramjoobun’s 
sov, Pryag-navain, has also docensed, loaving a widow, Bhag-nonad 
Koownr. 

Tho contention botweon tho parties is, whether tho family in 
joint undivided Tlindg family, and tho ancestral property hold in 
common, or whother {hore has beon a separation of the membora of 
the family and a partition and soparalo possossion of the ancoatral 
proponty, 
<“ (ho plaintiff denies that Naikvam or Brijokoomar-lall, or any 
other party, savo himself, through his mothor Parkuttoo Dal and 
Akhilasee Koowur, is tho heir of Kantoolall; and ho now snes to 
sot aside certain documents oxeculed and publishod by the dofon« 
dants in collusion with Akhlasee Koowur and Parbutteo Dal, in 
which they style themsolves tho heirs of Kantoolall, 


In tho lowor court two issues wore inised : frst, whothor, during 
tho life-time of tho fathor and mother of tho minor, for Soornj-buna 
was a minor when this suit was originally institntod, the minor 
could be represented by his unolo, who brought tho suit in hia 
name: second, whethor thero had beon a soparalion of tho funily 
and parfition of the ancestral proporty, ‘tho flawt jasna wax not 
tried, as tho plaintiff becamo of ago boforo tho anit cams on for 
trial; and on the second issue tho Principal Suddor Ameon gave 
jtidgment for the plaintiff, : 


The defendauts (Naikvam ond Bujokoomar-tall) have apponlod 
against.this decision, and raised the following issues: Jiret, aii 
during the life-time of Akhlaseo Koowur:and Parbuttoo Dal nalthes 
of whom is in possession, the plaintiff—n distant rovorsionor ia 
“who has no right to possession of tho proporty till aftor tho donth of 
the abovenamed,—can bring this suit to dot asido Doeda in which 
‘he is mot immediately interested, somo of which, 


fpellants, have been executed by Akhl 
whether y Akhlasoe Koown 


aa alloged by up« 


mex ry and secondly 
‘the family is not still undividod and tho properly hold in 


| 
\ 
| 
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joint possossion, aud, consoquontly, tho widow of Kantoo-lall iy on 
titlod only Lo maintonango, 

Vor tho appollants it was arguod that tho propor parly lo bring 
thig suit was Akhleseo Roownr, bub net boing in posscxsion, she would 
bo obliged lo suo both for possession and for tho cuncelmont of the 
Douds, but admitting for argumont’s sake, thal she wore in possose 
sion, Uho plaintiff could not ovon thon carry on tho suit, uvlosa he 
couhl ahow that there had beon collusion, not only between Alchla- 
soo and the appullants, but also betivoou lis mother Parbuttoo and 
thom, 

“Wo think thoro is no valid objection to our hoaring and dotor- 
mining tho logal point now raised, bofore going into the merits of 
‘tho cnso, Wo consider Akhlasoo Koowur to bo tho propor party Lo 
ning this sail, aud after her, Parbuttos Dai, and hab plaintift cau 
only come into court bo aut aside tho acts of the defendants on pool 
of collusion between tho defendants on the ono part and Akhlaxoo 
and Parbutlos on tho othor, If Akhlasco be in possession, it was 
for hor to suo to sot aside the Douds propounded by tho defendants, 
whieh avo iujurious to the interosts of hosel and of Kantoa-lall’s 
family; and if sho failed to do #0, Parbuttoo, the motor of the 
plaintiff, to whom the preporty would devolve on the death of Akh- 
Insoo, is the propor porson Lo bring tho action, In the decision of 
this Court of the 20th July 1853, pago Gl, Ramdlin Buksheo and 
othors, appollants, i was held chat, ina so by w childloss Tindy 
widow, Uw parties whose interests are dircotly mflvelod in the disp 
tod properly, mid not thoso whosa intorest iy merely inchoate mud 
fatube, avo vulitlod to sno regarding the infaotion of Uindt Inw; 
aud in anothor case, decided so latoly as the 12th May 1859, Coguu- 
chundor Soin and othors, appollanta, ho aumo rule was faid down 
thal, during tho Hfo-thne of the immediate reversiouas, Une mow 
digkant wore not ontitiad to bring «a suit to sub aside the acta of ou 
widow in the managomont of her deavased laband’a aatalo. Ono 
docision by w single Judge of this Court, dated Uho Sid August 1850, 
Bhyrub chundor Chowdhros, appellant, page 860, hay been brought 
to our notice to show that reversionora in the position of tha prerent 
plaintill wore ontitled Lo sue, and, wiless tho action was lionght wir 
thin twelve years of the acl done hy the widow, Tiailation would 
run fiom the date of such ach ‘Sho rule lnid down dn Uhis canu laa, 
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however, boon suspended by aubsoquont decisions of this Conve; ant 
tho rulo now is, that tho ordinary Jaw of limitation doow nat apply 
to bar suits to aot asido acts of waalo by a clibtless widow, for (hin 
reason, that such acts can confer no valid title on the holler, fn 
tho caso of Jugudamba Doboa, of tho 80th April 1848, the position 
of tho parties was nob similar to that in the prosent enao, alg in he 
caso of Bolakco Becbeo, it was the noxt heirs who brought the suit, 
and tho caso of Pran-publoo Koowur, also ciled hy the Comnmel tor 
the respondents, is nob similar nor applicable do the prosant ents, 

Wo think, in tho absonoo of collusion on tho part of Alcilaes 
Koowur, who repudiates the Deeds bearing hor name, mul who 
being, as alloged by herself and tho plaintiff, in possesion, ie Uy 
party to bring tho action to sob aside thoso Deeds aud the title aut 
up by the defendants, the collusion of Parbuttoo Vai will not give 
the plaintiff a prosont right of action, Considering, therefore, the 
present suit on tho part of tho plaintif! to bo premature, wo disminn 
it with costs —Suddor Dowanny Docisions for 1859, p. BYL, 


In suit for the recovery of a sharo of joint proporty, the plain. 
tiff's maternal aunts, childless Tindk widows, who ware autithed ty 
a prior life-interost to which tho plaintiff's roversion was antjvat, 
filed a petition disclaiming their intorost, and asvunting ty (he anit 
Held that tho Judgo might malo a deorea founded upon thy dine 
claimer of the widows, 


The statute of limitation is no bar to a anil for the reenvory of 
a share of joint family proporly; whoro tho plaintiff mud dufand. 
ants, Hindtis, have been living iogothor in conumensalily, wp to 
within twelve years of bringing tho suit; for, in such 8 caxG Chore 
can be no adverse possession so long as tho. family was undivided. 
Rajani-kanta Mitter and others v, Pran-chand Bose and OM a8 pe 
Marshall's. H. ©. Rep. p, 241, : 
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nar. 0. } WIDOW'S SUCCESSION, do. sit 
Cancun, TL OC. A—The 1h of December 1800. 


Progont: 


Tho Wou'blo Dwarknath Mittor and Sir Charles Hobhonse, 
Bart, Judges, 


ves. Cruxnper Crveceruvery, (Dofundunt) Appollant, 
VOTEUN 
Muppun Monun Joocam and others (Plaintiffs) Rexpondonta, 


Minjoinder of parties fs nol an objoction whieh oan bo allowed to bo taken i spogial 
appeal. 

Whoro a whdaw's estate ia gold for avienvt of vont, ib i4 nob merely tho widow's Hilo 
inlonoal Ghat ts tiansforred, and Uw ieversionay heir caunot follow tho extate acter 
on donth, 


Miller, J—On tho firab point takon by the pleader for the 
spooial appellant, wo aro of opinion thal migjoinder of partion is nob 
an objection whieh can in this oxse be wlowed to bo taken at this 
Jato slayo of Lhe proceudiugs, 

Aa to the second point, wo think the contention af the spacial 
appollant ie right, ‘Who zoinindar obtainod a deere for wears of 
rout against tho maternal aunt of tho plaintifl, special respondent, 
who waa thon in possession of (he agtale ag tho legal leir and vas 
progontative of hor husband Mohaxechundor, aud in oxnention af 
that docrea the -propertios whieh form tho snbjeetoumbiler of thia 
xpeaial appeal, namely, a 7 annas xhare of plot No. 17 andl plot 
No, 26, and a8 anus and U8 yundas shave of plot No, 28, were ph 
up to sale mutex tho provisions of Aeb X of J859, and paneled 
hy tho vondor of tho special appollant. ‘The Lower Appellate: Court 
Rooms to be of opinion thik the elke of thin aula wie merely te 
transfor to Uo speeial appellants vendor the lifeinterest whiel the 
widow porsoxsed in the lone. Wo think that, dhis opinion in 
erroneous, ‘Nha rent die te the xomancha eumet tuler any ei 
qunstances be trentod as a personal delit af the widow ¢ nel if Uae 

- zemindar hough ik proper to pulp the propertios new me utpate 
for slo for the realization of Uneb vent, after dussane obitaneedl a 
Geerve for it in die vorse of hu, the deversiomny hiv van have 
no right bo come in after (he death of Che widow aid tafe lak 
thogy propartios from tho Tautly of the gattelaeer HE die welow 
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had contracted o doht to moot the zeminda's demand for rent and 
thon alionatod a part of hor huabanl's witate for the antisfaction of 
that debt, tho alionation would have heon good and valid in law ; 
and wo do not soo ronson why loss offect ix to be given to a doriay 
passod by a court of compolont juriadiction, in exceulion of whieh 
doorea corlain proportios belonging to tho oatnte of tin widiw's 
husband wore brought to salo and purchased by the xpocial appel- 
Jant’s vondor, 

Tlolding this viow of tho enso, wo aro of opinion that the deoj- 
sion of tho Gower Appollate Court, so far agit relates lo tho pra. 
pertios mentioned above, must bo rovorsed, aud that of the fiat 
Court xestorod, with costs of this appoal and tho costs of tho Lawor 
Appellate Court.—8. W. R. Vol, XT, «x, p. 50d 


Privy Councit—he 15th of July 1874, 


Present : 


Sir Jamos W. Colvilo, Sir Montagne 2. Smith, Sir Robert P. Collior, 
and Sir Lawroneo Pool, 


On Appeal from the Tigh Court of Judicature at Kor! William 
in Bongal.* 


+ Mourvin Monamen Snumgoor Tloona and athora, 
UCT EUR 
SURWUK-RAM, alias Roy Doonrda PEnsitan, 


A Tindé widow (a Rano ) having sonvoyad toa bond fda purchower for full value act 


ancestral ostate beyond hor own life a rovoiafonoy Drought 0 nuts for a leglaratto 

tligt she had only tho powor to grant a lifo-oatato, anit Chiat, after hey daatl, I a 
entitled to an ostato in romaindor, "Pho Court bolow in India Wor of si p sual 
he should only be entitled to 1ecovor tho propaity aftor to Ranon’y det He i 
ment of the full pmohasommonoy, ‘ho Tigh Court vartot the doorea ao far a a 


eolare that ho should bo ontitled to ity 
} pon tho payzent of a mortgage 
property which was exlsting at the tle of tho eohvoyanog, ee 


1 


“'* From tho judgment of Couch C.J. ond Mi aie 
in Regilar A, ’ 1G. J. and Mittor, J. (Baloy, I, have dl 
Ee eo i peal No. §8 of 1870, decided on tho 191 Seplanbor iio eye 
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Hold, that n Wind whdow might xall auch an ostale absolutely if ft sould bo shown 
Uhat tho conveyancs was nooassary in order to pay tho dobla af tho Luntator saul was 
for thy Lonoflt of Uta ontato gonorally, ‘koro was no proof of such bolng the wtate 


of things in thia caso, 

Hold, Unt the judgmont of the Tigh Court was right, and Uhat the morlgago having 
ben pall by tho purokeway, ib was equilablo that whon tho planuily eluded the 
ealale oodit Hhould bo glvon to the puchagor for such payutont whitch othorwiie Uo 
plaintifl himself would lave to muol. 


« Tn this cago a ILindt widow lady, of tho namo of Ranco Dhun- 
kowur, in tho yoar 1854, sold an osiato to tho dofondant hy a con. 
voyanas, in which she purported to give him an absoluto title, what 
wo should call in this country an ostato in foo simple, Lor grand. 
Boh, on coming of ago a gront many years after, brings a auil for tho 
purposo of having it doclaved in his favor that this lady had only 
tho power to grant a life osiate, and that, aftor hor death, ho was 
entitled Lo an ostato in vomaindor, 

‘The question doponds upon the construction of a petition pro. 
sontod by Roy lur-narain to tho Colloctor in tho yoar 1830, which 
has heon treated by both sides in this litigation aud by both courta, 
og in tho natuvo of a toslamontmay instrument. ‘Cho atato of tho 
fomily of Roy Ulwnarian at tho timo of his prosonting this pobition 
was this, ‘hore wero living only tho boferc-montioned Rance 
Dhun Kowur, tho widow of higsou Roy Kalika Porshiad, and hor two 
doughlors by that sou, Bibeo Shituboo and Bibeo Dulaves, who at 
that time (1880) appear to have boon unmarried. ‘Mint boing tha 
alate of tho funily Wur-narain makes this, which mast be now con. 
aidored as a teslamontary instrument, Lo fiat rocitos that the 
proporly of which ho is about lo dispose way ancestiul property ; ha 
reoltog tho death of his son Roy Kalika Poshad, and tho denth of 
lia own wife, and ho recited that the widow of his son, Ransa Dhue 
Kowur, was alivo; tht sho hay no heits except hor two daughter, 
Musstmimnat Biboo Shitaboo and Libeo Daluioo, hor daughtma by 
his gon, who would bo hor hairs, Tle thon uses oxpromions which, 
if thoy stood alono, would, in their Lovdships' opinion, ahow That he 
intonded to malo an absolute gift to Rance Dini Keown The 
expressions avo Whey i 

“And my wile tne diad before, only Mansunemat Raa Dann 
Wowur, widow of Roy Kalikas Period, my dycewiesl nan lin yanien 
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tioned, who too, vseepting her fvo dangitmd horn ef her wonih, 
Moussummat Bibeo Shitahoo mid Bibee Dulas, las no ather heirs, fa 
my heir.” And Chen he firther gaos on te any, Coxeoph Mussvamning 
Ranoo Dhan KRower afieniid, none other is, uor shall be, ay heir 
and wnelik? Ue proceeds, however, again do vefor te the dauygliters 
of Ranea Dhan Kowir, whom he had beforeamentioned, i eum 
nencoly be asainned without samo purporo, for he goed on to Buy ts 
7 Martha mere, to tho said Mussimunal Rane, toa, these very bwo 
daughters named above, together with their ehildien, who after 
their martinge, may bo given in blessing to them by Cod Almighty, 
aro and shall ho hoix and malik.” ‘Thote ja, indeed, another tang. 
Jation of this document which has been roforred to in another eso, 
but inasmuch as this transladion appears to have boon agreed lo 
by tha parties, their Tordships Uhiuk they must adopt it, 

Tt has heen contended that these letter expressions qualify the 
gonevalily of tho former exprossions, and that the will, talon ag a 
whole, mnat bo consitued as intimating tho intontion of the tostatoy 
that Massummat Ranoo Dhan Kowur should uot tako an absolute 
estate, but that she shoal be succeeded in hor estate by hor two 
daughtos, In other words, that sho should tako an catato very 
much like tho outinary ostato of a Lindt widow. fn constreing the 
will of a Nindé& if is not inipropor to tako into considoration whit 
aro known to bo tho ordinay notions aud wishes of Tindtia with 
xospoct to the dovalution of property, {6 may bo assumed theta 

* Blodt gonorally dosives that au astute, aspecially an ancoxtral astate, 
Shall bo retained in his family ; and id may bo assumod that a Lfindd 
knows thal, as a gonoral rile, ab all ovents, women do not taka al« 
soluto ostatos of inhoritanco which they aro enabled to alionato, 
Taving roforenco to thaso considerations, together with tho whole of 
tho will, all tho oxpressions of which must bo taken togother with- 
out any ono being insisted upon to tho oxclusion of othors, thoix 
Lordships aro of opinion that the two Courts in india, who both aubs- 
tantially qgroo upon this point, avo right in construing tho intontion 
of the testater to have bean that the widow of his son should not 
inko an ubsoluto ostato which sho should havo powor to dispose of 
absolutely, but sho Look an ostate subject lo hor daughtors sucacod- 
jag hor in that ostato, whether succocding hor as hoirs of horsolf or 
snecooding hor ns heirs of tho original testator is dnmatoria, It 
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would appear that the testator used the word “heir” as dguifying 
tho porson who is to take immeriately in suogession to another 
that ho applies it to the Ranee as the porson who is to take in 
immediate succession to him, and to tho two daughters as the persons 
who avo immediatoly to succeed to the Ranec; and their Lordships 
think that, viowing the will as a wholo, when ho uses tho expression 
“oxcopl Mussummat Ranee Dhun Kowur aforesaid, none other is, nor 
shall be, my heir and malik,” it may be fairly construed as meaning 
that she shall take a life-interest immediately succeeding him with- 
out that interest being shared by her daughters or by any other 
person. 

On the whole, therefore, although undoubtedly there is some 
dificulty in construing this tostamentary document, their Lordships 
are of opinion that the Indian Courts have been right in construing 
it as not giving an estate of inheirlance to tho Rance which sho 
was able absolutely to alionato. If that bo so, her daughters under 
this, will take after hor, aud the question has beon raised whether 
thoy tako as joint tenants or tenants incommon, The High Court 
appears to suppose that they would take as joint tenants, but 
inasmuch as ono of these daughtcis died before the testator, this 
qnestion bocomes immaterial, because in cither caso the plaintiff 

* would bo the heir ‘and would pe entitled to institute this action. 

It follows that the Rance could not convey to the defondant, 
who must bo taken to hayo been a bund fide purchaser, having paid 
the full valuo (although he does not appear to havo made any 
inquiries as to whether or not tho Rance did possess a power, un- 
usual in Ilindt ladies, of making a conveyanco of an estate in feo 
simple), an estate beyond her own life, and that tho plaintiff is 
cntitled to a decree to the effect that after her death the property 
belongs to him, 

But then comos the question as to what torms this decree in 
his fayor shall be subject to, ‘I'he Courts below in India woro of 
opinion that he should only be entitled to recover tho property aftor 
the Raneo’s death on payment of tho full purchasc-monoy, ‘Tho 
High Court varied the decree so far as to declare that ho should bo 
entitled to it upon the payment of a mortgage upon the proporty for 
Bs, 14,000 which appears to havo }oon an oxisting mortgage al tho 
timo of tho convoyanco in 1854, A further quostion, however, lias 
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boon raigod on tho parts of the Appellants, Tho appellants ory, Cheek 
assuming this mortgayo to havo existed, and that thera were Kone 
dobis duo al the timo of tho conveyaueo on tho part of the testator, 
that then tho widow would bo enabled to convey fn abuolute entate, 
‘Thoix Lordships eomot subseribe to the propositions ad ao alae, 
hoy approhond tho law to bo thie: Chat Raves Tham Kawa, 
who may bo considered as very much in tho position of a Tint 
widow, might have sold tho eatato abgolutoly if it conld Juve eon 
shown (and tho burdon of showing this ia upon the pureluwer) tue 
to convoy auch an absolute catato waa neccasnry in order to pay the 
debts of tho testator, and was for tho bonofit of tho catale gonornlly, 
In thoir Lordships’ opinion thoro is no such proof whatever in this 
caso, It appoars that tho tostator poaseasod au incomo of aome- 
where about a lac of rupoes, minus tho Covornmont rovonne of 
Rs. 20,000, loaving him an incomo in round numbora of ahout 
8,0002, por annum. Bo is shown at tho timo of hia donth to have 
owed a cortain dobt of Re, 9,000 which was sitheoquontly inovonsod 
to 22,000, and was paid off in anothor way; thorofore wo hava no- 
thing to do with that, THe ia also shown to have owad a dobt of 
Rs. 10,000 at the timo of his doath that is 1,0002' Aman with an 
income of 80002. a year is shown on his death to have owed a uum 
of 10001, and it is protonded that 16 yoors aflorwarda a necessity 
arises for solling a cousidorablo portion of hia real ealate, ta pry 
this debt of 1,0002., plus somo 4001 which had boon anbrayoutly 
contracted by the Raneo. Tho mero stalomont of thoxo fauls np 
pears altogether to disposo of tho contontion Uint thin ealate could 
have béon sold for the necossmry purposo of paying tho textatar's 
debts, and whon we add that both Courts havo fonnd that the fack 
was not so, their Lordships think it unnocossary furthor to droll 
upon this point, 

The only question that romains, thon, is whethar tha plaiuuil ia 
entitled to the deereo of the High Court as it stands, or whothor ha 
is entitled to it without tho burdon of paying off tho Ray 14,000, 
On the whole their Lordships aro of opinion that tho judgmont of 
the High Court was right; that this morigago of Rs. 14,000 sub. 
Go tlie tho timo of tho salo, and haying boon paid 
oo aue Pa Saige thal, whon tho plaintiff voolntine 

z © given to the purcliasor, for tho paymont 
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of tho morlgago, which othorwiso tho plaintiff himsolf would have 
to moot, ; 

For those reasons thoir Lordships avo of opinfon that tho judg. 
mont of tho Tigh Court was right, and thoy will humbly advise her 
Majesty that tho both appeals should bo dismissed, and that thoro 
should bono costs, Bul in order to rondor tho intontion of tho Court 
moro cloar, thoir Lordships will recommond that tho following worda 
bo addod to tho declaration :— And 10 bo put in possoasion of tho 
anid proporty aftor the decoaso of Mussummat Ranco Dhun Kowur 
on paymonl to tho said dofondant of the sum of Rs, 14,000. 

Tho appollant will havo his costs of tho application for leave 
to ontor his cross-appoal paid out of tho deposit; tho remainder 
will bo ropaid 40 tho appollant’s agenl.—S. W. 1H, Vol. XXII, p. 409. 


Catcurra, Il Ch AwZho 18th of June 1878. 


Present : 
‘Tho Ifon'blo J.B. Phoar and W, Ainslio, Judges. 


Caso No, 1218 of 1872. 
Speolal Appeal from a decision passed by the Judge of Bhaugulpore, 


Morm-ram Kowur (Defondant) Appollant, 
versus 
Gora, SAnoo and anothor ( Plaintiifs ) Rospondonts, 


A. widow in nol trustee for tho hols, but hak tho whole of tho inherftanca in ov with 
8 Mmitod powor of alionntion ; hor power of alionating for spiritual pmayposon boing 
Javgor than that to which nocessily glyon vise. 


An alfonation by a widow ix nol voll by reason of fnadequato coneldoation; bt tn 
yoklabto by tho holr upon lls offing to pay tho real consideration, mul on contain 
athar conditions boing satiafod, 


Phear, J—Aftor giving considoration to this caso, wo avo of 
opinion that the Ra. 900, tho debtinowrrad for tho Gya pilyiimaya, 
and tho Rs, 800, the debt incurred for tho shkrdd, hy tho widow, wae 
oxpenses to liquidalo which ib was within Uhe power of the widow te 
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alicnala hor husband’s proporty. “Chay are af Che die at! expen. 
dituro for tho purpose of prociuing apititual benefit for the Ineduoul ; 
and it has boon Inid down by the Privy Coundil, and the darting 
has beon conalantly followodl by thin Court, Ghat the withiw a power 
of alienation for spiritual purposes ia huygor uur the puwer of alle 

nation to which necessity gives rise. [tla heen hag cot that thet 
sho is not, in qny proper senKe, Lustoa for tha hetas she hie the 
wholo of tho inboritanco in hor with a Hinde power af abied in, 
—a power of alienation which can only bo exorcined porlayps, wet 
may aay, in two classes of contingoncica,—-ono clawd compriniing vay 
of necossity, and tho olhor olngs, onsoa of raising money for apiiteal 
purposes, : 

Tn this view, it appoars to ua that tho alionation was a good 

alicnation, although it may bo that tho Ra, 17,00, which in (he 
total of tho two items to which wo havo yoforred, may have bavi in 
inadequato consideration for tho salo: we suppose, indead wa nist, 
take il to have beon an inadequato consideration, becauga the actual 
purchase-money was Rs, 4,000, Under those cirewnstances, the 
alienation is not void, but, as was oxpresved hy tho late Chief Jnatios 
in acase roported in IX, Weekly Roporlor, page LOM, ix voidatde 
by the heir upon his offoring to pay the roul considuration (in hin 
caso it would be Rs. 17,00) togothor with roasonable interest there. 
on; and upon tho further condition, of course, tint the dofendate 
Should account for tho ronts and profite during tho intorval avar 
Which hethad been in possession, both tho inlorest aud the aceount 
of ronts and profits to run from tho dato of tho widow's denth, 

Wo think, thorefore, that the deoroos of both Coma below, 
which have beon passod in favour of tho plaintiff without any qualt- 
* fication whatover, are wrong decrees, and must bo rovoraed, 

* The plaintiff has not in this suit oxproasod his roadineas to re- 
Pay the defendant any portion of tho purchaso-mongy, but how 
" sought to recover the property unconditionally. 

‘Under the circumstances, wo think that the right order will be 
to dismiss the plaintif’s present suit leaving him to auy fture re> 
medy if he has any right to it, 


The defendant, appellant, must havo his costa in 
§ all the G 
8. W. R. Vol, XX, op. 187, awn 
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Held that nono but the immadiato rovorsionar ia cutitlod to sue 
{o interfere with the acts of a Tlindé widew. 


Held alsa (hat a petition presented by tho immediate rover- 
sioner, whon the suit was pending in specinl appeal, waving his 
lights in favor of tho plaintiffs, in order to eure the defects of pare 
tios, could not be admithod ab that alage.—Guyun Chander Sein 
and others y. doy-doorge wins Goluek-bresue and others 8. D. As 
Deeis. for 1859, p. 620. 


A vevorsioner en during the Jife-time of the aionor, commenca 
asnil lo declare that x conveyance is not binding upon him beyond 
tho life of the alionor, 


A deod of conveyance by a Thindt widow is an act hostile to, 
and invades, a ravatsioner’s righty, and ay aveli warrants his acing 
for a dechuntory decreae-Shewae dtan-persad versus Mohomed 
Shomeool Jude wnt anothor—-S. WR, Vol XT, p. 26. 


A. desreo ina sui bronght for a zomindary hy a Lindt widew, 
binds thoxo glaiming the zemindary in auecession to hor Unless 
the deeree can bo aneeossfully impeached on somo xnecial ground, 
it will bo an offeetunl bar to any now suit by auy person claiming in 
succession to hor, dor, asstining hor to bho entitled to the zominda. 
ry at all, Gho wholo ostate would, for tha time, bo vosted in her, 
absolutely for some purposed, Lhongh, in some respects, for a quill 
fied indovest, and, unlil her death, it could not ho aseor tained who 
would be ontitled bo sueceod Mallen Nauchian v. The Rajah of 
Shinaquaya—Suborial’s Privy Connell dudgments, page 620, 
Moor, Ind. App. Vol. TX, p. 689. 


Ite tollowing aw Wall Pench ease cited Uae a raversione eon 
maintain a suit daring tho lityetime of wehildiess Ilindtt widew to 
sob naklo a deed of conveyance as inopeuuive on the death of the 
widow hy whom it was gruuted.= fale Chadtin Nearaia ve Mite 
aumaud Woone Noonueee aid othorae 8. We OR, Valo VEL 
pre 273, . 

Ao yeversione: ins ue right of anit: during: Che lifetime ata 
witlow to sel aside a deed of alienation suid fo fuewe heen executed 
hy his ancestor and supported by the widew, dis atiaandl lene 
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Theol that a daughter was competent tee eane clean die: this Sidhe Gagne 
the enetimbnaaecers the damehter bein: the Wiiediate 


Musume Meheshie Kaacar Wo, 


of hor mother, 

rovorsionor Lo the property, amd hor rever bunny vinht betey ante. 
: . * yt * 

ously Unronboncd.«Alissearanit tolat Krotoene Shih Sedoor ated 


othors.—Agra. Rep Vol bp. oy 


Whore it appeared that. there were aller porore tedet than 
plaintiff, and there had heen ne diselaimer of thed visht an thot 
part,—eld thal plaintift, whe, according fo the ondiiy Tali los 
of inhorilance, was not the next heir, contd natomaintiin thats athitye o 
Goshueen Teckumjce and others v. Ba rsodent Lalijed uid viens > 
Agra Rep. Vol. LV, p. 288." 


Although a snit to sot asido an alionation, allegod ta lave Din 
illegally made by a Tlindt widow, of property holonging ty te 
estato of her doceasod husband, should astaily bo bronglit by the 
next, and nob by a remolo, reversionor, yet sneha anit may be 
brought by other than the noxt roversionor whera it ei he vonsd- 
dered as ono brought by a person whe, hy exprosa deelaution of 
thoso who having prior rights, was ontitled do mnintain it hy their 
consent, and of their relinquishmont iu hiv favor of die raphy 
of suit. 


ay Whaw this relinquishment is once shown, bh anit i wpen fa ite 
objection on the scora of its having hoon instituted without tae 
Plaintiff, at the time of tho institution, having shows (ut (ley priar 
rights of othors had been waived or abuudanad i lis fuvaters cl ngter 
Singh v. Murdun Singh.-N. W, Bop. Vol. UL, pal, 


Although an alienation of property by a widow for athor dum 
allowable pnrposes may bo dedlared void, yeb thy revinsionei are 
~not entitled to immediato possession miless the widew bas eotribe 
ted. some net involving forfeiture of proporly,—Jussumumed Hiawure 
v. Khela Raom—N, W, B Vol. ST, p. sd, 


; Though @ reversionor cannot obtain possossion during tho lifo- 
time of a Hindi widow, yet ho may bo outitled te a declaration 


whether the alienations made by tho widow aro or are not yolid atl 
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binding on the ubsoluto heir, Uf the reversioer can prove that 
wilfal default is about ta tke plaice, he will be entitled to suck 
reliof from Uie Court as will prevent Wie apprehended avenrrenes 
of wy opale for iarears. ~ Sted Chandar Sedu v, Muthoorunuth Lue 
dulighime S. WR. Vol. VEL, p. 808, 


Where transfer is macy by a widow in fraud of (he rights of the 
presuinplive reversionor--/Zeld that le is entided Go a decluwalory 


: 
deeree, that the widow's ach is all and void, av it ny alteet the 
ssiury, lo proyont 





intovests of the reversimor, and for provision, if ne 
any waslo of the estate by the appoinbnent of a receiver, bub nob to 
© more extensive remedy, Lis veveisionary interest is not accelerated 
hy the transfor, Where a daughter was colluding with tho widow 
jn anaking Gausfer of divided property. Medd that plaintills, the 
next reversionors aver the daughter, were compebent to maintrin 
the suit to have the Ganastor doehuod uull and void -d/ waleenadh 
and olhows vy. Wallou and otherse Agua Rep. Vol LLL p. a5. 


When the imniedinto revorsioner is in possession of a part of 
the property, aud not in a position to institute procewdings lo web 
aside nlionations, tho uaxt reversioner is entited to sua ly protect 
hia future vights—Bal-gobind Ram vo /lirnarunee ts, We Ry 
Vol. I, p. 265. 


A, revorsionay heir to his unolo’s property may sue, ducing 
the life-time of the widow for a devlaralery deores to the ellaet that 
an alionalion will not bint hin ie tho ovens of dis surviving tho 
widow—ykunto Nath hoy ve Crish Chuader Mookerjves>S, W. 


R. Vol XV, en pe 6. 


A, bronght a suit against Cand D, alleging Chit he was an heies 
expectunt upon the death of By a Hindi widow ja possession of an 
oxtate, and, as sitel sought te have a declaration of title, and to 
Jaye vertain conveynace of this estate, anid to dave been executed 
hy C, in favor of 1D, seb aside as aflecting A's fale daterest, withont 
charging any nek of waste or injiny to the prepety whieh might 
fect hig rights as reversioner, Meld dau A, lawl dielosed no eats 
of action against Gamd D0 Bde ara Saari Hiasd Kova v 
Makiput Singlet. la i. Vol VOL pain, 





yt 
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Deolarations of tile may be granted to reverautier:, aid ate 
nations by w Tinddt widow set aside chiriue ther widow’ ¢ tte aan, 
although possoysion of the estate tHsall wall niet Lee snibiaeenly saan 
Musume Shilo Koeree and tle y dong sta and thy In 
BOW. Vok VU p. 145, 


Tivasnit by aieverioner lo sot a idea ante at Peopoerty mints 
by a Tlindtt widow, hy eomt cannot dice posse asian ta bis egsyear te 
tho rovorsionor, but ean only deelae the sale to to uivaded, aad 
leave tho widew or her vendoos as hor tenants i [Whew idon. fees 
luck Chundler Doss v. Gopal Kishew Nein WR tor taut, 
pago 250. 


A raversioner cmmot suo to disporsoss n wide on pitiedisey 
holding under her, though he is ontitled to sie for nv deelaatias 
thal a sale by the widow is invalid against him ou lta plovinge Chit 


the salo was made without logal nocarsityemfTaretin Nay v. 
Issus Chunder Bose—S. W. 8. Vol. VL, Pp. 288, 


A revo.sionary heir has uo right to set aside a does off tate 
executed by a Yindit widow duing hor Wfo-tiuiemee Abe aitennandiay 


Singh and othois y. Kooldeep Merwin Singh aul another m4, \W R, 
Vol. XI, p. 614, 


A roveisionary heit is subjoat to all rights which esint ayia 
tho proporly in consequonco of nety dong by, vt docreon atitaineat 
against, tho ancestor.—Ram-monohuy Singh and uthows 


Kuoldrep 
Narain Singh and auothor.—8, W. 1, Vol, XJ, py BLA 


Suit by a revorsionor to sot aside an alice 
tho title of the revoisioner has been injmod 
alienation, and if the widow who ought to have Drotht thes ana 
has relinquished hor lifo-interest, and Aignified how juste ts thy 


suit proceeding. —Bheem~1 an Chukerbutty Ve Lfree heap Ruy 
5. W. R. Vol. I, p, 859, 


mation is omizulde yt 
by no distie’ net at 


A. patty, who subject to the 
real and vested interest in vontainel 


power of creating, has aright to auo to obtain a declaration ef’ thes 
invalidity of a will sot up to his 


Projudice, which purports to take 
away altogether his future Night and interest in the propery: 


life-intorost of Inn Juothor fawn 
or antel ad a Wind hes the 


Pac ie ee ee ae ee eee 
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Anundmohun Maullih vorsus Ludru-monee Chowdhraitiam%, Wi 
R. Vol. XVI, eo ps 21, 


Relative to Purchasers, &e. 
Cancunta, IL G. Aa Lhe 2166 of December, 1864. 


Present: 
Tho lfowbto IL V. Bayley and A. G. Masphorson, Puisne Judyes, 


Wooma Citurn Banus (Plaintiff!) Appellant, 
VETER ‘ 
Tanapyuyn Mosoompalt and others (Defendants) Respondents, 


Tho plalnuit’s cava of aallon, as revorsioner, held to aciaite Crom tho death of how 
wtandmother who lal the Life date rent, 

Had deo that (he prada from the gtandmother was hound to peve hia title deers 
al tho caiatonca of legal neawmdly Cor the nile, 


Tu this caso plaintiff sued for possession of eeitain bolmoter 
lands, gardona, tauls, &o, Plaintift'y allegation is that “tho entire 
proporty Joe by the pluintifi’s moatomal grandfither and maternal 
unelo, dovelved on bis grandmother Ram-loomaree.” Plaiwull addy 
that “ho ablainod bia majority in £260, and after tho death of his 
matornal graudmother Ram-koowmes, he attempted lo take pov 
noasion of tho estate as ho ia lawfully ontiled to it, but the defon- 
dats opposed hin: and did not deliver over possession to tim.” The 
gint of tho answor of all Uhe defendants is that they have possession 5 
that plaintil! never had any; thal they held radar various tiles, 
and that plaintiff must show a saporior title in order to justify his 
obtaining a decree, 

Lb is eloar that tho plaintiff's contention war that, even if the 
dofendanis had posseysion na tho Ameon reported, still, as the 
Ameon had also reported hat tho defondands did not produces Choir 
Lillo deods, and had stated Chat in soma enses the defaudeuts 
claimed from the grandmotha, the briden was on them, defondante, 
as puchasaa, Lo prove their own title deeds, mid aloo the legal 
novorsity under whieh they purchased, befue Uhey could have any 
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vight under lind lew in proference to the heiv ab law, ay whieh 
plaintiff clourly all along claimed. ‘Pho casa has, thona way, lowe 
tried on this view, Wo therefory remand ib that this may be done, 
and wo taka Une opportunity to call tho reidention of the lower 
Court to the views expressed hy lor Majosty's Privy Council in 
Volume VE of Moore’s Indian Appoals, page 42h “Their Lord 
ships think thet the louder is bound ta ouquize into tho mecessition 
for Uo loan, and to satisfy himsalf aa well as he ean, with refi 
enco to tho partios with whom he is denting, Hut tho qumneyer is 
acting in the particular instance for tho heuelit of the axtate, 
but thoy think that if he doos so ongnive and act honestly, the 
real oxiatouce of an allegod aufliciout and reasonably evodited noces~ 
sity is not a condition precedent to tho validity of his charge, aud 
they do’ not think that under such cixermstancos ho is bowl lo seo 
to tho application of tho monoy* ‘hair Lordships do nat Uhink 
that a bond fide croditor should suffor whon ho los actod honestly 
and with duo caution, but is himsolf deceived”—8, W. R. Vol. J, 
& & pp. 347—340, 


Tt is argued in special appeal that tho mova declaration of 
nocessity was sufficiont to justify the purchasor proconding to buy. 

_ But this is not so. Tt is not nocessary for tho purchaser lo xva ape 
4p. Plication of the purchase-money, but ho must make auch auquitios 
ag an ordinary prudent man would in the transactions of life bo 
satisfy himself of the reality of a fact, such as tho oxistonco of a 
Tegal nocessity in this caso.—Gunga-yobind’ Bose aud othoars « Sreds 
mutty Divwnnee and Rumee—sS. W. R. Vol. T, a py, G0, 





# Th ign mistake to supposo that tho dictw in tho caso of Himooman Parent 
Panday G oy in tho caso above citod) apply only to alionations elheted hy anaitann wl 
minors. They Jay down the goneral pinoiples Ly whieh tho courts ary to Tv quia, dn 
dealing with suits in which it is sought to aut aside alionations sind hy porsors hn 

* ing a limited or qualified powor over the estates they have alieunted, 


‘Theso aro that— the power of alionation can only bo exeroidad rightly in ean 0 
need, or for the benefit of tho estate, but, wrhiora. ho shaygn is ia a rnb Bees 
ownor would make in ordor to benefit tho estate, tho dond ylde lendor ta not alfooted ly 
the precedent mismanagement of tho estate, ‘Tho actual preasara on the eatate, the 
danger to bo avertotl, or the benefit to bo conferred upou ib in tho partionlir inatunwo 
is the thing to be regarded, If the londoy inquires into the novossiby for the jaan ane 
acts honestly, satisfying himyelf that tho manngev ix acting in the pm tiontar fistanes 
for the benefit of the estate, the real oxiatenos of a anioiont nocomity ia net a goudle 
best Preeudeat to the validity of his charge on tho cstate, nor ia ho hound to sie bo the 
Pine es eee olegs lente by the lato Suddor Dewany Adawlué of Calrutta 
Wide eek Dae fare . aratrn and others v. Damoolun Mohupatter aud others, 
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A‘party claiming immovable property hy virtuo of an alienn- 
tion hy a Ffindth widow during hor son's minority is hotnd, whathor 
ho be a plaintiff ora defendant, to prove that he made renxonahte 
inquiry, and he ‘in good faith believed that sueh ciremustancck 
oxislod as would justify tho widow in alienating hor 8007s extn bem 
Kushi-nuth Seelu-ram Ove v. Dukthi eb db-—Bom UO. Rep. a. ce fe 
Vol. VI, p. 241. 


Where a purchaser of immovable property deals wilh a person 
having a qualified powor of dealing with that property, it lies upon 
the purchaser lo give somo reasonable account ef the ued which 
aelually cxisted, or was allegod to oxist, for the salo-—Mad. TL 
Rop, Vol. I, p. 407. 


In purchasing from a Tindit widow the ptrehaser ix not boul 
to look to tho appropriation of tho money, nov is he affoelud by the 
fact that tho alienation was made for a larger suit than the neeessily 
of tho ease requirod.—Mamikh Prosud Roy v, Svimati Jagadune 
ba Dasi-B, Ta. R. Vol. Ve p. 508, 


3 


Whero a considerable timo has olapsed of onjoymont and ap. 
parent acquiosconce, a purchaser, or one claiming throngh bin, 
may be absolvad from showing any moro than the fact of the sale 
boing mado to him undor somo ostonsible plea of necessity. Ai 
dhob Chunder Hajrw ve Gobind Chunder Banerjee nul others. ++ 
8. W. 2. Vol. 1X, p. 850, 


Tho purchaser from a Tindt widow who is still living in ontitlod 
Lo possession of the property sold, whethar there was necessity for 
the sale or not—Bogoow Jha, ve Lull Doss We, Vol Viy 
page 36. | 





Purchase from a ITindd widow is invalid, but tha ynurehaser 
may romain in possession during tho widow’s lift-tine, on proaf of 
his purchase being preferable ta an allegad gift mde by the widay 
to tho defendant —Chundler-nath Summed, ve Romeeniath Simnte—, 
W. R, Vol. J, p. 69, 


Whore tho logal necessity for a sale hy a Mindi widow pi 
questioned, ils oxistonco must be shown by the party standings on 
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the conveynncom Dissa-n eth Roy and others ve Ande Budredooy 
Singh and othas.—S, WR, Vol. Tote pe 2L7 


tna salo by a Hindé widow ander necessity where the Voudan 
pays a fair price, and acts bond fida, the more fact of only twoe 
thnds of the purchase-mouey boing paid to creditor does nob tne 
validate his conveyance, a4 ho is nol bound to see bo tho application 
of tho purchase-money,—Lum Gopreul Chase ve Huledleb Bose om 
3. W R, for 1864, p. 385. 


Tho fist duly of a purchaser froma Tindti childless widaw 1 
to satisfy himself as to her right (o sell 1f ho dogs nob act with 
duo cae and altention in tho matter, ho cannol bo rtid to havo acl. 
ed legally in good faith, although he may havo bolioved ox taken for 

* manted that all was right.—Ram-dhone Bluliucharjes v. Jalueree 
Debeo,.—S. W, R. Vol. TI, p. 128, i 


A. purchasor for value is not bound to prove tho antecedont edo» 
nomy or good conduct of a Iind& widow who alionates a portion of 
her husband's estate, nor to account for tho dua appropriation of 
the purchase money, bub is bound to uso diligonco in ascarlaining 
that thore is some logal nocossity for the Joan, and he may he 
reasonably expected to prove tho circumstances connoaterd with his 

2 own particular loan, —Kali Koomar Chowdhry vy. Nundk Noor 
Chowdhay.—S, W. R. for 1864, p. 163. 


Whore a Iindé widow 1aisos money by mortgaging her lugs 
band’s proparty, the mortgagoo 13 nob bound Lo look bo Lhe appro 
piiation of the money go raised, his rosponsibilily ooasing whun he 
has satisfied himself that thero was logal necessity for tho loan 
Ram Persad Singh v. Mussummat Nug-bungshee Kooer.—8, W. Ui, 
Vol. IX, p. 501. 


The existence of a decroe which may be oxocutod al any lime 
against ancestal proporty isa clo legal nocessity for contracting 
a loan, and justification to any ona lending moncy on tho morlynyge 
of the property.—S. W. R. Vol, XT, p 446, 
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Miscellaneous Cases. 
Canouyra IL, 0, A-Zhe 12th of Fuly 1869. 


Pregont: 
Mr, Juatico Komp and Mr. Justico Glover, Judges, 


Mussumoar Innu-nanst Kunwur ( Plaintiffy, ) 
Versus 
Mussummar Grinmiroun Kunwor and othors ( Defondants. ) 


A Windt of Tirhoot diced in 1849, leaving two widows and a 
brother, A compromise was mado by tho thice, whauby thoy agread 
that the brother should 2emain in possession of tho property loft by 
the deceased; and that somo land should bo assigned Lo tho widows 
for maintonanco, ‘The oldor widow diud in L867, and tho othor snot 
the hoirs of tho brothor for recovery of possassion of tho property, 
The defonco set up was that tho suit was barred by limitation, as her 
catigo of action arose not on tho death of hor co-widow, but on tho 
doath of hor husband, 

Leld, that as to recovory of possession of a moicly of the pro 
perty, tho cause of action aroso on the death of the vo-widow, 

That tho possossion of tho aldor widow was not advorso to tha 
youngar widow, as tho older widow was parmittod ta oujay tha pox 
sossion of tho husband’s proporty during hor life-timo, tho youngor 
widow recoiving an allowanco fiom tho profits of tho oxtatom—13 1, 
BR. a. j. Vol. IIL, pp. 289—~290, 

Whore certain landod proporly in tha possossion of a Iindé 
widow was sold on the allegod ground of nocssity, and tho axogution 
of the deed of purchase attested by tho thon next hoir, it was hold 
that tho agsent implied in such attestation was not conclusive in law 
ag to the nocessity for salo, though tho fact of tha potsous most ins 
teroslad in contosting such a salo boing called in to excento tho dad 
is tho strangost possiblo proof of good faith on the part of Hiy pire 
chasor.—Madhob Chunder Hujruh v, Gobind Glander Nanejed 
SW. RB, Vol. TX, p, 850. 

A Tindt widow has powor, with tho consent of the reversionny 
heirs, to make a valid alionation, for religious pm poser, of propert y 
movablo or immovable, lott by hor huahand, 

Vou gu 
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Where a TTindtt widow dedivated property hy a deed to tho wore 
ship of an idol, and the proporty was given to truxteos in tut, after 
tho death of tho widow, to pormit the malo heirs of hor late hithaut 
to recoivo tho routs, held, that auch heirs wore entitled to actual 
possossion and to tho ronty of tho estate, providod they daveted if 
acoiding to tho provisions of the deed to the worship of the idole» 
Brajanuth Baisukh vorsus Matital Baisukh and wnothor--2, ly 
Rop, Vol. TIL, o. jo p. 0% 


Whero only tho rights and intorost af the widow in the property 
left by her husband woro sold in exocution of v dearoy against how 
on account of dobt contracted by hor, and naither tho deerow nor tho 
snlo proceedings declared the proporty ilself liable for tho delit— 
Held that tho purchase convoyod an intorostin tho oalate only 
during the widow's life-lime.—Kislo-moyie Dossce and othora, ¥, 
Prosunno Neraen Choowdhoory and others.—S. W, Vol. T yp BOR, 


Inve Joy-naracn Bose—It was hold that a widow's intorenb 
may bo sold in oxecution for hor debts.—Say, Rop, Vol. 1V, p 78. 


See in re Rash-beharee Bose.—Tbid. Vol. V, p. 687, 


_ A lendor in good faith lont monoy Lo save the widow's ontnto 

‘from salo, on security of a bond and morlgago, ‘lho praxont PURKOHS 

Bor, though not succoeding as hoir, is Hable uo the oxtant of tho 
soourity, if the widow actod for tho bonolit of tho estat and undey 
necessity. —Hur-nath Roy Chowdhoory v, Inder Chandon Baloo 
8, D. A. R. for 1859, p. 207, 


When a party does not suo as an hoir of a Iindt widow ov har 
husband to set aside a salo by hor on tho ground of iegutity 
under the Hind@ law, but sues ag a dverec-haklor to have the Bano 
set aside as fraudulent, ho cannot raiso the question of noeresit fs 
Kissen Bullub Mahtab vy, Roghw Nundan Thukoor avd OLN O14, mf, 
W. B. Vol. VI, p. 808, 


Suit by » widow for possossion of hor husband's aharo of joint 
property inherited from his grandfather, Held that if tho tnabend 
died before his grandfathor, sho lind no title; but that if he had 
outlived his grandfather, his widow would bo outitlod to his sharg on 


i 
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proof of her having lived in commonanlity with the defendant 
within 12 twelve yours fram tho dates, of her dispossossion.—2indu 
Busini Dasace v. Anund Chunder Paul—S. W. R. Vol. 1, po 179 


Whore a Tlindt widow mortgagod innnovable properly bo ane 
porson, and aflorwads gave, it in gift to another—-Zeld, that the : 
dood of gifl did not convey to Lhe donoa the widow's equity of 
rodomplion—Jugan-nuth Vilhul vo Apaji Vishnur-Dom dh U, 
Rop. Vol. V, p, 217. 

On tho death of a Iindt (who had hoon seperated from his 
brothers), and during the hfe-time of his avidow, his brothers’ sous 
having claimed as his heirs and oblainod mutation of their names 
on the Collector's rent-roll + 

Held, that under tho Mitiksharé (andor whieh (ho ease erme) 
the widow succcads, tho act of the nephows was hostile to hor, and 
thoit! possession for moro than 12 yorts was advarie possession har 
ring hor claim. 

Held also that if a widow without fraud or collusion, would be 
barred, the yreversioners claiming to anecood on her death would 
also Lo barrod.— Gopal Singh v. Kunkyalall Subib-calih—B, W, 
BR, Vol. XI, p, 9. 

That a Mindt widow, entilled to her husbands aharo in tha 
joint proporty continues to live in tho family and mesa with then, 
is sulficiont, in tho absoneo of evideuco lo tho contanry, bo xhow 
that sho is rocoiving paymonts on acdount of her share. -Gobtad 
Chunder Bagehes guardian af Hh-cowres wins Kali-kisty Bagehec 
minor v. Lvipa-moyes Debea—s. We W Vol. XT, p. 83s, 


Jleld that, as tho respondent had given all title (o monies due 
to hor husband in favor of the appollant his other wile, she could 
not bo hold equally liable for her hosband’s debts, ‘Cho onde ot 
tho lowor Court, dismissing tho appellant's claim to recover ineney 
f¥om tho defendant (respondent) as jointly linble with her tur their 
husband’s dobts, confirmed ——Iasmimaaé Radha Mooney wha! 
of Chintamaun Awustee v. Doorga Koowmer, widow of Chiatumun 
Awusiee—§ D, A, Dovis, Lor 1869, p. L194, 


Whon tho amount of a judgmont dubt was due fiom two bie- 
thors A., and 33, and tho widow of A, iu order to xavo her luahand'y 


a 
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estate from sale in oxcoution, gavo abond making horsolf responsible 
for vio wholo dobt, and after her doath, the judginont ovadilor 


, sought to recover tho amount from tho hoira of A, it was hokl that 


the widow had no authority to aatile for Bs alive of tha dabt aa 
%gvell as for ber husband A, vor could ho make her husband's ostata 
Hablo for it; that plaintilT had mado ‘a mistke in taking a bond 
only from tho widow, and as it did not mako hor and B, jointly and 
sovorally liablo, A’s heirs could not bo hold respunsibto for the debt 
af B, and that plaintil must fall back on his original dooreo and 
exoente ik—Musswmmat Ram Doolury Koomwour and Juygun 
Singh v. Sheo Shunker Singh and othors.—8. D. A. Doois, for 1860, 
page 602, 


A reversjoney cannot during tho lifo-tima of a Wind widow 
sue to sob asido a salo made by hor if 12 yours have olapsed since 
the date of tho sale, though he may during hor life-time sue to have 
tho salo declared void and to provont wasto, Such limitation doos 
not affect the right of suit of tho rovorsionor aftor tho widow's 
death when he succeeds as ‘heir—Subodara Bibes v, Mohendro. 
Nath Bose—S, W, BR. Vol. Il, p. 271, 


A puinee lease granted by a widow whilo in poasogsion is not 
invalidated by the faot that her equity suit is ponding ab tho timo 
8. W. RB, Vol. XI, p. 554, 


Where a Dind& widow alienates land whilo in hor possaasion 
without a legal necessity, the putncedan acquitos only hor lifo inters 
eat, but if there was a legal necessity, thon tho purchaser of hor 
husband's right and titlo is subjoct to the pottal granted by hors 
8. W, B. Vol. XI, p, B54, 


‘The onus of proving the necessity fov a salo by a Hind widow 
and the adequacy of the purchase money lies on tha purchaser, 
Jodu Nath Sircar and another vy, Sreomuliy Sonamones Dosges and 
others. Cor. Rep. p, 70, 


A widow ye-marrying is entitled to sucoced to tho stato of ' 
hér son by a former maniago, and Sootion 2 of Act XY, of 1886 
does dat deprive her of any right or interest which sho had not at 
the time of Te-marriaga—S, W, R. Vol. XT, p, 83 


we 
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Whon a childless Hindé widow is tho hoiress and legal ropra- 
sontative of hor husband, the rovorsionury hoirs aro bound by decrees 
rolating to her husband's calate, which aro obtained agninst hor 
without fraud or collusion; and thoy are also bound by limitations” 
by which sho, without frand or collusion, is bound, - 

Tho words “causo of action” in Aol XTY, of 1859, rofor, not to 0 
now causo of action acoraing to tho rovorsionary hoir porroually, lt 
to the causo of action which accrued to tho heir or reprosontative, 
for tho time boing, of tho docenscd. 7 


Whon alicnations of her husband’s ostalo aro improporly mado 
by the widow, they aro good as against her for her life, and, tho ros 
vorsionary heir’s cause of action doos not aceruo until her dewth. 
But whon property belonging to tho husband's ostute is held ad. 
vorsely to the widow and nover reaches her hands, tho cauie of 
action accruos to hor, and a anil, wholhor by hor or by tho rover. 
sionary hair, must bo brought within Une usual period, counting from 
the commencement of the advorse possossion,—Vobin Chander 
Chuckerbutly (Plaintiff) Appollant, v. Lesurx Chuncer Chuckerbutly 
and olhors ( Defendants) Respondonts.—S, W. TR, Vol. IX, &. B, 
pago 505, 


Tn a suit by tho sons of tho rovorsionary holy of a Mindi an- 
coslor 10 recoyor proporty sold by his widow fifty yoars ago to tho 
dofondant's prodecessora, tho Court—considertny Une wirsasonblan 
nost of oxpecting direct ovidonco of logal necessity for tho nlioun 
tlons in quostion after go groat a lapso of tina, tho adoqiaay of 
the considoration givon by tho purchasers, the duo registration aud 
publication of docds 50 years old and contuining a recital of hygal 
necessity, the proved knowlodgo of tho alionatious ab the timo they 
woro made by tho thet rovorsionary heir, his conduct and silences 
up to the time of his death, or for nino yenrs after the widow's 
death when tho succession opened oul to him, and tho delay made 
by his son in bringing this auil—hold tho defendants entitled to 
& strong presumption in their favor, which had not boon rebntted 
by tho plaintiffs that thoir prodeccssors had purchased the estates 
in quostion aflor a duo onquity, and after satisfying thunmelver in 
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a A suit to recover principal and interest on a ~ poe 
“a Tindt widow whilat possossed of hor lato Tinabene # ploporty, 
an heat hor death against his roversiouary join on the 
Peet supposed oquity arising out of Uo porseasion of tho 
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boro is no uccossity for a widow to borrow money when she 
nome to pass the oxponses of litigation, 


‘Ih gtder to establish a binding promiso by (Uno defendants’ 
thiat*to pay tho bond, there must bo proof of « consideration for 
gtich a promiso,— Roy Mukhun Lally. Ae. W: Steward and others, 
® § W.R. Vol. XVII, p. 121, ‘ 


Alicnations mado by Tlind@ widows of shaves of an ostnto held 
as a heredilary mocurru'es tonure, can only bo contoatoil hy revere 
sionary heirs and other persons having somo inblorost in tho stato ; 
it is not open to tho zomindar or suporior landlord to ohjock tn antehys 
alionations, If tho reversionary heirs make no atrangomont fe tho 
duo payment of the mocurruree ront tho only aight whieh the 
zomindar has, is to suo them for arronrs, and to cauxo the silo of 
tho tenure, if necessmy, in execution of tho decroo, bub not Lo inko 
Ahas possossion of ib by forco—Rum Dhan Shaka and another 
Rujuh Regkristo Singh Bukadoor—$, W. B, Vol, XVILL, p, 406, 


Where a widow having lost her rights in hor 
gn account of remarriage under the provision of S 
of 1856 was allowed to retain possession by tho next LOVOLRION GY om 
Held that such arrangement by tho next rovorsionor wag ouly bind. 
ing upon him, and not on the heig of such roversionor, who on tho 


death of the former wore entitled to suo for Dossossion of the prow 
perty by dispossessing the widow— Ka 


asho and othors y, Aluesun- 
mat Jumna—Agra Rep. Vol. I, a 0, p, 140, 


exceoding hor rights, alionates proporty 
his suit is not barvod if brought within 
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12 years from her death—Gopal Chunder Auiliol ¥, Onoop Chin 
dev Roy ond olhors,—S. W. RB. Vol. 4, p. 183, 


Tho rights of a rovorsioner ontitlad to snecocd on tho denth of 
n childloss Hindé widow if ho shall happon to survive her, could 
not bo sold in execution of a decree of Courle-dord) Noonwar 
vy, Komul Koonwar and others,—8, W. BR. Vol VL, p. 84 


Raj Chunder Dass, a TLindd, died possessed of proporly, lonving 
as hig hohess, his widow, Ross-monoo Yosseo, Vo also loft four 
daughters two of whom dicd in tho life-timo of their mother, cack 
leaving a son, Ross-monco Dosseo died leaving her surviving two 


daughters, Puddo-moneo Dossco, and Tugdumba Dossoe, who anceveded! 


to the ostate of Raj Chundor Toss. Hedet that ‘Thakoor Doss Biswas 
one of tho sons of Jugdumba Dosywo has no such jntorst in the 
property as could bo attached and sold in excention of a demon 
against him.—Bhoobun Mohun Bunenjee v. Chakoor Dose Bist 
Indian Jurist, Vol. 1, N.S, p. 277, 


Roversionary interest may bo sold in oxcention of a decrao. 
Gour-hurres Dutt v, Radha Gobind Shakin-S. W, lt. Vol XT, 
page 64, 


Tho moro oxeoution and rogistration of a dood as lotwoou 
alrangors, without any ullorior act directo against a Wind widow 
in possossion, or ngningl tho yovorsionmy heir or his possexsion, can 
nol give tho latior any causo of action ov onlitle him lo ask for a 
deoolaraiory decroo.—Sooruj-bunai oonwur y, Mohi-put Singh, 
W. RB. Vol, XVI, p. 18. 


The possession in right of inhorilanco of a widowed danghtor 
having sons’alive is not advoso to a rovarsionor Doorn Chander 
Nundeo v. Sreesh Chandor Chuberbully—S. W. Re Voli XV, en 
pago 147, 


A. rovarsionor obtained a docroo ducluring that, la wax then he 
nearest hoir to certain ancestral proporty, aud would In eutilled te 
succcod on the death of tho widows of his cousin who wee in 
possession, Aftor tho death of tho widows, it wie found Chat (ie 
revorsionor had become insano, and was Uhaefore incapacitated by 
Windtt lew from inhoriting, Upon this hin son, wha lit hewn ap 
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pointed manager on behalf of hia father under Ach XXXV af 1858, 
applied for oxocution of the above montionsd deeroo as his ropro- 
gontativo. Zoid that i, was nocossary to luale lo tho alatua of tha 
heir at the timo tho succession opanad ont to him, and that the ap- 
plicant in tho capacity of the ropresontative to Uo reversionor (who 
was nob tho hoir of tho widow's husband), was not entitled to 
exoente the decrea,—Brijo Bhookun Lall v. Bechun Doboy—H, W, 


R. Vol, 14, e 1. p, 820, 


Limitation reckona against tho rovorsionors oF noxt heirs of a 
decoased porson only from tho death of tho widow ov tho immadiata 
heirs of tho decensod.—Gri-dharee Singh v. Muasummal [ndro 
Kooor—-8. W. R. Val. XVI, o. 1. 287. 


e 


Admitted Legal Opinions. 


According to tho Tindt law as ourront in Bonares, tho widow will sucooail to tho ox- 
clusion of tho brother, if the ostate was divided 5 but if undividod, tho brother will 
oxolydo her; and tho brothor in either onse exoludes tho biothen's sons, 


Q. Rajah Bhuwa-bul Deo died loaving four sons, namoly, Baloo 
Iswari Buksh Deo, Baboo Dil-gunjan Deo, Baboo Ahlad Singh, and 
Baboo Soobh-nath Singh, of whom tho eldest (Baboo Iawarl Buksh 
Deo) died, leaving & minor gon and two widows, tho olor called 
Ranee Sheo-raj Koonwur, and tho younger Ranco Ahbooman Koon» 
wu, and subsequently the minor died, Ahlad Singh diod, loaving 
Huruk-nath and Joy-nath as his sons and representatives; Inally, 
Dil-gunjun Deo died childless, leaving a widow called Ranco Gulab 
Koonwuree; and Soobh-nath is gtill living, In this cago, whother 
will the proporty Jeft by Dil-gunjun Deo, dovolve on his widow Golab 
Koonwaree, on his brother Soobh-nath, or on his brother's sons 
Huruk-nath and Joy-nath P 

R. Supposing Dil-gunjun to have loft neither son, son's R00, 
nor son's grandson at his death, but to havo boon survived by his 
widow Golab Koonwuree, his brother Soobh-uath Singh, and his 
brother’s two sons Huruk-nath and J oy-nath, his widow is alone on» 
Utled to succeed to his real and porsoual ostato, provided jt ho 

divided. If Bhuwa-bul Deo died leaving four sons, Iswart Buksh, 


PB 





eh 
‘pak 
‘Omar. tt] WIDOW'S SUCCESSION, &e, 401 


Dil-gunjun, Ablad, and Soobh-nath, and his ostato wag undivided, 
thon tho utorino brothor Soobh-nath is entitled to inhorit Uho portion 


to which his late brother Dil-gunjun was entitled, whose widow haa , 


a iight to demand food and animent only until hor death, ‘This 
opinion is conformablo lo tho Mitékehad and other law tracts 


which aro curront in the Wostern provincos. 


Aulhoritios, 
“Pho wife and tho daughtors, also both parents, brothers like. 
wiso, and their sons, gontiles, cognatos.”—Vdjnyuvalkya, cited in 


tho Mitékshard, 


“Tho woalth of him who loaves no malo issue, goos to his wife j 
on failure of hor, ib devolves on daughtora; if thoro bo nono, ib 
bolongs to the father; if ho be dead, ib apportains to tho mothor 5 
on failure of hor, it goos to tho brothors; altox thom, ib desconds 
to tho brother's sons,”—~Vishaz, cited in the samo authority. 

“ho rule, deducod from the toxte (of Vajnyuvalkya, &e.,) 
that tho wifo shall tako tho estate, regards tho widow of a soparated 
brothor,’—Mdtéhahard, 

Monn ‘Vo the nearost kinsman (Sapvinda), tho inheritance 
noxt belongs.” 

Sudder Dewanny Adawlut, LOk May 1824,—Baboo Tlurpuar~ 
hash Singh, vi. Baboo Dit-gunjun Deo Maon, WL. Vol. U1, 
Chap. I, Sact. ii, Caso 5, 


Tho clatmanta boing a brothor’s son aud 4 widow, Lho Cormon will take tho populy, Uf 
tho founlly was Jotub ; but tho Inbtor if xopmatdy, according bo Lho Inv of Henaroa, 


Q. An individual had two sons, A and B, ‘ho eldest (A) 
diod before his father, loaving o gon and a widow. Subseqnoutly 
tho fathor diod, leaving a family consisting of J3 and hin wify, ancl 
Als son and widow; wud ab his death ho also loft some landul pro- 
perty. Somo timo after this, tho son (3) died, leavin hin widew, 
and his brother's son and widow him surviving. In this caso, what 
proportions of tho proporty of B will respectively devolve on they 
oldost son's gon and widow, and on tho youngor son's widow ? 

R. Tf A’s son, his widow, and tho widow of B, Jive Loyether 
ag a joint family ab tho timo when J3 died; nvconding ty hae, A's 
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gon is alono entitled to tho ostato, bul (ib ia nocoranry for hin to 


provillo B's widow with food and raiment equal to her condition 
of lifo, If thoy formorly lived apart, and tho sharo of V was s0- 


porated, thon his widow is ontillod to the property which fell to 

her husband’s logal share. A’s widow has no right of succession, 

but sho must bo provided by hor sou with propor maintonance, 
Zillah Moradabad.—Doorga-porsaud vo Khuma unl anothor 


Macon. II, L, Vol. (I, Chap. 1, Soct, ii, Caso 10, 


An unchnato widow forfolts all right to hor lato husband's proporty. 


Q. A person died, leaving a widow and a brothor of tho half 
blood. Subsequently to his death, tho widow violatod tho hitherto 
unsullied bed of her husband, and had a child by a paramour of 
another class, while tho brother's conduct was consistent with his 
roligion; in this case, which of tho tio is entitled to suocood to tho 
property of the deceasod ? Supposing tho widow during tho lifo-timo 
of hor husband to have co-habiled with » strangor, and to hava 
therefore been oxpolled from the family, and to hava lost hor vopu« 
tation, has such widow any right to inhorit her husband's propoxty % 

R, Itis tho goneral doctrine, that the virtuous widow of a 
man who dies leaving no heir down to tho groat-grandson, aulecooda 5 
‘but that if sho, on the death of hor lord, bo faithloss to hia bed, 
she has no right of succession: consequontly tho widow in attoh nae 
“would be excluded by her husband’s half brother, So in tho onso of 
her having noted unchastely while her husband was living. The 

authorities for this opinion are laid down in the Déiya-bhdga oud 


other books of law. 
Authoritios, 


Vrihaspatt :—"If her husband dic boforo hor, sho shares his 


wealth, ‘This is a primeval law? 


Katydyana :—" Let the widow sucoced to her husband's wealth, 


provided she be chaste.” “ho childless wives, 
selves atight, must be Supported ; but such as ar 


conducting thom 
© uchaste, should 


be expelled ; and s0 indeed should those who are porvarse.-}” 


* Déyadhaga, 159, 


4+ Mitdiéshard, 863, 
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Prihat Menw:— Lhe widow of 9 childioss man, keoping un- 
sullicd hor*hushand’s bod, and persovoring in acligions obsorvancgs, 
shall prosont his funeral oblation, and oblain (his) entire share.” 

Néveda :-—* But a wifo, who docs malicious acts tujurious to her 
husband, who has no senso of shame, who dostroys his cllvcla, or 
who takes delight in being faithlosa lo hia bod, is held unworthy of 
tho proporty before described.” 

Zilloh Wooghly.—Maon. IL, L, Vol. IT, Chap. 1, Sect, fi, Caro 3. 


An uncheste widow may bo oxpolled from hor husband's Louse, 


Q. There wore twe hnothers, of whom ono died, loaving sons, 
Who ave still alive ; and the other died leaving a son, who algo died, 
leaving a widow, him surviving. ‘ho widow had become « prosti« 
tuto, and had violated her husband’s bud. In this case, is sho n+ 
titlod to inhoult her husband’s ostate, and if nob, on whom dyes hia 
proporty dovolve ? 

KR, Tf it bo proved that tho widow in fact did not koop hor 
husband’s bod unaulliod, sho has no title to hia proporty, and ought 
to be oxpolled from his houso, Ilis ostate, in dofwult of hoira down 
to the unlo, should dovolto on his unclo’s sous, ‘hia opinion iain 
conformity lo the authority contained in the Ddya-bhdga, do. 

Zilla, 24-Porguunahs, 18th July 18ll—Maon. ILL. Vol. 1, 
Chap, I, Sot, i, Onso 4, 

A widow cannot inhorit proporty Left hy hor husbands rolatives 
or thoir widows.—Maon. UL. L, Vol. IL, Uhap. T, Sect, ti, aso U, 


A mon dying and leaving Uhroo widows, who inhoultad hin proportyy on the cleath of one 
of Lom without jasue, the tavo othors will nko hur slave, 


Q. A Tlindt inhabitant of Patna died, leaving: Unreo wives him 
surviving, Of these throo, tho firsb was childless; tho second Sint 
threo daughtors, and tho third had ono daughtor, Uudar then air 
cumstances, on tho doath of tho childless wife, lo wham duck har 
share of tho proporty logally belong, and who is onbitted to chun it, 
according Lo tho law as provalent in that part of the county ¢ 

RK. Tf a Uindd inhabitant of Patna dio, leaving trae wives, 
tho fiagt childloas, the second having dnee dangditor, tnd the Usind 
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ono daughtor, of whom tho chiktloss ono died, in this ene, tho au 
viving two widows of her uahand ave ontilled by Jaw ta hor share 
of tho proparty, and to avo for tho arma; becae, although v widow 
sucooeds to hoy husband’s proporty in default of ninte inate, yet, on 
hor death, it goos to hor husband's noarost hoira, aut in thia instance 
his neavost hoivs, in dofwwt of son, grandson, and groat-grandson, 
ave his widows. ‘This is the law according to tho Jldddhwhard, 
Porawmitrodaya, Pywvukdramaytiha, Vyavahdra-koustubla, avd 
othor authoritios curront in Raina, and the adjacont places. 


Authoritios, 

“Tho childless widow, prosorving inviolate tho bod of hor lord, 
and strictly obedient to lor spiritual poronts, may frugally onjoy 
tho, ostato until sho dio; aftor hor tho logal hoirs shall taleo it.” 
Kalydyana, 

Tho woulth of him who loavos no malo iasuo, gaos to hia wife; 
on failure af her to his daughtor, &e— Vishnu, 

A wife, daughtors,* Ge,— Vajnyauedloya, 

Sudder Dewany Adawlut, uly 12th 1827, 

Doonda Singh, Appollant y. Musswmmat Doorga Koonwur, 
Meen, IS, L, Vol. 1, Chap, 1, Seok. ii, Caso 15, 


Property nequirod without using the patrimony by ono brothor Jiving fn pmrtnoraip, 
2bolongs to him oxolusively, 
After his doqth ib goow to hig wiilow, who hae, hrowavor, no right to Atsporo of 1 and 
affor hor donth, 16 devolves on his brothran, 


Q. 1. A Hind acquires landed proporty by monna of his own 
funds or by moans other than thoso of the joint funda, ata time 
when ho is living in partnoiship with his brothron, Do seh Inud 
after his death go to his undivided brotlyon, or to lig widow? Tf 
thoy go to his widow has sho or has sho nob right ta dinporo of 
thom by sale or gift; and, if sho has not a right to diaposo of such 





* Tho onso stated is thnt of a widow dying ohildloss, and hotn, " y 
other, widows of hor husband, eadl of whom ‘hat faaue 5 tub {L would pet the 
samo had the doooasod widow boon tho mothor of a danghtor or daughtora s the pros 
ee eee ae ne ca to Rh Paige rai hor pushin who ava in Une fuatanan 

his Coughéers, But all tho da " ¥ 
doath of all tho threo widows,—Noto by Bl, W, ew ena on 
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lands by gnlo or gift, to whom will thoy dovolve aftor tho douth of 
tho widow? ‘To hor husband's hoirs, or to whom ? 

R.1, A Tindt acquires landed proporly by moana of his own 
funds, or by means other than thoso of tho joint funds, at a timo 
whon ho is living in partnorship with his brothron, Undor theso 
civoumstanees, such lands are nob divisible, among his brothron, 
After his death, thorofore, tho right to thom will bo vested in his 
widow, and not in his undivided brethron, But in such casa, 
tho widow has no right, without tho consont of hor husband’s hoirs, 
to dispose of the lands so devolved upon hor from hor husband by 
salo or gift, and aftor tho death of tho widow, tho right to auch 
landed proporty will bo vested in tho heirs of hor husband, ‘This 
opinion is delivorod in conformily to tho Pivdda-chinédmanié, tho 
Vivdda-ratndkara, the Vyavahdra-ohintémunt, and othor authori. 
ties current in Tirhool, 

Authority. 

1st. What a brothor has acquired by his labour, withont 
using tho patrimony, ho nood not givo up without hig assont; for it 
was gainod by hia own exortion, ‘“oxts of Menu and Viehnw oitod 
in tho Vivdda-chintémant, Viudda-raindhkara, and othor authorition, 

2nd, hat whioh is acquired without dotriment to tho joint. 
stock, belongs oxolusivoly to tho acquiror—Intorprotation of tho 
toxt in the Vivdda-chintdmant, 

8rd. Proporty acquired without dotrimont to tho joint-stock fa 
indivisiblo,—Intorprotation of tho Vivddu-raindkura, 

4th, As by no toxt isa woman authorizod to disposo of, hy 
gift or sale, immovable proporty givon to her by hor husband; in 
liko manner sho has no authority to disposo of, by gift or salo, her 
husband's immovablo proporty which sho hag inhoriled—Vivdda- 
ohinidémant, So also tho Praktsh and Laindkara, 

Suh. Whon the husband is deceased, his kin avo tho guardians 
of his childloas widow, In tho disposal of the property, and cava 
of horself, as woll as in hor maintonanca, thoy have fall power, 
Toxt of Wéreda cited in tho Pindda-ratndkara, and othor authod- 
tios, 

Oth, A gift, plodgo, or salo of lands, houxos, or Haver, hy a 
dopondant porson, is invalid or inefficient, ‘Loxt of Melydyane vited 
in tho Pyavahdaa-ohintimanth 
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7th. et tho childlass widow, prosorving unaullied tho bed of 
hor lod, abiding with her vonorablo protector, enjoy with modora- 
tion tho property until her death, Aftar hor, let tho leita take it 
Macon. 1. L. Vol, If, Chap. I, Saction ii, Caso 14, 


Tho fob of a whlow's having soeavercd het huyband'é whate by ttgntion, xivew hor no 
additions) powor over it, 


Q. Thoro woro threa brothora who hold gome landed proporly 
in ao-paroonary, ono of whom diod childloss, leaving a widow, who 
succaedod to the sharo of hor husband, Subsoquonily, the surviving 
brothers sold their ontiro ostato, including tho sharo to whish tho 
deceased was ontitlod, to a strangor, ‘Che widow applicd to a court 
of justico for her husband’s portion: a docroo was passod in hor 
favour, and sho was put in posacasion of tho proporty olnimod., Sho 
thon, notwithstanding that ho husband's two brothers’ sons and 
grandsons in tho male lino were alivo, mado a gift of the wholo of her 
husbands’ property, which she recovered by litigation, la ano of har 
husband’s brothors’ grandsons, In this cago, has tho gift validity or 


otherwise 3 


R, Under tho circumstances abovo statod, tho widow was in« 
compotont to give away her husband's whalo proporty to ono of his 
brothers’ grandaons whilo there wore his othor nophows and thoir 
sons existing, and tho gift must bo considered illogal, na oxproasly 
Goclored by tho following sngos. Métydyana: “Let hor onjoy with 
jnoderation the property until her doath, Aflor hor, lot tho hoirs 
take it,” “ Let tho widow, prosorving unsullicd tho bod of jor lord, 
take his share ; but sho may nob sook indopondonoy whilo alio lives, 
to givo, pledge, or sell it.” 


Pit Even in this case, if a partition should have boon made, tho 
widow is not ontitled to the immovable proporty,."—~Maon, IL, La 
Vol. Il, Chap. viii, Case 46, 


A. widow having reccived instructions from hor husband to 
adopt a son, and without doing xo, malcing a gift to a atrangoy 
of the proparty, which had dovolved on hor at hor husbands death 
such gift is invalid—Moon, Th, L, Vol, II, Chap. viii, Casa 40, 


cinathieas 
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The son of n Stidva by n concubine or fomalo slave, is ontitlod 
to inherit property, but hig widow is incompotont to alione to the 
projudioe of other hoirs-Macn. IL, I. Vol. (1, Chap. vili, Caso 49, 


A widow cannot alionato, by gift or will, property devolved on 
her from hor husband, nor hor own acquisitions mado by means of 
such proporty.—Macn. Il, L, Vol. If, Chap, viii, Caso 40. 


Salo by a widow, without tho consont of tho noxt hoirs, of any 
part of the property devolved on hor from hor husband is invalid, 
axcept under special circumstances. —Maon, I. ©, Vol. If, Chap. xi, 
Caso 9, 


A widow may, for tho spiritual bonofit of hor doeoased Iuaband, 
mako gift of a small portion of his estato, to her own rolation. 
Maon, I. L. Vol. 17, Chap. viii, Caso 82, 


A. gift of poisonal proporty inhorited by a widow to hor 
daughtor’s husband, is good, though tho daughter bo living.—Macn. 
IL L, Vol, 11, Chap. viii, Caso 9. 


A. widow may alionate a portion of her lato husband’s proporty 
fér hia spiritual wolfaro, or for hor own subsistonce, 

But not for hoy own subsistonce, if tho noxt hoir agroo to sup- 
port hor—~Maen, IL, L, Vol. II, Chap. viii, Onso 4, 


Sole by a widow of landed proporty is good, if nocesnary for 
tho support of tho family»—Maon, LL, Vol. Lf, Chap. xi, Caso 2, 


Tho amo by a widow of hor huaband’s landod proporty ta valid, if necoamnry for hor 
malntonanco. 


Q. There wore threo uterine brothers, who held their pabimo- 
nial lands in joint tonancy. ‘Two of tho brothora died, cach leaving 
a widow, and tho othor brothor still survivos, ‘Tho cxlato ix jointly 
possessed by thoso individuals. ‘Cho widows, being much distronnutk 
for tho means of maintonance, sold a part of their hurbandy’ shes 
of the joint landed estate, without tho convent of their hunbnuds’ 
brothor, and appropriatod tho ptrchaso-money to thir own we. 
In this cago, is the sale good and valid? 
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R. ho toxt of Vrikaspaté cited in tho Déyorbhga i" Lat 
tho wifo of a docoased man, who loft no malo isauo, tako his shara, 
notwithstanding kinsmon, a fathor, a mothor, or ulerino Inotliyon 
bo prosent.” ; 

*'Phereforo the widow of a porson dying without malo ianio 
tnkos his ontiro horitago, oven though his fathor and brothor ho 
living, becauso sho confors bonefit on hor decoasod Jusband by pros 
sorving her lifo with tho onjoymont of his wealth, and by offwning 
ablations to his manos; and if sho, having bocome indigont, dofilo 
her chastity, thon holl becomos hor husband’s portion, Undor thoro 
cireumstances, tho presorvation of hev chastity and lifo ia abso. 
lutely necessary. If, with the produco of thoir husbands’ oatato, 
their maintenance cannot bo suppliod, thoy (tho widows) for the 
purpose of acquiring tho means of aubsiatonco, may morigago or 
sell g portion of their husbands’ landed ostato, and tho sale in such 
case is legal and valid.” 

Dowlut Singh, vorsus Bubkhtawur Singh, 

Maen. H, L. Vol, II, Chap, xi, Cove 12, 


Sale by a wifo of hor ingano husband's ostate, whon valli, 


Q. A woman, during the lifotimo of hor insauo luaband, roll 
& portion of his landod property for tho purposo of paforming tho 
funeral obsequies of her mothor-in-law, Tu this caso, according to 
law, is thesalo complote and binding ? 

R. Should a wifo soll a portion of hor husband's oatnte, he 
being childless, and of confirmed insanity, for tho purposo abovo 
stated, such salo is good in law, 

Zillah Sylhot, Novembor 26th, 1817.—Sib-peraaucl v. Suoborna 
Dassec.—Macn, H. L, Vol. II, Chap. xi, Caso 21, 





eerie undor which tho husband's hols aro linula for n dobb conteactad by lta 
LOW, 


Q. A person died, loaving a widow, who suceooded to hia 
estate, subject to the Jaw which allows hor only to onjoy the propor- 
ty with moderation until her doath, but not to givo or soll it, and 
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having contracted adobl, sithor to save tho properly loft by hor 
husband or for othor purposos, diod without liquidating such debt, 
loaving hor hasband’s brother and brother's son claimants to tho 
proporty. Ler husbaud’s brothor look possession of tho property, 
and the othor brothor’s son obtained a ducroo for nu moicly of tho 
samo, In thiy caso, will tho liquidation of tho debt real with tho 
brothor and tho biothor’a son of hor Insband ? 

R, Supposing tho proprictor’s widow, wha succoaded him, to 
havo contracted tho debt for tho paymont of rent duo Lo Covern- 
mont, or other necessary disbuisomonts to savo the estate, or for tho 
purpose of promoting hor husband’s spiritual welfare, or for tho 
aupport of tho family, or for the duo execution of any conditions 
mado by hor husband, and to havo died prim to fhe Tiquidation of 
of such debt, tho proprictor’s helts, that is, his brother andl brother's 
son, aro Lond to dischayo tho debt. Amd af the amount was 
borrowed for tho purpose of being appropriated to any other pu. 
posos than those specifiod, such debt must bo patinfied by him who 
becomes possessot of her jowola and other movable propaty. 
This opinion is conformable to tho Déya-bhdqu, Mitdkshurd, Vivdda- 
chinldmant, Dipa-hadica, and other legal author ition. 


Aauthoritioa, 


Tho toxt of Néreda citod in the Déya-bhdya :— Whatronains 
of tho paternal inheritanco over and whove the tather’'s obligation, 
and after paymont of his dobls, may bo divided by tho Inuthion, is 
that their fathor continue not a debtor.” 

Tho nocessily of liquidating the debt iv aecognisod hy tho loxt 
of Gowtame cited in tho MitAlshut slo who dees tho aarots 
of & man loaving no malo issue, must pay the simu due by dn 
and by tho loxt of Vrihuspaté lnid down in the Vieade chéate 
mani i—~ A futhor boing dead, his sons, whether aller partite a 
heforo it, shall dischargo his debt, in proportion to Una vdieo; 
or that son olono, who has taken tho buen upow lanl” 

Men in tho Dipa-haliow "1 tho debtor be daul, and if the 
money boiowed way oxponded for tho use of Isis frmily, mid 
be paid by tho family, divided or undivided, wk of thei own 


Sentence 
* ‘Thin in not tho loxt of Vrelrapati, bub ot Mivedit, In Digs at, Yul L, payed, 
Yor I, 7] 
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estate.” By the torm “ fathor,” mentioned in all the texts, it muat 
be understood, tho father and othors. 

‘The debts which sro not to bo chargeable aro naticod in the 
Vindda-chintémani :—* A aon neod not pay in this workl money 
due by his father for spirituous liquors, for lustful pleasures, for 
losses at play ; nor what romains unpaid of a fino or toll; nor any 
thing idly promised.” 

Dacca Court of Apponl, May 29th, 1820.—Maon. IL. L, Vol. TY, 
Chap, x, Case 7, 


® 
Responsa Prudentum. 

The widow of a man of tho goldsmith caste, having madaa 
Will, by which she disposed of hor proporty to a alrangor, to the 
prejudice of her daughter, who noither subseribod nor couxonted to 
it, it is void by the Dharma Sésira ; and tho porson in whoso favor 
it was, having been at tho exponso of her funeral, tho amount 
should be re-imbursed out of tho estate, and tho residuo mado over 


to the daughter, 
By the Pundit. 


Remarks—A woman may disposo of her own poouliay pro» 
perty (Stré-dhana,) but what comes to hor from her husband, sho 
can only give away with the sanction of his kin; with him whom 
the control of her conduct rests, Without such sauction, oven the 
consent of the daughter, as next prosuinptive holt, would hardly 
suffice, 

It is equitable that tho funoral expenses should be ro-imburaad. 
For the porson who takes the succorsion is bound to dafray tho 
obsequies—8 Dig. p. 545, a 

Stra, H. L, Vol, IZ, (2nd Ed.) p, 407, 


A. Ramasamy, versus MANDAVILLY PAnian 
A childless widow having suececdod to tho separate property 
of her husband, who has brothora living, to what extent hag ale 
power to alione it, and how? Anewer— Carat, 
Remarks, 
A widow who succeeds to her hushand’s ostato, is roatriotod 
from aliening the ¢mmovables without consont of his hoirs, accord. 
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ing to the Médhavya; but there does not appear to bo any roatric- 
tion on hor powor, a8 alfooling novablea. 0. 

Tho property of a widow in hor husband’s catato, is nat abso~ 
lulo, Na stré ewettantryamarhatt, “No woman, undor any cits 
cumstances, is absolutoly indopondont.” A woman has aright to 
uso tho property to a cortain oxtont in charity, Uhough, no doubt, 
tho Court would restrain qwaste, ovon on thia account 

E 

Stra. H. L, Vo. II, (2nd Ea.) p. 408. 


Answer of Pundit. 


Tam of opinion that tho wifo of Pandila Royatoo had sufi. 
cient authorily to givo away tho land Joft by hor husband, aud that 
Mallayah, tho respondent, has no right to oppose tho gift, his fathor 
not having objoctod, when Pandita divided away and distributed, nt 
his ploasuro, some parts, rosorving to himself tho rosiduo of what 
he had acquired, 

(Sd) V. Nansruta, Sirasenee, 


Romarha, 


Tt is maintained in tho Mddhavya, that no widow can givo 
away immovable proporty, coming to hor from hor husband, without 


-congont of tho noxt heirs. ‘his seems to bo the corral doctrine, 


Pondita had doubtless power to give away hia lands; but what ho 
did not give away, may, and should, pass regularly in succession. Ci 
The widow had no right to mako tho gift in question Sho 
had a right to uso the proporty for charitable purposes; but the 
Jaw limits ovon these to what may bo consislout with hor cixoum~ 
stances and condition in lifo, u 
Sua, IL, L, Vol. IT, (2nd Bu.) p, 410, 
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HMGELON Tf. 


- RELATIVE TO DAUUITEEE'S SUCOFASION ku, 
Mapnas TL C—Zho 2let of February, 1863. 
Prrasmdt, Appollant, versua Varkaranatdt, Respondout, 


ATindd widow, whothe: childloas o1 not, stands noxb in tho oder of anuoossiun on 


failmio of male issue 

Daughitora can only aucaced on failmo of widows. 

Whore A, had two wives, B, and C, and 'B, prodecengod A, leaving neo daughters, 
and G, stnvived A, and was childloss :—Zlcld, that 0, sucveadud to A's property in 
preference to the thee daughtms, 


Strange, J:i—Tho plaintiff hag tought this auib on behalf of 
threo minor daughters of ono Venkala-svémi Nayak, Sho is thetr 
grandmother and guardian, and sho socks to recover for thom their 
father’s estate. 

The acting Subordinate Judge has decreed in tho plrintifi's 
favour and the Civil Judge has affrmod his decision. 

The fact that the minors’ mother dicd before hor husband 
Venkata-svami N&yak shows that tho estate novor youtal in hor, 
and eonsequently could not bo tansmitled though her. 'ho minos 
have thus no rights darivable fom thoir mothor, Whatover rights 
thoy may possess must be acoable fiom their fathor Vonkata-avdini 
Néyak, Now it is indubitable that a widow, whothor childloas or 
not, stands next in the order of succession on filtro of ninto isnue, 
and that daughtors can only succood on Sniluto of widows. ‘Tho 
law being thus, the minor daughtors of Vonkata-svéini Na&yak, can 
have no night to the estate duing the life-time of his widow tho 
first defendant. 

We therofore revorso tho decroos below and diamias tho guit 
with costs.—Mad. IT. C, Rop, Vol. 1, p- 228, 


Cateurra, IL, C. A—Zhe Lath of February 1805, 


Present: 
The Hon'ble G, Loch and W. 8, Soton Karr, Judges, 
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@ 
Bevove Coomanet Dunuu, (Plaintift) Appollant, 
VOFBUT 
Purvwan Govan Saren, and othors (Dofoutanis) Respandante. 


Marefod daughters mo not oxoluded from succorsion by either Une Diya Uhdga or the 


Miltkehard. e 


Tho plaintiff, as tho logal heir of tho doconyadt Gobind Singh, 
sues to recovor possession of hor fathor's aucostral property. Sho 
allogos that hor fathor, Purdhan Gobind, having inhorited the pro~ 
perty, died in 29th of September 1881, (Léth Asin 1248 3, 8.) 
leaving as hoits his two widows, Shook Koommy, mothor of the 
plaintiff, and Soogun Koomary, and his danghtor, tho plaintiff, and 
her two sons, Gopal and Dul-gobind ; that her mother acceded bo 
the property under tho law of inhoitanes omrent in Tongals bub 
owing to hor dislike to hor daughtor, tho plaintill, and hor childron, 
sho made over Lho property Lo Monco-nath Subeo, a distant relation 
of the family, from whom sho racoivod a paymont of malthanak 
and continuod in possossion till her doath on tho Gist of Muy 1852; 
that under tho law of the Ddya-bhéga, by which sucgosgion in tho 
fomily is govornod, tho plaintiff is ontillod as tho nonreat lognl hoir 
4o suecesd to tho proporty of hor mothar; that sho is provontedl 
from taking poasoasion by tho defondant Purdhan Copal Suheo, som 
of Monee-nath Sahoo, and sho, thorofore, brings this wetion to obtain 
possoasion with mean profils, 

‘<The cago was again hoard by tho present Deputy Conunissianor 
or Colloctor on tho 17th of Soptomber (868, and ha dismissal the 
swib'for the following rousons: that the funily is governed by the 
Mitéksharé Jaw ; and, undor it, a manicd daughlor cannat aucceat 
to hor fathor’s proporty. Jurthor, thal tho plaintiff, in another 
suit, brought by the Rajah of Chota Nagporo for tho rexuuption 
of those lands, waved hor vight to tho property in favor of her 
son, Gopal Singh, and, thorofore, sho is stopped from muling the 
prosont claim, 

Wo do not conour in tho roasons assigned hy the dudys below 
for dismissing tho suit, though wo avo satisfied thing his ode af 
dismissal is tho proper order bo bo pasaod, but on other prone 
than thoso given ‘by tho Lower Uourt, Whether succession he yuy 


. 
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orned by tho law of Bongal (tho Daya-bhdga,) ox hy that of Bonarog 
(the Mitdksha), marriod daughtora aro not exeluded from mucoands 
‘ing by oither of those Inws, By tho Jaw of Bongal, tho wanerriod 
daughtor is the fiat ontitled to inhorit; if there bo no maidon 
daughter, thon the daughtor who lag, and the daughtor who ig 
likely to have, malo issno, aro togather onlilledy to tho auccension, 
daughters who are barron or widows without malo iano, or mothera 
‘of daughters only, can, under no circumstances, inhorit. By tho 
law of Bonaros, preferenco is givon to tho maidon daughtor; failing 
her, the succession devolvos on the married daughtoia who aro in+ 
digent, to the exclusion of woalthy daughtors who succeod in default 
of indigent daughters. But no preforenco ie given toa daugltor 
‘who has, or ig likely to havo, male issue, over a daughtor who is 
‘Darren, or a childloss widow, It is evidont, thoroforo, that tho Judgo 

was wrong in supposing that a married daughtor could nat auccood., 
The second roason assigned by the Judgo is also incorrect, for 
any thing that plaintiff may havo said in a polition filod in anothor 
case, to the effect of her being guardian of hor son who is ontitled 
to succeed, can be no estoppel to any right that slo may havo to the 
ploperty as against a third party holding advorso poxsoasion, tho 
more so when such statement has beon renderod nugatory by a do« 
cision of the Sudder Court, which doolared tho son incapable of 
bringing on action during tho lifo-timo of his mothor and grand. 
mothér, The plaintiff socks to rocovor possoasion attor the opposite 

. party have been in undisputod possossion for moro than thirty yoara, 
Now, this statement shows unmistakeably that succoasion to 
this proporly did not follow the Law of Inhoritanco current in 
Bengal as laid down in the Déya-bhdga, but vathor that there waa a 
family custom by which the eldest sons auccoaded to tho exclusion 
of the others as averrod by tho defendant. ‘hon it is alleged by 
the plaintiff that her mothor was in possession of tho proporty ; but 
she has given no proof whatovor of such possossion,—-and ovon if 
her mother had, as sho declares, takon stops 10 doprive hor of tho 
inheritance, yet the othor widow of Gobind Sahoo wag nob likely to 
give up her rights to the proporty, and yot we hoor nothing of hor 
possession and enjoyment, Again, ib is not probable that, if tho 
widow of the deceased Gobind had been entitled {o rotain possonsion 
during her life-time, she would have waiyed her rights in favor of 
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a distant relative to the injury of hor own childron, for tho Court 
can find no proof of tho ill-will snid to havo oxisled botwoon tho 
mothor and daughtor; nor do wo think it ab all bkoly that, had the 
plaintif’s mother suecooded to actual pospession, sho would have 
been deprived of it by the Governor Gonoral’s Agontin 1803. On 
the wholo, thorefore, wo think that plaintiff has entirely failed to 
mako out lier caso, Tor own adinissions provo that the coureo of 
inheritance is not governed by tho law current in Bongal, and in 
support of her other allegation sho has not givon a shadow of proof 
We dismiss the appeal with all costs and intoreat thereon from the 
date of decision to dato of realization—S. W. lt. Vol. IL, p. 176, 


Though marriedfand a widow, tho daughtor succeeds on tho 
death of hor divided fatlor’s widow.—Soobu Moudelly, v. duchalay 
Ammoy.—Mad, 8, R,, for 1854, p. (68, And this, oven auch widow 
be not her mothor—R. A. 8, 140-69, Vide Norton's Leading 
Cases Part II, p. 612. 


Undor tho Milékshard law, a daughtor can inherit a soparatod 
sharo; whero tho proporty is hold jointly, tho widow or daughter 
cannot succeed, but are only entitled to maintonanco.-Mooladah 
Debia, v. Ragmotes Debia—S, W. KR. Vol. XIL, p. 458, 


# Under tho Hind law, tho daughtor of « doveared mombor of o 
family to whom a soparato proporty was awarded for maintenance, 
is a suporioy hair to a brother’s grandsou.—Chowdhey Murree-her 
Pershad Dass Puhraj, v. Gokoolanund Dasa Mihu-putlirmmnett, Wi 


R, Vol. XVII, 0, 2, p, 129, 


Under tho Windt law, whore proporty is proved to ho a Ropa~ 
‘yato and divided property, tho daughtors and daughter's son pro the 
Jogal heirs ontitlod to it, and not more romoto relations to tho du- 
consed.+Burvigar Singh and others v. Mussummat Iunsco mul 
others.—Agra H, 0, Rop, Vol. II, a a p. 100, 


Held that, botwoon two married daughtor, Uho oireumalanea 
of having o son is no qualification on this sido of Indin, giving the 
married daughtor having a son a prior claim to inheritance of hor 
parents’ proporty over the marriod daughtor not having a son; such 
priority of olaim depending on the sovorul daughter being reapace 
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tivoly endowed (se-dhan) ox uncndowed (nirdhan), tho unendowod d 
daughtor having the proferonce. 


Somblo—a daughter who bocomos ineurably blind in hor infancy 
has no right to inhoritance, bub only to maintonanca—Baku-bdi 
widow of Ram Déss Vrij Bullub Ddse Appollant v. Muncha-bdé 
wile of Moti-l4l Ran»Déss Rospondont,-Bom, IL, ©. Rop. Vol. If, 
page 5. 


On this side of India, having malo issue docs nol delormine tho 
right to inherit, Comparative poverty is tho only oritorion for aoutls 
ing the claims of daughtors to thoir fathor’s cslalo, A nindhan 
(unendowed) daughter has preference ovor a sa-dhan (doworad ) 
daughter—Poli widow Appellant v. Nurotum Bapit aud Ldld Keshav, 
«Miat Respondents, —Bom, H, ©. Rep. Vol, Vi, p. 183. 


ftar® 
Seo Nund Koonwur v. Toolee Singh and Allad SinghemSol. 


$. D, A. Rep. Vol. I, p, 880. ante p. 227, 


Cancurra, I, 0. A.—Vhe 12th of May (874, 


Present ; 
, » The Hon’blo J. B, Phoar and G. G. Morris Judges, 


4 pee 
Dowur Koosr, (Plaintil,) Appellant versus Burwa Devo Sunoy, 
and another (two of tho Dofondants) Rospondonts, 


Under tho Mitdkshad, ag woll na under the law of tho Bongul Svbool, tho unmarried 
daughter takes the whole of the propeity in poforenco to hor mactod altoras but 
* under the Mitdkaharé she only taken in priortiy of thom, and nob to tho ultinaty ox K 
clusion of their right to inherit from thot fothor, On hov donth {6 yoor nowording to 
the ordinary rules to the noxt am viving hoiv of tho laatLull lnkor of Lho Tyoperly. 


Pheaw F-—In this case ono Tusoda Kooor, doughtor of Brij Beha. 
zee Laul, upon the death of hor mother took the proporty which is 
tho subject of suit, and which had bolongod to her fathor, Brij 
Beharee Laul, deceased, in preferenco to her sister Dowlut Kooor 
the reason for her, being preferred to her sister in this respoot boing 
that she was then unmarried, whereas Dowlut Kooer was marrigd: 
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Tysoda Kooer, after thus obtaining the properly, mavviol, sud 
it is alloged in this suit that she has a son, ono Jankoo Poraad, who 
is still living, Jusoda Kooor horsolf haa Iatoly diod, and Dowlut 
Kooor, her sistor, who survives hor, now makes claim to tho propor 
ty in succession to hor, And the question is whothor Jusola Rooor 
took tho proporty on tho death of hoy mother for an absolute ostato, 
or whethor sho took it only for tho agtalo of tho fomalo hoir of hor 
father Brij Beharco Laul, 

Tho right of tho daughtors undor Miliksharé Lnw to inhorit 
tho property of their fathor in default of malo hoirs and in dofault 
of his widow rosts on tho provisions of Section 2, Chaptor EH, of 
tho Mitakshard, 

Thero appoars in this Section to bo no restriction upon tho right 
of inheritanco or limitation in tho natwro of tho tonure hy which 
the daughtor holds hor father’s property when sho thus auceceds to 
its but a6 tho samo time neithor is thore ia tho Mitdkeltard any 
expressed restriction or limitation in this rospoct as to tho right of 
the widow in tho proporty which sho takos upon her husband's da- 
conse, In both casos alike the Mitdkshad ig vory concigo, and 
morely says that tho widow or daughtor, as tho caso may ho, in do- 
foult of male heirs talcos the proporty, Novortholoss tho Courta of 
this country and tho Privy Council havo unquestionably docided « 
Yimitation of right in tho mothor's engo. In the cago which is re« 
ported in the VIIL Mooro’s Indian Appeals, p, 651%, tho Privy 
Council makos tho restriction of widow's right dopand upon general 
considerations which aro just as applicable to the caso of the 
daughtox as to tho onso of tho widow; in other words, which aro 
common to tho circumstances of all femalo mombura of tho joint 
Hind@ family. Tho restriction or limitation upon the widow'y right 
is two-fold, namoly, in rogard to tho power of alionation, nud nlxo 
in regard to tho persons who succood to tho proporly upon her doath. 
And wo should bo bound upon tho authority of tha easo followed hy 
tho Privy Council ilsolf again in tho cago in LL Mooro’s Dalian 
Appeals p. 172,f to hold that notwithstanding tho ablaence of an 
express onactmont upon this point, so Lo speak in Section 2 of 
Chaptor IZ, of tho Mitékshard, still tho samo limitation in the 
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power of alionation, and tho samo rostriotion with rogard to tho per- 
sons who succecd, oxist in Uho caso of a daughtor agin tho caso of 0 
widow, 

But wo have furthor the opinion of Sir William Mnonaghton, 
page 21 of Hindd Low, who says i—In default of tho widow, the 
daughter inherits, but neither is herintorest absolute.” In Strango’s 
Hindt Law, p. 188, tho same doctrino is laid down, And the lato 
Chief Justice Sir Barnos Peacock, in tho caso which is roportod in, 
IX Weekly Reporter, p. 509, oxprossly stated thal the samo yostrio- 
tions and peculiarities which attach to the widow's rights in hoy 
liusband’s property, also attach to tho rights of iho daughior and 
other female heirs, It is truo that undor Para 8, Scelion 2, Chaptor 
‘IT of the Mitakshard, the unmarried takes solely whon thero is a 


* Competition between an unmarried daughter and marriod daughter, 


And in the doctrine of tho Bengal School, which has beon ovolved 
from Chapter XI, Section 2, para 80 of tho Ddya-bhéga, the vight 
of the unmarried daughter, who thus takes in proforonco to hor 
married sisters, is held to resemblo an absoluto right in this respect, 
namely, that if she dies leaving a son and sistois, tho property gogs 
to her son and not to her sisters,* But tho reagon for this spacial 
coursd of descent in that case is to bo found in special words in tho 
paragraph 80, Section 2 of Chaplor IT of tho Ddya-bhdga itvoll— 
words which are introduced by tho Commontator, and whieh aro not 
to be found in tho Mitikshara, nor any words equivalent to thom, 
These words are simply paronthotical ; and howover good a founda 
tion they may afford for tho doctrine of tho Bongal School, they do 
not give any reasons for modifying or affecting Lhe provisions of tha 
Mitéksharé in those districts whoro tho Dfya-bhaga is not tho gf0~ 

*verning text book, And Macnaghton, after the passage which has just 
been referred to, goes on to say :—~* According to tho doctrine of tho 
Bengal School, the unmarried daughtor is first ontitled to tho sue 
cession.” (And that is so also under tho Mitakshart;)—* If thoro 
be no maiden daughter, then the daughtor who has, and the 
daughter who is likely to have, malo issue, a‘o togothor ontitlod to 
the succession,” and so on, 





* This is not according to the Ddya-bhdga, b ‘ 
ten Vide Pyaveatha Davpana (Za in, hy 1003008 to Sulkelabnn and Maonngl 
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Cae, 1.7 DAUOIITER'S SUCCESSION, 40, 419. 


And in page 24, ho says>—Tf ono of soveral daughtora who had, 


ag maidons, succceded to thoir father’s proporty, dia leaving sone, 
aud sistors, or sisters’ sons, thon according ta tho law of Bangal, the 
song alone take the share to which thoir mothor was onlillad, to tho 
exclusion of tho sisters and sisters’ sons.” Aftorwards ho adda r— 
“hig distinetion doos nol soom to provail any whore but in Bengal.* 


_ A dosision of the Bombay Digh Court, was rolied upon by tho 
lower Appollato Court, but it has already been held by this Court 
that that docision docs not correctly oxpress tho law in regard to the 
Gaughier’s succession to their fathor’a property aa it obtains in this 
country,—Soe 20, W. R, p, 102, 


On the whole wo have no doubt that although under the 
Mitékshart law, as well as under the law of tha Bengal Sehool, tho 
unmarried daughtlor takes tho wholo of tho property in preference 
to hor marricd sisters, if thore bo any, sul, under tho Mitdkalad, 
sho only talkos in priority of thom and not Lo the ullimato exclusion 
of thoir right to inhorit from thoir father, Upon hor death, we 
think, that tho properly, must go according to tho ordinary rule 
which govorns tho doscont of property on tho doccaso of tho fomala 
hoir; that is, it goes to the noxt surviving hoir of tho last fall takor 
of the proporty. Jn tho prosent caso it must go to tho nenvost hoir 
of Jusoda Kooor’s fathor, that is hor sislor Dowlut Kooor, 


In this viow wo aro of opinion that tho dacinion of tho Lnwor 
Appollato Court is wrong in law and that the plaintit is antitled 
to a decroo, and, thorefore, the deoroo of tho Lowar Appolluty Comet 
must be reversed, and the deoroo of tho first Court allirmed with canta 
in this Gourt and in tho Court below—S, W, R. Yok XXL, p. Sh 


* Nob algo dn Bongal, Vide Vyuvaathé Darpaue, paged, 1002, 100d, 
$1 Bombay 1. O, oo J 180, port p, dav. 
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“Bomnay, Surren Counr.—Lhe 8th of November, 1859, : 


Pray-stvan Dass ‘Tons DAss and Jod-MonuN Dass 
Taswa Dass, Plaintifls, 
voreua 
Devevvar Bat widow of Ram Dass Wera Criann, docansad, Brads 
. van Dass Purstoram Dass, Goxan Naw Savax Naru, and 
“Nana Bar, Parpnu Dass, (oxcoutors of bho leat will and 
: testament of Porsuoram Dass Uma Oianp, doconsed), and, 
: Anriurn Jasus Lewis, Advocate genoral of Bombay, Dofondanta, 


a 


a 


A Hind4, on inhabitant of Bombay, entitled to soparate movable and immovable pro» 

perty, digs without male iesuo, loaving a widow, four daughtos, 6 brvthor, ant the 

© snale dasue of other deconsed brothors, Tho widow ia ontitlod to tho movable yro« 

y# perty absolutely, and to the immovable property for lif. Bubjool tothe widow's 

ye Interest, the immovable proporty descanils to tho daughtors. absolutely in proferonoo 
to the brother, and tho issue of the decoqsod brothers, 


* One Hira Chand Lakshmi Chand diod in the Christian 
year 1819, leaving four sons, Ram Dass, Purshotam Dass, ‘lulsi Dass 
and Jumna Dass. Tulsi Dass died intostate, in 1880, loaving one ! 
son, the plaintiff Pran-jivan Dass Tulsi Dass, Jumna Dass diod ins 
testate in 1832, leaving one son tho plaintiff Jog-mohun Dasa, J umnw 
Dass. Ram Dass died in 1846, leaving a widow tho dofondant Doy = - 
kuvar Bai, and four daughtors who woro all mariod, but no malo, 
issue, In his life-timo Ram Dasa had oxoouted a Guarati Will, 
which contained tho following rosiduary gifls rAnd whatever 
surplus of my funds thero may remain, the samo is to bo oxpondod 
for obaritable purposos in my name, with tho congont or advioo of 
my wife, and my brother Purshotam Dass,” 
‘The plaintiffs filed theix bill against tho dofendants, and amongat 
‘Gther things prayed that tho rosiduary bequost in tho Will of Ram 
Dass might be declared void and inoporative, as boing so vaguely 
expressed a8 to be incapable of being carried into offvct, and that 
it might be declared that plaintiffs, as co-heirs with Purshotam Dass, 
of Hira Chand and also of Ram Doss, and as mombors of a joint 
‘undivided family became ontitled upon tho doooago of Ram Dass, 
to one-third part each of his residuary estate, 
‘The evidence taken at tho hearing was considorad by tho Oourl 
to show that Ram Dass had aoparate property, movable and immov« 


ee 


sie 


Oirar. 11. DAUGHTER'S SUCONSSION, ho, an 


ablo, in roapoct to wlilch his Will, and tho realduary bequosb thoro» 
in contained could operate; and two quostions aroxo with rogard 
to residuary boquest, L—Was tho samo a valid boquost to charity, 
having regard to the vaguenoss and gonorality of Gusrali word for 
charity, ote. “Dharm,” usod in tho Will? and IL—~IE tho boquest 
was void to whom did tho vesiduary property of Ram Daas, tho 
subject of such bequost, deacond ? ‘ho decision of the Court with 
rospect to the first point was that tho boquest was void, and that 
the residuo was undisposod of, ‘Tho judgmont of tho Court on 
thie second point was dolivored on tho above day by Sausso O, J. 
and was in substanco as follows i 

The testator loft a widow and daughtors, and wo mush consider 
first what estate the widow took, the husband dying loaying soparnto 
property, I havo felt considorablo diMoully in coming to any do- 
cision, tho schools boing so conflicting, and it is dificult to follow 
tho reports of the Addiwt, Tho books of chiof authority in this 
part of India aro throes Manu, the Mditékekard, and the Vyavahdra 
Maytkha, Myr, Colebrooke in a lottor, fot out in tho Appondix to 
Strango's Tind4 law,* speaks of tho Maytkha aa boing in the woat of 
Indio, and partioularly among the Mohrattas, tho gronteat authority 
‘after the Mittksharé, Mr, Borradaile, in hia roports algo, aponka 
of those as being tho threo books gonorally roforrod to in this part 
of tho country, T had onquirios mado of tho shdstote horo and at 
Poona, and was informod that these throo hooky havo boon oxtaby 
lished by usngo os authoritios in this part of India, and for tho lust 
eighty years havo boon roforred to as auch upon tho law of inhori+ 
tance in this prosidanoy. 

On this sido of India, a difforont rulo ia considorad to provai), 
and itis based on tho authority of tho too books T havo moutionad, 
In Strangot it is stated that tho rosbriotions thoro montioned on tho 
disposing powor of a widow ovor proporly inhoritod from hor husband, 
soem to concern laud only, whorons with rogard to movabloa aho 
has a groator latitude. Mo cilos Bougal Reports of tha your LL, 
and two Borrndaile’s Bombay Reports p, 428, I have referred to tho 
latter, but it doce not appear to xupport tho statement, In Stovl’a 
* Summary of Law and Cuatoms of Uind& Cnstes in Dalian,” 
piblished by authority of tho Bombay Govornmont in 1887, it be dni’ 


# VT po Yok dy pp ae aay, 
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down that tho widow of a soparated brother dying without mato 
issue succeeds by inhotitauco to tho whole of his shato of tho 
family property and acquisitions, but Lat eho has no right to alionate 
{thmoyable property without the consent of all tho malo hoira,* and 
subsequently, “females, however, possess a lifo-intorost only in 
immovable inherited properly and cannot, thorofora, alionate ib 
without the consent of tho next male hes} Ho also statos that in 
Khandosh and Satéré the widow is heiress to tho luaband’s porsonal 
 gnoperty, but holds the roal proparty for lifo, and without powar of 
aledation. In the Mitékshad} it is laid down as a soltlod rule that 
a wedded wife, being chaste, takes tho whole ostale of a man who, i 
“ being separated from his co-hotrs, and not re-united with thom dios 
leaving no male issue, In the Maytilkhag tho law is laid down vory 
,iouch the same way. Fiom thoso authorities it would appoar Uat 
‘aiimidow takes an absolute intorost in hor husband's ostato; but in f 
answer to my question the Shdstrés statod that a9 lo tho immovablo 
property she is limited to the uso of it for lifo, but sho has powor ‘ 
over the whole estate for proper purposes, provided sho oxhauat tho 
movable before resorting to the immovablo property, the Intter boing ‘ 
an object of cme to tho Mindi law, with a viow lo proservo it for 
the heiis, The schools and the casos mo conflicting, but T find that 


rs aS. 





over the movable the widow has, according to somo cases, & powor of a 
disposal, but that this power is doniod in rompaat to tho immovable, + “i 
Jo Madhas it was said that « widow may givo away porgonal propor ’ 


ty during her lifo, but cannot will it, 

*Onithe whole, I think the apinit and practice of Itind& law, ag 

* recognised in Western India, will bo Lost constiuod by treating the 
widow as having uncontroled powor over the movablo oatato, but ns 
having nothing more than a lifs-uso in tho immovablo state, ‘The 
wide has according to the ee books © numbor of duties thrown 
upon her in respect to tho node of spending money sho may havo 
inherited, but these dutios aro of such o charactor, that it would be 

_Dppossible for the Comb to enforco tho porformance of thom. 
have, therfore, come to the conclusion that in regard to immovable 
property her estate is in the nataro of that of a tonant for lif, 








* Para 25, p. 42 + Pan. 72, p. 00, “" 


+ Chap, IT, Scot, 1, para, 39, § Chap, LY, Soot, 8, paras, 1 and 2 
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Cuan, 11 | DAUGIULER'S SUCCESSION, &e. 198, 


» Pho widow, thon, not having an ‘Abaolute ostiite in, the immovable 
proporty, it yomaing to dolormino who aro entitled to the absolute 
intercat subject to tho ostalo taken by hor, Tn this caso (hore aye 
daughters, Now, accoiding to all tho uuthorities, tho daughters 
take noxt after the widow. What, thon, is the mbure of the alate 
thoy take P Lore, again, thro aro difleronces of opinion, bnb donl- 
ing wilh the quostion according to tho theo books 1 have montion« 
od, ib appears to mo that the daughtors tuko an absolute estate, Wa, 
find quoted in the Maythhe,* a passage fom dlanw: “Tho son of a 
+, man ig oyon as himself, and the daughtor is equal to tho son; how 
thon can any olher inhorit his popeity, bul a duuglter, who is as 
ig wero himself? With reference to this point, alya, | consulted the 
Shdstrts both hero and at Pund, and ingtied whether deughtua 
could alicnato any, and what, portion of Lhe property iulevited fone 
a fathor who died sopate, ‘Nhe anawer was Uneb daaghteaa sy abe 
taining propo ty could alionato it al (hoiy will wud plename, and in 
this the Shdstrts of both places agioed, both alav refeuing to the 
above toxt in tho Mayitiihe as their authority for Uiat position On 
roviowing all accessible authoritics, I have como to tho concluaion 
that daughters tako tho immovablo property absolutely fiom theit 
fathor aftoy thoir mothor’s death, I therefore hold that tha plain« 
‘ iffe havo no locus stendé to maintain this suil, he bill mut be 
+ dismissed with costs as against Dov-kuvar-bdi and tho Advoenty 
General, As to tho other parties, though nominally defendants, 
they ato virtually plaintiffy, aud have been acting in concent with 
them, as to them T think tho bill should bo dismissed without coataf 
Bom, LC, Rop. Vol. 1, p, 180. 


fe eereenenceteatetornano ao ownee 
* Chap, TV, Seat, 8 para, 10, 


4 With rospoot to tho aboyo dootsion tha Tigh Cont of Ynnbay, fs the dpebetes 
of Jamiyatiam a Bat Jumue (soo post) las obser vudl tt follewa oft ny ate 
giz, tho natura of tha cstato which Uo wilow of a mparatedl Wind taker on Iain 
oath in his immovable popoty, wo hove alendy Inthiated that it ght, ie vhla 
Gomt, to bo considered os definltively cabiblinhetl, Ib wan dn ettoet aetth st hy on 
elaborate dooision of tho porent Chiof Jushios pononnsed on the Joby Suprenn Caer, 
Aftor an oxhaustivo roferonce Lo all tho nccowmible yrintest nnthenitten, ated tar tonsauttiae 
tion of many loanod Shas ten oclon woll Lawwi on ts adker ble ef thes Cossat pat 
Devduvar-ddi'a ongo, and which has ginao Woon adtin In the Vilyy Band, ay a 
caso dooidod thoro in tho omly pait of thy promot year, Phat des inien woe that on 
this sido of India, tho widow of s Hoparated [Buds talon only adits ate ja tue erparate 
mmovablo property of her depsanc huaband ‘Che notion Chat a coneliigg to theo Alitdhs 
shard auch property forma pal of the widow's aff ddan, ined arma t, Hes tan rey gleaedy 
to her heha, nob to hor husband's, waa fomedod on te pave of Shy bss Strange 
(Chap. X, on widowhood IIL Le, pp, 248) whilel wi ttle Ino on A tibstaken Iptereuce 
bo tho Mildlsuhart'm= Vite Nowlon's Loading Cason, Barb 1, py. BY, 
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« Partially opposed to the above decision ava the following aaaca i 
Sy Ganoura, SD. Ae—Zhe Bad of Fobrucn'y, 1820. 


© wrogsinecae Gyan Koonwon, and Joya Koonwon, Appellants, | 


VOVBUS . 
Dooxnon Sinan, ond Deer Durr, Rospondonta, Oy 
By the Hinda law o daughter has no powor to alfonnto ancoatral proporty to the dotrie 
| mout of the athor heirs of her fothor, 
it . 


» , This suit was brought by the xespondonts, for possosdion " of 

two-thirds of sixteen mehals in Porgunnah ‘lilowah, villah Behar, 

i Gyan Koonwur had obtained possession of tha wholo ostato of 

het father, Kehur Singh, undor a decreo of tho Suddor Dewanny, 
dated the 6th of October 1814* Tho plaintiffs assorted, that, on 
dhe Gth of November 1816, she executed a deed of partition of tho 

. ‘Ryhole estate amongst her threo daughtors, Nunna Koonwur, Doo 
Moorut and Oomed Koonwur, or thoir then oxisting hoirs, and uny 
der thig deed they jointly claimed one share in right of thoir mother 
Deo Moorut; and Dookhun Singh a socond shavo, as tho adopted 
gon of Nunna Koonwur, Gyan Koonwur, on tho other hand, 
denied that she had ever executed such a dood, but on tho contrary 
pleaded, that she had proviously, in Octobor 1815, bestowod the 

. whole estate in gift on Joya Koonwur, tho widow of hor deaonsed 
én, (Che legality of this deed of gift was donied by tho dofond- 
ante.t The Judge of the Provincial Court, Mr. J, B, Elliot, ro» 


ferred the point of law to the Pundita of tho Provinoial and the - 


City Courts of Patna, Thoy declared that Gyan Koonwur was 
’ incompetent to alienate, by gift, tho ancostral property sho hold, 
whilst there wore heirs and claimants to the estate living, On this 


opinion Mr, Elliot passed a decree sotting asido tho gift of Gyan ,. 


Koonwur to Joya Koonwur; but as ho gave no ovedit to the deod 
of partition, on which the plaintiffs’ claim was founded, ho also dia« 
missed their suit, leaving the estate in Gyan Koonwur's possoasion. 
From this decision Gyan Koonwur and Joya Koouwur profarrod 
an appeal to the Sudder Dewanny Adawlut. ‘They pleaded as the 
grounds of their appeal, that it had been ruled in the very decree 
by which Gyan Koonwur gained possession of tho state, that the 
daughter’s son had no right of inheritance, during the lifo of the 


# See ante, p. 227, >t Slo, in orig, : 
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Agughtor ; ae thorbtor pee Soca eile lagi ligir; and 

that, as hot only Hoit mado no objoobion to, tho gift, it was unjust 

to sot aside that gift on tho ve of tho rospondonls, who Ware 

not hoits, 

, On the 19th of April eer tho easo camo bofure the Third 

Judgo (C. ‘t, Sealy). Ho vofoired the proceadinga to the Lind 4 4 
8 


ae 
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law officors of the Gourt aud called on thom to declare, according bo 


5 ho Matthila and Wostern Schools of law, whotha Gyan Koonwur 


iy yas compotont to bostow tho os(ato in gift on Jaya Koonwar; and 


» GP not, who wag ontitled to tho ostato on hor docongo, ‘Choir reply ud 
. " ywas to the following offoct:—“ When a person dios, leaving no malo 
issue, the widow who succoeds to his estate has no right Lo alionnte y 


any part of it, except for yoligious pin poses ; and, therefore, the 
daughtor, whoso right of inherilanco is weuleur, (heb is, who only 
succoods on fuiluro of the widow, w fordioné can lava no auch rights 
Now, it appears from the decreo of tha Suddor Dowauny Adawlut, 
‘ated tho Oth of October 1814, that the proporty iu queation is 
ancestral, and not Gyan Koonwur's poouliar proporty (Slrtadliwa, oy 
and also it sooms from the doed of gift that euch gift waa nok made, 
for religious purposes, According, theroforo, to the Jaw, aa quevadi 
dit the Matthila aud tho Weat, tho dood is iuvatid. Suoh.boing tho 
* bags tho proporty will go, afler her death, to tho nearost hdir of 
hey fathor, Kehur Singh, thon living, or, ag in the ensa of tha 
: widow, tho proporly gooa, on hor deccaso, nob to hor hin, hub to 
, the nearest heir of tho hushaud, who may bo thon living; sa the 
: * gamo rule is to bo obsorvad a Jortiort ax vogards the daughter, Now, 
y aooording lo the Maithilw School, there is no dexcondant of Kolur 
a Singh, who can inhetil from him, and, thoreforsg, on Gyan Koonww's 
De death, the estate will go to the doseondant of his fabher, or grand- 
+ fathor, or other ancoalor, who may ho hia noarosl supinda Accard- 
ing, howovor, lo tho Wealorn School, ‘looleo Singh, the aim of 
Kehux Singh’s (another) daughtor, will sueceod to Ubu whole watate 
on the doath of Gyan Koonwar, should ho atrvive her, ‘This dite 
foronco arises from tho Westorn School considering the daughtura 
gon to be an heir, who is not ackuowledgud as such in Afithile.® 
Chis Vyavasthé is agroonble to the Vinidechintimani, Vieibe- 
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é vatndkara, and Vivéda-chandra, and other authorities recognised 
geen Maithtla, and to tho Miidhshard, Vir milrodoya, Vyavahdramid= 
‘* idhaue, Vycvahdra Mayékha, ond other authorities rocognizod in 


a tho West,” @ 





24 1 Makdbhdvata,— Vor womon, tho horitago of thoir husband is 
“ spronounced applicable to use, Let not womon on any account make 
a “paste of their husband’s woalth,” 
by Tho Vivdda-chintémant oxplains “ waste” to mean gift or aalo 
fo, at pleasure, 
AykVtr-mitrodoya: >— The powor of a daughter over aucoatral 
Fonety | Sy ngt such ag that sho should alionate it at pleasure.” 
ii ELho toxtof Katydyana quoted in the Ralndkara, Vor-mitro 
[ds a other treatises :— “Let the childless widow preserving 
ie dud bed of her lod, and abidiug with her yenorablg pros 
bnjoy with moderation the proporty until bor death, After 
i bait let the heiis take it.” + ad 
Vivdda-chintémant :— First his own son, then lig son’s acin, xf, 
{ 







then his son’s giandson, then his chaste wifo, daughter, mothor, 
father, brother, hnothei’s son, and the nearest sapinda, cach claims 
the inheritance on falmo of tho proceding.” 
te , Afétdhsharé :—* On foiluro of the daughtor, hor son clains ay :: 
lS ihaxt.” 
ik Viy-nvitrodoya :—"' On failuro of tho daughter, hor gon (in- 


ni 








is - e 
o ug appearing that tho gift by Gyan Koonwur was invalid, 


NM Seal fi pn the Bth of May 1828, affirmed tho decico of tho Lower 


2 Gout, ay far a8 regardod the litigated proporty ; but asho made their * 
ee? own costs, in both Comts, payable by each party, tho opinion of ano»  * 
oe ther Judge on this point was necessa y, and tho caso was accordingly , * 


Senet before tho fifth Judge (R, IL. Rattay), In tho moan timo, > 
‘Gyan Koonwur diod ; and on the 22ud of May, proclamation being / 
made for hor heits, only hér daughter Oomod Koonyur, appeared to * 
claim thé propaity. On the Sid of Fobruary 1829, tho onso came ’ %, 
on finally before Mr. Ratthiay. Io coincided in opinion with My, 
Bealy, and, accordingly, mado thoir own costs, m both Courla, payable 
by the parties Lospoctivoly, Oomed Koonwur to discbmgo the costa 
due by Gyan Koonwur, “Possession of tho ostate was not avardod 
toa my one by the Qo but gioy. prison who gongidgrod he had & 
Can 
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Onrale; ft] i i 
Lillo to it, woa loft ab borty to profor his daim in the Civil Court, i 
according to tho Regulations Sol, 8. D, A. Rop. Vol. IV, p. 980 £ 


(New Ed, p. 420). ‘ “4 





Cancuwra, IL C, A—Zhe 28h of May L879, "a 


Prosont: 6 
The ILon’ble J. B, Phoar, aud W. Aiuslio, Judges, uh 


Dro Persad (Plaintiff,) Appellant, verses Lusuo Roy (ona of tho 4 
Defendants,) Respondent, 


Whoro the daughtor takes hor father's property on Ce deute of the widew in default 
of n don, sho takes the inheritance with ov qnalitiod power at regard allunatin, tte 
yospeol of whieh sho is in no butter situation than the widow. On the death of 
auch dauglitor, tho hoir of the fucker aucaoods aa Ais holr, and nob am Aoi liete, 


® 





3 
Phear J—It appoars to us that thore is no doubt now’ on ci, 
sido of India that, in auch a cago as thia, whore tho daughter tales ' 
hor fathoy’s property upon the daath of tho widow in default of a aon, 
he takes tho inhoutanco with a qualified powor as regards stionn« 
tion, Sho is in rospoot of alionation in no botlar sitvation tha the 
widow, and any alionation which may be mado by her ix lidhle to be 
called in quostion by tho hoir of hor father, who will lake the ine 
horitanco at hor déath in default of a valid alionation, Whntever 
tay ba tho stato of tho authoritios in tho Bombay Prosidency (at 
for instance acaso cited on tho part of the 1vspontont), here, wo 
think, there is no doubt that on tho doath of tho danghtor who haa 
taken the property, it is the hoir of hor futher (the ancestor) whe 
succeeds, and who takes it as tho hoir of tho ancestor, aul nob as 
hor hoir, It ig nob necossary to ouquiio whothar tho plaintiff was 
in oxislonee or not at tho timo whon the alicnation waa cfluetad, bo- 


cause wo think thetat no timo during the daughter's life, had whe i 
an absolute unqualified power of alionating tho propeity, With 
theso views wo think tho decision of tho Lowor Appellate Court 
rhust be rovorsed, and tho caso xonk back to that Comt for retalal 
on tho morits—8, W. R, Vol, XX, p. 102, 
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Bonmay, TL C—Zhe 18h of June, 1808; 


NAvAr-ram ArMA-naM, Appollant, » 
: voreUs 
OND-KIsKOs, SUIV-NARAYAN, Rospons n 












0. tho Hind law of Inhoritanoo as shila fin 
ovablo property inherited. by « married woman from hor father, whethor orn 
tly. outitled to tho ngme of airbdhwn, dordonds on hor doath to hor own 
not to hor father's asoondants, , 
90 jesgonding on. martiod woman from hor fathor olasuos na sirisctiaun, a 


‘hard’ by Arnould Acting C, J, Forbes, ond 
the: factsiof the’ case are sufficiontly disclosed in-the 
mént-of: tho Court, delivered by Forbes, J = 
joied-tamn, a person of tho Surati Shrimatt Bralim 
leaving « widow, a son named Navo-shunkar, and, 
named. Lalita. Naro-shunkar died in his mother’s life-tiin 
Lalita survived both hor mother and his brother, Lalita mar 
. Nund-kishor, and had by him two daughtors, ono of whom name 
BRuksh-mani, survived her, Naval-ram, the plaintiff in this action, 
# the judgment-oreditor of Huri-shunkay, the husband of Rukali« # 
ani sand Nurotam, the defendant, is tho brothor of Lalita’s lus. - 
und-kishor, Naval-ram sues to. obtain a declaration of 
ela to a heaps in’ the, oy of olugl and suite 
















@ possession of the defendant Nurotam, 
The important text of Manw on tho subject of a woman's ate: 
dhun or peculiar property is the 9th shloka of tho nintl: Chaptor i 
What was given before the nuptial fire, what was given on 
bridal procession, what was given in tokon of love, and ‘what 
ived from a brother, a mother ora fathor, aro cousidordd: 
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brothor ; ay that which was presonted (to the bride) by: the Bie 

nal uncles, and tho rost (aa paternal uncles, maternal aunts Say 

at the time of the wedding, before tho nuptial fire, ond gift’ on 
“fodorid maviiage, or gratuity on acconnt of auporsesaion, ag will be 









siljgoquontly oxplained, and also property which she may have a 
quired’ hy inheritance, purchase, pactition; seizure, or finding, are 
denominated by Manu and the rest, woman's property.” 





FY 





Furthor on, the Commontator oxplaing that tho enumeration © 


of aix sorts of womaw’s property by Manw in tho loxt quoted, is 
intendod not ag a restriction of a greater number, bub of a denial 
of a loss, 

ho author of tha Mithksharé would appear, therefore, to hole 
that proporty received (or inherited) by a woman es her. 
after’ her marvingo is woman’s property. 


“After ‘eaathiay 3 what ho conaiders to bo “ woman's property,” 
‘the author of the Mitéksharé gooa on to oxplain how it desconda,* 
‘ho appropriate toxt to our prosont purpose is tho following »— 

Para, W2—In all forma of marriage, if the woman leave pro. 
Bony 5 that is, if she havo issuo, hor property devolves on hor 
‘daughibors.” \ 

Jagan-ndtha sooms to hold that property which a woman tn 
hovita from hor fathor ig not: strt-dhen, in tho strictest senso of that 
term, but that it is pagent to tho-contract of her husland ao long 
as ho lives. . 

Sir ‘Thomas iain himaclf enumerates twolvo doscriptions 









wof “atrd-dhwn,” of which the cleventh is— property which a woman. ©. 


may havo acquired by tnhertéance, puychaso or finding, what hag 
beon inherited hy her being so classed hy Vijpeneanears whowo 
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* Hoo howavar the wltlow’ nncoosaton { in tho Muin Hook; and tho ordor of mugoone 


sion tu tho ordinary proporby in the Mitékabart comuioneing, from that of the widow, 
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vailg:.in: tho poninsula ; whilo it. is otherwise considered 
ore. of the. Exstern School,”* And as to the descent of 
property the same author says: “ According to the Miték- 
nd its followers, the property which the widow may have ac- 
by inheritance is transmissible to her own heirs, classing 
is school. as part of her stri-dhun,’} tho goneral rule. as to 
1’ being that if ‘ib Tielong “ bo a sncrlodt woman, wee 


it, Tacleding personalty inkeulted from lier husband, with land also 
according to the ‘Mitéksharé, -are.. her lineal descondants in tho 


» female linet. © . 7 
» My. aati Strange, in his Mesa, remarks that * Siri. dhun 

















and the sielidonved over the endowed; then to cher. 
daughters, daughters’ sons, sons, and son’s sons. ||. . : 
Sir William -Macnaghton remarks that—‘‘in the “Mitdleshard, 
whatever a woman may have. acquired,: whether by dnheritance, 
purchase, partition, ‘seizure .or finding, is denominated woman’s 
‘property, but it does not constitute her peculiwm.’ 
It, must-be observed, however, that the author of tho Miték. 
& expressly. guards: the supposition that he employs “ woman's: 
“property” asa technical expression. Tle says: “Lhe term ‘woman! a 
‘operty conforms in its import with its etymology, and.is not tech~ ‘ 
nical, for if the literal sense be admissible a technical acceptation is 
improper.—Ibid. 
-. . According to all the authorities ‘i have been examined above, 
with tho exception: of the Hastern School, represented by. Jagan-nath;. ° 
_ the, ‘author of the Digest aud which is of little authority on, thig 
“side of India, it would appear that property inherited by a married 
woman, from cher father, whether or not it be strictly entitled to the 
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e Stra ‘H, Ly Vol I, p. 81. ee | Stra, HL, Vol I \p a8, 
“ ff Sara, HL L. Vol. J, p. 249, 

* §. Strongo's Manual of Hindé Law, Chap, V. Seo. 145, :, 

I] Ibid, Chap, XT, Boo, 854, 


- a treiceree Prinoiplos and procedents of Hinde Taw, OP, 
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namo of striedhun: of Peo : 
does: not admit), descends on: her donih 4 to ; 
futhor's, heirs; ox,.t0 apply the low to tho cirotmetancos 
particular case, that Ruksh-mani, tho only surviving child :0 
was the lawful heir -to the property which dosconded from 06 
yam to Lalita, é 
‘The. usage of the country in which tho suit arose talos: preg 
donee of tho law of the defendant in our Courts; indood,.if.s 
xoeptional local usage as that contended for could bé show 
would no doubt bo binding upon us. But Bhal Chunder Shastel 
opinion could hardly bo accepted as a proof of tho local usage, nor, 
if ib were, would it bo in this instance conclusive, because, all that ” 
_ the Shéstri says is that. inhorited property is not Sloidhun Ma, .. 
« Borradaile’s work,* on tho country, is a body of proconstituted 
avidenco, Tho following is ono of tho answers which wero givon 
to Mr, Borradailo by tho caste of Surati Shrimati Brahmans + 
“Tf a woman inhorits moyable or immovable ‘property. 
hor father o dies childless, that Feed reverta to theft 












al 






i authorities which ave.of moat wélghi in tho 0 Bosabey 
? } “Rulceamani, tho only daughtor of Lalita, is tho holy to — 
ho: iramovablo property. which Golite, luherited from hor f{athox, 
‘Oomederam, 
“Pho work of Sir W. Macnaghton is of moro authority. in.the 
Bongal Presidency than it is on this sido'of India, Wo havo alrondy 
considered the remks of Sir Lhomas Strange, and have como: to 
tho: con¢lusion that tho interprotation adopted by tho Southern 
‘authorities alluded to by him is tho interpretation which is appli- 
eablo botwoon the parties in tho prosent auit, and that an inhoritanco 
dosconding on a daughtor classes as Stri-dhtn and dosconds accord 
BL meets HL ©. Rep, Vol. J, p. 209, t 
“By Hindt Law, on the denth: of ono of two sistore on whom © 
“th lioreditary office of dancing girls altachad too Pagort, had paasodl 








“Me Borradatlo, tha translator of tho Vyarakdra Maydkha, won employe 
AyD, 1897, in collocting information regarding the oudone of te THiustt cue in 
Brat, by pultlig quoations to tha acoradated heals of thy onaker and rewrdiug thelr 
vo Aumaverae: “Lhia work hus always boon colidered te be puculiurly valuable, 
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on the death of thoir mother, the share of the deccased sister in the 
office devolves on hor daughter, and not on the surviving sister by 
survivorship —Kamaksht v. Nagorathuam.—Mad. H. C, Rep, Vol. V, 
page 161, é 

A. Hindtt died possessed of self-acquired property in land, leay- 
ing no sons, or sons’ sons, but ono widow, a daughter by the widow, 
and another daughter by an elder wife deceased. ‘fhe last died in 
the widow's life-time, leaving tivo sous :— 

Held that the daughters as co-heiresses took an estate in re- 
mainder, vested in interest on their father's death, and that such 
vested right, on the death of one of them during the widow’s life-time, 
passed by inheritance to her sons, who upon the widow’s death 
became entitled to cnter into possession of their mother’s half as 
her representatives, 

The widow in Western India has only a particular estate for lifo 
in the immovable scparato property of her deceased husband.— 
Jamiyat-ram and Uttum-ram y. Bat Jomna*—Bom. H ©. Rep. 
Vol. III, p, 11. i 





* The inacouracy of tho above decision is woll shown by Sir John Norton, who, 
after citing the caso of Joy-gobind Sukas vy. Mahtab Koonwur (78, W. Rp. 1) and that 
of Rat Sham Bulluth v. Pran-hiseen Ghose (6, Beng, 8. R, p. 21; 8, Wyman, p. 118,) 
has mado very good remarks, some of which ao as follows .— 

“Opposed to this is the crso of Jamayat Ram y. Bai Jumne (2, Bom —It. C, 
R. p. 10), whero one Kashianm died leaving a widow Ram-bai and hey daughtor 
Junina, Ho also loft a daughter Soonj by a predeceased wifo, Spuitj liad two sont, 
Tho widow Ram-bai aucceoded on her husband's death, Sooruj predeceased Rain bal, auct 
the Court held that the daughters Sooraj and Jumna took an estate in remainder vosting 
at their father's death ; that tho jus rep csentationis oxista aniong daughtor's dons, just 
a8 among son's sons ; and that on the death of Kashi-ran’s widow ‘Ram-bat, tho suns of 
Sogiaj were entitled to enter into possession of the moiety which thelr mothor would 
have inhoited, if sho had survived Ram-bai,” 

“Tt is conceived that this devision cannot be suppoited on moro grounds than one. 
In the fiat place, it entirely upsots the odo succcssionts, according to whith, no 
daughter's son can be an heir so long as a daughtor suvives, (Seo I, W. and Buhl, 
page 185. “ho ordo successionis is one, by which the mote remote only succeeds in defunle 
of there existing no one nemer living. It was indewd conceeded by the Comt that the 
question was to be determmed by a consideration of the estate of tho family al tho 
Aoath of the widow Ram-bai.” 

"If this position had been acted on, thors being a daughter living at the widow's 
death, she ought to have been declaed the nost in succession, the uthor daughtor'a 
sons being postponed as long as sho lived, Thus tho ordo successionts would not have 
been violated.” 

“Siero ib la to bo observed that the passaga quoted (in tho decision) fiom Sir 'T, 
Strange is nob correctly applicd. ‘This passage from Strange is no authority for tho 
position tliat an estate vested in Sooruj co enstanté of hor father's death, ‘Hho correct 
position would be that as bofore the widow's death she had diod, the othor danghter, 
dunt, was entitled to succoed as daughter, the next in sucaossion acemding to tho 
ordo successionis; aud that on hor death, hor sister Sooru's sons would suceeod, nab 
as ropreaonting thoir mother, but as daughter's sons, and ay such the next in tho ordg aude 
ccasionis.” 
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Opposed to the abvue three decisions wre the following easea whieh 
appeur lo be in strict ucoordunce with Nindé low. 


According to Lindt: luy, & deccasad daugliter’s son has uo right 
of inheritance to the ostate of his maternal grandfavhor during the 
lifo of any of his mothou’s sistous—Aesseemenuad Ramadan ve Bem 
hary Lolh—-N, W. Pro. Rep, Vol. L, Part VII, p. Ld 


; Cancurra, UL OG. A—The 8rd of Jonwary, 1807, 


Present: 


a 
The Mon?ble Sie Barnes Peacock, ATG. Chief Justice, aut 
Tlewble L. 8. ducknou, Jtadgea. 


Joy-Gonnn Sonag (Dolondant ) Appollaut, 
OVS 
Martran Koonwur, (Plaintil’) Respondont, 


Tho sutvivor of novoral Tnht sisters da not boul by decioer oblained againal hor 
wlatiga douing thoi Jives whose intorcal was only 6 Iifedntorost in thei father's pres 
porby which, on thely death, paxsod to Uho survivor as hele to hor father 


Peacoek, O, J-—Tho plaintiff in this caso claims as heir to her 
father. She docs nob claim as hair to hor sisters; and although 
sho and hor sisters book tho ostuto as heirs of the futhor, still her 
sistors had moroly tho right which w fomato tales by inhoritunes, 
namoly, (ho right which continnas only diving hor life, ha sisters 
could nob transmit the ostato to their hoirs, bat the estate upon 
thoir denth prssod to tho plaintif’ as the heir of hor fathor. ‘hora. 
foro the pluintifl is nob bond by the decicos which wore obtained 
against tha sinters during their lives, 

Tho decreo of the Lower Appellate Court is allirmad, but with- 
ont costs, no one appoming for the respondents. We RR 
Vol. V1, page 1, 


Phe jus vepresatiionia ovata atnong fons homme they ceo all neni al the 
goproonay | but danghters ave net mombors of dhe co parccnary. ‘hoy have no right 
to init, 1 thee he mate reraling of an medivulod family, Oey aie only ontithal 
to mintouanes, whieh dened the inheritance, but a elnge upon it Te ba rene ised, 
thorofme, that tis eae oamot he anpported  Batively oppeeend Go thier vellag be thee pm 
anys in TW. aud Debl, po d88, and Ale Mead v Aedarg Lally WON WUE 
(Allahubul) pe ULE where ft wae Held Chat ae iteceaiest changlitin enon feo right te 
twhorib hts uudecal prandfithera calle, dui the Hie al any ate at tus sitlya's 
aisturd, Yy Maun ya 1d," Norton's Lanai, Gao Part 2, pe Ol Gah 


Vou ll, ie 


SOT AEE 
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A. daughter excludes nophows, but if she die without issue 
(male), the inheritance will go noé to hor husband, but to hor fathor’s 
nephew.—Ramjoy Seal v. Tara-chand.—Wast's Notos of Cases, 
Case No, 58, Vide Morl. Dig. Vol. IL, p. 79. 


Tho Privy Council affirmed tho principle of a decision of a Full 
Bench of tho High Court (9 Weokly Roportor, p. 505), which hold 
that, in the caso of succession by a royorsionary heir after tho death 
of a widow, who takes inhoritanco from her husband, and ia dispos- 
sessed, tho poriod of limitation as against the roversionary hott, in tho 
absence of fraud, is not to bo reckoned from tho Zime whon ho sue- 
ceeds to the estate, but from tho timo at which it would havo beon 
reckoned against tho widow if she had livod and brotght the suit. 

According to Hindé law the right onco vested in a datightor 
by inheritance does not coaso until her death, notwithstanding sho 
become barren, or a widow who'has not borne a son, Circumstances 
of that naturo do not destroy a heritable right which has onco 
vested, 1f* two sisters upon the death of their father, together con- 
stitute their father’s heir, then upon the death of one of thom the 
property which descended to both’jointly, survives to the other whose 





* Tho conditional conjunction “If” used in tho veghining of this gentonce ia nob 
in the body of the decision from which tho abovo abatract ig diawn, ‘hat pal of tho 
decision of which the above is the sam giant note ama thus:—-"In the caso of Votdye 
Nath Sett y. Doorga Churn Bosack, the igh Court of Bengal, original jurisdiction, dooidad 
on the 28th of Fobumy 1866, it waa held by Mr. Justico Morgan aftor consulting Mv, 
Justice Shumbhoo Nauth Pundit, a learned Hindi Lawyer, that in a caso whore tivo 
Hindi daughters auccceded, by inhoritanco, to thelr fathor's oatato, and ono of them 
died leaving her sister who had then become a ohildless widow, tho propo ty survived. 
to hex sistor, because, like widows, the two daughtors collestively wore, in a legal sons, 
ante heir to their father.—Vyavasthd Ddrpana,\ by Shama Chun Sirear (Ootave Id,, 
page 170). ‘heir Lordships ao of opinion that the last-mentioned dogision was corroot, 
and that upon Tainciplo, ne well as wpe muthority, tho estates, upon tho death of 
Smode Moyes, survived to (hor sistor) Nittokally, though she avould, ab that timo, have 
been jucompetont to take by inheritance fiom hor father,” So the word “if,” whigh 
alters tha senso of tho original, must haye been inadyartontly used in the original, 

Somo othor important pats of the above-mentioned decision avo as follows :-~ 

There is a gicat analogy betweon tho case of widows and that of daughtora tak- 
ng by ivhoritanco, though tho protention of daughters is inferiur to that of widows,” 

“Tn tho caso of widowa, it has beon held by the Judioinl Committoo (Sco Bhagwan 
Deen obey v. Myna Bat, 11 Moore's Indian Appeals, 487, wnie, p. 278) that tho estate 
of two widows, who take their husband's property by inhaitanco, is one catate, “tho 
vight of euivivorship,’ 16 is there anid, is go atrong, that the guivivar takes the whole 
proporty, to tho oxolusion even of daughtors of tho deceased widow.” 

Tu tho onse of Srimuttu Muttu Vezia Ragunada Rant v, Dora Singay Levan, 6 Madyns 
High Court Reports, 810 (vide infra) it was hold, that daughters, to whom as @ class 
paternal propa ty dosconda, take a joint intovoat, with rights of survivorship.” 

“Pho former caso hud reference to property in Benaies, aud tho latter to prox 
potty in Southon India,” 

“Té is olonr that an admission, or even confagsion of judgmont, by one of sovarnt 
defendants in a sult, is no evidences agamat avothor defendant.” 


Ms 


ay 
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right of survivorship previously acquirod by inheritance is not des 
troyed by hoy disqualification to inherit at that timo by reason of hor 
being a childloss widow.* 


An admission of 9 fact on tho ploadings by implication is not 
an admission for any olhor purposa than Uat of the particular 
fssuo, and is not tantamount to proof of tho frcl—Ammito Lall 
Bose and others v. Rojonce-hunt Witter and avothor-—Privy Coun- 


ci, & W. Rop, Vol. XXIII, p, 214, 


Cancurra, IL, 0. A—The 1st of September, 1874. 


Present: 
Tho Ion’blo Six Richard Couch, Nt, Chief Justice, and 
Hon'ble W. Ainslio, Judye. 


Crovay Latn, (ono of tho Defendants,) Appellant, 
versus 
Crrunnoo Lan aud anothors (Plaintiffs,) Rospondents. 


Proporty Mahoritod by a Mind fomala from hor fathor duos nob, wndor the Mitdkshaut 
faw, dogooud, on her death, to hor holra, but covoriy lo the noavent lola uf Lor fethor, 


Couoh, GC. J. ho plaintifls in this suit avo tho grandsons of 
Thakoor Dass, who was admittod to bo a uative of tho Noxth« 
Wostorn Provinces, and had como down to Culeuble and acquired 
tho proporty which isin dispute. To diod in Caloutta in Fobruacy 
1860 intestate, and without having relinquished the law of his binth- 
place, Ho left a daughter, Luckhoo Biboo, who was five yoars old 
ab tho timo of his death, and subsequently intormaniol with tho 
dofondant Chotny Lall, and diod in September 1872 without isn, 
To alao loft a brothor's gon namod Tnder Chand, who died in May 
1871, intestate, leaving tho plaintills his only sons aud hots, Ma, 
Justice Pontifox, by whom the caso was heard, hold that tho oxtale 
which tho daughter Euekheo Biboo took on the doath of hor tathar 


* hore boing, tn this vespeot, no rtifferenee belwoon the Mhndit tay ae euient in 
Bongat and that omront in tho othor whavla, thy above deciaen fa equally applicible 
downeh canes of Ruy pot of India Novertheless ai tho nagd devloion ha cheer press dh 
Ann a Bongal cane, 80 Ets abpliaol de given hero nnd Cho mm part ol ib is revcrvedt for Us 
Vyavath Daria. 

. 
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was only a qualificd one, aud that on her death the plaintiffs, a3 heirs 
of her father, became ontitled to tho propeity in dispute, And 
upon the caso being sent back by mo and Mr, Justice Macphorson, 
hefore whom it came in tho first instanco, to try the issues which 
had been raised, the first of which was, was Lhakoor Dass a Jain? 
and the second, if so, what is tho law of succossion applicable to 
Jains? The learned Judge found that the caso should bo decided ac« 
cording to the law of the North-Westorn Provinces. We havo, tharo- 
foro, to detormine whether, according to that law, tho decision of the 
learned Judge is right. 

The first authority on the subject that [ am aware of is in tho 
fourth volume of the Select Reports, p. 330,* in which it was hold 
that by the Elindtt law (it being a caso from Behar ) a daughter had 
no power to alienate by gift her ancestral properly to the detriment of 
the other hoins of her father. Tho reply of the Iindd Law Officars 
of the Court, who wero asked to declaro, according to the Mithila 
and Weatoin Schools of lat, ‘ whether Gyan Koonwur (the daughtor) 
was competent to bestow the estate in gift on Joya Koonwur; and, 
if not, who was ontitled to th ostato on her decease,’ ( which ia 
the very question in this case) was: “ Whon a person dies, leaving na 
male issye, the widow who succecds to his estato has no right to alio- 
nato any part of it, except for religious purposos ; and, thorafore, the 
(laughtor, whose right of inhovitance is wonler, thab is, who only 
snecceds on the failuro of the widow 4 fortioré can havo no auch right, 
Now it appears from tho decree of the Sudder Dewany Adawlut, 
dated Gth of Octobor 1814, (this is tho part which applies parti- 
enlatly to the presont case) ‘that tho proparty in question ia ances- 
tral, and uot Gyan Koonwar’s poculiar property ( Séri-dhwn, ) ond 
also it seams from tho deed of gift that such gifé was nob mado for 
yeligioys purpose’. According, therefore, to the laws as curront both 
in Mithifah and the West, tha decd is invalid 3 auch boing tho case, 
the proporty will go, after her death, to tha nearest hoi of her 
father, Kehur Singh, thon living. Tor, 4s in tho onso of tho widow, 
the property goos, on her decease, not to hor hoiy, but to the nearest 
heir of hor husband who may be then living, so (ho samo rule is to 
bo observed & fortiori as regards the daughlor, 
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ho noxt daocision on tho subject is in the 6th volume of tho 
‘Roloct Reports, p. 801, in a suil relating lo tho same property, Tt 
was hold that thoro being a sistox’s son's son and a daughter, tho 
former succooded, and that per cupit and nob per alinpes. 

Tho Court in their romak say: “hero is no doubt that tho 
sister's soh’s sons wero vory distant indeed in tho ordor of suo- 
xossion, and in fact are not included among the hehe hy almost 
tho wholo of tho finda logal anthoritics, As, howover, under no 
circumstances can Lho (daugliter’s) daughtor sueceed to ancestral pro- 
porty inheited by her mothor, the Court connidered, under the Pya- 
masthis of the pundits, thal the plaintif's had tho bebttor dght to 
the esiato of Kehr Singh the common ancostor of the parties. 

Wo havo next a docision of tha Sudder Comt, reported in the 
decisions of L862, ab pago 190; whore tt was held Unt tho ostate of 
a [indt proprietor having devolved on his throo danglitos qhalilied 
to succood him, they held the property duving life-timo only, and 
nob as bhoiv Sord-dhaunt; that so loug es any ono of tho daughtors 
atnvived, no daughter's son could inherit; and that as no son survive 
od whon all tho throo daughters died, the plaintill, as heir of the 
deconsod propriotor, succeeds Lo tho cstalo, 


Tho decision in this case appew's to havo been founded upon 
A possngo in Sir William Macnaghton’s work, pago 28, whoro ho 
seys} “Bub though the schoola differ on theso points, thoy concur 
jn opinion as to the manner in which auch property devolves on the 
daughlor’s death, in default of issna male, According to tho law as 
recejvad in Bonares and elsowhere, it does nol go, as hor Sfrécdirua, to 
hor husband or other hojr; and sccording to the law of Bengal also, 
ib reverts to hor father’s hairs,” 

Tho to degisions in the North-Wostern Provinces,—roeportud, 
ono in tho gad volume of the Agra Ligh Court Ropmts, page fb, 
aud tho ather in tha Ist valame of tho Allahabad Roports, pago TL4, 
edo not soom to me to he in point on this question; but in volume 
Hof tho Weekly Roportor, page 140, wo have a dovision of this Court 
in tho oaso of a mother inhoriting from hor son, ‘The learned 
Tydgos held that, on the aluath of the mother, the poperky went bo 


* Tia nding doom te he ineerreot, ay under ne en ommptante en ie risen opt 
sary filerit acourdiys to Llawld lay, 
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the heirs of the son, and they said that the rale was tho samo in 
the case of a woman inheriting from her fathor, 

Moro recently thoro are two decisions in this Court, ono of thom 
by Mr. Justico Phoar and Mr. Justice Ainslio, and anothor by Mr. 
Justice Phear and Mr. Justice Morris,—tho first in 20 W. BR, 102,% 
and the second in 22, W. RB. 64, in which the samo lw is laid down, 

In tho Tligh Court at Madras the samo question, as wo havo 
before us, rose in a caso in 6 Madvas Tigh Court Roports, 810.,° Thoro 
tho Chief Justice and Mr. Justice TLolloway hold that the daughtors 
of the first defendant, that is, tho porson who had inhorited from her 
father, (the suit being brought in her life-time for a declaration 
of title) were not her rightful successors to tho zomindareo, and that 
tho plaintiff, as the eldest grandson of tho istimrar zominday, way 
entitled to be, preferably to the second defendant, declared rover- 
sionary heir to the zemindardo on the doath of tho first defendant, 
Sir Colley Scotland, the Chiof Justice, said,— 

‘With reference to the second question raised by tho appollantis 
objection to the declaration of tho plaintiff's right, whothor tho 
zemindary is the Stri-dhkwnum properly of tho first dofondant, 
I need not add anything, as my conclusion on tho first question is 
obviously decisive of it, But I ought porhaps to say with 
yeference to the arguments (contradictory to thoso on tho first 
question ) advanced on behalf of tho appollants, that tho authoritios 
do not, I think, present any ground for thom, ‘Thoro aro somo texts 
and comments recognizing as Stré-dhunwn paternal properly - 
devolving on a daughtor, but they appear to mo to rolate only to an 
appointed daughter, who was declared to become by the appointmont 
the third description of son. ... Tho fundamontal principle of tho 
law of succession, too, is advorse to the contention of the appollants, 
for, if paternal property passing to daughter wero to become hor Séri~ 
dhunwm, tho succession would pass away from those who were tho 
nearest heirs by virtue of their capacity to offor oblations 10 tho last 
male owner.” 

Mr. Justice Holloway rested his judgments upon tho samo 
gvound, Yowards the ond of it ho said : “On tho question whathor 
property coming lo woman by inheritance is Strt-diunwmn or not, 





* Soo anée, p. 427. 
41 The fixat caso in tho following peotion, qv 
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1 do not considoy it of the lenst consequence for tho decision of 
this caso to dotermino, By calling it Siré-Chuntwm, wo should not 
bo in tho loast assisted to the solution of the ordor of its trausmise 
rion, for tha various sorts of Slrt-dhurwn aro transmitted in very 
various ways. Twill shortly sum‘ up tho grounds upon which £ 
como to tho conclusion that tho doorea of tho Civil Judgo onght 
to bo affirmod.” Lhe loarned Judgo thon states the iounds to bo: 

“1, ho principlo of the law 18 to dotormine tho deacent by 
the noarnoss or yemotoness of connestion with tho offering; thoro is 
no taking by or through or by virtuo of any individual ; the only effect 
of rolationship is to connect with that offering ; the vory name Sapinda 
is the clearost otymological proof of the prodominant notion, 

“2 hat this principle is tho reason for the daughtors tating 
at all. 

“8, ‘Cho principle of the law is the only safe ground for do- 
ducing a rulo of doscont.” 

As fw oa tho law in that part of India is the same as in tho 
North-Western Provincos, this is au express authorily upon the ques 
tion hofore us, 

On tho othor hand, there aro cerlain casos in the ITigh Court 
at Bombay which wore roliod upon as boing opposed to the doctrine 
whiohk appoars to havo beon consistontly hold both by this Court 
and tho High Qotirt of Madras, Ono of thom is in 1 Bombay 
Thigh Court Roports, (80, and is known by tho namo of Deykuvar 
Uai’s caso. Tk appears to have beon thoro leid down by tho Suprome 
Court at Bombay that a widow is entitled to the movable propoitly 
absolutely, and to tho immovable proporly for life—-and subject to 
tho widow's intorest, tho movablo* property descends to the dangh+ 
tora absolutely, 

Tt appoms from tho judgmont of tho Chief Justice Sir Mathow 
Sausso and Sir Josoph Arnould, in Vinayuk Ancnd-rao vy, Jacckshmi- 
bat in tho same volume, pago 117, that tis decision was based mainly 
on tho authority of Maythha—on authority in thal part of Ludia, 
The judgment in tho lattor ease, which acoms to havo hoon wiitton 
by Six Mathew Sausse to be forwarded to tho Privy Council, con 
tains this passngo, pago 124s “Tn Doviuvar-bai’s caso, this Cont 


* Phils should bo “immovable,” seo the body of this deciuion, 
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in 1859 hold that the widow of an intestato, childless, and yoparatocd 
brothor takes tho movablo property absolutely, and the immovable 
for life only, with remainder to the heirs of the intoslate. ‘That deoi- 
sion was vory much basod upon the. principle of allowing tho law 
of usage to control tho lotter of that portion of the written law which 
was in favor of the widow. In tho Mitaksharé on inhoritance (Cha. 
Td, Sec. I,) ontitled ‘Right of the widow to inherit the estate of 
oue who leaves no male issue,’ the commentator, after declaring the 
order of succession ( see para. 2, ) in words quoted from Ydjnavalkyu, 
and after discussing various interpretations and opinions, states the 
conclusion (para. 89) as follows. ‘he loarned Chief Justice thon 
quotes tho passage, Ho is speaking of his own judgmont in tho 


_ former case, and says that he based it on the authority of the 


Maytikha, 

‘Lhe next cage at Bombay is Naval-ram Atma-ram v. Nund-lishor 
Shiv-narayan, 1, Bombay High Court Reports, 209 ( ante 428). 
There three of tho learned Judges of that Court held that according 
to tho Lindt law of inheritance as received in the Bombay Prosi- 
deney, immovable property inherited by a married woman from hor 
father, whether or not it be strictly entitled to the nama of Sét-dhun, 
doscends on her death to her own heirs, and nob to her father's des- 
cendants; and that ati inheritance doseending on a married woman 
from her father classos-as Séri-dhun aud desconds accordingly, Lb is 
to be remarked upon this decision that tho learned Judges considered 
tho lext of Manw and the opinions of tho commentators and other 
authorities on Hindt Law, bub thoy do not appow to havo boon 
aware of (ab least thoy do not notice) any of tho decisions of tho 
Courts on this sido of India on the subject, and in considering whe- 
ther we should treat this case as an authority, this is vory material, 
We may fairly say that a judgmont of another High Court in which 
no notice was takon of the decisions of this Court upon tho point 
ought not to receive the same respect from us as it would reocivo if 
tho learned Judges had considered the decisions on this side of India, 

The next caso is in G@ Bombay High Court Reports, o, j., page 
J, in which Sir Josoph Arnould, who was one of tho Judges in 
the former caso, sat alone.* He held that tho property acquired by 





* To be found among tho cases relative to aistur's audcesston, Yate 
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amaricd woman hy inheritance, with tho exception of proporly 
Inhoritod by a widow from her husband, classes as Stri-dhan, and 
descends accordingly, Ifo appears (6 havo held this wpon tho 
authority of Vinayat Anand-rav v. fatkhsmi-bet. To says: “Mn 
Marviolt’s position thal, upou tho estate vesting in TLuelslmi, as 
sistor of Vithal, her son Rainji Krishnaji and his son Mahadoo Ramji 
.theraupon bedame jointly interested thorein as co-partnors with 
Luekshmi, mist, in my opinion, ba vegardod as untenable; ié scoms 
ofiposed to tho principles established in Jind law rogarding proporty 
coming hy inheritanco to woman, and inconsistent with tho position 
alvoady ndvorted to ag established by the caso of Finayals Anand- 
rev v. Luckhemé-bai that tho sister takos absolutely? But the 
learned Judge proceeds to notido tho dovision of tho Judicial Com- 
mittes of tho Brivy Council aud tho toxt of Oddyunet, and allows 
that in tho caso of inhovitance hy » widow from a husband, tho rule 
Jaid down in tho Mitéksharé doos nob apply, So far ho departs from 
what had boan previously decided, aud it will be scon that in this be 
differs from tho judgment, Tum about to notice, of Mx, Justice West, 
who givos as his opinion that tho passage in tho Mitélshard applies 
to tho caso of a widow inheriting from hor husband just as much 
as to thatofa ganghtor inheriting from her frthor, Tho orso is 
voportadl in 8 Bombay Iligh Cour Roports, 244, 0 0. J, Vajia 
Rangam and anothor v, Lakshunuen and another. 

Now tho decision in that caso is founded upon the Mayrthha. 
Tho Chiof Justico says: “Tho quastion of Mindi lew arising from 
theso facts is a diffleult one, bub looking (ayT think wo are in this 
island bound to da) to the Maytkha, for tho lew to regulate this 
case, ‘Thama-bai must be regarded as tho logal reprosantative of 
Yosn-bai in respocl of tho property in question in this suit, and 
not tho plaintiffs.” And Mr, Justies Wost says: © Wo must fall 
hack aither on the Maydikha, which is equally inconsistent with a 
current of decisions derived from tho analogios of the Bongal Taw, 
oy elso on tho Bengal Taw itsolf!” Bat tho lewnad dudye took 
the opportunity of this caso coming before him to disowss at von- 
siderable Jongth and with much abilily the meaning of tho passage 
in tho Milékshard, and to comment upon the authorities, Te, too, 
does not appear to have noticed any of the decisions on thig aids 
of Tnidia, Ifo lays down that tho Mittlshnd, includes in alrdelhan 
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all property acquired by women by inhorilance,—which ix contrary, 
as L have already said, to what had beon laid down by Sir dosoph 
Arnould in the caso in 6 Bombay High Court Roportsy, aud contrary 
also to the decision of the Privy Council in Bhuywun Deen Doobey 


vy. Myna-bei, £1 Moove’s Indian Appeals, p. 487." 


Certainly, when we have the vuious decisions of the Suddor 
Comt hero upon the Jaw which is applicable in this suit and the 
decision of the Tigh Comt at Madiay upon a similar law, in which 
no substantial differenco can bo pointed oub with reference to this 
question, wo ought not lo unsetilo tho law which appears to have 
been received on this sido of India for the last fifty yoms, on recount 
of the opinion of aJdudgo of the High Court at Bombay, however 
Jearned ho may be, ‘Tho consequonces at the pregont timo would 
ba most serious, Courts ought, always, to bear in mind that it, is 
no light matter to reverso a scrios of decisions which must havo 
been acted upon for many years, and havo been yegmded ay declare 
ing what was the law, 


It appears to me that tho conclusion which Mr. Justice Pontifex 
arrived at in this case is the right one, and that his decision ought 
to be affiimed.—S. W. R. Vol. XXII, pp. 496 and 608—506, 


Tteld that a danghtor can claim o declaration of hor rights ta 
paternal ostates during tho life-time of hor mothor—Jeewan leno 
v. Mussummat Roonta—Agra Rep. Vol. T, a. e pago 210, 


A danghter without issue is nol entitled, during the life-time 
of the widow, to sue for tho recovery of a dabt duo to tho estate 
of her deceased father, nor is she ontitled lo a declaratory decree, 
Lakkhee Narain Ghose, guardian and manager of his minor wife 
Koosoom Kaminee Dassy, paupor, v. Sree-nath Koondoo and others, 
—S, W. Rep. XXIV, p. 226. 


Suit by a Ilindt daughior, for herself and as guardian of hor 
minor son, to recover possession of hor deconsed father’s sapurale 
estate, ‘Tho logal representatives of the estato wero, firat, tho do 
ceased’s widow, and after her the plaintiff and her son. ‘Tho widow 
not only fniled to occupy and manage the estate, bul in collusion with 
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the other dofondants claiming under» hostile title, abandoned her 
rights, alloging that hor Isband was not soparato, but a membor 
of a joint family, and Jofs tho hostile holders undjaturbed, ‘To 
presorvo tho soparato ostalo from becoming oxlinguished by the 
operation of tho law of limilation it was nocossary to remove tho 
advorso occupants and to placo tho estato in tho possession of somo 
porson to be appointed to represont it; aud as tho widow (tho logal 
yopresoniative) nover was in possession and did not ask for it, but 
yopudiated all claim bo ib, it was hold that no ono had a better right 
to tho possession than tho plaintiff, and possession was accordingly 
decreed to hor a8 managor during the widow’s life-tine.—Gunnesh 
Duit vy, Mussummat Mutiw Kooer,—S8. W. 2. Vol. XVIL, orp. 1 


Privy Counumn—The 27th, th, 2th and Ith af April, 
30th of Muy and 1st of June 1863, 


Karatama Nacium, Appellant, 
And 
Suisruw Ravan Mooroo Visors Racu-napma Bona Gooroo Sawmy 
Panta Opava Laven, 


The cemindary of Shiva-gunaya in Mutlras is in tho nature of a 
piinefpalily, impartiblo, aud capable of onjoymont by only one mom« 
bor of tho family at n timo, 

By tho law of inhoritanca provailing in Madras, and through- 
out the Southorn parts! of Tndin, sopmatoly acquired estato dosconts 
to a widow, in default of male issuo of the deceased husband, 

In o unitod Hind family whoro thoro is ancestral proporty, 
and ono of the mombors of the family acquires separate ostato, on 
tho doath of that mombar such separate acquired astala docs uot 
fall in, to tho common stock, bul dosconds to the malo i issuo, if any, 
of the acquirer, or in default, bo his daughters, 

Whore proporty belonging in common to » united Hinds family 
has baon dividad, the share of a decaased member of tho family goos 
in tho gonoral course of doscont to soparato acquired proporly ; hut 
if thara is a co-paveonorship botavoan tha different members of tho 
unilod family, survivorship follows. 

Upon tho principle of survivorship, tho right of tho co-partnora 
in tho undivided estate overrides tho widow's succession ; bub with 
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respect ‘to solf-aequirod proporty of a mombor of tho united family, 
the othor members of tho family have neither community of interest 
nor unity of possossion, thorofore, the foundation of tho right to take 
by survivorship fails, 

A decroe in a suit by A, against B, claiming, a8 widow, Lo suc~ 
ceed to her husband’s estate, in preforonce to B, his nephow, ou the 
ground of the family being divided, held not to oporale as rea 
judicata, or capablo of being ploadod in bar to a auil by C, a 
daughter, claiming 10 succoed to her fathor’s ostate, on A’s death, 
on tho ground that tho proporty was solf-requirod by her father 
Moore's India Appeals, Vol. LX, pngo 539, 





Admitted Legal Opinions, 


A daughter cannot claim succossion whilo hor mothor lHves, 
Unless the mother do some act tending to dofoat hor right, 


Married daughters sucocod to equal portions of an estate which had dovolyod on tholy 
mother at the death of thoir father by roagon of thoro boing no malo iesyg, 


R. Ifa person, being dostituto of malo issuo, and living apart 
from his brotheus, die, leaving two daughtoys aud 9 widow; in tho 
first instance, tho widow succoods, and on hor death the daughtors 
are equally entitled 10 the inhoritanco ; consoquontly, whilo the 
proprictor’s two daughtors aro living, the widow cannot give hor 
husband’s whole immoyable proporly to hor second daugltor’a hus 
band without the sanction of her oldest daughtor, but sho might 
have mado a donation of the movable proporty, ‘Tho gift of the 
immovablo estate made by tho widow is illogal, On her doath, 
her two daughters will equally shave their patornal landed estate, 
This opinion is conformable to the Métdbshard and Vyavahdrg 
Maytkha, 





* Tho purport of the abovo deciaion is thus explained Wy the Lords of tho Priyy 
Council in their judgmont passed in the onso of Rajah Sm anony Venkata Gopuly 
Nursimha Row Bahadur versus Rajah Suraneny Lakshmi Vonkama Row, “'Lho Shiva 
ganga cnao was this—' tho family waa shown to bo undivided, but the impmtibla 
zomindary was shown conclusively to have boon tho ropmate acquisition of tho porson 
whose sucosssion wad the aubject of disputo, The ruling of this Comb was that in 
that caso the zomindmy should follow tho comso of succession as to aoparate proport: 

although the family was undivided ; but if that zomindary had boon shown to have boul 
an ancestial vemindary og in this cago, tho judgmont of tho Boma would no doubt hava 
beon tho othor way.'”—uthorlanda Weokly Reporter, Vol. XIL p. a p. 40, (Soa 
tha Book on Partition ) 
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Authoritias, 

Ydjnyavalkya «The wife and tho daughtors,”* &e, 

Virkat Vishnw:—"'Cho wealth of him who leaves no malo 
issuo, 009 to his wifo; on failure of her, it devolves on daughtors,” 

Kdtydyana :—" Lot tho widow succeed to hor husband’s wealth, 
provided sho bo chaslo; and, in default of hor, tho daughter in. 
horits,” 

Veihaspatt;— "Tob tho wifo of a deceased man, who left no 
malo issuo, tuko his shave, Tho wifo is pronouncad succasaor to tho 
wealth of her husband; and in ha default, the daughter, As a 
son, so docs a daughter of a man, proceed from his soveral limbs. 
Tlow then should any other person lake hor father’s wealth ?” 

“Tho daughtors shave tho residue of their mothor's property, 
after payment of her debts.” 

"By favor of the father, clothes and ornaments aro used, but 
{mmovablo fproperly may nob bo consumed, ovon with tho father's 
indulgence,” 

“Tho fathor is master of the gams, pearls, aud corals, and of 
all (othor movablo proporty :) but neither tho fathor nor tho grand. 
fathor is 0 of tho wholo immovablo estate” 

“Lhough immovables or bipads havo boon acquired by a man 
himself, a gift or salo of thom should not bo mado without convon« 
ing all tho sons.” 

«hoy who aro born, and thoy who aro yot unbogotton, and 
they who aro still in the womb, require tho moans of support + no 
gift or sale ahould therefore ho made.” 

Bareilly Cowrt of Appeal, May 18th 1820,.—Macn. TL, UL, 
Vol. II, Chap. I, Soe. iii, Caso 2. 


A maiden oxolydes all mar fot daughtors, 


Q. A landeil proprictor dios, leaving two martiod daughters, and 
onovnmarricd. Of the two married daughtors, one files a plaint ina 
Court of Justice, claiming a third of tho oatato loft by her father 
In this case, who is ontitled to tho succession? Can « married 
dlaughtor sua for partition, whore theto is a maiden daughter living ? 


® Didye-bhelya, ynye 160 ;—-Mibikulead paygo Bl, 
y Yipayavathya, Sto alt. po 00, 
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F 
RB. OF the daughters, tho maiden ono ix, in the firak plies, r 
hoir to the paternal property, by veason of her offering the funeral 


ablations to tho deceased father, to tho entire oxelusion of all tho : 
\ 

olliors. 4 
Ie 

Authorities. ‘ 

Tho toxt of Mane, laid down in tho Sucddhi-latiod and other 

Jaw books; “ho maidon daughter of a porson who dies leaving v4 
no malo issté, offurs tho funeral ealo to hid manos,’ . ; 


Accordingly, where Unere are married and uumarriod danghlors, 
the matden exclude the married daughlors from tho inheritances, 
No this effect tho Déya-bhiga cites tho text of Pardsara:—“ Tat a 
maidon daughter take the heritage of ono who dics leaving no malo 
jssue; or, if thore be wo auch daughter, a married ono sliall iultevtt,” 
Manu :—" His own maidon daughter, born in holy wedlock, shall, 
like o son,, dako the inhoritanco of him who dios withoul mato 
issue.” ; 

The claim, therefore, of tho marriod daughter is inadmissiblo, 

City of Dacoa, 8th Junuury, 1817—Macn. WM. L, Vol, 1, 


Chap. T, See, ITT, Caso 1. 


There belug a son aud daughtor by different mothors, and the Aon bofny insane nit 
«dumb, tho dauglitor is alono ontitlud to tho micoeasjon. 


Q. A porson died, leaving ason and a daughter by differont 
wives. Tho son is inguno and dumb, and thera is no hopo of his 
yecovery. In this caso, is tho daughter alono entitled to snecead to 
her father’s property, or does it devolve on his matornal grandfubhor, 
subject to the condition of his maintaining the son? 


RK. , Under the circumstances statad, in default of his widow, tho 
danghter of the decoased is alone cntitled to the succession, to tho 
exclusion of the son. ‘Tho son’s maternal grandfather has no legal 
claim to any share of the property, subject bo the condition stalad, 
but the son must bo supphed with the necessaries of life by his half 
sister. 

nob a toxb of Manx, but at Ahishya singe, 
tT Thin is nota toxt of Mai bul of Dovake 
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Authorities, 

Afanw:—Tmpotont persons and outcasts, porsons born blind 
and deaf, madmen, idiots, the dumb, and thoso who have lest a 
senso or a limb, are oxcladed from a sharo of the horitago.” 

Devala >— On tho death of a futher or othor owner of property, 
neitbor an impotent man, nora person aftlicted with elophantinsis, 
nor & madman, nor an idiot, nor ono born blind, nor ons dogradud 
for sin, uor tho issue of a degraded nan, nor a hypoerite or im- 
poster, shall take any share of his heritage. Wor such men, oxeept 
those degraded, let food and clothes bo provided.” 

Zillah Burdwan, July 25th, 1822.—Macn, TT. Vol. UY, 
Chap. I, See. tii, Case 8. 


An unchasta daughter ts oxoludud ftam the inboitanes aud tho properly will excheat, 
if there ho no other heir. 


QL. Gan a daughter who lives in a state of proatilution take 
her parents’ property, by right of inheritance ? 

Rood. A daughter who has given horsalf up to prostitution, 
ay one who is nuchaste, is wholly incompotont to inherit the pro- 
porty left by hor paronts, 

Q. 2% Supposing thet thero bo no other logal ropresentative 
of hor parouts than tho unchasto daughter, in this ease, does tho lay 
admit hor as an hoir; if not, on whom will the proporty dovolve ? 

Rt. %& Shoisnot entitled to ivhert her parents proporty, 
even though there bo no porson to claim tho jnheritanes, The 
porson who is next in ordor of succession, if there bo any such, 
shall inherit from her paronls; and in dofanlt of such hair, (tho 
parents nob being of the Brahminical class, their property will 
cachent to the king ; 

Killah Q4-Pergurnahes, February 28th WL0—Macn, IL 1. 


Vol, LI, Chap. 1V, easo 6, + 


* Th will bo avon from the above specimens, that diame eonnertedt with low of 
canto, and voudequent privation of the wght of inl wv, cre Hob hy any rete fre 
quonly litigated. 1 do not recollout having mot with any others Wer thea dina 
Jifying provisions dudeed aigidly onforeed, it may ba appehonded Chat Init very tow 
tadvidnals woul bo found eompetent to inherit property, aa there ia haidly on ul¥enae 
in jrniaprntonce, ore dinoaie in newology, Chat amy not bu comproherndad ih none one 
or othr of thy chowen-- Neto hy Sir W, Macmaystiten, 
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Mapnas If. C—The 27th of Ovlober 1871, 
Sumurru Morro Vista Raouwana Rant Kouunnapurt Na- ‘ 
curar, adias KATTAMA NAGICAR, ZaMINDARNE oF 
SnIvVA-@UNGA and four obhors, appellants, nS 
VETSUS i af 
Dana-sinaa ‘evar alias VaLABa ‘Tevan, Respondent. | 
Tho plointift, as tho oldest su viving mate roprogentative of tho Jetimrar Zemindar of 
Shiva gunga, snod for a declaratory demec establishing his right to suecoad to tho . 
zomindary upon tho donth of the fhat defendant ; and for maintonanco, 
Feld tab tho plaintif® had a right to institute the auit, Pho daughtas of the fiat 
defendant woro not hor vightful sucegssors to tho gominday, and that the plaintift, 
as tho oldest giandkon of tho Zatenran Zeminday, waa ontitlod to bo, preforably to 
the 2nd dofendant, declared reverstonmy hoi to the gomindmy on the death of tho 
fivat dofondant, ' 
Aconding to Iindti law whon the sons of daughters succeod to the property of their < 


giandiathor, they tako by dérect right of succession, as Ueing his nomen holla, Hho 
tho supindas of a man succeeding to his propa ty on tho death of his widow, bat per 
capil 

Unmnariiod or moriiod daughters, on whom aso alana paternal popoty devolves, (nto 
ry joint Iife-intorest with rights of stn vivenship. Cho oatata of Inhotianga pater fom 
thoir father to tho song of all the daughtors as hie nontoxt heia ; and on tho death 
of tho last surviving daughtor,tho (daughtor's) sony bake thy proparty oquallys 















Tho plaintiff ns tho oldest surviving malo ropresontntive of 
the Istinwér zemindar of Shiva-gunga, sought for a declaratory 
cerco osteblishing his right to suecood to tho said zomindary ny 
noxt upon tho death of tho first defondant, and adjudging her to pay 
him Rs. 60,000 per annum for maintenance, and further declaring 
his right to immediate possession of cortain apartments in tho palace 
of the zomindary, which belong to hia maternal grandfathor and 
mother, and in which they resided during thoir life-time, 

Tho plaint alleged Unet the first defendant was put inte posse 
sion of the said zomindary by virtue of the docree* of Tor Majosty 
in Council, bearing date the 30th of November 1863, as tho solo 


*Tn Hatteme Nanchear vorsus the Rajah of skinegiaigt, See Sutherland's Mi 
Coureil Judgmonta, prge G20, : if 
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nurviving daughtor of Gauri Vallava Yovar, othorwise called tho 
Dstinvar somindar; that tho 8rd, 4th and 6th defondants (daughlors 
of the Ist dofondant) wove childless widows, aud (her son ) the 
2nd dofondeut, a minor of the age of 13 yous; that tho zomindary 
was impartiblo, and capable of onjoymont by only one momber of 
tho family ata timo, and that tho plaintif, as tho eldest surviving 
grandgon of tho vomindar had oe vosted right to i6, and was ontilled 
to tho succession upon tho death of tho fist dofendant, according 
to Tlindt law, and customs which govorn tho succossion of priuci- 
palities or tho said principality; and that the lat, 2nd, 8rd, 4th and 
Sth defendants and others had combined to defraud the plainlif in 
Yospeoct of his right to tho zemindary, Ce. 

The Civil Judgo passed tho following docrea:—~ 

My deereo is, that as belweon plaintill and second defendant 
(grandsons of tho first defuudant’s fathar,) plaintid’ ha declared 
hoxt in succession lo tho Shive-unga zominday and that plaintif’s 
olaim to maiutonanco and apartinents bo dismissed, 

Tho dat, 2nd, Srd, Ath, and Sth defondants appealed to tho 
Jligh Court, 

ho Court delivered tho following Judgments :— 

Scotland, GC. J.—'Iho grounds of appoal rolied upon avons 
tho plaintiff cond not maintain tho suit for declaration of hin right 
to bo tho next auccassor, Bub if tho suit was maintainable, the 
decreo ought ta have doclaréd ofthor that tho first dofondant’s gon 
(2nd dofondant ) had tho profornblo right, ov that tho zominday 
was slri-dhwn proporty of the fist defendant, and hor daughtors 
(8rd, dih and Sth dofendants), therefore were hor rightful sue- 
CORHONR, 

Thera is happily no dispute as to tho important facty of tho 
caso. Dara-singa ‘Tovar, tho plaintiff, is the oldast surviving son 
of Volla Nachiar the only daughtor of tho Zalémaay coméndar by hix 
sonior wife, ‘he first defendant, the zomindruni, i4 tho youngest of 
Jia tivo daughters by hia thind wife, Ue had also a danghtor hy his 
Qnd wife ayrl another by hig GUL wile, When tha fast defaudunt 
obtained possession of tho zomindary wider tho ouor® of Hor 
Majesty in Cowneil establishing the right of the daughter of the 


* Hua tho judgmont of the Miivy Conucilin Kattama Sachin eo Raji of Shiv ag anga, 
Moor. dads App, Vol Ud, pr bo 
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Istimvar cenvindar to succeed to tho zomindary on the death of his 
surviving widow Angamulu Nachiar, sho was the only survivor of 
the Istimrar-dar’s five daughters, 

Before Angamuttu’s death tho first defondant was twice mar- 
ried, and it is admitted on both sides that the marriages wore pro- 
per by the custom of tho Maravay ensto, to which the family bo- 
longed, and were both valid. ‘Tho 8rd defendant is tho only child 
by her first husband, and tho 2nd, 4th and 6th defendants ave hor 
gon and daughters by hor 2nd husband, Both her husbands aro 
dead. 

I am of opinion that the first ground of objection cannot bo 
supported, It has beon decided by this Court thet the rule of the 
equity Courts in England is not applicable to declaratory suits horo, 
and it is now soltled that a suit praying nothing more than a decla- 
ration ‘of title is maintainable under the 15th Section of the Codo 
of Givil Procedure although no consoquontial roliof bo grantablo 
upon the declaration, if 2 giound for secking the protection of suck 
a, suit is shown to exiat. 

Then as to tho substantial objection to the declaration made 
by tho decree; tho question to be considered is, whother, whon 
paternal property descends to tho survivois or survivor of sovornl 
daughters, tho sons of all the daughters, or only the son or sons of 
tho daughter or daughters in whom tho proparty vested, aro, or is, 
entitled to succeed as tho heir or hoirs of" thoiv grandfather, 

I think it is olcar, that as rospects the reason upon whieh tho 
law rests, tho argumont on behalf of the appollant is supported by 
the weight of the authoritative texts and commentarics of tho 
Benares and Bengal schools; although the schools dilfor, perhaps as 
to the extention of the reason to tho barron, and sonloss, widows, 
See Smrits-Chandrikd (Krishna Swamy’s translation) Chap, XJ, 
Sect, 2, Sl. 10; Daya-krama-Sangraha, Chap. I, Scct, 8, Déyw-bhdga, 
Chap, II, Sect. 2; 1. Stra, H. L, 188, In Chap. II, Soct. 2, of the 
Mitékshar&, which treats of the right of daughters to inhorit, this 
reason is not explicitly declared, but it is, I think, impliod. 

Consistently with this reason the samo authoritics oslablish, 
T think, that whon tho sons of daughtors suceoad to the proporty 
of their grandfather, they take by direct right of succossion a9 boing 
his noarest heirs, like the sepinidas of a man suceoeding to his 
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property on the donth of his widow, but per capita, Tho vulo of 
stecossion oxists as laid in the Déya-bhdga, “é fortioré in tho cago 
of tho daughtor and grandgon whogo protentions are inforior to tho 
wilo’s” (Seo the Aadhavéya commentary by Mr. Buruoll, p. 26): 
and it roais upon tho great principle of tho entire Tlindk Low 
of stiecossion 40 proporty, that nenrnoss in regard to the attributed 
capacity and sacred duty to confer spiritual bonofits by tho offoring 
of funoral oblations, oithor immediately or modiately, confors tho 
night to inhorit tomporal wealth. Now it is beyond question that 
all sons of daughters aro accounted to possess tho virtue to confor 
such bonofits with like oficacy. ‘The genoral ordinance declared is, 
that in regard to tho obsequios of ancestors, daughter's sons aro 
considoroll ng son’s sons, (Mithksharé Chap, 11, Sect, 8, SLO; 
Smriti-chandried Chap. 1, Sect. 2, $1.10); the Mudhaviya Com- 
moniery, Sl. 87. In principlo then, the law «ves nob admit of the sue- 
ovasion of somo of thy sons of daughtors to tho oxclusion of the ofhors. 


Tho ruto laid down in tho Déya-bhdya Chap, XT, Soot, 2, 81. 
30,* and tho Daya-krama-Sangraha Chap. 1, Soot. 4, 81, 3, that mar- 
ried sistas sucocod altor tho patornal proporty hat boon vostod in 
a maidon daughtor, ouly on her denth wibhout issuo, appears to bo 
tho singlo rulo which favors tho oxclusive succession of the sons of 
a daughtor in whem tho patornal property actually vests. My, 
Mucnaghton in his “Vrinciples of lindt bar,” slutos as a sottlod 
distinction botwoon succession of maiden and manied danghtos 
according to tho Jaw of Bonga), that if the former marry and dio, 
leaving sous and sistors or sisters ons, hor sons alono take to tho 
oxclusion of tho sistors aud their sons.* But ho addy * this distine. 
tion dova not seem to prevail anywhoro but in Bangal.? At prosont 
TJ havo a strong inprossion that the Uindé law govorning hero dous 
not rocognizo such distinction. 

Tn effect, as it scoms to mo, that tho haritage is nnobstruetad 
when there is male issue of any daughtor, bocanse tho righty of 
auch insta oxist simualtancausly with the tulorest of the dauyslilory, 
‘hore is no Mlusion to a proferontial right of tho sons of any one 
daughtor, and nothing exprossod is inconsistent with tho soma ot 
sovoral daughters slang the inheritance, 


* Bub deo Vyaraathe Par pine Cans Lake) pp 7a) LAL, Wet, lesa, 
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For theso reasons J an of opinion, that unmarried or married 
daughlors, on whom as ¢ class paternal poporly dovolvay, take 
a life-intorost wilh rights of survivorship,—that (ho estate of in- 
horilance passes from thoir father to tho sons of all tho daughtors 
as his nearest heirs; and that on the death of tho last surviving 
daughter, tho sons (of daughlors) take tho properly equally 5 and 
consequontly, that tho plaintiff being the cldesb surviving grandson 
of tho Istimrur cemindar, is Uie heir, having tight to succcad to 
tho property in dispute on the death of the semindarnt, tho firs 
defendant. 

With rospect to the socond question raised by tho appellants’ 
objections to tho declaration of tho plaintiffs right, whother tho 
zomindari is the stri-dhunum property of tho first ‘dofondant, I 
need not add any thing, as my conolysion of tho first question iv 
obviously docisivo of it, But I onght perhaps to say with reforonce 
tothe arguments advanced on behalf of tho appellants that tho 
authorities da not, I think, present any ground for them, ‘Thero 
are somo texts and comments recognising as stri-dhunwm paternal 
properly dovolving on a daughter, but thoy appear to mo to 
rolato only to an appointed daughtor who was doclarod to becoma 
by tho appointment tho third description of son, Mitékshard Chap, I, 
Hect, 11, Sl. 18, and Chap. TL, Scet. 2, SL 5, Déya-bhdga, Chap, LL, 
Sect. 2, Sl. 10, 16—and thoy aro of no forco now, tho appointmont 
of a daughtor, having becomo ebsoloto, as Lo olhor daughtors, 

I can find no recognition of a similar kind, and it is oxprossly 
floclared in the samo section of tho Déyu-bhdgu Sl 80, and in the 
Daya-krama-Sangraha, Chap, I, Sect. 8, that patornal proporty (oax 
not become their strt-dhwnum, and in tho passages cited from the 
Vir-mitrodoya the contrary position is rofuted, j 

Hy 











ho frmdamental principle of tho law of succossion, too, ig 
advorso to tho contention of tho appollanis, fur if tho paternal 
properly passing to a danghtor wore to becomo her stri-dhunwm, 
tho succegsion would pass away from those who woro tho nourost 4 
heirs by yirtyo of their capacity to offer oblations 10 Lhe last mala , 
owner. : 

On these grounds J am of opinion that tho doerco of the Civil 
Court is right and should he alliumed, bub without costs, 
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Mr, Justico Wolloway rostod his judgmont upon the samo 
ground. ‘Towards tho ond of it he said -—~ 

“On tho question whothor propoily coming to a woman by 
inhoritonco is. slrt-dhwwwm or not, I do not considor it of tho lost 
congoquonco for the decision of this case io detormina, By ealling 
il slri-dhunwm, wo should not bo in tho least assisted to tho solu- 
lion of tho order of ils transmission, for tho various soxts of até 
dhunum are iransmitted in various ways, I will shortly sam up 
tho grounds upon which I come to tho conclusion that the decree of 
tho Civil Sudge ought to bo affirmed.” 

The learned Judge then states the grounds to be — 

*. Tho principlo of tho law is to dotormino the descent by 
tho neaynoss ov vemotenoss of connoction with tho offering; thero 
is no taking by or through or by virtue of any individual; the only 
pffect of relationship is tq conncet with that offering ; the very namo 
stpinda is tho clearest etymological proof of tho predominant 
potion.” 

“2, Thab this prinoiplo ia tho roason for tho daughtors taking 
al all,” 

“§, That noithor in this, nor in any othor caso, has what ig 
emlod vosting tho slightost influence ; tho vory notion of horitable 
blood is, ag applicd to ind Law, moaningloess.” 

«4, Dho principle of tha low is the only safo ground for do- 
ducing a rulo of descent.” 

Mad. IL. ©, Rep. Vol. VI, p. 310. . 


Undor tho Tlindt lay, where proporly is proved to ho 4 sopa- 
yato and divided property, tho daughters aud danghtor’s son aro tho 
Jognt heirs ontitled to il, and not moro romote relations to tho do« 
consod—Burriyur Stagh aud others ve Masswummat Munsee and 
othors—-Agra Rop. Vol. H, A. C. p. 100, 


Afler daughters aro exhausted, daughtor’s sons succeed, bub 
nol till thon,-Ststrd Anandyun vy. Vongumal,—Mad. §. 2, for 
1861, p, 137, 


Tho sons of a daughter cannol succeed to tho ostalo of thoir 
matornal grandfathor lll aftor the death of their mother, ‘hoy 
are entitled to suo for Uheh tights within twelve yeas of the 
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death of their mother, and 1o requivo the period of thoir minority 
40 bo takon into considoration according to Section 11 of Act XIV 
of 1859.—Kummul Sha Bennik v. Ramjes Sha Bennihe—S. W. BR, 


Vol. IT, p. 277, . 
( According to the Mahratta School : ) 


Grandsons (sons of a daughtor) wore docided undar « Vaa~ 
vasthé not to succeed to tho proporty of thoir matornal grandfather 
during the lifo of a daughter-in-law (widow of a son,) ho having no 
other hoirs.— Maha Lukemes v. tho grandsons of Kripa-shookul— 
Borr, Rep. Vol, II, p. 610. (Mort. Dig. Vol. I, p. 806.) 


Sursa Kumant, and othors, Appellants, 
VErBUS 
Gunpuarp Straw and othors, Respondents. 





Mangu-supan Sinan, Appellant, 
versus 
Tho same, Respondents, 


Tho author of the Vivdda Okintémani, a Mithila work, haw omibted tho daughtor's son 
from tho gorios of hols ;* but according to tho othor authoritio, Inoluding tho 
Mithila logal writors, tho right of tho daughtor'’s won noxb to Uno daughtor ia dualare 
ed. Tho Sudder Dowanny Adawlut adjudgo that tho danghtor's son Ja Doly, «lis 
vogarding his omission fu tho said work, and thus ruling that tho position in tho 
Déyuwkvanasangraha that the daughter's son acooding to the Maithila wrllors ts nob 
an heir, is oroneous. ‘This position seoms to havo been adopted by Shr W. LI, Muo- 
naghton in his Hindu law, without suffoiont invostiguion, 


Suuja Kumari (the surviving daughter of Allap Singh,) in 
association with Madu-audan Singh, her gistor’s son, brought in tha 
Zillah Court, the action whenco arose theso appeals, ‘hoy 10sted 


thoir right on title by inheritance undor tho Tlindi law. ‘Tho: 


ofendants joined isauo on the point of law, assorling that by tho 
Hindé law, as received in Tirhoot, tho aguato kin of a decesdsud 
Tindt excluded his daughtor and daughtor’s son, 





* Tho outhor of tho Viutda Chintdmant has nob emitted Uie dangltet'’s yon hous 
the series of heirs, but har placed him aftor the father, See. Vi, Chi, p 209. 
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On the 28rd of March 1888, tho enso camo on for drink before 
tho dudgo, who passed this judgmont. “Leb tho plaintiff Suyja 
Kumari recover, and, undor an injunotion not to alionate during Jifo, 
enjoy the property claimed, receiving tho profits in doposit, ‘ho 
other plaintiff has no intorost in tho estate of his maternal grand- 
fathor, . 

From this decision tho two plaintiffs preferred separate appeals 
to‘the Court of Appoal at Patna, ‘Che dofondants also appealed, 

On tho 18th of April 1833, the threo appeals boing conjoined 
came on for trial bofore Sir James TMarington, a Judge of the Court. 
Tle found that Alap Singh had sueceodad to his fathor'’s ostato, which 
ho had hold distinct and scparate, To proposed, thorefore, to re~ 
vorso judgmont of tho Lowor Court, and to deerea tho proporty, 
claimed, to tho lwo plaintiffs in oqual alinves, with provision that 
the share of Sarja Kumari should be cousiderad as hor cxtale heri- 
table by hor son, 

Brom this "judgmont both plaintiffs by soparato potilions to 
tho Suddor Dowanny Adawlut appliod for Spocial Appoals, 

« Both appoals wore roforvod for trial to Mx. W. Monoy, Officiat- 
ing Judgo of tho Court, and, boing conjoined, came on before him 
on the 24th, Decombor 1886, when ho directed tho Pundit of tho 
Cour’ should be required Lo expound tho law on a statement of 
facta whivh recited that Alap Singh was an inhabitant of the ‘Lirhool 
district. ‘Lhis reforenco producod from Voidyn Nath Misr, tho 
Pandit, an oxposilion of tho law, stated to conform with these and 
other authoritios current in Mithila, vis, Manu, Pivdda Ohintd- 
meant, Vivddu-Chandra, Vivida-Ratnékara, Kalpa-taru, Mudana 
Lavijdta, and Smriti-Sdra. Tis substance is this—" In tho threo last 
named works, to tho estela of a man who has died wilhent malo 
issuo, the daughtor's son is montionod as tho hoir noxé to tho 
Anughtor who follows tho wifo, bul ho is nob so montionod in the 
first two works,” 

The undermentioned extracts wore rooited aa indicaling a con« 
flict of doctrines in rogard to the right of tho agnalo kin distant 
in tho ded and 4th degreos 

Ketract from the Kalpa-taru:— 

1, In this, the text of Vishne reciting tho sories of hairs to 

him who died without malo isso is quoted, Tn it tho danghtor's 
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son is placod noxt lo the daughtor, and hefore (ho paronts aud col 
Interal kin in tho malo lino, Tho author adda that, “ aftor the 
daughtor aud daughtor’s son,” Vrikaspati provides “ failing him the 
brothor,” &o, 

Eotract from the Madana-périjata i— 

In this, tho author propoenda tho right of the daughtor’s son 
afer tho daughter. Io cites Vishna's toxt, which provides for tho 
succession of tho daughter's gon on failuro of othor issua, because, 
in regard to tho obsequios of ancestors, sons of daughtors: are con- 
sidered as sons of sons (vide ‘Trans, Ait, Chap, If, Soot, 3, 
SL G.*) Ho adds that tho particlo “also” [eva] in the oxpression 
“daughters also” occwring in the toxt of Vajnyavalya imports 
the samo moaning [vide idem]; and that failing tho daughtor’s sor 
the parents take the estate, ; 

Lotvact from the Vivdda-Ratndkara i 


8, Aftor the daughtor and daughter's son Vrihaspati procoada 
“failing him tho brother,” &e, 

4, Text of Vajnyavalkya cited in tho Vivdda-chintémani, 

* Vindda-Ratedkara, Viddda-chandra, and other books, “Tho wilt, 

tho daughters, also the paronts,” &, 

5, TLoxt of Vishnw cited in tho same works, ‘This varios from 
the same text ciled in the first authority by omission of tho clause 
in favor of the daughter's son-f : 


Eetract from the Vivddu-chintémant -~ 


6, At the close of the Ohapler on succassion tha author roe 
capitulates tho series. In the passage as quoted by tho Pundit the 
daughter's son is omittod, 


Extract from the sume work :— 


7. It procedos that givon as the Gth authority, It rocilon a 
text of Vrikaspatt}, and a text of Manus, 





* My, Colebrooke in a note on this toat saya that i, in not found in Verhaw's inst} 
tutes, bub olted as hia in the Smritichands ikd and diya Ky anaSangraha Vide 
Déyt-Bhéga, Chap, xi, Soa 11, para. 23, and Mid, Chop, fi, Sou. 8 pma, Go” Lb may bo 
toxt of tho older Vishnu 

t Itia thus cited in tho copy of tho Diya-Nuiga, fiom whieh Mr. Colohooke trann 
lated. Tle, howovor, noticea the reading which hag the elanse in favour of tho danyghiter's 
son (Vide Ddya-Rhdga, Chop. xi, Seats, Land &) With thin alausy ib is oiled Dn tho 
Digest ron rat ig not  mootrlen, and teaeiana. moro seurcop ile of corruption, 

E Vide wanslation, Déyd-Bhdya, Chap, xi, Saatu. 2, 6, 17, and Vigent, Bue! i, 
Sco, 224, tho Section treating on tha appafutod Aaughtur, ' wan Vs Gely, 

§ Vide idom, pra, 10, 


, . nt ati See ea ee Me ae 
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Tho first declares that oxistenco of kin notwithstanding the 
daughter's son is entitled lo hor father’s estato just as sho is so 
enlitfud. ‘Cho second declares that the daughters son takes dhe 
estiute of hor father who Joft no male issue, for ho ollers oblations to 
hin. ‘ho author adds that “for tho sake of conformity with tho 
toxb of Vajnyavelbyu, those texts must bo understood as appli- 
evblo to the case where tho heirs, of whom tho mother is fist 
[Matrdédi], exist not.” . 

YVhis exposition of tho law was read and argned before Me W. 
Monoy and Mr. Rattray on the 23rd February 1887, Another ex-' 
posilion of the law by 2am Joy, a Pundit of tho Supreme Court, 
was reecived on part of Madhu-sudun appellant, fn this he argued 
that it was tho intoution of the authors of the Vioddurutn dha, 
Vivida-chinkdmani, and other Mithile works to place tho 
daughter's son noat to tho father, 

She dudgos reversed the judgments of the Lowor Courty, aud 
deereed that Madhu-sudun should recover tho moioty of the estate 
for which ho had sued in coujanction with tho other eppallant, 

Tho substance of the reasons etatad in the support of me 
judgmont was as follows: 

Tho District of Tirhoot is in tho tack called Mithila tt v 
Mindd of that district hes died without malo issue, wife or daughter, 
according to the Tindd lew as thare cireont, is tho daughtor's son 
his hoir in proforonco to other kin? his ix the point ab issne in 
tho cago, Cho Vyuvanthd of tho Pundit ostablishos the preferable 
yight of a daughter's son, tho texts cited in tho Ist, Sud, 8rd and 
7Uh proofs aro conclusive on this point fn tho texts cited in tha 
4th, Sth, aud 6th proofs thodanghtor’s son is not expressly mon- 
tioned, bitt his oxclusion from succession, contrary lo tho expresso 
sanction of tho majority, of authorities in his favor, cannot be ose 
tablished by tho omission, 

On tho part of tho appollant if hay boon mygod that Ue text 
cited in the 4th, Goh, and Gth proofs aro wouk or innecurabe, anil 
insafficiont lo sustain the easo of the respondouts, and the argnment 
acoms well founded. The Granslations of May Colulnooke slow thak 
by approved texts the married daughter and maiden chueshter ara 
proferred as hoirs to the widow daughter, The ground of this pre. 
foranoe ig, that the live formor may have sous who will honetit Choir 
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matemal graudfathor by the performance of ritoa, Th sooms thon 
absurd fo hold (hat an existing daughtor’s son should bo exeludad 
when his probable birth even would bo yeound of moferonce Lo bo 
shown to his mother. Thore can bo no donbb as Lo the equal inlerosts 
of Madhn-sad&n and of his aunt conjoined with hor son in tho 
cstalo of Alap Singh, 

Remarks: 

Tho onquiry in this caso romaves a common orror, that by tho 
Jogal writers of AMithilu tho daughtor’s son is nol recognized as an 
heté. It is evident that Sir W. IL Maonaghten had not duly 
investigated the aubjoct. IIo probably adopted his position on oradit 
from Sri-kvrishna, the author of tho Déya-krama-sangraha, who is 
the recorder, if not the invontor, of the crror, 

At tho closo of tho section Jagan-nath recites as the racapilu- 
lation of Missr a series of hoirs,in which, contrary to tho Gth proof 
of Vaida-ndth Missr, tho daughter's son is montioned noxt beforo 
the cognate kin. 

The difference is that Ram Joy, more corroctly construing tho 
word as usod in the toxt, placos tho daughtcr’s sou boforo all the kin, 
bubaftor the parents, ; 

Viohaspati Miss, comparatively, is a modorn Afithile writer, 
aod however rospoctod ho may be for hia learning, his authority 
for tho oxclusion or dogradation of tho daughtor’s sou cuimot avail 
against the many strong toxts of Mtonis, docisive of bis vight, and 
the conomring opinions of expoundors including wrilors of Alihila, 
In his initial vorsos ho (Vdehaspali Mixsr) profossen lo compile 
his work after attentive considoration of the Halpu-tara, Viodda« 
Ratnikara, and othor works, yot (according to what seams te bo 
the most approved reading of his work,) contrary to the authority 
of thoso works ho passes by tho daughtor's san without any oxple- 
nation or diseussion, In placing tho mother next bo tha decyglitar, 
ho cites decisive textsin fyvonr of tho danghlor's son, whieh ho 
admits do nob rogard tho son of an appointod danghlor, Nest to 
tho mother he locates the fvbhor, and ho then procaads to nay, Uivt 
tho right of the brothor is alo on aevount of the proso text of 
Vishnu, In his vocapitulation, (necording Lo whut soon the most 
approved roading) ho has nlsy omitted tho daughlera non, 
soems, theraloro, Vat Vdchaspaté Miser tus omitted dhe daughter's 
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son from tho soriea of heirs,* but in w modo which exposes him to 
tho imputation of ambiguity and inconsistency, 

The two appellants originally sued jointly as possessing equal 
righty, Tho appellant Suja Kumari did not oppose tho claim of 
her nophow, but on the contrary continued to acquiesco in’ ite 
Therefore, although tho equality of Lhoir rights has boon adjudged, 
under such circumstances tho judymont hay nol the virtue of a 
procedont applicable to any future litigation betwoon a daughter 
and @ dangliter’s son in regard to tho exlute of the father of the 
ono, and the maternal grandfather of the othort ‘ 

Sol, B.S. D. A. Vol. Vi, p, 142 66 sey, (New lid. pp, 168-179), 


A. danghicr’s son is ono of the nearor sapiadus, and in tho 
lines of hoirs before a brother's son, according to ITindti law 
Krishnammea v. Pupi—Mad, WO. 2, Yok LV, p, 98, 


According to Hindi law current at Bonares, tho daughtors' 
yong inhorit in default of qualified daughters, and that, if there be 
sons of more than ono daughter, they take per capita, and nob 
per alirpes. ‘Lho widow of tho decoasad was incumpotont to modify 
tho torm of tho original transaction injuriously to tho roversionors, 


Tho plaintiff is cquitubly entitled to recover the profity of the 
sharo adjudged to him, from whieh ho has boon unjustly oxuluded in 
consequanes af his grandmothor's egal procecdings—lkune Stats 


wath Punday ond othors v, Busdeo Singh—-Agra Rep. Vol. HM, 
a0 p. LUGS, 


Admittod Legal Opinions. 


A mau cannot claim hia matornel grandfathor's propaty white his mothor tn living 


Q. A porson brought an action, claiming his maternal grand 
father's proporly, whilo his mothor was living, and there was a 
possibility of her bearing more children, La this case, was. (lw 
grandson entillod to a judgment lor the property ? 

2, The plaintiff's mother has exclusive right (a the property 


* Mea tho foatnate ti frgge 4b 
tA diughtor'n aon canned sticgeed dlmubanwotaly willow daughter, ab ru lunge ae 
a qualifed dauyltor estat, 
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claimed ; consequently, the plainti! camot ho considered in the 
light of an hoir to the deconged, so loug a4 his mothor survives, 
Zillah 24-Porgunnahs.—Macn, IL L. Vol. 1, Chap."J, Soa, ili, 


Caso 15. 


Whoto tho family is sepatatud, the daughter's son tikes the estide, “Lo tho exoliumien of 
the wrelo and ynely’a son, 


Q. A person of the kayusthe or cai class, was survived by 
his throo sons A, B, and CU, who took possession of their fabhor’s 
_ ostale :. subsequontly tho eldest son (A) died, leaving a son who was 
in the enjoymont of his fathor’s share; and thon the second son 
(B) died, leaving a gon, ‘ho third gon (C) is still living. ‘Cho son 
of the eldest son died, leaving a daughter and her two sons, ‘Those 
"tivo grandsons claim one-third of tho ostate, being thoir maternal 
grandfather’s logal share, but their mothor is still living, Under 
these circumstances, supposing tho oldest brother's son to have on- 
joyed the property without having come to any division of it with 
his two uncles, on tha death of such oldest brother's son, will his 
proporty dovolve on his uncle C, on his other uaclo’s (3's) son, or 
on his own daughter, or on his danghter’s sons whoso mothor still 
survives? Supposing the proporty to have boon divided, and that 
they lived apart, in this caso, should that portion whieh tho oldost 
brother’s son possessed, cdovolvo on his daughtor or danghler's sous, 
or on any, aud what othor person? and genorally, whethor the oldest 
brother's son lived togethor or apwt from hiy unelos, and diod lov+ 
ing tho individuals abovo specified. What is tho law as to their re- 
spective rights of succession ? 

Lt, Tho ordor of the heirs of a separated and not rommitud 
individual is thus laid down by Va@jnyavalkya: “'Eho wifo and tho 
danghtors also, both parents, brothers, &c, This rule oxtends to 
all persons and classes,”* 

By the import of the particle “also,” tho daughtor’s son suc 
ccods fo tho estate, on fuiluro of daughtors. “Ifa man Jeavo noilhor 
son, nor son’s son, nor wife, nor ( fomale) issue, thosdaughlor’s son 
shall take his wealth, Tor, in regard to tho obsequios of anevators, 
daugliters’ sons aro considered as sons’ sons,” 





__,..* Tt would havo been vice verad arcording to the lay of Bonares, had the family ben 
joint and undivisted,—Nolo by sir W. Macnaghten, 
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Tho calnte of a person deconsod who was soparatad from his 
co-paroenors, and not ro-united with thom, first goos to his widow ; 
in default of hor, to tho daughter, as Kétydyana says: “Lot tho 
widow auccood to hor husband’s wealth provided sho be chaste ; and, 
in dofaull of hor, lot tho daughter inhorit, if wamarricd.” 


On failure of these hoivs, tho mothor takos tho inhoritance; in 


Gefaull of her, the father is successor ; tho uterino brother takes the 
horitage ab tho father’s doath; in dofwult of a brother of the whole 
blood, tho half-brothor becomes heir, 

Menws—"' OF « son dying childless, ard leaving no widow, the 
fathor and mothor shall lako tho ostate: aud tho mother also being 
dead, tho patornal grandfather and grandmother shall take tho 
horilago, on failure of brothers and nephews.” 

To the noarost kinsman (supinda) tho inhoritance noxt belongs. 

Among tho sapindas, ho who is nearest is ontitled to succes. 
sion, and ho who is romoto ix oxeludod by tho nearest: such is the 
moaning of tho text, 

Accordingly, Prihaapatt says: “ Whore many claim tho inho- 
ritaneo of a childloss man, ofthor paternal or maternal, of moro 
distant kinsmen, ho who is the noarost shall take the estate.” 

According to tho preceding passages of Menu, Vishnu, Vrihase 
pat, Kdtydyana and Ydjnyavalkya, it is dotermined, that sup- 
posing tho oldest brothor’s son bo havo separated from his unelos, 
and not to have beon re-unitadt, his ostato will go first Lo his danghior, 
and, in default of hor, his grandsons in tho femalo lino will tako the 
inhorilance; but, if tho proporty was hold in joint tonaney,.or if 
ho, after separation, became ve-uniled with his paiarnal relations, 
thon his proporty would devolyo on his unclo and unelo’s son, bo- 
cnuso thoy aro his sagotas and sapinedas, 

This opinion is conformable to tho Afiikshard and Vyavaldra- 
Maytikha. 

Bareilly Court of Appeul—Macn, IW. Ta. Vol. Tl, Chap, 1, 
ale, ii, caso 13. 
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RELATIVE TO PARENTS. 

‘Ihe mother succeeds in proforonco to tho giator, in default of 
sons, widow, and daughter, ‘ho mottior thus inhoriting to tho son, 
the inheritance will doscond aftor hor death to Aés, and not to her, 
particular hoirs, and she cannot alion, during hor life, to their pros 
judico—Rama-Swamt Modeliar v. Vallatha—Tho 2nd of August 
1818, Strango’s Notes of casos, Vol. II, p, 211.—Morl, Digs Vol, 1, 

page 822, Norton’s Loading Cases, Part I, p. 557. 


Mapras H, 0, Axt—Zhe 8th of June 1865. 
P, Bacuirasu, Appellant, 
versus 
V. Vanxataranu, Respondont. 
Acvording to Hindd law o mother inheriting from hoy gon has nob an absolute susiky 
in tho ostato, but moroly a lifo intorest, without powot of alfonation, 

This was a special appeal from the decision of C, Collett the 
Civil Judge of Vizagapatam. 2 

Jupament :—The facts of this case and the quostions at issue 
in {t have beon ao clearly set out by the Civil Judge that it is not 
necessary that wo should recapilulate thom, 

The caso comes before us now on spocial appeal mainly upon 
two grounds: first that Kamama having ontered upon tho proporly 
in succossion to hor deceased son took it absolutely and with unfot- 
tered power of alionation ; second, that there was no ovidenca of 
fraud in tho transfer nando by Kamama to dofendant of tho proporly 
which forms the subjoct of tho claim, 

Tho general doctrino in ILindt law in regard to tho succession 
of property other than hor peculiar property which has dovolyed on 
a woman is that thoso succeed her who would have beon heirs in her 
“default, or that her oslate is an estate intorposod for lifo hotwoon 
that of tho last absolute proprictor and his noxt heir, 

Tho Mitéksharé, howovor, tho guide to tho laws of Southorn 


India, onunciates tho peculiar doctrine that property which do- 


volves on a woman by inheritance is classed with Séré-dhanas tho 
effect of the doctrine being of course to givo hor absoluto plopinty, 
in it and to change the ling of descont.+ 





* Present: Provo nud Innes, J. J. 
‘+ Nob so: seo Widow's Suecouglon in Part J, tho Prinolples of Wuds Lav, 
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Tn Sir Thomas Strange’s Tindtt Law, Edition of 1825, pagea 
165 and 166, hoe points to (he distinction between the Bongal lew, 
aud that of Southom India in this respect. 

Sir Thomas Strango says :+—“ Lad tho proporty boon the mothor'’s 
in tho Lindi senso of woman’s property, it would descond on hor 
duath lo hor daughtors, bub having heen inhoriled by ler from her 
aon, ib passos according Lo the law, ag practised in Bengal, nob to hor 
heirs, but to his. According to tho Milékshat which is followed in 
this vospect by other authorities in tho Southern Tudia, so vestod it 
classos as stri-cdhanw and descends accordingly undor tho rules of 
inheritance for tho proporty of that description to hor daughters 
and not to her sons; but according to tho doctrine of tho Sarit 
Chandrika tho right of inheritanco is vested in difleront persons, 
as it was acquired boforo or after covorture, 

The passage in tho Miléleshad to which 1oferoneo ia horo 
mado is as follows:—"That whieh was givon by tho father, by the 
mother, hy the husband, or by a brothor; and that which was pro- 
sonted (to Lhe bride) by tho maternal uncles and tho rest (wa pator- 
nal untclos, matornal aunts &e,,) ob tha timo of Lho wadding boforo 
tho nuptial firo, and a gift on #& second marriago, or gratuity on 
account of suporcession, as will bo subsoquontly explained, and also 
properly whiok she may have aoquired by inheritance, purchaso, 
partition, seizuro or finding, aro denominated hy Afunw and tho vest 
woman's proporty’ (Chaptor LT, Section 11, para, 2)” A roferonce 
to tho passage of Muna alludod to shows, however, that that sourco 
of all Ifind& law has not ospecinlly included property dnkerited 
among tho classes into which ho divides tho séri-dhanum, 

Tho pagsago runs thus:—"* What was givon beforo tho nup- 
tial five, what was given before tho bridal procession, whab was given 
in token of loyo, and whal was received from a brother, a mother 
or a fathor, are considered as tho six-fold soparale properly of a 
married womane? Chaptor 1X, Shloke 14, : 

In para. 4) Section xi, of Chaptor TI, of the Mitdkshawt it ia 
explainod that, whon AManw speaks of tho six-fol property of tu 
woman tho intention is not Lo restrict tho moaning to property of a 


* Only park of Ulvis passaya da found in Mayno’s adltion, page TEL, where Che practios 


of the Burygal Solel is ntated, bub the dintinotion taken by Sie Thom SQ aaye Dative 
it and Uso Schuul of Southern bidte is Q~rebubly hy aveldunt) omitted, 
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denomination unquaslionably falling within tho six elassos which 
he has euumeratod, but is movely by way of docluring that thare 
was no loss than six kinds of such proporty, while thera might be 
many more, And this view of tho anthor is supported hy tho pas 
sago in Manw immodiately following that just quoted. It is as 
follows:—" What sho reccivol after martiago from tho family of 
hor husband, or what bor affectionate lord aay havo given her, 
shall be inherited, oven if sho dio in his life-time, by hor children,” 
(Mana Chaptor IX, 195.) ' 

Thoro is, however, no allusion in Afunw to the doctrine of tho 
Mitéksha4, that property devolving on a woman by inhoritance is 
Stri-dhanam, 

And it is remarkablo that while tho Milékshard i in paras 5, 6 
and 7 of Section xi, Chapter TI, enlarges upon tho logal, proposition 
laid down in para 2, and quotes authorities in supporl of those parts 
of it which yelato to gifts to m woman boforo or after marringo from 
her kindred and from her husband’s family, no illustration »whatovor 
is given of tho bare declaration Liat proporty acquired by inheri- 
tance also comes under the head of Stri-dhanam. In the Digost of 
Jagan-natha, in the Chapter on woman’s property (Book V, Chapter 
TX) no allusion whatever is mado to the doctrino, nor among the 
multiludes of other authorities quoted is this pasingo of tho Mitte 
shat even so mach as referred to, 

‘Tho’ law as to tho ostato which a Tlindt widow bas in proporty 
dovolving on her on tho death of hor husband without male isso jing 
heen long ago woll sottlod, and unless thore wore somo more clear 
exposition of tho law than tho above pasingo from tho Mitékshad, 
or tho authority of decided casos showing that Lho ostale hold by a 
mothor in property which has dovolvod on her from hor son whos 
wife has prodoceased him and who has no issuo, is largor and stands 
upon o different footing from that of the widow, we should hesitate 
to say that it-was so. ‘ho casos in this procedoncy tn whiah this 
point has been directly docided must havo beou exceediugly rare, a4 
none ig to be found in tho reports. We may refer, howover, to thy case 
of Doe on the demise of Rama-semi Moodaliar v. Vidlala, roportol 
pago 211, Vol. IL. of Sir ‘Thomas Strange's nolos of causes deviled 
in the Madras Supreme Court ‘This cuse was decidod i in aie 
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whilo Sw Thomas Sirango was Chiof-Justico, and tho point in 
tuestion was thorein considered. Tn tho judgment tho following 
passage occtus:—"Té sccmed sattlod indood thal, tho mother thus 
inhoriting lo hor son, the inhoritance would descend after her death 
to his, aud not to her, pooutiar hoivs; and that sho could not alien 
dming hor life to their projitdica.” This was not tho point directly 
in quostion in tho suit, and tho Digest of Jeyen-ndtha, and nob the 
Mildkshag, is quoted in support of tho opinion thus thrown out; 
but that the Chief Justice had tho Mitikshata before him at tho 
timo and had accoss to the passage containing the opposite doctrine 
is ovident from the judgmont itself and the foot notes to it in whieh 
the Mitéksharé is soveral times qnoted in support of other positions. 

Wo think, therefore, that this is an indication of the opinion 
Sir Thomas Strange had arrived ab as to what tho practice of tha 
lew upon this point was in tho Madras Presidency, and thal his 
viow was that, howovor authoutative tho coaching of the Mititkshat 
and text-books of tho samo schvol might in gonoral be, they wero 
nol to bo followed in this particular point. 

Aimong tho cases quoted in Morloy’s Digest auder titld “Inhort 
tanco,” sub-litlo  Parouts,” vot a single insliauce is givon of tho 
doolvine of the Mitdksharé upon this point having hoon followod, 
though tho question must frequently havo beon aaised at Bonaius 
and othor parts of India whore what is called tho Benaroy School 
provails, tho great authority of which ia (he Mittkshmd. ti tho 
absence therefore of any distinel andlotily in sapport af tho doctrine 
of tho Mildkeliard, which, nob having beon illustrated or explained, 
leaves us in doubt whothor the author ablached as witlo ts meaning 
to the words “nequired by inhovitance” ay thoy matually adbnit of, 
wo think that tho law upon this sibjoct of tho Madias Presidency 
follows tho general rule of Lindt lew; that proparty so deyolyod 
ig not alri-dhanam, and docs nob follow tho luv of succession pecutiae | 
to proporly of that kind, £1 follows, then, that the mother inherit. 
ing to hor son hag not an absolule properly in the entate, bub takes 
morely for lifo and has no power of alienation. 

We, theroforg, alfiim the judgmont below aud disiniss thy ap- 
peal with costs.*—-Madk H.C, Rop. Vol UH, p. do. 


A ie,” uaye Biv Fol Narlor “avy ba cogiardel ay Cha Leads ewer on Ui queit 
in Matta" Sou Norton's Leading Cig Lab U0, pn fod, 
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Carourta, 8. D, A—ZLho 22nd of Marvel 1847. 


Prosent: 
R, UL, Ratiry, A, Dick and W, B, Jackson, Judges. 


Ruanoozur Suan, versus Mussummar 'ToLasen Konwur, 
and olhos. 


TL ig admitted, that tho ancestral properly inheitod by the 
brothers Bhowanco and Byjnath was divided botwoon thom in 1788; 
and with referenco to this, appellant argues, that the mothor of 
(Byjnath’s son) Nursingh was his (her son's) heir; and that tho 
proporty having thus passod into hey hands by inhotitanco, would 
descend to her heirs, and not revort to hor husband’s, on hor domiso, 
Respondents maintain, that, tho mother of Nursingh novor had 


“more then a life-intorest in the estato; but that, ax long as sho 


lived, that life-interest barred any claim on their part, and conso- 
quently tho statute of limitation had in no wiso boon infringed by 
them. 

Tho Court assume that tho mothor of Nusingh succeedad to 
tho property, in hor own right, on hig death + it remains bo bo dotor- 
mined whothor her suocession to it was as stri-chacn (or women’s 
own proporty), or morely as holding a lifo-intorent in il Tn cithar 
enge tho statuto of limitation has no application to tho suit, 

Tho respondents’ vakeel refors to pp, 25 and 26 of Macnngliton’s 
Hindt Jaw (of inhoritanca) to show, that the hoits of tho son would 
auecced on tho death of tho mothor, not tho mother’s heirs; and 
cites tho caso of Mussummat Bijyah Debbea.-Sudder Dowauny 
Adawlut Reports, Vol. I, pp. 162—164, 

Wo ic of opinion that with roforenco to tho authoritics and 
facts boforo us, wo do nob ontertain any doubt of tho right of the 
hehs of Nursingh lo succood to tho estate contosted i jrofmonce 
to those of his mothor, tho widow of his father Byjnath Sahoo 
8. D, A. R,, for 1847, p. 87, 

A. Tindt inhabitant of Bombay, ontitlod to separadoly acquired 
movablo aud immovable property, died leaving a widow, aniutant 
son, theo daughtors and a biother, Zho gon died ia infancy aud 
without having mairiod, 
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Held, on domurrer, that the widow, as mothar of tho gon, in- 
horils his proporty, as to tho movables absolutly and as to Uno im~ 
movables for life; with remainder to tho sistors of tho son as his 
hoirs absolutely, , 


Tho word “parents” in tho order of succossion, ad laid down 
in tho Milékshmé, includes father and mothor, and in like manner 
“brothxon” includes sisters as well as brothors,*—Vinayak Anund- 
vou and othors v. Lakshmdé-bat and others—Bombay TH, 0, Rep. 
Vol, I, p. 117. 


Bomnay, Il, C.—-Zhe 6th of October 1869, 


Nansdvvd Linudrrd, ef al, Appellants, 
Sanxich-vdw. Kamina, Rospondont. 


Hdd Wot ina soparatod family a Wind mothor suecccding to hor son's immovable 
proporty takes init the samo oxtate aa ms Tlindé widow takus in the immovable 
properly of hor husband dying without male isso, . 

A Mind dted loaving by Ins fist wife, who prodecoasod htm, threo gona, fom 
whom Io hal sopatated, hia sucond wife aud a minor son by the latte, ho ininuy 


non dod in Infanoy, 
Tidd& thab tho mothor muccooded to tho immovablo proporty of hor minor gon, lb 


tool only a Jifodntoront in it, 


Ctns, J.:-—Tho quostion for us to decide in tho prosont casa is 
what right hax a widow over the poperly which sho inhorils from 
hor minor son, who, with horsolf, is a mombor of a divided family. 
Mr. Bhairava-nath points out lo tho Miléksharé as alluded to in tho 
jedgmont of Mv, Forbes in Nolval-ram Alma-ram vy. Nund-Lishor 
Shiv-narayant in which the following passage oceus in deseribing 
a woman’s siri-dhun +— Also propotty which sho may havo reynied 
by inhoritance ;?? and argnos that thoro is no limitation as to tho 
porson from whom (ho inhoritanco is dorived; that, therofoo, whothor 
a woman inhorits from hor own fumily, or from the family of her 





* This is tho special dootiino of tho Mahvatta aehool or tho Nombay Me tdeney, a0, 
couling to which a piste. 1s hui to hor doth whe dia leaving no he ox fie we hia 
giandinothes, whereas acco ding to tho other schools aw ulster dane hich at ath "Phin will 
‘be foown fiom tho main hook and also fom tho Privy Counvit judgment by whieh tee 
abovo devon Js alhayod aud whioh ia horwafta glvan. 

Tt Ante pago 428, 
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husband, auch inhorited property equally comes nnder the head 
of elri-dhun; and that tho caso jnab quoted ay well as the ease of 
Kullammal y. Kuppu Pillai shows that a woman enn dispose of 
such properly absolutely. ‘Belora noticing tha arguutouts of the 
othor side, wo remuk that tho qnestion of a woman's strbdhan 
going to ber own hens, and not to thoso of hor husband, may be 
taken to havo boen suthorilativoly soliled in this Court by the enso 
quoted,* and the entire question before the Gow't turns on whothor 
tho son’s property, when inherited by tho mothor, bocomes part of 
her stri-uhwn, or not. In tho ease of Jamntyut-ram v, Bat Jaman 
the judgmont of Sir Josoph Arnould, Acting C.J, pointed ont that 
tho propeity acquired by inheritance, aud which in consoquonco 
becomes pat of tho widow's sti-dhun can only consist of proporty 
inheiited by her from members of her own family, his viow has 
been questionod by the learned editors of the Digost of Mindi law, 
Mossrs, West and Buhler ;} but whothor their aiiticism is correct 
or not§, the decision which has beon followed on several occasions is 
binding upon this, Court asa precedent. Woro it otherwise, wo m0 
of opinion that the vory able argumont for tho respondent aud tho 
authorities citod havo distinctly shown that tho 1ulo undor which a 
widow succeeds to har son’s separated proporty is tho siamo midor 
which she suececds to her husband's in a divided funily,|| Now 
the intovest of a widow in her deccased husband’s estato (he being 
a mombor of a divided Windt family) has boon authoritatively sotéled 
by this Conrt to consist of a life-inlerest only in immavables, while 
movablos aro takon absolutely: Vinéyak v. Lekshmd-bail and Dov 
Iurvar-bav’s case.** Wo do not considor that Mx, Bhairava-nath 
has in any way met this argument, and in holding, as wo do in tho 
present caso, wo are only following tho latest rulings of tho Tigh 
Courts of tho two other presidencies, | | Wo consider thoreforo that 








* Mavalram Atmaaam v, Nund-kishor Shivaaalt, I Bom. I O, Rop, 209 Seo 
ante page 428, 
f 2 Bom. If, ©, Rop. 10. Ante p, 493, 
ot ea 4 Inhroduotion, page 6h. 
ne bebern it u comenh and in stele, Roun ane, with tho Ting law, 

Auitkshars Chap. II, Sect. i, patan Land 2; ALaythhe Chap, LY, Seob vill, pany, 
and 2; Slokes' H, 3, pp. 88, ak tnd 427, pelea Pata NSS 
“1 1 Bow. ILC, Rep. p. 117. Ante p 407, 

** 1 Dom.IL C Rop.p 190 Ante p, 420, 
Tt 3 Cal W, Rop, p. 140. Post, py. 400.—3 Mad MU Rops p 812, (Lo bo faund 
an the Chaptor on st hun.) 


Both plies cases koom to ho mapplioable hore, 
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Radha-bai has, in tho estate inherited from hor minor aon, inkon 
only a similar intorest to that which sho would havo inken had tho 
estnto come to hor diroel from her docoasod husband, vis., a life~ 
interadt in tho immovable property. Wo agroa, Uterefero, in the 
docision aarived ab by the Lower Court.—Bom. IL, GC. Rep, Vol. Vi, 
page 215, 


Carourra I, C.—The 17th of July 1865, 


Presont: 
Tho TIon’blo I. V. Bayley and EB. Jackson, Judges. 


Poncranund Ova ant othors, (Defondants,) Appellants, 
YOrsus 
LATSHAN Messer and others, (Plaintilty,) Respondouts, 


According to tho Mittshard and the Vinddechintdmant all propmty that n woman 
inhorits does not thowby become afri-dhun ao ax, afler her death, to descend to hor 
heii, Lmmovable proporty whieh, in dofanlt of other intervoning hoits, haw beon 
inharited by a mother from hoy son, deqvonds on tho mother’s death not to hor hobsa, 
Dnt to tho hoa of tho son from whom the mothor inhoited £6, 


Tho point raisod on this appoal is whothor landed catato which, 
in dofault of othor intervoning heits, has heen inhouited by & mother 
from hor son, desconds on tho mothor’s doalh do hor hots, or whethor 
it desconds to tho heirs of the son from whom the mother inherilod 
it. ‘Choro ia no question ax to the law which provails in Bongal. 
Tt is admitted that the son’s hoirs will inhorit in Bongal, and that 
tho mothor possesses only & life-intorost in tho son’s opiate similar 
io the intorest posressod in hor deeeasol husband’s ostate by a 
widow, But it is said that tho Mithilé and Mitéksharé Jaws diffor 
from that provalont in Bougal upon this point; and that according 
to those laws, tho cstate inherited hy a witew from her luaband 
and by a mother from her son, thorohy becomos lor alri-diate ; and 
thab the hoirs, after tho widow's or tho mothor’s death, aro tho 
widow's or mothor’s hoirs, and nob tho heias of tho husband or of 
tle gon, 

Bahoo Dwarke Nath Mittor, who gontonds for this view of tho 
law, supports il by tho Mitdksluid, Chapter on adri-dhun, pp. 865 
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to "307, Colobrooke’s Idition, aud by Baboo Progunno Coomar 
Tagore’s translation of the Vivdde-chintémant, in which tho au. 
thor of that work givos a teble of succession according to tho Milék- 
shard. 

Tho eleventh Chaplor of tho Mitéksharé details tho differont 
sorts of property which como under the donomination of sl tedhan, 
or tho separate property of a woman, ‘ho first Soction dotails it to 
consist of all gifts mado to a woman by her fathor, mothor, hushand, 
or brother, ox recoived by her ab her marriage, or on her husband's 
second marriage, or any othor separate acquisition, ‘Tho second 
Section ropeats this definition, and, instead of tho words “separato 
acquisition,” it adds also “ property which she may havo acquired by 
inhoritance, purchaso, partition, seizuyo, or finding, aro woman's 
property.” ‘Tho third Section lays down Lhat tho torm woman's 
properly conforms in its import with ils otymology, and is nob loch« 
nical; for, if the literal senso bo admissible, a technical accoptation 
isimproper, ‘Tho fourth Section goes on to say that tho onumora- 
tion of the different sorts of woman’s property, as above givon, ia 
not intonded as a restriction of a greater number, bub a donial of 
a less, Baboo Dwarka Nath Mittor especially rolies upon thexa 
passages as proving that all estate which dovolyes upon a mothor 
or widow, even by inhorilanc, thereby becomos atré-dhua according 
to this law, and he furthor points to tho aighth Seotion as proving 
that, after tho doath of the mother or tho widow, hex hoirs take il, 
“For kinsmen tako it, if sho dio without igsuo,” Subsoquont 
Soctions lay down who hor kinsmon are, In tho Vivdda-ohintd» 
meant, Chaptor on the tablo of succession prepared by tho trana- 
lator, Baboo Prosunno Coomar Vagore, in tho 12th Rule, tho 
following is laid down:— Any proporty which a woman inhorits 
is her stré-dhun, that is, peculiar property. Ilonco any proporty of 
her husband which sho inhorits shall, on hor death, bo received by 
the heirs of hor peculiar proporty, Bub such preperty cannot, ac~ 
cording lo tho Smriti-séra, bo her stri-dhun. Tenco the heirs of 
hor husband shall recoive it, If tho mother die aftor inheriting 
her son’s proporty, such proporly becomes hor stré-dhun, Uenco 
tho heirs of her peculiar property got it.” 

Tt would appear, thon, that tho above-named translator of tho 
Pinida-chintémant would mako a distinelion botweon tho pro- 








oer ee 


Omar, 0. ] PARENTS SUCCESSION, to, 471 


perly which is inhorited by a widow, and tho proporty which is 
inherited by the mothor. At loast ib is not quito clear from tho 
twelfth paragraph above quotod, whether ho rejocts the rulo as laid 
down in tho Smriti-sdéra or not. ‘Uhis worl: ia one of those works 
upon which ho relies as laying down the law of succession; and he 
points out what is tho rulo as laid down in that work, Ib may bo, 
however, that tho translator, Baboo Prosunno Coomar Tagore, 
merely montions it ag a discropancy, and adopts the goneral rulo as 
Baboo Dwarka Nath Mitlor contends for it. 

We must, howevor, decide tho question before us on the law 
as laid down in the Mil@ksharé and in tho Vivdda-chinddmant. 
Tho opinion of Baboo Prosunno Coomar will be well considered ; 
but, if it is contrary to the loxt, we must roject il. It seems to bo 
quito clear, from tho fact that there is a distinet Chapter in tho 
Jaw on tho wonsn’s separate property, that Chore is some distinction 
beloen tho different sorts of property obtainod hy womon, 'Thore 
is corlain proporty donominated specially stré-dhun regarding tho 
inheritauce to which a difforont rulo of attecossion provails from that 
which provails a3 regards othor property. Tt is quite cloar that tho 
differant rulo of secession is laid down, not becauso the woman 
was tho last ownor, but because tho property is of a special desaip- 
tion, and tho apocial dexoription of property is very carefully onu- 
moratad, 

Wo think tho text cloarly confinos atvi-diwn to bo somo sort of 
spacial soparato property. 

‘Tho property of hor husband or hor son, to which a woman may 
auecoed as heir for hor life-time, is nowhore laid down in tho text 
as theroby becoming sii-dhun. If tho law of tho Mitékshard on 
this point was go cifferont from that provalent in Bengal, as is con~ 
tonded, the commentators would have distinctly laid down tho 
disorepnucy, As a gonoral rule, tho laws may ho considerad to 
correspoud, although thoro aro certain special points on whieh they 
differ, ‘Shogo points aro wellknown; and if ibis tho enso that, on 
a property dovolving on n woman, tho Milfkshant lw at once 
changes the wholo ordor of succession, swaely there would have heon 
some precodonts to that offoot in tho law hooks, ‘Tho rule taid down 
in Section 3 of tho Chaptor on sdré-dhen iu the Milékshard, that the 
words “woman's property” mo not to bo wot in a tochnival sons, 
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probably means that whatover oxtato really becomes the woman’s 
property, so that sho may acl with it ny she likes, may bo considered 
stri-dhun, but not that any.proporly which, at any time comes into 
o, woman’s hands, oven the fiumily propoty in whieh sho is allowed 
only a lifo-interost is also siri-dhun. If this was the lu, ib would 
havo beon clearly and distinetly expressed, anid there would havo 
been no necessity for tho description of tho diflurent sorts of woman'n 
proporty which tho law lays down, 

Tho loxt of tho Vivdda-chintémant is ag cloav upon the sub- 
jool as tho text of tho Mitfksharé. ‘Thoro aro soveral pagos to 
show what special soris of properly aro woman’s separalo properly 
or sivi-dhan. It is nowhere laid down that all property which a 
yyoman inhorits thereby becomes siri-dhun, and after hor death is to 
be inherited by her heiss. ‘Lho opinion of Baloo Prosunno Coonar 
Tagoro is, therofore, we think, not supported by tho toxt of cithor 
the Mitékshaié or of the Vivdda-chintémani; and tho contention 
of Baboo Dwarka Nath Mittor must, wo think, bo rojocted as con+ 
trary to law and precedont, 

Tho special appoal is dismissed with costs-—-8, W. R. Vol. 11, 
page 140, 


A stop-mother cannot take by inhaitanco fom her stop-sone~= 
Lalla Jotee Ladl, v. Dorance Kower.—Suthorland’s Mall Donel Ro- 
ports for 1862-4, p. 173, Vide 2 Nort, p. 557. Cowol’s Digest, 718, 


Ileld that tho fathor of a donco under a Krishudrpan inherits 
tho property to tho oxclusion of tho family of the donon—Zasren 
vam, Kripa-ram v. Mt. Lchhu—Bowr, Rop. Vol, 11, p. 602, (Mou. 
Dig. Vol, I, p, 821.) 





ap 


= 


Omar, m1} SUCCESSION OF BRO'NMIER, so, 478 


Shorron v- 





RELATIVE TO BROTHERS, THEIR SONS AND SONS SONS, 


By tho Law as owront in Mithila, a childloss widow will not 
stccoed to her husband’s share of joint undivided ostate if he hava 
any brothors him surviving; thoy, and not tho widow, succcoding to 
his share,-Baboo Runject Singh v. Baboo Obhye Naraen Singh. 
Sol. 8. D, A, Rop, Vol. IL, p. 245 (Now Hd. p. 315). 


See also Musswnmat Joraon Koonwur ve Chowdhrce Dooaht 
Dowun Singh and othors,—Zbid. Vol. VIL, p. 26. Sco ante, p. 281. 


A Hindt dying loaving a bother and a widow, but no childron, 
tho undivided estate is inhoited by the biothor, and tho widow 
is entitled to maintenance ouly,—(ovind-dus Doollub-dus v. Mua- 
lukshmec.—DBorr. Rop. Vol. I, p. 241. 


Tho samo point was decided in Rungama v. Atchwmma ond 
othors-—Mad. 8. D. A. Doc. Vol. I, p, 521, 


Whoro thoro aro two sons of 8 common ancostor succooding 
4o ancostiral proporty, and ono of thoso sons dics without malo issue, 
tho surviving son, and not tho decoasad’s widow or daughtor, is 
ontillod 10 tho succossion—Siva-geana Punyoothy Venoata Let- 
chaomy Nachier and another v. Awniy Letchoomy Ammal ani 
others.—-Mad. Dee. Vol. I, p. 485. (Mox. Dig. Vol. T, p. 82+) 


Whero a poison acquires wealth oithor at homo or alnoad, 
by his own oxortion, and dios without soparating, his brothor inherits 
the proporty to the oxclusion of the widow and mother.—Man 
Buco v. Kvishneo Buco.—Borr, Rop. Vol, 11, p. 124, 


‘wo brothora possossed of- an undivided estate in Mithila, 
and dying leaving a widow, a daughtor, and danghtor’s sons, tho 
surviving brothor succoods to his share, to tho oxclusion of his 
brothor’s widow and issue —Doch Neraon and otha v. Mfussum 
mat Scesphool.—-Sol. SD. A. Rop, Vol. JIL, p. 114, 


Ulogitimato sons of a Shrtdre suecovding to their father, living 


and dying undivided, succeed to each other Vencate an ve Vere 
Von UL, a0 
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outa Tuchema Tllam and anothor—Sha, ILL. Vol. TY, p. 804 
Mol. Dig. Vol T, p. 328, 


TMlogitimato Inothais diving in a alate of union, suecoad to 
ono another.—Mynee Boyeo vy. Ootoo-van.—-8 Moore's I, A. p. 400, 
(Hughes’ childron’s caso) whero tho question waa roviowed, Tt camo 
on aubsequontly boforo tho Madras Tigh Court; (2 Mad, TL. Ol Th 
p. 190.) After holding that thoy wore not barred from considering 
tho quostion by tho decision of tho Privy Counsil, tho Coub dolor~ 
mined that tho brothos inhorited to each othor, and Lo thoir mothor, 
‘Norton’s Loading Cases, Part II, p. 568, 


The whole or uterine brother has, under Hindt Law, a hotter 
claim to succossion than o half-brothor.—Beer-chunder Joobra) 
vy. Necl-lishon Thakoor.—S. W. BR. Vol. I, p. 177, 


The half-brothors of a Lindt deceased wore hold to be entitled 
to his shave of undivided propaty, oxcluding from inheritance his 
widow and daughtors.—Man-koonwar vy, Bhugoo—Low, Rep. 
Vol. II, page 139. (1 Moil. Dig pago 325), 


According to tho Mittkahaé law a stop-brother inhotits after 
tho widows if he survives thom, othorwiso a utorino brother’s son suo. 
ctods,—Burhum Dov Roy v. Lunchoo Roy. W. Rop, Vol Ll, 
pago 123. 

It is not optional with a minor to suo cithor in his own name 
or though tho intervention of a guadian : Lo mual bo reproaurtted 
by a legally constituted guardian, 

A member of 9 joint Hind family is precluded from mutintain- 
ing a suit for the spocific shao which would devolve upon hin on 
pautition. 

Separate appropriation of profits would, in somo eases, ho very 
good ovidonce of a tacit ageomont amongst tho mombora of a joint 
‘Tindé family, to hold their property according to thoir soparato 
sharos. 

A debt contracted by a fathor is binding upon the aon, wileas 
itis of such a natuo that ho can, under tho provisions of the Iindé 
Jaw, repudiate it, 


, Where two uterine brothers and a hulf brother aro members 
of a joint Hind& family, and one of tho tivo former dics, tho Liothor 
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of tho half-blood is nob ontilled to recoive any thing oat of the 
shao of tho doccased—Cheyt Narain Singh (one of tho dofond- 
auls) appellants v. Bunwaree Singh (plaintifty and anothor respon 
dents,—8, W. BR Vol. XXITL, p. 896. 

Tho sous of a brother aro hoivs (on failure of tho wife, 
daughtor, her son, parents, or a brothor) of a man dying soparated 
without malo issuo.—Pran Shuniur and another v, Pran Koomwur. 
Bort, Rop. Vol. I, p. 427. (1 Mork. Dig. p. 324). 

Two brothous living undivided and dying, one loaving a widow, 
and tho other a widow and a son, the son succoods to his unclo’s 
estate, to the oxclusion of his widow.—Afussummat Goolub v. Mus- 
summat Phool—(bid, p. 154, 

Undor tho Mitékshaét a nophow succoods not as the hair of his 
fathox, but ag tho direct hoir of his unclo.—Brojo Mohan Thakoor 
v. Gouree Persad Chowdhoory.—S. W. BR. Vol. XV, op. 70, 


8, died leaving Uveo dons and aucostial proporty, of which K, 
one of 8's song, look a third sharo, On tho doath of anothor of 
Ss sons withont isso, K’s original shavo was increased by his 
Aocongod brathor's sharo—Weld that according to tho Mitdkshart 
law, ono of K’s sons waa ontillod, during Jt’s lifo-timo to bring 
a auil to assoré his right in tho sharo of K, inhorited fom his 
decoased brother, such shao being aucostral proporty.—Gungao 
Adult v, Burnsee-dhur, 1, 6 N, WR. p. 79. 

A. scoond cousin excludes a third —-Maha-beer Persad and 
othors v. Rum Sharm—Agia Rop, Vol. II, a, op. 6. 


Carourra, IT, O.— Zhe loth of Atgust, 1866. 
Progent: 
‘ho Ion'blo H, V, Bayloy and T, Jackson, Judges. 


Kunnem Cin» Curarn ( plaintiff) Appollunt, 
versus 
Oongxe Gurtan (Dafondant} Respondant. 


Undor tho Mittsharé aystom of Windi: Law, in dofault of al) hols, a brothor'a guand- 


#on oan Auocood, 
Jackson, J-—Tho quostion raised in this appeal is whothor, 
andor tho Mitéksharé system of Iindd Law, a brothor's grandson 


476 PRECEDENTS OF | Huo a, 


cam stteecod lo the estate of u deceased potion, The Judge of 
Patna has hold uhab he is nol included among the heirs, aud haa on 
this ground dismissod his claim to inhorit his prandunelo’s eatato. 

Tn support of this viow of tho law, tho eases of Govornmont 
vorsua Gridhaco Lal Roy, pago 18, Wookly Roportor, Volume IV, 
and of Mussummat Sona Daco versus Bisumbhur Sahoo, pagos 
168 and 169, Logal Romombrancor, Volume T, havo beou specially 
pointed out to us aa following formar precedents, and distinelly 
iuling that tho onumeration of heirs as laid down in tho atandard 
authority on tho Low, viz, tho translation of the Commontary on 
that Law by Sir If. Colobrooke, is an exhaustive onumoration ; and 
it has boon next pointed oul that in no portion of that Law is tho 
brother's grandson anywheoro mentioned as an heir In Chapter 
2, Section 4, verse 1, brothers avo mentioned; and in verav 7, 
brother's sons are mentioned, but brothor’s grandsons ayo not 
alluded to, Again, in Section 6, verso 1, it is laid down that, “if 
thero bo uot brothor’s sons, gontilos share the estate ;” and this 
Section goos on to enumerate who tho gontiles are, viz, first tho Sax 
pindas, ox kindyed connected by funeral oblations, auch as tho pator- 
nal grandmother, tho paternal grandfather, the unoles and thoir 
sons, and, on fnilure of that line, tho paternal groat-grandmothor, 
groat-grandfathor, his sons, and thoir issues inhorit. And in tha 
noxt vo1se, it iy laid down that, if thoro bo nono such, tho auccos- 
sion devolves on Suménodabas, or kindied connected by libations 
of water, and goes on to point out that Supindaa coaso with the 
seventh person, while the Suménodakas extond to tho fourtwunth 
degies, In tho next Chaptor agnin, cognates are doolmad to bo 
heirs on failure of Sapindas and Samdnodakas, and thoso cognates 
are specially enumerated. Acting upon the rulo that, whon the 
particular relation is not specially caumorated as one of tho heirs, 
he is excluded from inheritance, a sistex’s son was oxcludod in tho 
decisions above quoted; and on the same ground, in tho enso of 
Tlias Koonwar versus Agund Roy ( Select Roporta, Suddor Dowauny 
Adawlut, Volume III, page 37) o brothor’s daughtor’s son was 
excluded, 

On the other hand, it was shown, for the appollaut, that the 
right of a brothor’s grandson to succeed to an ostato under the 
Mitékshard Law as a sapindas was vitually uphold beth in tho 
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Suddor Dowanny Adawlut and by tho Lords of Iler Majesly’s Privy 
Council in tho cago of Gunga,Dutt Jha, aud on his death, Rutehopat 
Dutt Tha versus Rajondro Narain Roy and othors, reported ab 
pago 11, Vol. IL, Suddor Dowanny Adawlut Soloot Reports; and 
at pages 132 10 168, Volumo TI, Mooro’s Indian Appeals for 1839, 
In that casa the right of a doscondant in tho paternal line in tho 
sixth degreo to succeed as a sapinda was hold to ba proforontial 
to the right of a cognate, It is admitted that this caso was governed 
by tho Méthila Law, and it is urged for respondent that thore is 
somo distinotion on this point betweon tho Mitdkshard and Mithila 
Laws, As respects the commentary on tho Mitdkshaid Law, tho 
passages above alluded to as having boen quoted by the opposite 
sido avo referred to as clearly showing that nll tho differont heirs 
aa not onumoiated, and that there aro heirs which aro not there 
onumeratod. 

Tho learnod Judgo Mr. IL. B, Warrington, in tho course of his 
elaborate opinion on tho Iind( Law quoted at page 156 of the dooi- 
sion of Ilor Majosty’s Privy Council in tho onse of Gunga Dutt 
Jha, {aid down “ that the term ‘putin’ or son, in the Mitéksharé, and 
ita Commontary tho Subodhini, is froquently used as a gonoric torm 
for malo iasuo or descendant, aud must bo so construod in sovoral 
parts of tho Mitdkshard, or tho grandaon aa well as tho grent-grand. 
son would bo excluded from tho immediate succossion, though ac+ 
knowlodged in every systom of Lind( law to roprosont thoir fathor 
and docoased grandfather.” Mr, JTarrington goes on to givo his 
rorsona, alluding spocially to tho above qnotod vorsos 4 and 6 of 
Seotion 5, and pointing out that tho words “sons” and “ issuo” 
must moan gonorally linoal doscondants in tho malo line, It may 
bo inferred that ho would have givan the samo interpretation to the 
words “brother's sons” in verso 7, Soction 4; and if so, thal, in 
his opinion, a brother’s grandson could succoad to tho estate of his 
docoased grandunelo. 

We are of opinion, thon, that the word “sons” in tho Mithk« 
shaté does, as a goneral rule, include all dorcondants in the maly 
line who can offer funeral oblations, Obthoiwiso it would bo useless 
for tho Mitéksharaé to lay down that sapindee dosconded from the 
sixth dogroo or Samdnodakus from tho fourtoonth dogroo can suecead 
if it also laid down that this was confined to the sons or tho grand. 
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sons of the gral grandfathar in the wovonth or formtoonth dogxoe, 
Tho words “sons” and “issue” in verso 4 and 8, Seotion 6, Chap- 
ter J, of tho Miléksharé, must, wo think, alludo to tho descondanta 
of tho patornal ancestor in tho nenrost dogreo who may bo then alive 
up to the seventh or the fourteenth degra, 

It is by no moaus inconsistent with this view that a brothor’s 
daughter's son has been held unablo to sucoced. A brothor's grand» 
son in the malo line may bo among the onumorated heirs undor 
tho words “ brother’s son,” oven if tho daughtor is theroby oxdluded. 
This decision is not, therefore, opposed to that rogarding a byothov’s 
daughter's son, 

Wo accordingly reverse the decision of tho Judgo of Patna, 
and remand the caso to him for disposal of tho romaining issues 
which arise in it, 

Bayley J. :—We think thas, even if the brothor’s grandaon can« 
not succeed after the brother's son, still that he can snccoed gonovally 
as a sapinda or one of the kindred who can offer funeral rites to 
the deceased. In this case, one brother's grandson has obtained 
possession of the wholo estate, another sues him to obtain posses~ 
sion of his share of it, There is no nomor hoir to tho estalo. ‘Tho 
sole question is whether, under any circumstances, in dofaull of all 
heirs, a brother's grandson can succoed, We think thab ho cane~ 
8. W. Rep. Vol. VI, p. 158, 


Brothérs’ sons exclude brother's grandsona—Gunga Door 
Rawot v. Mudhoo Soodun—Agya. Rop. Vol. IU, p. 14, Soo Nox 
ton’s Leading Cases, Part II, p. 578, 


According to tho, Hindé law, as ourront in Bohar, tho grandson 
of paternal uncle is excluded by a brother's gon, and, on tho bro- 
ther's son's death, by his widow, if tho family wero divided; and 
according to the same law, a boy adopted in tho drdtrime form 
takes inhoritance both in his own family and in that of his adopting 
parents—BSol. S, D, A. Rep, Vol. IIT, p, 807 (Now Til. p. 420, ) 


' 
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8 Admitted legal opinions. 


Tfalt brothers shave oqually with wholo lrothors, if undivided. But ao oxeludad by a 
wholo biothor, if soparated, 


Q. 1. A porson had two wives; by his first wifo ho had two 
sons, and by tho second ono son. Aftor tho fathor’s death, all tho 
brothors lived togothor as an undivided family; and jointly 
possogsod the paternal estato, One of the sons by the first wife 
diod, leaving a widow, who is sinco dend. Subsequontly to her 
doath, the othor son by the first wife, and lastly tho son by the 
socond wife, died, each leaving a widow. In this caso, it is pie- 
sumed the property will be made into three shares, of which two 
will go to tho widow of tho son by tho fat wife, and the remaining 
one to tho widow of tho son by tho second wife. 1s this tho pro- 
por’ distribution according to law ? 


R. 1, If tho original propriotor had threo sons by two differ 
ont wives, as mentioned in tho question, and the son whoso widow 
is dond, died while thoy wore living togethor as an undivided and 
joint family; in this caso, tho atorino and balf brothors should havo 
succoeded in oqual sharos to tho proporty loft by thoir doconsod 
Drothor. On their doath, their widows aro entitled 10 tho 
succonsion. 


Q. 2 Should it bo proved, that tho threo brothers divided 
tha estate among thomealves, and died one after anuther, in this 
caso, is there any particular rulo for tho widows’ succession ? 


R, 2. Supposing tho brothers to havo mado partition of thoir 
paternal estate, and to havo takon possoasion of thoir respootive 
shavos, and subsequently ono of tho sons by the fist wifo to havo 
died, leaving no widow, his brothor of tho wholo blood ix axel. 
sively ontitled to his share. On hia death, his widow is ontitled (o 
“two shaves, that is to say, to the one which was hor husband's 
original logal share, and to tho othor which dovelvod on him from 
his uterine brothor, ‘ho widow of tho xon by tho second wife is 
only ontilled to the share of which hor husband died sowod, March 
80th, £820,—Dacn, LL L, Vol 11, Chap, I Soeh VY, Case 1. 
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Propotty dorived to a woman fiom hor luwhand goow at hor death to its nephoway bus 
not her peculiar proparty, which will go, in meferonco, to hor etop-danglilor. 


Q. A widow institutod an action olahning her huaband’s sliuwe 
of the ancostral estate, against his nephews, who however came Lo 
an amionblo adjustment with hor, having assigned soma immovable 
property for hor maiutonanco, From that time sho continued to 
livo with tho daughtor of hor rival wifo, which daughter had a son, 
since dead. On tho death of the widow hor funoral rites wero por- 
formed by tho husband of tho daughtor of her contemporary wilo, 
and the first anniversary of her death was colebrated hy her 
husband’s nephews, In this case, will the property, whether it bo 
her husband’s patrimonial or hor own, purchased oithor with the 
produco of hor husband’s patrimonial or with hor own peculiar 
proporty, devolvo on her husband’s nophows, or on tho daughter 
of the rival wifoP 5 


R, Supposing the childless widow to havo received immovable 
property out of her husband’s patrimonial estate by compromise 
from his nephows for hor maintenance, she would in such proporly 
have had only ao life interest, Ger proporty, therefore, with the 
exception .of her peculiar estate, will dovolvo on her Iutsband’s 
nephew, But the property which sho pturchasod with hor substan» 
tonoo, hor jewels, her porquisites, and hor gains, is mod hor pocu- 
liar or separate property, and should dovolvo on tho datghtor of 
the rival wifo.— City Patna, 4th July 1807, Macn. O. L. Vol WU, 
Chapter I, Section 5, case 4 


Guar. uJ] SUCCESSION 10 UNDIVIDED ESTATE, &u, 481 


HEOTION VI. 





fi 


RELATIVE LO JOINT AND UNDIVIDED PROPERTY. , 


It is porfoctly intolligiblo thal, upon tho principlo of suivivor- 
ship, tho right of the co-paceners in an undivided estate should 
ovorride the widow’s succession, According to tho principles of 
Hindéi law, there is co-parconoryship botwoon differont members of 
a uniled family, aud suvivorship following upon it. hore ia com- 
munity of intorest and unity of possession between all tho members 
of tho family; and upon tho death of any ono of them, the others 
may woll take by survivorship that in which thoy had, during tho 
deccased’s lifo-tine, & common interest and common possession, Brb 
tho law of partition shows that, as to tho sopaintely acquired pro- 
perty of ono mombor of 0 united family, the othr mombors of that 
family havo noither a community of interest nor unity of possession, 
The foundation, therefore, of a right Lo take such property by survi~ 
vorship fails; and there aro no grounds for postponing tho widow's 
right to inhorit to any suporior right of the co-parcenors in the 
undivided proporly.—Part of the Privy Council decision in Katee 
Natohear, v. The Rujah of Shiva-quaga—Vide Suthorland’s Privy 
Council Judgmonts, pago 630 ;and Mooro’s I. A, Vol. IX, p. G11 of seq. 


The Canon of tho Hindé law of Southern India, m regard to 
the succossion of widows, is ‘that a wedded wifo, boing chusto, 
takes tho whole ostalo of a man, who boing sopmated from his co- 
hoirs and not subsequently r¢-unilod with thom, dics leaving no 
male iasuo,’ Tho limit of the ‘co-hoiis’ must bo hold to include 
undivided collato.al relations, who ata descendants in tho mo line 
of ono who was a co-paiccnor with an ancostor of tho lusl possessor. 
Collatoral Kinsmen ansyoring tho above deseription havo intorosta 
which pass dnter se by right of survivorship, and a widow's right 
as heir is excluded by the tex whon any of such collatoral singimon 
awrvivo her husband. ‘Tho Govorning principlo of tho rulo is co- 
parcodary survivorship which procludes alike the right of the widow 
and every other mombor of tho family, who has no right to tho 


onjoymont of tho astate before the death of the possessor, 
Vou, H, ol 
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ho sound rule to lay down with respect to imdivided oy im- 
partible ancestral proporty, ia that all the mombors of the family 
who, in the way pointed out, are entitled to unity of possession and 
community of intorost, according to tho law of Partition, aro co- 
hoira, invespectively of their dogroos of agnate relationship to oach 
other, and that, on tho death of one of thom leaving « widow and 
no nen sapindas in tho malo line, tho family heritage both partiblo 
aid impartiblo passes to tho survivors or survivor, to the cxelusion 
of tho widow. But when hor husband was tho last survivor, the 
widow’s position ns hoir rolatively to his other wndivided kinamon, 
ig similar lo her position with respoot to his divided or solf and 
soparatoly atqnired proporty.—Srt Rajah Yenumule Qavuri-clevam- 
ma Gdru v. St Rajah Yenumula Rémandora Gérw-—Mad, ILO, 
Rep. Vol. VI, p. 98. : . 


It is not the univorsal rule that a Hind@ woman caunot in- 
herit so long as there is a malo reprosentativo of the family, Hor 
right to inherit depends on the nature of tho property, If the 
property be the joint property of an undivided Mindd family, 
fomalos are only ontitled to maintenanco; but if tho proporty be 
held as a separate or divided propérty, it devolves upon tho fomalo 
hoirs in their proper order of succession. Massummat Soonjoon v. 
Ishow Bramma—N. W, Rep. Vol. UI, p. 74. 


The proferable xight of the surviving parconors may bo deducod 
by inference from the fact that “the samo goods which apportain to 
one brother, belong to another likowiso,” and that “ whon tho right 
of one ceases by his demise, those goods exclusively belong to tho 
survivor, since his ownership is not divested.’ But according to 
both schools of Hindé law, the right of survivorship is nob abso 
lute, and the undivided share, according to both, descends to his 
sons,—Part of the decision in Vira-swémi Gramint v, Ayya-ewdind 
Gramini.—Mad. H, 0. R. Vol, I, p. 475. 


Succession, in undivided families living under tho Mitakshud. 
goes by survivorship to tho males, to the oxclusion of fomulos— 
Siva-geana Pungoothy Venkata Lechoomy Natchiur daughtor 
of the deceased Satooroyer late Zemindar of Oorcand, and Lutty 
Cunnoo Ammaul widow of the deceasad Salooroyer and guardian 
of the fist plaintiff, v, Aundy Letchoomy Anvmaut, hor son Goda- 


wasted 
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tiuga Satooroyer, hav fathar Swamy Zaven, and tho deconsad 
zomindar’s brother, Palany Comara-seuamy Salooroyer, guardiqng of 
the 2nd defendant.*—Madras Sclect decrees Vol. I, p. 485. Norton's 
Loading Casos, Part TI, p. 457. 


A widow is not compotont to claim a share in undivided 
ancostral proporty nor can she bo considered as a co-parcanor of the 
ostute ; and since sho is not a co-parconar, sho is nob vestod with the 
same rights as the other co-parconors.— Venkata Soobumal v. Ven~ 
ownmal, Case 12 of 1818. 1 Mad. Dec. p. 210. (1 Mov), Dig, 317.) 


A member of an undivided family living under tho Mitékshard 
law, and having joint family property, diod entitled to an undivided 
sharo in such property, loaving two widows, him surviving. 


Hold, that tho sharo of the deceased did not, ab his death, pass 
to his widows, but that (thove being no male isauo) it passed to the 
romaining mombors of tho family by survivorship, and could not be 
rondered liablo for the dobts of tha doconsed in a suit against his 
widowa.—-Sadabart Prasad v. Foolbas Koer-t Soo ante p. 149. 


It was hold, that by tho death without (malo) issue of ono of an 
undividod family during tho lifo-timo of othors, his shave of tho un- 
divided inheritance rovorts lo his father, or hia direst holys, and nob 
his widow.—Amlavow y. Rution Krishna and othors—Sol, Kop. 
pago 132, (1 Morl, Dig. p. 817). 


By, tho law as curront in Bonaros a widow is not ontitied to 
shara an undivided ostato with jer late husband’s brothron, and is 
only entitled to maintenance,-Dulject Singh v. Sheo-munoukh Singh, 
Sel, SD. A. BR, Vol. I, p. 89 (Now Ud. p. 79.) IL Colobrooke and 
Tarington. 


By tho law as curront in Bonares, a childloss widow is nob on- 
titled to succeed to her Jato husband's catate, which devolved ontiro 
and without partition on him from his ancestors, to tho oxclusion of 


* Tho loading onso,” Anya Ste John Norton, well-known aa Uho Qovoutd Ouse, 
Mhulratog tho doutrina, Whon, thon, a malo i ae dey, Cho romaiufiyg mplo coe 
parounora continuo Lo adinintator and enjoy the undivided property, jit aw though no 
doath bad happened, und this aa long aa they remain fnautporacods 1 Stra. Lag 


Norton's Leading Coues, Lat iT, p. 401. 
t ‘his deointon bas buen afluned by the Veivy Gounell. 
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his rothos—~ Rujdh Shumehere Mull vy. Ranee Delvag Koowun-— 
Sel. SD. A, Rop. Vol. TE, p. 169. (Now Hd. p, 216.) 


Whore property is acquirod by tho mombors of a joint Ilindtt 
family from funds derived from tho ancostral property and hold by 
them in joint possession, on tho death of ono of thom hia share doos 
not devolve on his widow.—Afussummat Zacknoo v. Mussunumat 
Moonia ant othas—-8. W. R. Vol. VII, p. 440, ; 


According 10 the Mitékshard law, whore proporty ia joint ant 
undivided, a widow cannot succeed, -but is entitled Lo maintonanco 
only. ‘Cho withdrawal by her husband’s brothers of their claim to 
his share cannot give her a title to succeod to it—Monhum Koon- 
wun (pauper,) v. Thakoor Persaud.——8. W. BR. Vol. V, p. 176, 


Under tho Mitékshait law, a daughter can inhoril a soparatod 
share, but whoro the property is held jointly, the widow or daughter 
cannot succeod, but are only entitled to maintonance,—ooloda 
Debia v. Rajmotee Debia.—S. W. RB. Vol. XII, p, 456, 


Under the Hindi law, where property is proved to bo soparato 
and divided property, the daughters and daughtor’s son aro the 
legal heirs entitled to il, and not moro remote rolations to tho «do- 
cegsed.—Burriyar Singh and othors v, Mussummat Lunseo and 
others—Agra Rep. Vol. II, a, & page 166. 


See also ante pages 227, 229— 038, hie 244, 245, 400, 404, 
420, 460, 466, 467, 478 and 476, 


Admitted legal opinions, 


According to tho Inw of Bonares, a man's daughter, the tamily being joint, ia uly 
entitled to maintenance fiom her unoles and their sons, 


Q, There wero fow brothors of the whole blood, who jointly 
held o paternal landed estate, ‘lwo of them aro alill ‘living, and 
the other tivo died, one leaving two sons, and tho othor a mmiden 
daughter, In this case, is the daughtor ontitled to any share of 
the property, and if so, what proportion will dovolve ov hor ? 


yay yee 
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R, Supposing the maiden daughicr to have no other near 
rolation living, oxcopt hor uneles and unclos’ gona, then they (hor 
uneles and uncles’ songs) aro bound to dispose of her in marringo, 
Tf tho daughicr’s decensod fathor havo not separated his portion of 
the patornal ostate from that of his oo-paiconors, thon they are 
bound to supply tho nocossary expenses attendant on hor marriago, 
oud of tho joint ostato, ‘Iho daughter cannot inhorit tho Jogal 
shavo of her deconsed father, This opinion is consonant to tho law, 
48 pronounced by Yénavalkya, Vishnw and other sages.*—Zillah 
Alligurh, Juno 2nd, 1819.—Maen. Tl. L, Vol. II, Chap. I, Sect, iii, 
Caso 7. 





* According to tho law, as rocoived in tha school of Renaras, the undivided other's 
fomalo hoa mo excluded by his mala co-pw conor, ax will appem from tho snbjolned 
oxtiacta from tho Mttdkehar¢ “he wifo shill tnke tho alata, regmda tho widow of 
a xopmated brotha.” pago 82%. “Thorefor, it isa sobbled rule, that a wedded wife, 
boing chaste, taken tho whale estate of the man who, being sepmated from hia ao-hols, 
and nob subacquently roaniled with thom, divs loaving no male issue," page 810, Bub 
according ta tho law a8 povatont in Bongal, tho union of the family da no bay to tho 
aitcoesgron of tho fomale helr—Noto by Sir W. Macnaghton. 
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RELATIVE YO SISTERS, 
Bombay Supreme Court, Kquity Side. , 


A Tind(, an inhabitant of Bombay, entitled to separately nc- 
quired movable and immovable proporty, died leaving a widow, an 
infant son, threo daughtors, and a brother. ‘The gon diod in infancy, 
and without having married. 

Fold, on demuror, that tho widow, as mothor of tho son, inhavits 
his property, as to the movables absolutely, o8 to the immovablos for 
life, with remainder to the sisters of the son as his hoits absolutely, 
and that as against the dofendants (the widow and daughtora) tho 
plaintiffs (as sons of a sepatated brother) have by Iindd law no 
claim as heirs to any part of the property. 

The word “ parents,” in the order of succession ag laid down in 
the Mitfékshad, includes father and mother, and, in like manner, 
“brothron” includes sisters as well as brothers, 

Hold, on appeal: In o separated family sisters tako as hoirs 
to nn unmarried and intestate brothor, in proferonco to the rolations 
of the father. Marriage does not exoludo thom from tho inheritance. 
Vindyak Anand-réo, Lakeman Anand-réo, Médhav-1do Anand- 
réo, and Venkobé Anand-réo plaintiffs v, Labsmi-bat widow and 
executiix of the last will and testament of Bhaguantrdo, Venkat, 
deceased, Naéni-bai, Sundrd-bai, and Shokd-bai, dofendants—Bom, 
IL. C. R. Vol. I, p. 117. 


Privy Councr,—he 17th of February 1864, 
Present: 
Lord Kingsdown, Lord Justice Knight Brnco, Lord Justico ‘turner, 
Sir L. Peel, and Sir J, W. Colvilo, 
On Appeal from the Supreme Court of Bombay. 
VENAYECK ANUND-RAO and othors, 
Versus 
LUXooMEE-BArI and others, 


According to the Hind Law, in Bombay at least, vistors mo hoha of thelr hiothors. 
The marriage of daughters and thelr maninge potions do nob exoludo them fom 
participation, 
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Bhugwant-reo was a Ifindt, resident at Bombay, Te died in 
the your 1851, having made his Will in tho Engliah languago, dated 
in that yoar. 

The Tostator, as has boon said, died in the samo year, survived 
by his wifo, the executrix, ono of the respondents, and hor thiee 
daughters by him, who aro also respondents, and by the infant son 
Gujanon, who died in the yoar 1858, a child undor fowr years of age. 

Upon the question of tho capacity of tho sisters to be heirs 
to their brother, different views of tho law appear to have boen 
takon in different parts of India, and a genoral leaning in favor of 
excluding tho sisters in auch a caso xppems to provail in Bengal, 
but appears not to prevail in the tenmitoics of Bombay. It isa 
point upon which, probably, it may bo said, that a reasonably 
difference of opinion may be entertained ; but tho authorities most 
regarded in Bombay, whonce this case comes, seem to bo in favor 
of profening the claim of the sistors to the claim of the malo 
paternal relatives, the cousins, ‘lhe Chief Justico, in giving his 
judgmont in the present case, quotos a book with which wo are 
not familiar hore, but which seems to bo well known in Bombay, 
and to be considered and tronted ag an authority-therg, Io says, 
“Supposing, thon, TLuxoomi-bai to take a lifo-cstato only in the 
dosconded inheritance, the rovorsion vosts in the noxt heir of Guja- 
non, and, upon tha bost authoritios recoguized in this Prosidency, 
that hair is his aistors, who are dofondants in this anit, ‘This ap- 
pears, from Mugdha, Chap. IV, p. 19, whoro, aftor ovumorating 
tho mothor (see pp. 14 and 15), tho utorino brother and his sons 
(Sections 16 and 17), tho paternal grandmothar (Section 18) the 
commentator, in Soction 19, proceeds thus:— “In default of hor 
(tho paternal grandmothet) comes tho sister, under this text of 
Maa (To tho nearest sapinda (malo or fomnle) after him (or hor) 
in tho third degree the inhoritanes noxt bolongs, and this of 
Brihaspalt, ‘whore many claim tho inheritanco of a childless man, 
whothor thoy may bo paternal or matomnal rolations, or mors dis- 
tant kinamon, ho who is the nearest of thom shall tako the estate.’ 
And the noxt rank is hors (tho sister’s), both fiom her hoing he. 
gotton undor tho brother’s family name, and theio boing no father 
rosorvation with rospoct to the Gentile relationship, Noithor ix she 
montionod in tho toxt as the oceasion of taking Uhe weallh; butas next 
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of kin sho succocds.” Considoring tho high authority of the Muy tihhe 
on this side of India, this might atono scum sufliciont to osteblish 
the position that tho sister comes noxt in order of inheritance after 
the patornal grandmothor; but, according to corlain commontators 
on tho Mitéksharé, tho sistor comos xoxt in order of inhoriteuco 


"after tho brothor, Tho passago in tho MitAkshavé is containad in 


the first paragraph of Chapter TY, Section 4; ‘On failure of the 
father, brethren sharo the estate’ Nanda Pundita and Balam 
Bhatta, says Mr, Colobrooke, in his note to this passage, consider 
this aa including ‘brothers and sisters’ in tho samo manor in 
which * parents’ have been explainod ‘mother and father, and con« 
formably with an express rule of Grummar. They observe that the 
brother inhorits first, and, in his default, the sister ; this opinion, 
Mr. Golebrooke states, is controvorted by Kwmaldhara and tho 
author of Muytihha. Ib cortainly ia so in pard, 16 of Chaptor TV, 
Section VIII, of tho Mugdtkha, 

Their Lordships come to the conclusion that tho general rulo 
in Bombay has long beon, and is, to troat tho sisters as hoirs to the 
brother rather than tho paternal relatives of the description of tha 
present plaintiffs, Accordingly, thoir Lordships think that thoy 
may safely and properly, in tho present instance, adopt or acvopt 
that rule, hoy consider that, i Bombay at least, tho sisters, in 
such a onse as this, aro the hoirs of tho brothor. ‘Lhe consequonca 
ig that, in whatever possiblo manner the Will of the oatator is 
read, the entiro interest in the property in quostion must, wo think, 
be viewed as vested in the widow and her daughtors, ov some or 
one of them, and that, therefore, the appellants hore, tho sons af 
the brother of the Testator, avo suing in a mattor in which thoy 
have not shown tho slightest interest, nor with which havo they any 
concern, The result is, in their Lordships’ opinion, that tho appoal 
should bo dismissed with costs. 

It ought to bo added, as to tho argument that tho mairingo of 
the daughters and their marriago portions excluded thom from parti- 
cipation, that their Lordships think thoro is no ground for that 
argument.—S, W. Rop. Vol, II, P. ©. p. 41, 
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Bombay, Wl. C.—The 7th.of January, 1869. 
Brdscar Troma Acudrva, plaintiff, 


Marth-pav RAwuen, Um, Pbsu TLaxsnunan, Prav-arvan-pis, Matiturd-Dds, 
Muash Anpur, NasarvAnst MounnvAng1, and tho 


+ Advooate Gonoral, Dofondants. 
i 


A Hindd widow, wha hae inherited immovablo proporly from hei husband, though 
+ possossod of a limited power of alionating poitions of such propetty for necausary 
purposos or spirltual uaos, cannot dispouo by a gift in diam or Jriekndi pan of the 
whole of such imniovable propaty without tho consent of the heia of hor husband, 
Upon tho death of tho widow, her husband's sistor ia lis residumy heir, 


‘  Arnould J.—-Tho first question of law that presents itself for 
decision is whethor Janki had o right by Lindt luw to dispose by 
will or religious gift of tho whole of hor hushand’s immovable pro- 
perty in Krishnérpan. 

Tho answor to this quostion must be, T think, in the negative, 
Tho naturo of the Tlind& widow’s estate over immovable proporty 
inherited from her husband has beon much disoussod of lato and 
muat now be consideied authoritatively sottled by tho recent doci- 
sions in tho Privy Council. Ju tho first of those in point of date, 
decided on the 1st of February 1867: Afusaummat Lhakoor Days 
v. Rat Balack Ram,* the Privy Council detormined that, though 
according to tho Mitdlshard a Hind widow may dispose of movable 
proporty inhorited from hor hushand—a power sho doos not possess 
undor tho law of Bongal,—yot hy both laws sho is rostriclod from 
alienating any immovable property whelher ancestral or self acquired 
so inherited——On hor death tho immoveblo and the undisposed of 
movable property pass to the noxt heirs of her husband, 

The noxt, I beliove tho last, caso oh the point boforo the Privy 
Council, was decided on the Ldth March 1868: Bhagwaredeen 
Doobey v. Myna Batt In this caso their Lordships treat it as 
“gottled” (4, ¢., in all tho schools) boyond all quostion that the im. 
movablo property which © womau inhorits fiom hor husband cannot 
bo disposed of by her, and docs not pass ag hor sérédhan, bub prason 
upon her death to tho noxt of kin of her husband, Thou Lordslips 
furthor held that AOEIINE lo the law of the Bonarea School the 


"10 Calo. We Repo po 3, date p 277, bf Gale We Rop pe, 26 Ante puis 
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same rile applics to movably property iulimited by a widow fom 
Jey Waband as to immovable, 

Lt was not probably the inlontion of their Lordships inglaying 
down tho iulo xa absulatoly in cextiction of avy aliqnation iN the 
widow of immovublo eatate inhoritod from lor husband to oxdjudn 
hor right to alienate portions of such ostale for nocoasary purpoy 
or for spiridual user, All the books soom to conour in giving he 
such powors to a cortain limited extent; but to hold that such 
powos oxtend to a gift in dharm or Krishndrpan, as in this caso, 
whothor by will or by religions ecromony, of the whole or all but 
tho wholo of tho immovable property inhorited by a widow fiom hor 
husband would bo a position inconsistent both with tho lettor and 
apirit of the rocont decisions which have defined the limits and tho 
nature of the Hindt widow's estate. 

On theso grounds noithor Janki’s dhavm writing nor hor Will 
nor hor religious gift in krishndrpan could in my opinion bo sup. 
ported, if thoy stood alone, as binding upon the heir or heirs of her 
husband, and tho only question, thoroforo is whether the hoir or 
heirs of her husband has cr have not so far adopted, ratified, and 
acted upon thom as to have estopped himsolf or thomselvos trom now 
contesting their validily. 






This loads to tho inquiry, who at Janki’s death waa tho hoir 
or who woro the hens of Vithu Pilaji. That thodeath of tho widow 
is tho true point of time to fix on in order to ascertain who 
aig to take as heirs of tho deceased husband must now ho regarded 
as a clearly established rulo, “It is sottled,” says Sir Barnes 
Poncock in delivaying the judgmont of a full Bench Court at Cal- 
outta, “that the widow does taka as heir to hor husband in default 
of issue, and that upon hor death those porsons succeed ay 10. 
vorsionary heirs who would have beon the hots of hor husband if 
he had died at that time.” 


Now, from the statement already made as to tho mombois of 
Vithal’s family alive at Janki’s death, it clearly results that at that 
point of time the heir and tho only how of Vithal Pilji was his 
sister, Lakshmi; Pusu Lakshuman, as gon of a sistor of Vithal 
Pilaji, who had died before his ask had, according to tho law 
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provailing at this sido of India, no claim in my opinion ag againal 
Lakshmi tho surviving sister to Lo reversionary heir of Vithal Pilaji 
on Janki’a death, Ib has recently boon held by tho Privy Counsil 
that according to the Mitdksharé law (which, speaking goncrally, 
rogulates ug here) a sister's son cannot inherit, Zhakoorain Sakiba 
v Mohun-lali* 

Vhe Tull Bench in Calentta, in a still more recont decision bave 
hold that tho Privy Council in the above caso only decided that a 
sistor’s son could not inherit as a sapinda or hoir of the’ fist class, 
and they farthor hold that a sistor’s son under the Mitélshart law 
may inherit as a dandhw (4. ¢, as a kinsman sprung from a soparale 
funily, but allied by funcial oblations:) Omrit Kooma ec Dubee v. 
Luokhee Narian Chucke butty | liven assuming this decision to be 
woll founded, still Pusu, as sister’s son to Vithal Pilaji and clauming 
as a bandhu, could only como in after Lakshmi, Jos (Vithal Prlojia,) 
surviving sister who took as a sepinda, nor would he hive any 
claim till the failure of Lakshmi’s nearor heirs. ’ 

Lakshmi, therefore, having beon entitled on tho death of 
Fanki to succeed ag solo roversionary heiress to the proporty of 
Vitha) Pilaji, the noxt question is what was ihe guantum and na- 
ture of tho astato she so took, 

Tho anawor is that Lakshmi taking as sivlor look absolutely, 

Thia appears cloar from tho decision of tho lato Supreme Court 
of Bombay in Venayuk Anand-rao v, Lakskmi-bury which was con- 
firme on appoal by the Privy Couneil.§ [bas thore distinetly laid 
down that sisters, like daughters, take absolutely, 

‘Cho next question is, what was tho couso of the doscont of 
the estate that Lakshini thus took absolutely (4, ¢.,) supposing hor 
not to have disposed of it, a8 sho might in her life-time, to whom 
would it go on her death, My view is that Lakshmi, luking the 
proporty as heir to ber bother Vithal, would take ib as womens 
property ; and that the course of dcseont from Lakshmi would bo 
firat in the fomalo lino, the malo Lno not being resoitod to tll tho 
fomala was exhausted, It uppoms to mo that the well-lnown toxt 
jn the Section of the Miltkshat which tionls of woman's property] 
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must be regarded as law on this sido of Tadin, except ao far as 
rogarda (ho widow's estate in property inherited from her husband, 
which ostate has been taken out of the text of tho Mitékshard on 
tho abrongth of othor toxts inconsistont with it—sueh ospesially as 
that of Katydyana cited by the Privy Council in the dovigion ate 
ready advorlod to as tho latoal in date on the aubjeot of widows’ 
estuto.* “Tho childless widow, &@., may frugally onjoy tho catate 
oy properly of her late husband until sho dios afar her death the 
legal hoixs shall tako it,” 

_ Tt has boon, as already intimated, conclusively dooided by tho 
Privy Council that immovablo proporty (and on the othor sido of 
Tndia movable estate algo) so inherited by a Iindt widow from hor 
husband is not woman’s property or airidhan, ‘To this oxtont 
(nainoly to the oxtent of the widow’s estate) an exception has boon 
introducod into tho toxt of the Mitéksharé by un authority binding 
on all Courts in India. 

It soems to me on tho best opinion I can form on the matter 


that Lakshmi taking by inhoiitance from her brother would dy oF 


his estate as woman’s proporty. ‘nd 

‘ Lakshmi, thon, according to my view, was, on Janki’s doath, 
sole reaiduary hoir of hor brothor Vithal Pilaji, and Iliru on 
Lakshmi’s death becamo the heir of Lakshmi—Bombay If. ©. Vol, 
VI, 0. & j., pp. 119, 

Whare a Hindé died, leaving property which had dosconded to 
him from his maternal grandfathor, it was hold that hig sister and 
hor sons succoeded to such property, in preforonco to his paternal 
aunt, Layoo v. Sheo and others.—Borr. Rep. Vol. I, p. 74. (1 Mork, 
Dig. page 825.) : 


A Tlind&t dying and leaving threo sistors two of whom dicd, 
each leaving a son and daughtors, the surviving sistor is hair to her 
brother: howover, should sho of hor own froo will rosign hor sight 
to the property, the sons of the othor two sistars will suocood cach 
to a half part of it, as their own sistors again’ have no right to 
share.—Ichha-vam Shumbhoo-das v, Purmanund Baiohund,—Borr 
Rep, Vol. Il, p. 471. (1 Morl, Dig, 985.) 
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Privy Counot,*—The 28th of June 1870. 


Bnya Ram Suvan and Buya Juprag, (Defendants) 
: VETSUS 
Uaar Sivan and others, (Plaintifls.} 


On Appeal from the Sudder Dewanny Adawlut, 
North-Western Provinces. 


According to tho Mititkehait, tho great-great-gioat grandson of tho giant groat-groat 
ginndfathor of the decoased is entitled to aucoossion 6 ono of tho gontilon, 


Thoir Lordships took timo to consider, and on 28th June 1870, 

Sir RB. Phillimove delivacd the following wiitten judgment —~ 
yo Tho suit ont of which this appoal arose was brought in the 
aa of tho Principal Sudder Ameoon of Goruckpore, by the plaint- 
, as heirs, aftor tho death of his widow who survived him, of 
ono Jaskaran Sing, to recover cortain movablo and immovablo 
estato tho proporty of tho decoasod at his death. Tt appoarod that 
the plaintiffs claimed as kindred of tho deccased, connected with him 

hy deacont from thoir common ancostor, Chatter-patti Sing. 

By tho pedigroo it appeared that tho plaintiffs and tho deconsod 
wore in an equal dogroo removed from the common ancestor, being 
hia groat-gront-groat grandsons. ‘lho appollants contended that 
the plaintiffs wore too remoto in descont from the common ancestor 
to be capablo of succeeding to the deceased, 

At tho widow’s doath tho hoins of the husband, at that time 
alive, wore tho logal hoits, ‘Cho proporty claimod was at that timo 
in tho possession of the defendants, under alloged alionations by tho 
widow. 

‘ho dofondanis donied the pluintiffy title. ‘hoy contondad 
by their answer that the plamtiils wore uot within tho line of heits, 

Tho question, then, is reduced to this, whether the plaintifty, 


* Present —Tho Right Hable Sa duns Culville, Sa Phithmoie, Lod Justice 
Cited, and Au Lawiene Level, 
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being groal-gront-groat grandsons of tha common ancestor, wore 
too romolo in dogico to bo heritable as goutiles. 

Tho Mitéksharé, iv the 6th and Gth Sections of the 2nd Ohap- 
tor, recognizes two successive classus of heirs: first, ‘youtiles i, 
next ‘bandhua;’ aflor thom it placos cevtain special poisons, and 
after thoso leat the Stato, the wetimus lures. 

Whatovor descont provuila, and evon where the Stato takes by 
eschoat, tho duty of some coromonial performance to the decvasal 
is still enjoined. 

‘The gontiles, or gotraje, from the gotra, avo desoribad as des. 
cending fiom one common stock, a male, as forming a family, though 
ambiacing, possibly, many familics. 


_ ‘The law of succession amongst gontiles classifies thom furthor, 
as aapindas and Samdnodakaus; tho first ib treats as prior to tho 
second. As tho plaintiffs thon in this case show a common ancos- 
tor, a gotra, a community of fumily, and a descent which exlonded 
to the deceased and thomselves, they appear to satisfy evory condi+ 
tion of tho toxt, and as the decision appealed from proceeds upon 
the above grounds, and strictly conforms to the languago of tho 
Mitékshard, it follows that it must be affirmed, unloss it can bo 
shown, that the plain languago of the Mitdkshard has recoived some 
qualification by usage or judicial construction, 

Where all the contending kindred aro in an oqual dogrea yo 
mote, and whore the benofits conferred avo equal, though slight, the 
principle of selection founded on superior effoncy is inapplicable to 
the solution of that quostion of precodonce, 


Tho Sudder Cout supported its opinion by the authority of two 
cases decided in the Privy Council, Tho caso of any Sreemulty 
Debeahv, Ranee Koond Luta*, In the‘caso of Rutcheputly Dutt 
Jha v. Rajendernarain Ratt, the very passages of the Mitakshat 
and that from Menu, which has beon rolied on in this case, and 
in the Court of appoal in India, roforring to tho “sevonth porson,” 
aod the limits of the line of sapindas, recoived an authoritative 
exposition, That case, it is tiuo, was ono to which tho duotrino 
of the Mithila school was applicable, but tho intorprotation of tho 
text was unaffected by that distinction, 
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If this last ease be attentively considered, and tho learned and 
olaborate opinion of Mr, Uaizington bo carefully studied, it will 
clonrly appear that the proponderanco of tho opinions of the various 
Pundits thon consnited was greatly on the sido of tho litornt con. 
alruation of tho Mitékshaid, ‘Cho judgment of tho Privy council 
concludes, that tho dandhus do not inheril “till those on tho father’s 
sido to the sovonth dogroo haya been exhausted.” As tho judgment 
is foundod in a great degrco on that of Mr, Harington, and ox- 
preases no dissant from his mothod of aniving ot the sevouth 
person, by taking six degiecs in tho descending or ascending lino, 
tho Sudder Court was justified in treating this point as seltled by 
authority, and tho plaintiffs as gontiles within the degrees, and 
so ontitled to inherit, The Pundits may be taken as fair expo 
nonts of tho views of tho Tlindu pooplo on such subjects, and as 
the groat majority of thom supported the inclusive conalruction 
which ranks tho doscondants to tho sixth dogieo amongst the class 
of sapindas, thera is no reason for supposing Ghat the plain con- 
struction of tho languago of tho text of Afenu, ond of its 
authoritative comment, will clash with tho religious foeling of 
Hindds. : 

‘Thoiv Lordships aro of opinion that the decision appealed fiom, 
on tho materials before the Comt on tho issues in bar was corroct, 
and thoy will humbly adviso Tor Majosty that the appeal he dis- 
missod with costs. —B, 1 Rep. Vol. V, pp, 298—805. 


By tho Mitikshara, a male descendant in tho fifth dogree from 
groni-grandfathor of tho prmpositua succeeds to the oxolusion of 
the sister’s son. 


A. Ilindt widow oxecuted deeds of gift, in which her lato hua 
band’s mother, the nearest reveisionor, conewred, Aftor tho doath 





* Mr. TIL, [aringlon, whose degision, conourrod In by “hin collangued,’ wis af 
firmod by Jor Majosty’s Privy Counell, after stuting that tho team guéra, or don, i ho 
Mitdkahaut, and its comnmontaty, tho Subhadiné, ia foyuently used aso gonnal torm 
for malo issuo or descondants, ie goa on to observe, (2 Mooto’s 1. A 132, 157, 1B) 
Mo adopt tho constiuotion proposed by tho appollant would be lo ont off all Uo dose 
condants below tho grandson of thu fathor, gandfathor, and overy othor anveator, and 
would render nugatory tho provisions in Uho Mitdkehan ay well aa in the other banka of 
law, which oxpussly atato-~‘ ‘The aucauasion of hinched bolonging te the emo fantly, 
tid connovtad by fonetal ablations to tho seventh deve; or iC there bu none much, the 
kucoossion devolves on kindred connoctad by Mbattons of water, mid thay mnsé be under 
atood Lo reek seven cdogroos beyond tho kindiod counoaled by Laneral oblations of tood, 
or ols ay fay aa the ltvily of knowledge as tu bith dl nae oxtond (Milde, 
Chapter 11, Seetion 6, Paras 5, 0) 
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of the widow, but in tho life-time of tho mother, the noxt presum- 
able rovoraioner sued to sot aside the decds and for possession. 

Held, that the suit wns good go far as it sought to not aside the 
deeds; that the mother having diod befor decree, no oljcetion 
could ho taken on the ground that the decree gave possession to tho 
plaintiff, 

Such suit was hold to be no bar to a sccond suit by the same 
plaintiff to sot aside a mortgage by the widow and tho mothor of 
the deceasod of a portion of the property which was tho subject of 
the first suit, although in that suit tho property was doseribed as 
subject to the mortgages, and the name of the mortgageo was man 
tioned. The true test of Section 7 of Act VIII of 1859 is whothor 
thero has been a splitting of the cause of actions. 


The burthen of proving tho necessity for 9 morigago by a 
widow rests on the mortgagee where the necessity is dispuled by the 
next heir—Kooer Golab Singh and others v. Rao Kuriny Singlmm 
Privy Council, the 12th of July 1871.—B, L, Rep. vol, VI, pp. 1, 2 
and 7—15, i a 


A second cousin excludes a thitd,—Muha-beer Pursaud v. + bo 
Surn—3 Agra Rep. a. ¢ p. 6 

According to the law as current in Mithila, claimants to inhorl« 
tance as far as the seventh, and even the fourtoonth in doscent in 
the male lino from a common ancestor, aro preferable to the cousin 
by tho mother’s side of tho decensed propriotor.—Qunga-cule Jha 
v. Sree-narain Rai and another.—Sol. SD, A. Rop. Vol. TL p. 1k. 
(New Ed, p. 13), This decision is given in ewtenso in the Chaptor 
on Emigration. 

The right of succession to the estate in quostion, decided 
in favor of a party who established his affinity to tho Into pro- 
prietor in tho sixth degroe; judgmont founded upon tho Jaw cnrrent 
in Mithila, by which the claim of paternal kindred who aro Sapin- 
das which rolation includes the descondants of tho paternal ancestor 

«in the sixth degree, are preferable to those of matornal kindred, 
cognates.—Chowlrecah Run-murdun Sein v. Sahib Porlhad Sein 
and others —Sel. 8. D. A. Rep. vol. VII, p. 202’ ( Now Jd, p, 848), 
See ante, p, 199, wherein will be found tho Decision of tho Privy 
Council in the above cause, 
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By the law in forco in Mithila, tho right of sticcossion vdsts ih 
tho doscondants in the paternal lino in proferenco to thogo in tho 
matornal lino, and such line boing held to continue to regulate tho 
Buccossion to proporty in a family who had migratod from that 
district, but had retained the religious obsorvancos and coromonids 
of Mithila, it was hold thot descendants in the paternal lina in tho 
sixth dogroo aro preferable 10 ono claiming as tho cousin on the 
mothor’s side.—Reutoheputty tha and othors v. Rajender Varacn 
Roy and another.—Moor, Ind. App. vol. II, p. 182, (1 Morl, Dig. 
pago 829), 


The great grandsons of tho patorval tele of a doconsod Linda 
‘vore held to bo entitled to his immovablo proporty, to tho oxclusion 
of his great nephows by tho mothor's side,—Mussummat Unroot 
v. Kulyan-das, Bory. Rep. vol. T, p. 284 (1 Morl. Dig. p. 829 ). 
Nort, 17, 674, 


; Tn a case of disputed adoption, whore the son of tho alleged 
Bueontod son had hold possossion of tho state until his death, leaving 
anthoriloss widow, who also diod, tho adoption being considered by 

aeala to bo unsubstantiated, it was dooreod that tho ostate 

hould go-to tho doscendants of tho brothers of tho father of tho 
alloged adoptive grandfathor, tho intormodiate heirs having failod, 
to the oxelusion of tho sous of his ddughtersa—~Raboo Gimvurdharee 
Stagh v. Kolahul Singh and othara;and Keerué Singh v. Baboo 
Girwurdharee Singh, Sol. 8. D. A. Rop. Vol. LV, p. 9 (BMorl. Dig, 
Vol. I, p. 828.) ‘ 


Whoro A. and B, tho son’s sons of the great grandfather of C, 
claimed the estate of C, at his daceass, against D, tha widow of tho 
oldor brother of O, hia sistors and their sons; it was hold, that, 
according 1o tho law as ourrent in Mithila, A und B wero entitled 
to the inhoritance-—Ranee Pudmavalee v. Baboo Doolur Singh 
and othors.—Suthorland’s Privy Council Judgmonts, p. 178. Soo 
Morl. Dig, vol. J, p. 330, 


“ Samdrtodakas” (or poisons allied by u comnion ablation of 
water) belonging to the “youre” (or raco of gonoal’ family) of a 
deceased porson are, according to Iindti low, suliviontly cognate 
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tp audooed Lo property in dofuull of partioa nearor of Kitty ine 
Narain y. Bhattun Lall—S8. W. 1, for 1804, p. 104, 


Undor tho Mitdksharé law, if thoro bo uo kindral to the ann? 
gonoral family, and connectad by fanavel oblations, the suceomiona 
devolvo, on kindrod connected by libations of water, gontilon must 
bo oxhausled before tho cognatos cn succoed. Afusoummub Dig 
Dyoand othors v. Bhutiun Indl and otheas-—8. W. Rop. Vol. XT, 
pago 500. 


Undor tho Mitéksharé law, a brother's grandson may bo an oie. 
Mussummat Oorkya Kooer y. Rajoo Nyo Sookool.—S, W. Ry 
Vol, XIV, p, 208. 


Carourta IL. O.—~Zhe 12th of July 1870, 


Prosent : 
The Hon’ble Sir Richard Couch, Ht, Chégf Justica, and the Mou'ble 
L. 8, Jackson and I. A. Glovor, Judgas. 


Traxoor Juen-natn Srna (Plaintifl,) Appellant, 
versus 
Tae Count or Warps and dthors ( Dofondants,) Teospondents, 


Seation 6, Chapter IT, of the Mitdkahart was not intended Lo ho an oxhauntivo ommnerar 

+ tion of tho gotrajas (gontiles), but only » statomont of tho ordor im whtelr thay would 

inherit, and does not, therofore, limit tho ivhoritauce to tho yrandgonn of the paterant 
giandfather and paternal great-giandfathor. 


Couch, O. J—This is an appeal from tho deoision of thio 
Deputy Commissioner of Lohardugga dismissing the plaintifl’s anit 
with coats, ‘The suit was brought to obiain possession of tho Ram- 
ghur cstalo as heir to ‘Triloke-nath Singh, decensad. ‘Tho plaindift 
is tho gon of the sistor of Triloke-nath’s fathor, and tho dofondant 
Bram Narain is tho groat-grandson of tho groat-grand{athar of the 
grandfathar of Triloke-natl; and tho main question which has Loon 
yaised in this appoal is whether tho plaintiff is, under the law con- 
tained in the Mitéksharé, the heir to tho deccased Triloke-nath in 
preference lo Brum Narain, it boing agaumod tint by tho custom 
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of the family, the defondant Maha-ranoe Heora-nath Koomarea, tho 
mother of tho deceased, is incapable of inhoritiug. ‘Tho argument, 
for tho plaintiff has boon rosted upon tho interpretation which, it 
ia contendod, should be put on tho Sth acction of tho 2nd chapter 
of tho Miléksharé, and it is said that in that section tho author 
rofors to tho toxt in Seetion 1, Vorse 2, and onumerates tho hoirs; 
and that only thoso aro gentilos (gotrajas) who camo within tho 
schomo of Scction 8, by which it is said the collateral sucoossion 
is limited to the grandson of the common ancostor, the degrees 
being rveekoned in tho diroct line, and on failuro of theso the 
cognates succood, hus Brum Narain, who is oa groat-grandson 
of the common ancestor, would bo excluded, and the plaintiff, who 
is tho nearest cognato, entitled to the inheritance. 

Before noticing the decided cases upon the point, we think 
wo had bottor consider tho text of the Mitakshard. 

In Chapter 2, Section 1, Verso 2, tho rule of Vijnavalkya is 
givon :— ‘Tho wife, and the daughtors also, both parents, brothora 
likewise, and their sons, gontilos, cognates, a pupil, and fellow. 
abudont; on failure of tho firsl among thoso, the next in order is 
indood heir to tho aglate of ono who daparted for hoaven loaving 
no male issuo, ‘This rulo oxtends to all porsons and classos,” 

In Sootion 6, tho author, haviug in tho provious Soctions com- 
montod on the right of tho wife, tho daughter, and tho daughtor's 
sons, tho parents, and tho brothers, proceads to commont on the 
auceossion of tho golrajas or gontiles, In tho first place, the pater 
nal grandmother takos the inhoritance, aid on failure of hor the 
paornal grandfathor, tho uneles and thoir sons—Section 4 

“On failuro of tho paternal grandfather's line, tho paternal 
groal-grandmother, the groat-grandfather, his sons and thoir issue, 
inhoril?—~section 5. 

Tt is wgod that the author thus limits tho inlinitance lo the 
grandaons of the paternal grandfather and patornal gront-gandfathor, 
and that tho words which follov— Tn this manner up to tho sovonth 
degreo must be underslood tho suecossion of kindvod holonging to 
tho same genoral family "apply the samo rulo to tho dexcondants 
of romotor ancestors, If this bo the intorprotation, tho author of 
tho Mildkshaé doos not oxpound the toxt of Vijravulkya by alal- 
ing the ordoy in which tho golrajus or gontilos aro to succood, bul he 
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makos a different rulo of succession by which some of thom are altom 
gethor oxeladod from tho inheritance, the text of Va naaalhye voing 
that on failure of tho gontilos, tho cognates (the next in oder) are 
to succoed. It ig reasonablo to supposo tho author intended to state 
tho ordor of succoasion among golrejus rather than to introduco a 
different rulo, Aud it has boon suggested in the argumont for tho 
rospondont, that the making tho onumoration in the collatoral Jue 
conse at the grandsons is oxplainod by tho offering of funoval oblate 
tions, It is argued for the respondont that, as tho Sapindas ae of 
two grades, tho noaror who offer and partake of péndu (tho rice hall) 
entire, and the remotor who offer and partako of more] ly the wipings 
of the hands, tho author keoping in mind tho text ho had boforo 
ciled in Scotion 8, verso 8, and Section 4, versa 5, Vo the nonrest 
Sapinda the inheritanco next bolongs,” enumoratos the Sapindas 
in the ordor of propinquity, omitting the groat-grandaons of tha 
father, of tho paternal grandfather, and of tho patornal gvOatgrand« 
father, becauso they are romotor than the kindrod he mentions, And 
the passage in Su-bodhint translated in tho noto at pago 144, Weal 
and Bithler, is consistent with this, It is, “on failuro of the father's 
Ting, tho lino of the father (must be undorstogd to) ond with tho 
brothers and their sons,” which may mean for the purposo of dotor« 
mining who are tho nearost Sapindas, 1b cannot bo supposed tia 
it was intended ontiroly to excludo the fathor's grom-grandson, and 
that tho inhotitauce should go to another family. 

That the bth Section was not intended to bo au oxhaustivo Ont 
meration of the golrajas, but only a statomont of tho odor in which 
they would take, seems to bo tho interprotation which ig consiatont 
with the text which was being expounded, and with tho nilling prin» 
ciple of the Hindu Law of inheritance, and ought to ho proforiad, “mw 
But tho question is really settled by decisions, In Reutoheputty 
Dutt Jha versus Rajonder Narain Roy, TI, Moore's Indinn Appeals, 
182, it was held that by the Hindoo Law in foreo in Mithilé, tho 
party in possession being descended iu tho sixth dogroa in tho pilors 
nal line was to be preferred to tho maternal lino, At tho close of 
tho judgment, it is said that tho Mithilé law was againat tho claim 
of any relation on the mother's sido, till thoso on tho fathor's side 
to the seventh degree hava boon oxhausted. Somo of tho autho. 
ties quoted in that case—tho Viuide Chintémant and Piodds 
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Chonda for instance--do not belong to the Bonares School, by 
tho law of which the cago beforo us is governed, but this is not 9 
point upon which thero appoars to have boon » differones betwoon 
tho Mithila and Benaros Schools. In Mussummat Dig Dayo vereus 
Bhuilun Lall, XI Weokly Reporter, 500," it was held by Mr. Jus 
tico L, &. Jackson and My, Justice Mitter that gentiles must be ex- 
hausted bofore tho cognates can succeed. Thoro aro soveral decisions 
in the North Western Provinces upon the law according to tho Be- 
nares School. In Duroo Singh versus Rai Singh, S. 1. A. Reporte, 
1864, page 621, it was held that though tho greai-grand-sons of the 
paternal groat-grand-fathor of tho last malo owners are not oxpressly 
enumerated by Sir W. Macnaghten as hoirs according to the law as 
ourent in Benares, yet they are ontitled to inhait, 

In Ugur Singh versus Ram Singh, 8. D. A. Roports, N, W. P., 
July 1865, pago 4, it was also hold that in the trncts govorned by 
the Bonares Law, a groat-grand-son is included among near heirs, 


and several previous decisions to tho samo effect are quoted at page , 


11, In that cago both tho claimants and the decoased appear to 
havo been in tho fifth dogreo from tho common ancestor. ‘horo ia 
another decision in tho samo Court, Shoodhyan wrsue Mohun 
Pandoy, IL Suddor Dowany Adawlut Roports, N. W. 2, 1863, 
pago 134, 

In tho Bombay Prosidoncy tho samo construction has been put 
on tho Mitéksharti, and the sorics has boon considored by tho Shdstris 
Ag Nob exhaustive, nor intended Lo exclude othes than thoso named, 
but only as an oxomplification of the gonoral doctrine ; Digost of 
Hindt Law by West and Buhlor, Book 1, pago 189. It was also 
recognized as tho law of tho Mitéksharé in Ranoo Srcomutty Dobia 
versus Raneo Koond Luta, 4 Moore’s Indian Appeals, pago 292, 

Wo are, thorofore, cloarly of opinion that tho appollant is not 
ontitled to tho inheritance in preforonco to tho reapondont Brum 
Narain, and that the decision of the Lowor Court on this point is 
right, As regards that parb of tho ense which is deseribod in the 
plaint and is called in tho giounds of appeal tho constitution of an 
heir by appointment, wo noed only say that, taking tho ovidenco of 
Maha-ranee Prom Koomarce to bo ontirely truo, thoro waa no adop. 
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tion nor any thing which would by Hindt Law altor thhatatus of 
tho plaintiff and givo him any other wight of aucoogsion than hoe 
had ns tho fathor's aiator’s son, ‘Tho question betwaen the Mae. 
was and tho dofondant Brum Narain ia tho subjaot of anothor abit: 
As batwoon tho plaintif! and Brun Narain, tho decision of thd 
Towor Court ta right, and tho appeal must bo dismissed with coata 

4 ngainal tho socond and third rospondent, but without coals ag 

againat tho first roapondont, tho Court of Wards—S. W, RB. Vol, 

XIV. p. 17, 
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SWOPILON IX. 


RELATIVE TO BANDILUS OR COGNATHS. 

Under the Mitakeharé law, if there be no kindvod of the 
samo gonoral family, and connceted by funoral oblations, tho sue- 
cossions devolyo on kindred connected by libation of water. Gon- 
tiles must ho exhausted befora cognates can succaed.—Aussumnat 
Dig Dayee and others v. Bhutiun Lal and others»—S8, W. R. Vol XT, 
page 500. 


Suit for tho landod estate of a deccasod Findt situated in 
Bongal, by the son of his sistor against the son of his paternal 
unclo, By tho law of Bongal, tho plaintif® would bo heir: by 
tho law of AMéthila, tho dofondant.*—Raj-Chander Narain Chow- 
dry v. Gokul-Chund Gohe-—Sel. 8, D. A. R, Vol. I, p, 43 (Now 
Ed. p. 56). 


A. sister's son, oxcept in Bengal, is no heir according to the 
Mitakehord or Mithila Schoolj—Jowahir Rahoot Mussummat 
Kailassoo.-—-S. W. BR. Vol. I, p. 74. 

According to tho Ifindu lew in forco in tho Madras Presidonoy, 
a elator’s son coos not iuherit, Doe Dem, Kullammal v, Kuppu 
Pillai-—Mad. H. Rop, Vol. 1, p. 85, This caso affirmed tho law 
ag laid in Telyil Manain Marrain Lerromemboo y. Nalapora Paul 
Rabachy, Mad. 8. R. for 1858, p. 209, 211, and Nuga-linga Pillut v. 
Vadi-linga Pillai. Ibid. for 1865, p. 245, Norton’s Loading casos, 
part IT, p. 586. 

According to the Benares School of Hindd Law pyovailing in 
tho Mithila country, a sistor’s son, in tho absonco of linoal hoits, 
has no title to succeed as heir to hia deceased unolo’s ancostial 
estate, + 

Suit by 9 sistor’s son against his unclo’s widow to sot naido 


an adoption mado by the widow bo hor deceased husband. Iald, re~ 


9 eeepntteerntnrenns nonentorrenttnrcanantetnaninewenireener—oet AP th ‘alent nattensen, 


* Tho Ilindu lay, acomding to tho dootiino of Bongal, is concotly atntod, boln, 
oxaotly conformable to Jémila Vuhdne, Chap. XI, Seat. 6, $8. Cho books of grater 
authority in AMitheta, on the pape of Inher banca, aro allent in regard to tho platens 
Kony and tho oatabliahed opinion is that a malo descondant of tho romutor amneoutor 
shall Inhoils and nob a doscondant through fomales of a ucar ancoxtore—-Part of the 
Noto, sppondod to tho abovo cao, by Ma, I Colobrovke, *t Birt soo port, p. G08. 
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versing the decree of the Sudder Dewanny Adawlut at Agra, t¥ 
sister’s son, he had no locus standi to sue as reversionary heir a 
deceased uncle’s estate, or to challenge the widow’s adoptiol, 
Thakoorain Sahiba and Chowdry Joi Chund appellants at 
Mohun Lall and others Respondents*—Privy Council, the 4th 
March 1867. Moore’s Indian Appeals, Vol, XI, p. 386. 


Agra Supper Drewanny ADAWLUT, 


Mussuamar Moonrra and Mrrmoo Appellants, 
VErSUS 
Duurx Respondent, 


In this caso the Court’s judgment was in tho following terms :—» 
We are aware that there is a ruling of this Court in the enso of 
Thakoorain Sahiba and Chowdry Jai Chund v. Mohun Lall, dated 
18th of April 1868, which declares that a sister’s son may inherit 
his matornal unclo’s property, but this decision only accepts him as 
an heir in the absonco of any lineal malo descendant of tho fouteneroe 
teenth degree, or distant kindred, We, howavor, obscrve gaetonemehelisin 
weight of precedent and opinion is against this ruling, M/ 
(Vol, TI, p. 87) doos not admit of such a claim; nor Strang 
p.147). Wo do not find a sistor's son in the tablo of suo} 
the Milékshard, ‘Tho sislor’s son appoars to be regarded 
from, and belonging to, a difforont family. In tho Madras P 










* Pmtof tho body of tho dooiaion of which tho above is tho abstiaat is na fg 
Of what may bo called the modorn quthoritios, we have, flist, tho (locision of 
Dawamny Adawlut ot Caloutta in 1801. Ra; Chunder Narain Chowdhary v. 
Gok (1 Bong, Sud. Dow. Awd. Rop, 43 Ante, 608), It us imponsible to r 
without sesing that the point was clealy raised before tho Court, which 
consisted of Judges, who were conaideable nuthoritios on Iindt law, Th , 
hag received tho high sanotion of Sir William Maonaghion, ‘ Tindu Law (iyol. I, 
P. 285 ibis nlso olted by Sir Zhomas Strange, * Hindu Law,” Vol. I ps 147, and it has 
ever aittce been conaiderad to be a cotroct oxposition of the Law, At pago 84 of tha 
second volume of Macnaghten’s Principles and Precedents “of Hindu Law,” we have the 
Bywuata or option of the Pundit of the Dacow Court of Appeal purporting to interpret 
the text of Yajnavaltya, He thero pute sisters’ sons out of tho ontegory in which Mr, 
Pifford would inolude them; although erronoously pohaps, ho puts thom among the 
Bundivds, or distont kindred, Again from M.S. case cited at the Bar wo find that 
the Agra Court overruling its decision in this case, baa recently held that the 
siater’s son ia not In thé line of hoiraatall; that the dame point has been deofded at 
Afad) aa, and was recently decided in the High Court of Bengal. ginal nll theso éonotir» 
ret authorities ve have nothing to set but the decision now under review, whidh jt ia 
admitted at the Bar cannot rest upon the ground on which the judges put it,—Moore’a I, 
A, Vol, XI, pp, 408, 404, See, however, the two oases next following, Le 
N 
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ho would not inherit, (Mad. Sud. Dew. Ad, 1889, p. 240) We 
aro furthor confirmed in our opinion on this caso by a decision of the 
Tligh Court, dated tho 6th September 1864, (Morgan and Shumbhoo 
Nath Pundit, Judges) which rules that a sistor’s son is no hoir whore 
tho Mitéksha4 (the authority iu Benaios) provails, Wo, therefore, 
considor tho plaintiff has no locus standi in Court, and that his suit 
should have been dismissed on that account. With this view of tho 
case we doovee the appeal and roverso tho decision of ihe Lower 
Court, with costs—- Vide Mooro’s Indian Appoals Vol. XT, p. 893. 


Catcurra IL. C. A.—Zhe 12th af Seplember 1868. 


Present: 
Tho Hon'ble Si: Barnos Poacock, Kt., Chief Juatice, and the Ion'ble 
L, 8, Jackson, J. B. Phowr, A. G. Macphoison and Dwarka 
Nauth Mitter, Judges. 


Omrit Koomarun Danun ( Plaintif®) Appellant, 
Versus 
Lvoxnce Narain Cuvoxersurty (Defendant) Respondont, 


In tho absonco of noator rolutived a man may bo holr lo his mother's bothor av vogaula 
proporty subjoat bo Lho Afitdtshard, 


Dhie cose was referred to the Full Bonch by Bayley and Phew, J. J 
under the following remarks :— 


Phear, J.—Tho material facta of this caso appoar to mo to be 
as follows :— 

The land which forms tho subject of the suit was formerly the 
property of ono Rughoo-nath, on whoso doath without loaving malo 
issue, it camo into the possossion and enjoyment of his widow. 
Whon tho widow diod, Rughoo-nath’s daughlor Koochil-monoo 
succoaded to tho property, aud at her death, it passed into the pos- 
session of hor husband’s nophew namod Suroop. 

While the propoity was thus in tho possession of Suroop, ono 
Luckheo-narain, the holder of a bond fiom Koochil-monee, brought 
& suit upon it against Suroop as Koochil-monoo’s roproaontative, 
The plaint was filed on the 80th of Apil 1867, and Luckheomatain 
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obtaingd a decree on the 27th of November of the samo yoar, In 
execution of thig decree the property in question was aold, It was 
bought by Luckhee-narain himaolf; and in virtue of this purchase 
he has obtained possession of it, 

The present suit was instituted on the 21st of Apvil 1864 by 
one Nundo-lall, seeking to obtain possession of the property for 
himself on a little superior to that of Luckhee-narain, Suroop, and 
all others who claim through Koochil-emonoo, Nundo-lall, who has 
died since tho filing of the plaint, was tho gon of Rughoo-nath’s 
sister, and in that character ho contonded in this snit, that on the 
death of Koochil-monee he was the heir of Rughoo-nath, and en- 
titled to take his immovable property, 

The fist issue between the parties was, whether or not Nundo- 
lall as sister’s son could by law inherit from Rughoo-nath, 

* ‘The Lower Appellate Court finding as a fact thet plaintiff's 
family came from the Méihilé provinces, and had alwaya adhered to 
religious rites and customs of those provinces, held that the plain- 
tiff was bound by Mit&ksharé law. The Lower Appellate Court, 
following the then construction of the Mitikshar&é law givon by 
Macnaghten (Hindi Law, Vol. I, p. 28), determined that plaintiff, as 
sister’s son, was excluded from the inheritance, and, accordingly, it 
dismissed his suit. 

Against this decision, the plaintiff appeals, especially on 
grounds; Ist, that the Court ought to have applied the Mithéld law 
to the case, instead of the Mitékshardé law, and that by the Mithild 
Jaw the plaintiff was entitled to succeed; 2nd, that even by tho 
Mit&kaharé law, if properly interpreted, the sistor’s gon was not ex~ 
eluded from the inheritance, 

As to the fist objection, it seems to me that the Lower Appol- 
late Court would have been wrong if it had applicd the Mithila 
law to the case. Rughoo-nath, as I understand, was domiciled, and 
the property itself was situated, in a district whore tha Milékshard 
law prevails. Consequently, as nothing appears in the whole caso 
to suggest that Rughoo-nath was subject to any other proprietary 
law, it follows that the Mitéksharé law was the law according to 
which the matter of inheritance was to be determined, 

As to the second ground of appeal, the inclination of my own 
opinion is, that according to the Mitékshaid the sister's son is hoir 
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iu default of nearor of kin, The cuiront of judicial decisions, 
however, rung go strongly against this construction that I should nob 
alona havo considered mysolf justified at this date in resisting it. 
But as Mr. Justice Bayley dosires to rofor the caso to a Full Bonoh, 
T am willing to concur in doing so, and think tho question should 


‘be simply, whothor under the Mitélshard law a sistor’s aon can, in 


any oaso, bo hoir to his mothor’s brothor ag rogards immovable 
proparty ? 
The judgments of the Full Benoh were delivered as follows :—~ 

Mitter J—The question wo havo to dotermine in this caso is 
whother, according to the Hind& law as cwrront in the Bonares 
school, a sistex’s son is entitled to inhorit asa Bandhw or cognate. 
Bofore proccoding, however, to determine the question, wo must 
answor a proliminary objection that has boon raised before us by 
tho ploader for the respondent, 16 has been contended, that tho 
point undor our considoration has boon already sot at rest by a de« 
cision of the Privy Council,® Wo aro of opinion that this conten. 
tion cannot bo maintained. ‘True it is, that tho decision of the 
lato Sudder Court ab Agra, which was reversed by the Lords of the 
Judicial Commilico, was based upon the ground, that tho sistor’s 
son is ontitled to inhoit as a Bandhw, but this position appears 
to havo been abandoned before their Lordships by tho loarned 
counsol who conductod tho exso on his bohalf, Tho roault of this 
congossion was, as their Lordships have thomsolves obsorvod, to ro~ 
duce tho wholo mattor in controvorsy to the simplo question as to 
whother, upon tho propor construction of the Milfkshart, tho 
sistor’s son is not entitlod to como in among the oarlior class of hoira 
or Sapindas? ‘Chis was, in fact, tho only question that was dis- 
cussed bofore thoir Lordships, and tho only ono upon which they havo 
pronounced a judicial opinion, ‘Io ramovo all doubts on this point, 
tho following passago, in their Lordships’ judgment, might bo con+ 
voniontly reforred to: “ He thero pul tho sistor’s sous oul of the 
oategory in which Mr. Pifferd would place them, though orronoowly, 
perhaps, ho has put them among tho Bandhus.”’ ‘ho word “ por 


haps,” in the above sontonco, is sufficient to show that their Lord. 


ships did not intend to decide the point that wo have now got bofore 
Ms, and the preliminary objection i i, accordingly, ovor- “ruled. 
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With reference 40 the main question itself, wo are of opinion 
that the sister's son is entitled to rank asa Banduu according to the 
definition of that term as given in the Mitéksharé itself, Tho dofi- 
nition is contained in the following passage :~ 

“On failure of the paternal grand-mother, tho (gotraga) kinamon 
sprang from the samo family with the decoased, and alliod by 
funeral oblations, namely, tho paternal grand-father and tho rest, 
inherit the estate. For kinsmen sprung from a different family, 
bui allied by funeral oblations, aro indicated by tho term cognate 
(‘bandhus’).’* : 

It will be observed, that two contlitions avo necessary to meot 
the requirements of this definition: namely, first, that the claimant 
should be a kinsman sprung from a different family ; and, socond, 
that he should be connected by funeral oblations, Both thase con» 
ditions are strictly fulfilled in the case of the sister's son, and, a3 we 
will show farther on, in a much higher degree in his case than in 
that of any of the nine individuals whose claims to sucaeed as Ban- 
dhus are admitted on all sides, ‘That he is q kinsman sprung from 
a different family is unquestionable, and it is equally clear that ho 
is a Sapinda, or one allied by funeral oblations. It has boon arguod, 
that according, to Manw, a Hindu is required to perform the funoral 
obsequies of his paternal ancestors only; that in consequoncs of 
this rule, the sagotvas, or those who belong to tho samo golra ov 
family, are the only persons entitled to be rocognised as Sapindas ; 
and that tho sister's son must be, accordingly, oxoluded from that 
category. We are of opinion that thero is no authority whalover 
to support this contention. We have, howevor, tha oxpress authority 
of Manu himself to decide this point, and what is of still proatoy 
importance, for the purposes of tho prosont discussion, it is an 
authority quoted and acted upon by tho author of tho Mitéksharé, 

“For with regard to the funoral obsoquics of ancestors, 
daughter's sons are regaadad as son’s sons, Man likowiso declares +-—~ 
‘By that male child whom a daughtor, whothor appointed or not, 

, Shall produce by a husband of equal class, tho matornal grandfathor 
becomes the grandsire of son’s sons, Lot that child givo tho oblation 
and take tho inheritance,’ ” 


* Golebrooko's Mitkkshaaé, Yous. 3, Seob , Chap, 2 y. 380, 
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+ Zé is manifest from tho abovo that the maternal ancostors also 
aro ontitlod to recoive funoral oblations, and this proposition strikes 
at tho very root of tho contention that has beon raised before us. 
Novw, tho sister’s son ia no othor relative than tho daughter's son 
of tho fathor; and if it bo onco concodod, as it must bo, that tho 
daughlor’s son is a Sapinda, it would follow, as a matter of courso, 
that tho sistox’s son is, at loast, » Saupinda of tho fathor; and as 
such he would bo cloaly entitled, at all events, to rank as a pitri- 
bandh, ov father’s cognato. In point of fact, howover, he is also 
a Sapinda of tho decoased proprietor himself, not so near as the 
daughter’s son, but nearer than every one of thoso individuals who 
are admittedly recognisod as bandhus, ' 

Ié is a woll known principlo of Hind law, recognised in all 
tho schools current in tho country, that tho rolation of Sapinda 
exists not only botwoon tho immodiato givor and the immodiato 
recipiont of funoral oblations, but also betwoon those who aro bound 
to olfor them to a common ancostor or ancoators, ‘This pringiple 
is based upon tho theory according to which a Ilindt is supposed 
to participato aftor his death in tho funoral oblations that aro 
offered by one of his surviving rolatives to somo conimon ancestor, 
to whom ho himaolf was bound to offor thom whon living; and 
hence it is that tho man who gives tho oblations, tho man who 
rocoivos them, and the man who participates in them, aro all rocog- 
nisod as supindas of cach othor. ‘Chus, for oxamplo, brothers aro 
not required to porform tho obsequies of cach othor, but they are, 
novortheless, sapindas, boing connectod with each othor through tho 
medium of tho oblations that they aro respectively bound to offor 
to thoir common ancestors, ‘he same rulo holds good in the caso 
of the brothor’s son, and in fact of every Sapinda who docs not 
stand in a direct line of ascont or descont with tho docoasod pro- 
prictor himsolf, It will bo seon that six out of tho nino individuals 
(p. 612) aro no other rolatives than tle daughtoi’s son of the patornal 
grandfathox, the daughtor’a son of tho matornal grandfather, tho 
daughter's son of tho fathor’s palornal grandfather, tho daughtor’s 
son of tho father’s maternal grandfathor, tho daughter's son of tho 
mother's paternal grandfather, and tho danghter’s son of tho 
mothor’s maternal grandfather, ‘ho romaining threo aro the son's 
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gon of the maternal grandfathor, the son's son of tho fathar's 
maternal grandfather, and tho son’s son of the mother’s maternal 
grandfather, Notone of these individuals, not even the highost 
among them, or in other words, the daughte’s son of tho paternal 
grandfather, is required to offer funeral cakes, dither to the deceased 
proprietor himself, or to his father, or to his mothef, but at tho sama 
timo they are admittedly entitled to rank as the Sapindas of the 
man himself, or of his father, or of his mother, as the case might be. 

We can scarcely imagine upon what principle of Hindt law it 
can be seriously contended that the daughter’s son of the fathor is 
not a Sapinda, when the daughter's sons of the paternal and mator- 
nal grandfathers are acknowledged as such, 

, « As xegards the performance of funeral obsequies, the daughtor’s 
son of the father occupies the same position as a son's son of the 
father, or in other words, as @ brother’s son ; whereas the daughter's 
son of the paternal grandfather, who is the highest in rank among tho 
admitted Bandhus, does not stand an inch higher than the son of @ 
paternal uncle, Itis perfectly true that the lawyers of the Benares 
school sometimes use the word Sapinda in the sense of consanguinns, 
nity, or mere connection through the body; but in either case the 
‘position of the sister's son would remain unaffected. Wa have 
already pointed out that as regards funoral oblations, the sister's son 
acoupies the same position as a brother’s gon; and as to consangui- 
nity, the very nature of his relationship with the deceased proprie- 
tor obviously shows that he is nearer than the nearest of the admit» 
ted Bandhus, If authority is needed on this last point, the following 
passage of the Mitiksharé might he referred to as conclusive. 

“The relation of Sapinda arises from connection as parts of 
sone body, So the relation of Hh-pinda in the sou with rogard to 
the father arises from the connection as parts of the body of tho 
father, And with the grandfather, &., in consequence of the con- 
nection with their body through the father. In tho samo mannor 
in regard to the mother, from connection as part of the body of tho 
mother, In the same manner in regard to the maternal grand- 
father, &0., through the mother. In the samo mannoy with the 
mother’s sister and matornal uncle, and the rest, by reason of, the 
oa or parts of one body.’—AMitékshard, Achar Adhyaya, 

eaf 6. . 


Cnar, 11] SUCCESSION OF COGNATES, cc, 611 


Xt is acareoly necessary to point out, that in the passage before 
us, the maternal unclo and tho sister’s son aro distinctly recognised 
as sepindas of each othor. Tho whole doctrina of sepinda, accord~ 
ing to tho nuthoritios of tho Benares school, has beon correctly 
expounded in the Pyavasthd citod in tho case reported in the third 
volume of tho Soloct Reports, page 87. Tho Pundits woro unani- 
mously agrood in declaring that thore are two significationa only in 
which the word sapinde is used by the lawyers of that School, 
namoly, consanguinity and connection through funeral oblations; 
and the following passages from the Pardsara Méddhava and the 
Nirnaga Sindhu, both of which works are recognised as authorities 
concurrently with the Mitéksha:&, wero cited by them in support of 
this opinion, 

“Thoso ato sapindas who aro connected by the tic of consan- 
guinity ; for instanco, the father and tho gon aro sapindas to onch 
othor, and tho body of tho fathor is perpotuated in tho son without 
any intervention, §o algo is the son by tho medium of the father 
a sapinda of his paternal grandfathor, and of his patornal gront- 
grandfather, So also the son by tho modium of his matornal grand~ 
father is sapinda of hia maternal aunt and uncle, and by tho mo- 
dium of his paternal grandfather, ho becomes a Sapinda of hia 
patornal aunt and unelo, &e.” (Pardsara Médhava), 

‘'hoso ave sapindas batwoon whom exists a reciprocity of 
giving or roociving funoral oblations, ‘The fourth porson and the roat 
sharo tho remains of tho oblation wipéd off with tho usa grass; tho 
fathor and the rest share tho funeral cakos, ‘Lhe sovonth porson is tho 
giver of oblations, the relation of aupinida or men connected by 
the oxtonsion of the funeral cako, extends, therefore, to the seventh 
porson, or sixth degree of ascent or descent, It should not bo sup- 
posed that an unclo or nephow aro not reciprocally sapindas, as 
he who sharos in tho oblations offorod by the-unele, shares also in 
those offored by tho nophow. J short, if any one of those who 
participate in the funeral oblation offered by ono individual, be also 
tho presonter of funoral oblations to ono of his co-participntora, 
then the whole number become sapindas of onch othor.” (Nirnaya 
Sindhu). 

Tt is porfoctly clear that, according to cithor of those authori~ 
ties, tlie sistor’s son ia entillod to rank as a sapinda. 
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We have stated above that thore are two significations only in 
which the word Sapinda ia used in tho Benares School, and tho 
pleader for the respondent has nol even been able to suggest third, 
‘We might also add, that so far at least as the Wirnaya Sindlw is 
concerned, the sister’s son is oxpressly recognised as heir, as the 
following passage will show :— 

: Ty default of the brother's son, the father, mothor, the 
daughter-in-law, the sister, and her sons are entitled to porform the 
Srdddha, because they are the heirs” ( page 219 ). : 

‘We have shown by the foregoing remarks that tho sister’s son is 
entitled to remark as. a Bandhw according to tho definition of thdt 
term as given in the Mitdkshard, 

We will now proceed to examine tho various objections that 
have been urged, both before us and elsewhere, against his right to 
succeed ag an heir, Thess objections may be all classified under the 
following heads :—~ 

ist-—That the definition referred to has no connection with the 
law of inheritance. 

2nd.—That the enumeration of Bandhus made im verse 1, seo- 
tion 6, chapter 2, is exhaustive, and that the sister’s son is neither in- 
cluded in that enumeration, nor mentioned as an heir in any othor 
part of the work, 

8rd.—That it has been sottlod by a uniform courso of dovisions, 
that the sister’s son is not entitled to inherit under tho Lindt law 
administered in the Benares School, » 

With reference to the first objection, wo aro of opinion thal it 
is altogether untenable. The dofinition in question occurs in » park 
of the work which is exclusively devoted to tho oxposition of tho 
law of inheritance, and it may be fairly asked, - if it has no connoc 
tion with that law, for what other purpose has it beon introducod in 
such a place P 
‘The second objection is also untenablo, Verso 1, Seolion 6, 
Chapter IJ, runs as follows :—“ On failure of gontilos, tho cognates 
are heirs, Cognates are of three kinds—-related to tho man hima 
self, to his father, or to his mothor, as is doclared by tho following 
text, “The sons of his own fathor’s sistor, tho sons of hig own 
mother’s sister, and the sons of his own matornal unclo must bo 
considered as his own cognate kindrod, ‘ho sons of his father’s 
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paternal aunt, the sons of his father’s maternal aunt, and tho ‘soe 
of his father’s maternal uncle must be decmed as his father’s ong.’ 
nate kindred, ‘The sons of his mothor’s paternal aunt, the sons of 
his mother’s matornal aunt, and the sons of his mother’s matornal 
uncle must be recognized as his mothor's cognate Kindred.” 

Thero is nothing, whatevor, in this verse to justify tho contention 
that the author of the Mitaksharé intended thereby to lay down ‘an 
exhaustive list of Bandhus or cognates, Io says first of all thnt 
Bandhus are ontitled to inhorit in default of gotrajas; ond, secondly, 
that Bandhus are of three kinds, namoly, those who aro related to 
the man himself, and those relatod to his father and mother rogpoc- 
tively, ‘the only argumont, therefore, which can bo advanced in 
support of this contention is the simple fact of his having concluded 
this sontence by quoting a text from ono of the Lindt sagos which 
contains tho namos of a limitod number of Bandhus, We are of 
opinion that this argumont, per s¢, is autitled to no woight what~ 
soovor, Isolated texts from various Hind( sages, and of o similax 
description, aro to bo frequontly found in the Miléksharé, and’ it 
would be manifestly erroneous to contend upon tho authority of any 
one of them that an oxhaustive onumoration of hoirs was intended 
to be made thoreby, ‘Lhe following toxt of Vrihat Vishnu, quoted 
in page 320 of (Colobrooke’s odilion of ) the Mitfkshars, might be 
referred to a8 an illustration, 

“Tho woalth of him who leaves no male issuo goes to his wife, 
On foiluxo of her, it devolves upon the daughtor; if thore be nono, 
it belongs to the father, if he be dead, it apportains to the mothor?? 
Jt would be obviously improper to say, from tho moro fact of tha 
author of the Mitaksharé having referred to this text, that ho in+ 
tendad to declaro that the particular porsons montionod thercin aro 
tho only hoirs to tho astate of a deceased Llindtt who has loft no 
male issuo; or that such evon was tho intention of Vrihat Manw 
himself, As Lo tho particular toxt beforo us, there is absolutely no- 
thing in il from which it can bo reasonably inforred that tho author 
of it at lenst, if not tho author of tho Mitdkshardt, lad such an in. 
tention in view. All that ib says is that cortain relatives muat he 
considored as Bandhus of ono class, and certain othors aa Baudhoa 
of two other classes respectively ; iL no whore suys that nese persons 
ave the ondy Bandhus recognised by tho Tindd& Law, The objeut 
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which the author of the Mitéksharé had in view in reforring to this 
text is evident, His own words are aufficiont to show that this text 
was referred to merely for the purpose of ealablishing the three. 
fold classification of Bandhus. 

The text of Manw which says, “to the nearest Sapinda the 
inheritance belongs,” is frequently cited by him ag o loading authori- 
ty on all questions of Hindi Law. Indeod, the very dofinilion of 
Bandhus, under our consideration, is based upon this fundamental 
doctrine, and in the very next verse he distinctly lays down that the 
order of succession to be observed among tho different classos of 
Bandhus is to be regulated by “nearness of affinity,” Are wo thon 
to suppose that the author of the Mitfksharé has been so far forgot~ 
ful of this fundamental principle, as to render himself guilty, unoon- 
goiously as it were, of the gross inconsistency of laying down a dofi- 
nition and of excluding those very persons who aro bost ontitled to 


* claim the benefit of it. In what way, we might repeat in this place, 


are the sister’s sons of the father and of the mother bottor qualifted, 
to inherit than the sister’s son of the deceased proprietor himsolf ? 
What doctrine of Hindu Law, directly or indirectly sanctioned by 
the author of the Mitaéksharé can be cited in support of the conten- 
tion that the maternal grandfather himself is not an heir, when his 
sons’ sons and his daughters’ sons, nay even whon tho sons’ sona and 
their daughters’ sons, of the father’s and mothor’s maternal grand» 
father are acknowledged as such? How, again, are wo to roconcila 
the proposition that the maternal unelo, or in othor words tho utorino 
brother of the mother, is to be oxcluded from the line of inheritanco, 

when her cousins, namely tho sons of her father’s sisters and tho sons 

of her mother’s sisters, are to be included in it? Startling suomn« 
lies, like, these cannot be imputed to an author without thoro heing 
some tangible ground upon which such an imputation can rest. Tk 

is perfectly true that in the particular caso bofore us, we are bound to. 
administer the Hindt Law as it has been expoundod by the author 

of the Mitakshard, but we can hardly bo justified in ascribing such 

gross absurdities to him at the very time whon ho wag roally trying 

to extond the category of Bandhus by introducing tho three-fold 

classification before alluded to. 

The word ‘ Bandhw’ has been sometimes interprolod as distant 
kindred, but we can hardly supposo that the author of. tho Milk. 
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shard soriously inlonded to authorize the succession of the most 
distant Bandhus by saorificing the right of thoso who aro the 
nearest. 

‘Tho following passages of the Miléksharé will romovo all poss 
‘sible doubts on this point :—~ 

“When one dies in a foreign country, lot the descendants, cog- 
‘nales (Bundhug), gentiles, or his companions take the goods, or, 
in thoiv dofault tho king, When ho goos to # foroign country, of 
those who aro associated in trade and dies, then his share would 
be inhoriled by his hoirs, that is, tho son and othor descendants ; 
cognates (Bandhua), t. 6, tho maternal side relatives, maternal 
unclo, aud others; tho gontiles that is the Sapindas, besides the 
son and ather descendants; and those who are come, that is those 
among tlio associates who aro como fram a foroign country; or in 
thoir dofault, that is, of the heirs, eo, tho king shall take, ‘Tho 
word ‘yw (or) shows that tho hoirs, &o,, avo ontilled in alternation. 
Tho rule as to this order is containdd in tho text “Lhe wifo, 
tho daughtor” de. 

Tu will bo seen that tho word ‘ Béndhava' is oxpressly stated to 
includo tho matornal unclo, whoover olso might be ontitled to como 
in within the word others’ which follows immodiatoly aftorwards, 
Tn tho caso of a forcign trador, thoreforo, it is porfectly clear this 
the maternal uncle is an hoir, but before wo con apply this argu- 
ment to tho gonoral cuso, it iy necessnry to moot two objections Uiat 
have been raised against such an application, Tho ohjoctiona aro: 
first, that tho word used in this passage is (Béndhava’ whorens tho 
word used in tho gonoral toxt is ‘Bundhw’; and second, that the 
passago in question refers to an exceptional state of things, and 
can not, therefore, be accepted as a guido for the gonoral ense. 

Both theso objections aro conclusively mot by tho expross words 
of the author himself, It is distinctly stated by him that tho ordor 
of succossion applicable to this caso is exactly the samo ns Lat Jaid 
down in tho goneval text; and further, that tho only necessity for 
‘making a soparato text for the oxeeptional case avoso from that of 
excluding the follow pupil and tho Bréhman, and of substiluting the 
fellow traders in their place. It is porfectly clear, thoroforo, thit 
tho words ‘ Bandhw and Béndhava’ avo of iontical import, or, in 
other words, Wal tho two toxls avo idqutical in ovory respect, oxcept 
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as to the slight modification which xelates to the follow pupil and 
ithe Brahman, ‘The second passage, 100, is equally decisive on this 
point. Ib is distinctly pointed out thorein that the word maternal 

_waele ugod in the text of Yajnavalhya stands for all tho throe classes 
of Bandhus described by the author in his commentary upon tho 
gencral text, 

The Vira-mitradaya, which is a work of high ropute in the 
Benares School, concurrently with the Mitéksharé, is also cloar on 
this point: “Cognates are of threo kinds, related to the porson 
himself, to his father,and to his mother, ascording to the following 
text: “The sons of the father’s sister, the sons of the mothoy's 
sister,” &o. Here by reason of near affinity, the cognate kindred of 
the deceased himself, in the first instance, then the fathor’s cognate 
‘kindred, and next his mother’s cognate kindred succead, This is tho 
order of succession. In the text of Manu, “then tho distant kina 
‘man shall be the heir, or the spiritual preceptor or tho pupil, The 
term Sakulya comprehends the persons descended from the samo 
family (Sagotra) and the kinsmen allied by common libations of 
water Samdnodaha, the maternal uncle and tho rost, and tho threo 
Jrinds of cognates, The term ‘ Bandhu’ in the toxt of Yogtshwarg, 

* (¥djnavalkaya,) must comprehend alao the maternal uncle and the 
yest, othterwise maternal unele’s sons and the vost would he on« 
titled fo suspe0d, and not they themselves, though noarer in affiy 
nity, 4 dootrine highly objoctionablo,”—Vira-mitrodaya, (Sans.) 
page 209. a 

The Vivdda Chintémant, which is a work of paramount authori 
ty in the sister School, which goas hy tha namo of the Mithils School, ‘ 
is also of the same opinion, “the maternal unole, and the rost” 
being expressly recognised in the category of heirs laid down in 
page 299 of Prosanna Coomar Tagore’s translation of the work, 

Tn the face of all these concurrent authorities, it soeme impos. 
sible to contend, that an exhaustive enumeration of Bandhus was 
madg in verse 1, Section 6, Chapter II, of tho Mithkshara. Ib has 
heen said that the sister’s son is not entitled to inherit because ha 
hea been nowhere mentioned as an heir spocificqlly by namo; but 
this objection can be acarcely maintained if tho doctiine of oxhaus» 
tive enumeration falls to the ground, Apart fom this last considera» 
Hon, however, we do not see any 1eason why a specific onumoration 
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by namo should be insisted upon in every case. An onumeration 
by a general name, accompanied by a suitable dofinition sufficiently 
illustrated, is ag good as any othor kind of enumeration, particularly 
when tho genorel name in question Js applienble to a largo numbar 
of porsons whoso individual names it would be very inconvenient to 
apocify in dotail; and we do not seo any reason why in this parti- 
cular caso we should insist upon anything more than what wo havo 
already got bofore us. Tho great-grandson, for inslanco, is no whore 
mentioned ag an heir distinctly by namo; and -yet it would be simply 
absurd to contond that tho estate of a docoased Hindt is to go to the 
fellow pupil, or to the king even, if his own great-grandson is living. 
Similarly, when wo now come to the gotrajas, we find that no one 
below tho descondants of the paternal great-grandfathor is exprossly 
recognised by namo in any part of the Mitakshmé; and yot, it is a 
fact admitted on all sides, that the descendants of the remotost an- 
cestors in the agnatic lino, at least of those who stand within the 
fourteenth dogioe, aro entitled to inhorit in tho Bonaros School, 
Why, then, are wo to introduce this novel prinoiplo of interpretation 
whon wo como to deal with tho Bandhus? There might have boon 
some foundation for such an argument if the claimant had boon o 
female relative, fomales, as a olass, boing gonerally supposed os 
having no right to inherit in consequonco of thoir inability to porform 
religious rites; butin the caso of malo relatives, no restriction of 
any kind whatsoover can be elted to dofoat thoir rights, if thoy ave in 
o poaltion to establish thoir status as Sapindas, Wo havo shown 
that ‘the maternal uncle and othors ara entitled to inhorlt in addition 
to those who are admitted ag Bandhus. As for as tho purposos of 
the present case ave concorned, it ia almost solf-evident that if the 
maternal uncle is ontitled to succeed as a Bandhu, tho right of the 
sister's son would follow as a mattar of course, Wo havo soon that 
there is but one definition of the word Bandhw, and tho vory nature 
of the definition conclusively proves that if the maternal unclo is a 
Kingman frotn a different family, and alliod by funoral oblations, the 
sistex’s son must necessarily be a kinsman of tho same dosaription, 
It remains for us to meet tho last objection, No doubt, if 
there wore a uniform course of decisions establishing the doctrine 
that the sisler’s gon is not entitled to succood, wo would havo boon 
aoarcoly justified in holding othorwise, however much we might love 
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been disposod to do so for tho reasons sot forth above, Tho fact, how- 
ever, ig that there is no such uniform courso of rulings ag has beon 
orroneously contended for before us, ‘The following aro all the casos 
that might bo referred to on the point:—~ 
‘1—Rajendro Narain versus Clocool Chand, Goh,—-1st Solect Reports, 
page 43, 
2,—Ilias Koonwar versus Agund Rai—8rd Select Reports, page 87. 
8.—Sheo Suhaye Singh versus Omed Koonwar.—Gth Select Roports, 
page 3801, 
‘4,—Case No, XI, Macnaghten’s Tind& Law, Volume IT, pago 91, 
b.—A decision of the Madras Sudder Court reported in page 247 of 
the printed cases for 1860, 
6.—Stoke’s Reports, Volume I, page 85. 
7.—Chooteo Lall versus Gooroodyal—Agra Select Roports, Volante 
V, pago 198. 
8—Mohun Lall versus Thokooranee Sahibah—Agra Law Journal, 
1864, page 17, 
9.—Jowahair Raoot versus Mussummat Kylasoo-—Volumo J, pogo 75, 
Wookly Reporter. 
10,—Sona Debi versus Biswambhar Sahoo.—4 Logal Romombrancay, 

page 168, 
1L.—Gridhavee Lall versus Tho Scorotary of Stato.—Volumo IV, 

page 13, Weekly Reportor, 

The first case has nothing to do with tho particular point bofora 
~usy and we would not have alluded to itat all, if Sir Thomag 
Btrange ‘had not stated upon the authority: of that cago, ' that 
the sister’s son ig not entitled to inhorit in the Bonares School. 
The contest’ in that case, however, was between the sister’s son 
on the one side,'and a Gotraja Sapinda on the other. Tho 
pandits who were consulted in it very proporly declared that if 
the Bengal law were applicable to the case, the sister’s son would 
‘be entitled to preference, but that the reverse: would be tho caso 
according ‘to Mithila law. The case was ultimately disposed of in 
favor of the sister’s gon, the Bengal law being held to bo applica~ 
ble; but there is not a single word, either in the devision itself, or in 
the Vyavasthd veforred to, from which it can be gathorod that tha 
sister's gon would not have succeeded as a Bandhw if tho Mithila 
law had been adopted, if there were no Gotrajq relatives in his way. 
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‘Tho second case has been already roforred to in an carlior- 
part of this judgmont. It related to the daughter's son of the 
brother, and, as wo have alroady scon, tho only ground that was 
pub forward for oxeluding lim from the inhoritanco was the orro- 
neous one of his not boing a Sagolra Sapindu. 

Tho third caso is directly in favor of our intorprotation, 
The question was, whethor a daughlor’s son’s son is entitled to in-, 
horil, and this quostion was determined in tho affirmative upon tho 
unanimous Vyavasthé of tho pandits consulted on tho occasion, in 
cluding those of tho Bonaros Péishdla. 

Tho fourth enso clearly shows that the sistor’s son is entitled 
to succoed asa Bandhu, both according to tho Bonares law and 
according to tho Mithila, ‘This caso is of particular importance, 
inasmuch as jt appears to havo mel wilh the approbation of Sir W. 
* Macnaghton himsolf, who has ovidently cited it as a leading authori- 
ty on tho point, Wo might also add, that, Sir W. Macnaghton had 
oxprossly stated in his note to caso No, 5, reported in page 87 of, 
tho same volumo, that tho Vyavasthé givon by tho Pandit of Zilla 
Behar, in which the sistor’s son is rankod ag a Bandhu, is conforma., 
blo to the law as current in Bonaros, Mithila, and othor provinces, 

Tho fifth caso is 2 move dictum ; but it is to bo obsorved that tho 
Pandit who was consulted on tho occasion distinctly stated that the 
sislor’s son was ontitled to inherit as a Bandhn, and no authority of 
any kind was oiled or roforrod to contradict this opinion, 

Tho sixth caso is also a dictum, and tho samo remarks that 
havo boon mado with reference to the preceding caso apply to this 
cago also, : 

The soventh caso has nothing to do with tho point before us, 
‘he dispute was between a brothor’s daughter's son and a Golraje, 
and it was very properly held that the lattor is ontitled 10 auccoed. 
in preforonce to the formor, 

‘The oighth case is a moro dictum, but in this inslance the dic 
tim is in favor of- tho sister’s son. 

Vhe ninth case avoso from a dispute boetwoon tho sistor’s son 
and an agnatic relation, and il was correctly hold in that caso that 
tho latlor is ontilled to succeed. Tho learned Judges, howovor, who 
docidod the case, wont on to say that tho sivlor’s son is not ontitled 
to inhorit, oithor according to tho Bonares law or according to tho 
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Mithila law. In the absence, howovor, of any furthor oxplanation 
on the point, we are xathor disposed to think that all that was in. 
tended to be said, is that he is not entitled to inhorit in proferonce 
to the Gotraja; but at any rate it is cloar that this opinion cannot 
be treated as anything more than a moro dictum. 

Tho next case, howevor, is directly to the point, and with all 
deference to the learned Judges who decided it, we aro of opinion 
that it is based upon errondous grounds, ‘Theae grounds havo been 
too fully examined by us in tho preceding part of our judgment to 
require any further notice. Wa wish, however, to malo one romaric 
in this place, and that is, that the learned Judges appear to havo 
been mainly influenced by the idoa that the sister's son has novor 
been recognised as an heir, With all deference to tho learned 
Judges, we are bound to state that this was by no means tho actual 
state of things at the time when their decision was pronounced, 
whatever it might be in this day. It is perfectly true that there is 
a paucity of decisions on the other side, but this fact appears to have 
mainly arisen from the peculiar doctrino of the Benaros School by 
which the remotest relative in the agnatic lino has been placad above 
the highest of the cognates. It might be added that very fow cases, 
indeed, if any, can bo pointed oul in which tho daughtor’s aon of tho 
paternal giandfather has beon expressly recognised ag an hoit, 

+ The last caso relates to tho maternal uncle of the fathor, and 
the grounds of the decision in this case being nearly tho same as 
those in the one next above, no special remarks with reference to it 
are necessary, é 

Upon tho whole, then, it must be admilted that the majority of 
the earlior cases at least are in support of our view; and of the more 
recent, there are two cases at most that are directly opposed to it, 
The last objection, therefore, must also be over-ruled, 

For the reasons set forth above, I am of opinion that tho ques- 
tion put.to us by the Division Bench must be answered in tho affir- 
“mative, or, in other words, that the sister’s son is entitled to inhorit 
under the Hind& Law administered in the Benares School. 

Peacock, C. J,—I am of opinion that in the absence of noarer rela 
tives, a man may be heir to his mother’s brother as regards proporty 
subject to the Mitéksharé. The question has substantially been do« 
cided by the Privy Council (17th July 1868) in the case of Gridharee 
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Lall Roy against the Goverumont of Bongal,# in which it was hold 
that the matornal uncle of the futher of tho deccasod was nob ex~ 
eluded front tho class of Bandhus capable of inheriting, and that the 
toxt contained in Aiticlo 1, Section 6, Chapter IL of tho Milékshara 
dood not purport to be an exhaustive enumeration of all Bandhus who 
aro capable of inheriling, that it is not cited ay such or for that 
purpoye by tho author of the Mitéhshaé, 

Tho judgment of Mr, Justico Dwuka-nath Milter, whieh ho 
hag just read, and in which ho has displayed great loaning, ability, 
and research, was wrilten before tho decision of tho Privy Council 
in Gridhaico Lall versus tho Government of Bengal was publishod 
here. My Wowblo colloagno has entered so fully into tho reasons 
and exhausted the aguments in support of the view which le has 
taken, that it iy unnecessary for me to do moro than bo say that t 
conor iu the reasons which ho has given in support of the conclusion, 
ab whieh he has arcived ; and it is extromaly satisfactory to flud that 
il is cutively in concurrence with tho view taken in the judginant of 
tho Privy Council. ‘he case must bo sont back to the Judges who 
veforrod it, 

Jackson, J.—T am of the samo opinion, It is very satisfactory 
to feel that a conclusion so entirely consistent with rousons is also in 
fall conformity with the Mindd& Law, ay is conclwavely shown ia 
the oxhuustive judymout whieh hus been prepared by Mx dustica 
Mitter, aud also that the viow which wo had taken of the subjadt 
has been, if my bo said, simultanvously adapted by tho highest wi+ 
bunal. 

Phoar, F—In veforring this cago to a Kull Boneh, T oxprossart 
the inchnation of the opinion which T then hold, Me. Justice Mibtor's 
vory completo arenmeut, in which I concur, has, [ think, demonstrat 
od that opinion to be corruet. T would, thovofore, answer tho ques. 
tion in tho words which have been used by tho Chicf Justico. 

Mucphoraon, J—I am of tho samo opinion, 

Suthorland’s Weokly Reporter, vol, X, Il. B., p. 76. 

Tho onumoration af Bandhus ov cognates, who suecosd, given 
in Section 6, Chapter fT of tho Mitéksharé, is an oxhaustive one, 
and, thorefore, those Bondhus ouly succeed who ae onumorated 
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ghorein, A matornal uncle os father's matarnal unele ennnot in- 
horit, ag they are nob among tho porsona enumerated. — Government 
versus Gridharce Lall Roy—S. W, R, Vol. TV, p. 18. * 


Privy Councm~—Lhe 17th of July 1868, 


Present: 
Sho Master of Rolls, Sir James W. Colville, Sir Edward Vaughan 
Williams, tho Lord Chiof Baron, and Sir Lawrenco Peol, 


On Appeal from the High Court at Caloutta* 


Qri-DHAREE LALI Rox 
VErsus 
Tue GoveRNMENT or Brnadr 
Field iat tho list of Bandhys given in Article 1, Seotion 6, Chanter ILof tho Mites 
shart is nob exhaustive but simply illuahatiyo of tho proposition that thero aro 
dhioe classes of Baudhua, aud aa such ontitled to inherit in proforonca to the King, 
who ennnot take tp the projudico af a mate.val yuolo or 6 matornal grand-unolo. 
The Virwmttrodoya ia properly 1ecoivablo as an oxposition of what may hayo boon loth 
doubttul by the Mitéksharé and is declaratory of tho lay of tho Bonaog Sohool. 


Tho facts on which tho dotermination of this appeal doponda 
are few and undisprted. Woopondro Chundor Roy, the ownor of 
tho zemindary and other proporty in disputo, died on the 7th of 
August 1860, an infant and unmanicd, To was of a family which 
formerly came from the Uppor Provinces, and though settled in 
Lower Bengal, whore the zomindary is situated, is admitted to have 
retained tho ceremonial and other law of its original habitat. ‘There 
is, therfore, no dispute that any question touching tho succession ta 
Woopendro Roy is determinable hy the law of inheritance current at 
Benares. 

On Woopendro’s death the sppollant, as tho nearest malo ro 
Jative surviving him, performed his shradh, and claimed his proper. 
ty as heir, and shortly afterwards applied to havo his own name 
substituted for that of the deceased as owner of the zomindary on 
the Collector’s register. He is, however, but a remoto kinaman of 
the deceased, being only the brother of his grandmother ca-parte 


* 20th Auguat 1865, (present Trovor, Oflici te) a i 
gen 4, Wek Ce Ranga aD t ating Chief Justice, and Campboll, 4); 
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paternd, ox, to uso tho phrasoology of tho Mithkshard, his father's 
maternal uncle, And accordingly at tho time of this application 
for mutation of nanies, some question whobhor tho appellant was 
entitled to inheril, and whothot the property did nob pass for want of 
heirs to tho Crown, wasraised. Thoroupon the Board of Revonuo 
consulted their advisor, the Legal Remombrancer, aud on his opinion, 
dolormined to recognize the title of tho appellant, who accordingly 
was pul into possession, or lof in possession of the property, record- 
od as propriotor of the zomindary in the Colloctor’s books, and con. 
tinued to pay tho Govornment vovente assossod upon it up to tho 
date of tho institulion of this suit, 

In 1863 the Government authorities appear to have changed 
their view of tho appellant’s title; and on tho 3rd of August in that 
year thosuitontof which this apponl has arisen was commencod 
against him in tho namo of tho Govornment of Bongal, as 1oprosont- 
ing the Orown, for tho recovery of tho roal and personal proporty 
of Woopondro on tho allegation that upon his death it had oschoatod 
for want of heirs to the Crown, 

By tho docreo datod the 80th of Soptombar 1864, tho Zillah 
Judge dismissed tho suit, holding that the Govornment was not 
ontitlod to oust tho appellant. ‘Lho prosiso grounds of this judgment 
it is unnecessary to oxamine. 

On appeal to the Tigh Court this decision was rovorsod by two 
of tho Judges of that Court. And the prosont appeal has boon pro- 
forved against their deereo, 

Tho points ruled by tho judgmont of tho ITigh Court wero :— 

1st.-—-That the Governmont was not eslopped hy the nels of its 
officors in 1861, whon tho appollant appliod for and obtained the 
mutation of names, from bringing this suit, 

2nd.—That upon tho truo construction of tho Suction in, tha 
Mitéksharé, which will horeaflor be considored, tho appollant, as the 
matornal unolo of tho fathor of tho deceased, was oxcluded from {ho 
class of “ Bandhaus” oapablo of inheriting, and that consequontly, as 
botwoon hin and Govornmont, ho had no title to the proporty 
sued for. 

‘Tho ablo arguments boforo this Committee havo boon principally 
adiressod to tho quostion raisod hy the second of the abovo findings, 
vig., whothor, undor tho law curront at Bonares, tho appollimb has 
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not a title to inherit the property preferably to the claim af tho 
Governmont by escheat; aud that qnestion their Lordships will firs 
consider, 

lts detormination will ultimately be found to depend on the 
construction to bo givon to tho first article of tho sixth section of 
the second chaplor of tho Mitékshart. ‘Lhe absoluto exclusion of 

the fathox’s matornal uncle from the lst of possible heirs, for which 
the respondents contend, can rest on no othor ground. 

Mr, Forsyth, indeod, argued strongly against the right of tho 
appellant to inhorit, on the assumption that ho was not entitled to 
offer the funeral ‘oblations, But is this assumption woll founded ? 
There is evidence of the family priest and othors, thal tho appellant 
did, in point of fact, perform the shradh of Woopendeo ; and ho 
seems, in the judgment of the pricst, properly to have performed 
that function in the absence of any nearer kinsman, It is, howaver, 
unnecessary to determine whether this act of tho appellant was re« 
gular or not, Tho issue in this caso is not betwoon lwo compeling 
kinsmen, but between akinsman of the deceased and tho Crown, Lot 
it be supposed, for the sake of argument, that tho nearest cxisting 
relative of Woopendro at the time of his death had been, nob the ap- 
pollant but a natural-born son of the appellant, 16 is admitted that, 
ou the strictest interpretation of the Milikshard, such o porson is 
& Bandhu; that the three classes of Bandhus must bo oxhaustod 
before the King can take for want of heirs; and, therofore, tha tho 
title of the appellant’s son would prevail against the Grown. Now, 
such a Bandhu githgr is competont to perform tho ehradh of tho do» 
ceased, offering some kind of funeral oblation, or he is not. If ho 
‘be incompetent, it follows that his right to inherit is wholly indo. 
pendent of the doctrine of spiritual bonefils derivable from funeral 
oblations, and is determined solely by kinsmanship. If he bo com- 
petent, it follows @ fortiors that his father would have been ono 
degree nearer akin to the deceased, would also have been competent 3 
and that hés exclusion from the line of inheritance, if it oxisty de 
pends upon some other principle. 

It is impossible to read the second chapter of tho MitAkshard 
without remarking the extreme jedlousy with which the Tlindé law 
regarded the xight of the King to take on failuro of heirs, Tho 
seventh section refuses altogether to recognise that right whero the 
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property was that of a Brahman, Admitting it as to the property af 
tho other castes or classes, it oxpressly ays, “4/ there be no relationa 
of the deceased, tho preceptor, or, on failure of him, tho pupil;” 
and again, “if there be no pupil, tho fellow-siudent is the siecossor,” 
Tt thus exhansts tho relatives, and then interposes belwoen tom 
ani the King threo classes of heirs noé connected with the decensad 
hy blood, or participation in funeral oblations, ‘Sho title of the 

King is afterwards slated affirmatively, thus :— Tho King may tka 
tho estalo of a Kshadrtya, or olor porson of an inferior tribo, on 
failure of heirs down to the fellow-studont.” So unw ordains 
“Bul the wealth of the othor classes, on failure of all (heirs), the 
King nay take.” So far, then, tho law would seem to be clear that 
the King cannot tako the proporty to tho prejudico cither of a 
maternal unelo, or a matornal grand-unclo, cach of whom ik obyione 
ly ‘a relatiow of the deccased. What grounds, then, docs the 
sixth section afford for the hypothesis that theso two relations are 
arbitrarily oxcluded from tho list of possible heirs? hat section 
bogins by stating broadly, “On failure of gontiles, the Bendhus 
(reudored hy Mr, Colobrooko cognates) aro heirs.” But in this par- 
ticular sootion ib may bo takon, as dofined elsowhore by tho Miltk- 
short itself, to import kinsmon springing from a differont family (and 

thorefore, opposed to ‘gotaya’ or ‘gontiles’), and connacted by fuuaral 
ablations, Wrom this class the matornal unelo, or tho father's maternal 
uncle, (assuming thoir counoction with the decoased hy funeral obla- 
tions) can bo oxcludod only by somo arbitrary definition. ‘Tho author 
of that treatise goos on lo atalo, “ Cognates (Bandhus) avo of threo 
kinds: related to the person himsolf, to his father, or to his mother, 

as is declared by tho following text.” And thon follows, a8 a quota 
tion, a more anciont toxt, (the authorship of which seoms, from My, 

Colobrooke's note, to ba uncertain), whieh says i— The sous of his 
own father’s sistor, the sons of his own mother’s sister, and tho song 
of his own maternal unclo must be considored as his own cognate 
kindred. ho sons of his father's paternal aunt, the sous ol his 
father’s maternal aunt, and tho sons of his father’s maternal unclo 
must be deemed his father’s cognate kindred, “ho sons of his 
mother’s paternal aunt, tho sous of his mother’s maternal aunt, 
and the sons of his mother’s maternal wnele must be reckoned 
cmongst his mother’s coguato kindred,’ 
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Tf, for tho detormination of the question undor considoration, 
thoir Lordships wore confined to the four comors of the Mitikshad, 
thoy would foul gicat difficully in inforring, from tho omission of 
‘the maternal uncle’ and ‘tho father’s maternal unclo’ from the 
persons onumerated in this toxt, that oithor of thoso rolatives fa 
incapable of taking by inheritance the property of a deconsod Lind 
in preforence of tho King. Such an inferonco, in tho tooth of tha 
passages which say that the King can take only if thora bu no re~ 
latives of the deconsod, seems to be violentand unsound, Yor tho 
text does not purport to be an exhaustive onumoration of all Ban~ 
dhus who are capable of inheriting, nor is it cited as such, or for 
that purpose, by tho author of tho Mitéksharé,—it is used simply 
asa proof or illustration of his proposition that there aro threo 
kinds ov classes of Bandhus; and all that he statos further upon ib 
is the order in which tho three classos take, viz., that tho Bandhus 
of the deceased himself must he exhausted before any of his fathor's 
Bandhus can take, and so on, , 

Again, further doubt is thrown upon tho theory of oxhauativo 
enumeration by the passage of the Mit&kshar4, which is not found 
in that portion of the Treatise which was tranglated by Mx, Colo» 
brooke, but has been translated for tho purposes of this suit, ‘ho 
genoral effect of that passage is to introduco in the caso of a trader 
dying abroad, a new class of remote heirs, viz,, his roturning co-tra« 
ders, But this provision is preceded by an onumoration of profor- 
able heirs, which includes, among Bandhus, tho maternal unolo. 

Here, then, isa passage, written by tho author of tho Mitakshard 
himself, which treats the maternal uncle as capable of inheriting, 
The learned Judges of the court bolow moot this authority 
by suggesting that the heirship of the maternal uncle, as well 
as that of the co-trader, may be exceptional, and confined to tho 
ease of the trader dying abroad, ‘heir Lordships, however, caunot 
admit the reasonableness of this hypothesis, and think that svon on tho 
Mitékehar& the question under consideration is at least uncortain. 
That question, however, is not to be governed by tho Mitdksharé alono, 
Adbering to the principles which this Board lately laid down in the 
Ramnad case,* their Lordships have no doubt that the Véra-niiiro- 
day, which by Mr, Colebrooke and othors is stated to bo a troatigo of 
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high authority nt Bonares, is proporly rocoivable as an oxposition of 
what may havo boon loft doubtful by tho Mitaksharé, and declarato« 
ry of tha law of the Benares School. 

Aftor slating that the torm Stdulya, or distant kinsman, 
found in tho text of Manu, comprohonds tho threo kinds of cog» 
nates, tho commontator goes on to say,—‘ ‘lhe torm cognates 
(Bandhus,) in tho toxt of Jogishwara,* must comprohend also tho 
matornal uncles and tho vost, olhorwiso the matornal uncles and tho 
rest would Le omitted, and thoir sons would be ontitlod to inhorit, 
and not thoy thomselves though nearor in the degioe of affinity,— 
adoctrine highly objectionable,” Tho leaned Counsel for the respon~ 
donts remarked that this passage of the Véira-mitrodaye gocs no 
furthor than to affirm tho right of & maternal uncle, and that it says 
nothing of a maternal grand-unolo, But to say nothing of tho uso 
of tho term ‘and tho ost,’ the toxt is at least an authority for tho 
proposition that a maternal melo is a Bandhu, The maternal unclo 
of tho fathor is, thorofore, a Bandhu of tho father, and it is admit« 
tod that, foiling tho Bandhus of tho docoased, tho Bandhus of tho 
fathor aro entitled to inhorit, ; 

This viow of tho law is conflymod by tho majority of tho consul- 
ted Pundits} ib seems also to malo tho law of tho Bonares School 
consistont, on the point in question, wilh that of Bengals; and tho 
concurronco of opinions of Mitra-misra, the author of the ‘ Vira~ 
mitrodaya,’ with Jim(ta-Véhane, tho author of tho ‘Daya-bhiga,’ is 
not unimportant, sinco thoy aro slated by My, Colehooko (Pxofaco, 
p» VIID to diffor on almost overy disputod point of Iindf law. 

Their Lordships do not think it nocossary to consider at any 
Iongth tho decided cases which aro cited in the judgmont undor 
voview, It is admiltod that thore is no caso procisoly in point; and 
the authority of thoso cited, in so far as thoy go to support tho 
thoory that tho onumoration of Bandhus, in tho toxt quoted in the 
Mitéksharé, is to bo taken as exhaustive, has boon shakon, if not 
altogothor ovor-ruled, by tho decision which, wo avo informed, has 
boon recently passed by tho Tigh Court of Bongal in tho caro of 
Amrita Kumari v. Labhi-narayan Ohaokerbutly, ‘Iho question 
undor consideration must, thoreforo, be hold to be an open one gyon 
in tho Courts of Tudin. 
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Their Lordships, then, havo come to tho conclusion that, 
aceoling Lo the lnw by which this ease is o he governed, the appal- 
lant was capable of inheriting the properly in dispute, and that, his 
title thereto is preferable to that of tho Crown; and, thoroforo, 
without holding“the reasons given for his judgment, they think that 
the Zilla Judge did right in dismissing the suii—S, W. R., Vol, 
X, B.C, p. 3h 

According to the TLindé law of succession in force in the Mat- 
103 Presidency, a sister's son is in tho hno of hoirs, 


Semble, ho is a Bundhu.—Chelikant Tirupati Rayw Ningdvn 
y. Rujuk Suraneni Vencata Gopala Nava-sinka ftwe Buhadoor, 
Zemindar-—Mad. H. C. BR. Vol, VL, p. 278. 


Catcurra H. C, A.—U'he 26th of Tune 1874. 
The Hon’blo W. Maikby and Romesh Chunder Matter, Judyes, 


GuNvesH Cnunper Roy (Defendant) Appellant, 
. Uersua 
Nil Komul Roy and another (plaintiffs) Respondonts, 


According to the general principles of indi Law, a sistor’s son 
is a preferential heir to a mother’s sister's son, as boing capable of 
conferring greater spititual benefits upon the soul of tho decousad. 

Mitter, J—~—The question in this caso is, whother tho plaintiff, 
who is the sister’s son of one Mudoo Soodun, is a moforencial hoir Lo 
one Kashee Nath who is Mudhoo Soodun’s mothor’s sister’sson, ‘he 
lower Appellate Court has decided this question in favor of the plaimtill, 
In special appeal it is contended that that decision is against tho pro« 
visions of the Mitékshoélaw, We do not think that this contention 
is correct. Ithas been decided by a Full Bonch of this Court that 
the sister's son is a Bundhu,* to which class Kasheo Nauth, who is 
the mother’s sistor’s son, also belongs. It 18 clear that tho sisters son 
confera greater spiritual benefits upon the soul of tho deceasud than 
his mother’s sister's son, Therefore, according to the gonoral prin- 
ciple of the Hind Law, the plaintiff is a preferoncial heir to Kasheo 
Nath. There being no decided cases upon this poing and in tho 
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Mitéksharé itself, Lhe rospectivo positions of these patios not boing do- 
finitely sottlod, tho gonoral priuciplo of tho Tindt Law should bo our 
guido in dolormining this question. Wo thoroforo affirm tho judg- 
ment of tha Lower Appellate Court, and dismiss the special appoal 
with costs.—S, W. 2, Vol. XXII, p. 264, 

In Bombay the sister's gon inhorits under the Maytthha— Vide 
Norton’s Leading casos, part II, p. 586, 


A. father’s sistor’s son is a Bandhu, and cannot succeed as 
long as there is a Gotraja or gentile, which term includes all those 
descended from tho samo primitive stock as tho deceased (through 

males) as far as the fourtconth gonoration—Jnderjeet Singh v. 
Mut. Hur Koonwar—S8, D, A. Docis. for 1857, p. 087, Vide 2 
Nort, p. 667, 

A mother's sister's son is a Bandhu—Subbaraya Jalta- 
Vallabah vy. Subbarayen.—Mad, 8. BR, for 1859, p. 19k, Vide 2 
Nort. p. 657. 

Tho great nophews by the mother’s sido of a deccased Hindi 
who diod childless, were hold to bo entitled to share in his movable 
estate, on tho death of his widow.—Jusswmmat Umroot v, Kulyan 
Dags,—~Borr, Rop, Vol. I, p. 28 (L Mol, Dig, p. 828), 


Catoutra TL, C, A.~The 7th of August 1872, 


Before Sin Richard Couch, Kt., Chief Justice, and 
Mr, Juatiog Ainslie 


Mussummat Doorga Bibee and another (Defendants), 
versus 
Janaki Porshad (Plaintiff). 


A brother's danghter'a son gueccods ag heir, under tho Mitdkshant, in Une abuonce of 
noaror hon. 


The facts of this caso woro aq follows :—Zorawur Sing had two 
sons, Rogoo-nath Sing and Bood-nath Sing, Rogoo-nath Sing had two 
sons, Bish-nath Sing and Sheo-nath Sing (neither of whom, according 
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to the Plaintiff's case, left any legilimate sons,) and a deughitor hy 
namo Sheo Daco. Sheo Daco left a aon, the plaintifl ‘Tho plaintiff 
stated that the proporly of Bood-nath Sing, after Bood-nath’s doath, 
wont to his widow Mungla Biboe, who died childloss, and that con- 
sequently the plaintiff became entitled to the same; bub that ono 
Lulsi-vém, whose mother was a sorvant of the family, took wrongful 
possession of tho property; and that after his death the proporly 
was takon possession of by his widow, tho defendant, Doorga Biboo. 
Hence the plaintiff brought this suil to establish his right to sueceed 
4o tho property as a brothor’s daughtor’s son under tho Middhshend 
law, and to set aside a certain alienation in favor of ono Pircot 
Koonwar, one of the defendants in the case, 

Couch, 0. J.—The only question that remained was, whothey 
the plaintiff being a brother’s daughters son could inherit tho 
property, and that is settled by the docisions of tho Privy Council 
in the case of Gridhdéri Lal Roy v. the Govemument of Bengal 
and of a Full Bench of this Court in Amrita Kumari Debi v. 
Lakhi-navayan Chaokerbutiy* where it was held that the 
enumeration of Bandhus in art. 1,5. 6, c. 2 of tho Mitdhshdra ia 
not to be considered exhaustive, ‘Chat being so, thoro is no ground 
for saying that a brother’s daughter's son cannot inherit in tho 
absence of any nearer heir; and as it is not found in this suit Uhat 
there is a nearer heir, the plaintiff is entitled to a docreo, 

The appeal must be dismissed with costs ~B, L. R. Vol. X, 
page. 341. 

A Hindé woman of Behar, who lad inherited tho entire ostato 
of her father, died, leaving sisters’ son’s sons, and a daughter, 
Held that the former succeed, and that per capita, and not par attr 
pes—Sheo Suhae Singh and others v. Mussummat Omod Koonwa', 
Sel. 8. D, A. Rep, Vol. VI, p. 301 (Now. Hd, p, 378,) 
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Admitted legal opinions. 


Acoording to tho lay of inhoritaneg, ag current in Nengal, the fuUhier's sleter'a son ia tha 
oightoouth in tho order of sucocanion y but according to the Inw ag emront in Mithila 
aud Bonares, ho is not ontitled Lo the Inhitanco so Long a4 thero is a yolraja OF gos 
Lilo, which dorm includes all Chose descended fom the same primitive stuck, ax fa an 
the fu Loonth generation, ‘ \ 


QA, (a Lindh,) died, leaving a widow and a fathor, Subse~ 
quently the father died, leaving a widow (B), not Uno mother of A, a 
minor son (Q), and a sister's son (D), Afterwards C died childless. 
Bubsoquontly to C’s doath, tho widow (B) took possession of tho 
property left by tho fathor, and oxccuted » will assigning over tho 


entire property to hor husband’s sister's son (1), and died withont © 


putting tho logateo into possession of the property willed away. Tn 
this cago, is the will, according to the law ag current in Mithila 
and Bongal, valid and binding? On tho otlier hand, supposing no 
will to havo been exoeuted, does tho properly in question go to tho 
sislor’s son of A’s fathor, or to his widow, by right of inheritance? 
R.—Supposing A. to havo diod, loaving a widow and fathor, and 
tho fathor to have died subsequently, leaving a widow (B), being 
tho step-mothor of tho doceascd A, a minor son (C), and a sister's 
son (D), and the minor C to havo died childless, and subsequently to 
this, tho widow of tho fathor to have enjoyed tho proporty in ques- 
tion, to havo assigned it to her husband’s sistor’s son (D) by the 
exoculion of a will in his favour, bub to havo diod without 
putting D into possession of tho proporty thorcin specified ; in 
this ense, according to tho law as current in Mithila and Bengal, 
the will cannot bo hold to be valid and binding, And the heirs who 
aro entitled to succood to the property may bo Lins onumorated, ‘Tho 
widow of tho first deccased, (A,) who diced before his father, ia, ace 
cording to tho law as curront in Mithila and Bengal, compelont to 
inhorit her hushand’s property, supposing ib lo have boon divided and 
separated from that of his co-heirs. If the properly was held in 
joint tenancy, his widow, according lo the law as provalont in Benge, 
is ontitled to succeed to that portion which was hor husband’s share ; 
but, according to tho law as enrront in Mithila, sho would not ho 
entilled to succeed oven to this, for tho law-oxpoundors of that achool 
declaro, that the widow’s right of suecossion dopontls on Lhe partition 
of the joint slock, partition being, according.to them, the sole cause 
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of creating individual proprictary right. Therefore of A’s proporly 
so much as was not his vibkakta or divjded, and asddharane oy ox~ 
clusive proporty, according to the law ag current in Mithila, and so 
much as was not his individual proportion, or his shavo of tho joint 
property, according to the law ag current in Bongal, will, on the death 
of the first deceased son, (A,) devolve entirely on his futher, evon 
though his widow was living. On tho death of tho fathor, tha wholo 
property to which he (the fathor) suececded, should have devolved 
on his minor son (C). At the death of such son, leaving no child, 
his property should have devolved on his next hoir, that is, according 
to the law as current in Mithila, in default of heirs from tho widow 
down to gentiles, on his father’s sister’s son, he boing ranked among 
the cognates; and not before; but according to tho Jaw as curront 
in Bengal, in default of heirs from the widow down to the grand- 
father’s grandson, the father’s sister’s son is entitled to tho succession, 
he being the grandfather's daughter’s son, 


This opinion is conformable to the Pivéda-chintémans and other 
authorities, as current in Mithila, as well as to the Déya-bhfiga and 
other law tracts, as prevalent in Bengal, 


Authoritics, 


6, On failure of gentilos, the cognates aro heirs, Cognatos are 
of thee kinds; related to the porson himsolf, to his fathor, or to 
his mother ; as is declared by the following lext (of Pajnyavalkya), 
The sons of his own father’s sister, the sons of hig own mother’s 
sister, aud the sons of his own maternal uncle, must be considered 
as his own cognate kindred. ‘The sons of his father’s paternal aunt, 
the sons of his father’s maternal aunt, and the sons of bis fathor’s 
paternal uncle, must be deemed his father’s cognate kindred. ‘Tho 
sona of his mother’s paternal aunt, the sons of his mother’s matornal 
aunt, and the sons of his mother’s maternal uncle, must be reckoned 
his mother’s cognate kindred, his must be understood to bo tha 
order of succession here intended. The Vivdda-chintdmand, 

7 The following iso text of the Déya-bhéga:—'Tho succeg- 
sion of the giandfather’s and great-grandfather’s lineal descondanta, 
including the daughter’s son, must- be understood in a similar 
manner, according to the proximity of tho funoral offering,” 
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8, In tho case of non-partition, tho toxt of Surkha cited in 
the Vivéda-chintémant applies :—‘I'o tho childless wives of brothors 
and of sous, strictly observing the conduct prosciibed, thoir spiri« 
tual paront must allot, mere food, and old garmonts which aro not 
taltored.” 

Sudder Dewanny Adawlut, December 18th, 1826. 

Mussummat TLureea Beebeo, v, Bhowance Lal.—Maon, TL t. 
Vol, 11, Chap, I, Section vi, Caso 11. 

The maternal unele’s son is hoir after mother’s sistor’s son, 
according to the Milékshmaé,—Maon. 1, L, Vol, II, Chap. I, Seo- 
tion vi, Case 12, 
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SUCTION &, 





RELATIVE TO ESCHEAT. 
Privy Councr.—The 80th af JSuly, 1860. 


Present: 
Lord Justice Knight Bruco, Sir B, Ryan, Lord Justice Turner, 
Sir J, T, Coleridge, Sir L, Peel, and Sir J, W. Colyilo. 


On Appeal from the Sudder Dewanny Adawhut at Madras. 


Tur CotLecron or MAsvrLiparam, 
VErSUS 
QGavaty Vencats NARAINAPATE, 


On the denth of a Brahmin (whethor sacordotal or not) without ltolrs, the Sovorolgn 
power in British Indin is ontitled to tako his estate by oschent subject however to tho 
truats and charges previously affecting tho estate. 


Of the various questions that havo arisen in this case, tho only 
one which appears to havo boon argued in the Court of Suddor 
Dewanmy Adawlut at Madras—cortainly tho only ono decided by 
that Court—is; whether, on the death of a Brahmin withaws heirs, 
tho Sovereign power in British India is entitled to tako his ostate 
by eschoat, The decision of tho Suddor Court upon this question 
strikes at the root of the appellant’s title; and its correctnoss is 
therefore tho first thing to be now considerod, 

The learned Judges of tho Sudder Dewanny Adawlut havo 
treated the question as one to be determined merely by Iindt Law; 
and, recognizing the general right of tho Crown or othor ruling 
power by escheat when there is a failuse of hoirs, having adopted 
and enforced an exception as to the property of Brahmins which js 
supposed to result from certain texts of Menw and other anciant 
authorities. The arguments addressed to us have also assumed 
the applicability of the Hind& Law ; and their Lordships, therefore 
purpose to deal primarily with the question, whether that law, na it 
now obtains in British India, has, if applicable to the cago, beon 
properly held to be fatal to the appellant's title, 
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For tho oxposition of tho Iindt Law on the point, ib is un- 
necessary to go back furthor than the Mitéksharé. Thal treatise, Lho 
highest authority ou tho law of inheritance in tho part of India 
where the zomindary, tho subject of this suil is siluate, comprises, 
amongst other authoritios, tho passngo of Men, which is princi- 
pally relied upon, It is, however, from the consideration of the 
whole chapter of tho work, and of tho difforent authorities which 
are thore collected, inken Logothor, that wo aro most likely to arrive 
at a right concoption of tho law. 

Tho important passages are in Articlos 38, 4, and 5, of Chap- 
icr XI, Section 7. 

From theso it would appear that the beneficial enjoyment of a 
Brahmin’s property ought not, on his death without heirs, to pass to 
the King; that it ought, in somo way or another, to pass to other 
Brahmins, But tho toxts also show that, ib is not to pass lo Brah- 
wing generally, or oven Lo any definite or woll-nscertainod class of 
them. ‘Ihe persons lo take the beneficial interest are to be Brah- 
mins, having certain spiritual qualifications; thoy are to bo puro in 
hody and mind, and are to have read tho threo Vedas, If this bo 
tho law, ib seems to imply a powor of selcetion ; and a right of possos- 
sion, at least intermediate, of the properly in somobody, It onnnol” 
bo supposed that the first Bralunin, who could lay hands upon tho 
proporty of a mombor of his caste dying without heirs, was to hold 
il, subject, porhaps, to the condition of showing thot ho possessed 
tho personal qualifications which law requires. 

It appeais to their Lordships that the pasaage quoted by tho 
Mittksharé from Nareda, in tho vory Section which cites tho pro- 
hibition of Menu, shows what tho Jaw in ils ulmost slriclnoss was, 
That passage is— If thoro bo no heir of a» Brakmane’s woalth, on 
his domiso if must bo given to a Brakmanc, othorwiso the King is 


* tainted with sin.” In other words, tho King is to take tho properly, 


bul to take it subject to the duly, which he cannot nogloct without 
sin, of disposing of it at his discretion amongst Biahming of tho 
kind gontomplated by tho preceding toxts. 

Tf this bo so, it appoms to their Lordships Unal, according to 
Hindi Law, the title of the King by oscheat to tho property of a 
Brahmin, dying withoul heirs, ought, as in any other casa, to pron 
vail against any claimant who cannot show a bottor tilly: and that 
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tho only question that arises upon tho authorilios is, whothor Brah- 
aminical property so takon is in the hands of the King, subject to, 
trust ia favor of Brahmins, In this suit, whore the issue is botwoon 
the Government claiming the property (whathar subjook to a trust 
or not) by escheat, and a party claiming by an advorao tille, th is 
wonecessary to decide whethor the duty imposod upon tho King is 
ono of imperfect obligation, or a positive trust affecting the properly 
in his hands, or whether, if a trust, it is or is nob one ineapablo of 
enforcement by reason of the uncortainty of its objects, It is also 
unnecessary to decide on the arguments addressed to us concerning a 
distinction or supposed distinction between the Brahmins, who have 
been called “sacerdotal Brahmins,” aud the ordinary mombers of 
the casto. For assuming that the appellant’s title is to bo governed 
by Hindé Law, and assuming that there is no valid distinction in 
this matter between sacerdotal and other Brahmins, thoir Lordships, 
for the reasons above stated, would be unablo to concur in tho judg- 
ment under review, 

Their Lordships, however, ave not satisficd that tho Suddex 
Court was not in error when ib treated tho appellant's claim ag wholly 
and merely determinable by Hind Law. They’ conccive that tho 
title which he sets up may rest on grounds of gonoral or universal 
law. 

The. last owner” of tha property in question in this suit derived 
her title undev an express grant fiom the Government to hey hus. 
band, a Brahmin, whom she succceded as heiress-al-law. Uf upon 
her death, there had beon any heirs of her husband, thoso hoirs 
saust have been ascertained by the’ principles of tho Hind Law; 
but by reason of the prevalence of a state of law in tho Mofuasil, 
which renders the ascertainment of the heiis to tako on tho death of 
an owner of property, a question substantially depondent on tho 
staiua of that owner, Thus the propmty belag originally, and ro. 
maining, alienable, might have passed by acts inter vivos in success 
sion to British subject, to foreign Emopcan ownor, to Armenian, to 
Jew, to Hindt, to Mahometan, to Parsao, or to any othor porson, 
whatever his race, religion, or conutry, According to tho law fide 
ministered by the Provincial Courts of British India, on tho death of 
any owner, being absolute owner, any quostion touching tho inheri- 
tance from him of his property is determinable in & Manner poigonal 
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to the lash ownor, This systom is mado tho rule for Ilindta and 
Mahomeilans by positive regulation; in other casos it rosts upon the 
course of judicial decisions. Bub whon it is made out cloarly that 
by tho law applicable to the last owna, here is & folat failure of 
heirs, then the claim to tho land ceases (wo apprehend) to bo sub- 
joct to any such porsonal law ; and as all property uot dodieatod to 
cortnin religious trusts musl have somo logal awner, and thero can 
bo, legally aponking, no nnowned property, the law of oschoat intor~ 
venes and provails, and 1s adopted generally in all tho Comts of tho 
country alike, Private ownership not existing, tho Stato must be 
ownor as ultimate lord. Cousequontly tho claim of tho Government, 
in tho present instance, might havo been considored with reforonce 
to this principle. 


Tn the ease of tho Bast India Company v. the Mayor of Lyons 
(1 Moore, Bast India Appeals) the qnestion aroso whother an ation 
could hold lands in British India, Some of thoso lands were with- 
out tho bounds of a Presidency town. Ib was docidod on appeal 
hore, that that part of the law of England, which disablod an alien 
from holding lend against the claim of the Crown had nob beon, 
inlroducod into India; bat the reasons and principles of the decision 
do nob appoar to thoir Lordships to bo inconsistent with the viow 
that thoy lake of tho present controversy. 


In tho prosont cago, if the Tind& Law had oxprossly provided 
thal, upon-the death of a Brahmin without hoits, ordinarily so-called, 
his proporty should pass to sumo dofinile person or class of parsons ; 
if, for instanco, it admitted, in tho case of a Brahminical succession, 
collaterals moro remote than it would adinit in tho case of succos- 
sion lo a Sudra, there would bo ground for oxcluding tho title of the 
Crown, because thore would, by [Linda Law, bo some person in tho 
nature of an heir capable of sneceoding ; but hero the QGourt of 
Sudder Deowanny Adawlut rests its docision on what it torms the 
primary declaration of Menu that the property of x Liatinin shall 
nover be lnkon by tho King.” That declaration is contained in an 
Axticlo (sco Menw I, and 189) which, assuming a completes failure of 
hoixs, nogatives tho King’s right to Bralininioal proporty, whilst it 
affirms his title to the woalth of all othor classes in such eireum- 
slancos. In so dealing with tho question, tho Sudder Court was, 

Vou, IL, . : 68 
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we think, applying the actual or supposed Tfindtt Law, in derogation 
of tho general sight of tho British Sovereignty, 

Their Lordships’ opinion is in favor of tho gonoral right of tho 
Crown to tako by escheat tho land of a Ilind& subject, though 
a Brahmin, dying without heiis; aud they think that tho claim of 
the appellant to tho zomindary in question (subject or nol subject 
to a trust) ought Lo prevail, unless it has beou absolutoly, or lo tho 
extont of a valid aud subsisting charge, defeated by tho acts of tha 
widow Lutehmedavammah iu her life-time. Tn the latler cage, the 
Government will, of course, be entitled to the proporty subject bo 
the charge. 

* Tt follows that tho decreo of the Sudder Adawlut cannob stand, 
The manner in which it ought to be varied deponds upon the 
decision of the questions which havo been raised on this appeal 
touching the effect of the acts of Lutchmedaviumah in her Jifo- 
time. On nono of these has tho Sudder Adawhit adjudicated. Ou 
some of them, as, for instance, the affect of the Collector’s acta in 
1841, it is particularly desirablo to have tho judgment of that 
Court, Again, it appears to their Lordships vory doubtful whothor 
the present record aftords tho materials requisite for tho satisinetory 
decision of somo of those questions, hero is littl, if any, logal 
evidenco of tho nature of tho advances made to tho widow, or of 
the necessity for thom, It may also bo mutorial to know what was 
the nature, and what tho efluct, of tho procuadings by which tho 
execution of the ruzee-namah was susponded. In theso ciroum- 
atances, their Lordships, though thoy would havo boon glad to 
determine, if thoy could, this long litigation by a fiual decree, do 
not feel that they cau safely do more than remit tho appeal to tho 
Sudder Adawlut for further hearing, with a declaration that the 
general right of the Government by escheat (subjoot or not sulyjoct 
to % trust} has been established, IL is right, howevor, to state 
further their Lordships’ opinion that the proceedings of the Suddor 
Adawlut, under the dates of the 27th of Octobor 1833, and tho 21s6 
of October 1854, at pp. 82 and 84 of the Appendix, do not consti« 
tute any bar to the title of the appellant in this suit; but that thoy 
do amount to an award of possession, with which, in tho presont 
state of the causo, and until its final adjudication, thoir Lordships 
will not interfere, 
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Choir Lordships desire again to suggest for the consideration of 

. the parties, that some arrangomont for the surrender of the zomin- 

dary to Gavernmont, upon paymont of what is due to tho respondent 

for, the advances actually made, would probably moot tho zeal 

justice of the caso, and savo both parties from protractod litigation. 

Sutherland's Privy Council Judgments, p. 417;—Moor 1A, Vol. 
VIII, p. 600. 


CHAPTER IIT. 
RELATIVE TO SPIRITUAL PREGEPTOR, PUPIL, FELLOW- 
STUDEN'L, AND TLS REST, 


Tho goods of a yat#* aro inherited by his Shishyet, and nob 
by his cheld | 

A bairdgi§ is not necessarily such a religious devotes that bis 
goods aro inherited by his pupil in tho ovent of intestagy.|| Gobind 
Das vy. Rum Sukae Jummadar and othors.—-Fulton’s Reports 
Vol. I, p, 881, 


Admitted Legal Opinions, 


An Ackdnjya, ov spiritual teacher, ix iankoi among tho hotvs ancording lo Uho Mind 
Tuy, bub noba gu. In default of hoiva, the property of a person doveasod eaeboats 
tw tho King, oxcopt he bo of the Brahininical order, 


Q On the death of a childless widow, who left apparently no 
heir, her proporty was seized by tho ruling power, and a proclama- 
tion was issued for tho appoaranco of hor heir aud representative 
within a corlain period, After the expiration of the period fixad, 
a gostin appeared, and presented a potition for the praporty, alleging 
that the widow was his fiuther'’s disciple ; and ho also proved, by the 
testimony of his four pupils, that sho was his fathor's followers but, 


* A sago, whose paasions ave completely undor subjection, an aivetio. 
‘+A pupil, a acholar. T A pupil, sincipley nse vant. 


§ An ascatio, a devotee, ong who har aubdaed his worldly desies; ab preaint, the 
tern in gommon use ds applied toa partigular glass of religions mondivinds, 


) Whis devlsion is yivou se cetera in the Vycvasthd Derpanc (aid, Mal) p, B27 
s d ! 
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according to tho ostablished usago of this country, no gosuin has 
aver received any property of his disciplo: undor these cireum- 
stances, ig the gosain, according to low, ontitled to succaed aa hor 
heir; and can he, as such, claim her property ? 


R. In default of heirs down to the eemdnodakas, or kinsmon 
allied by tho common libation of wator, tho suecession devolves on 
tho spiritual teachor (Gchanjya.) ‘ho gosain is tho widow's suru. 
putra, or the son of her spiritual guide, A gurw is not tormod 
an dchérjya, If the widow was not of the Brukminical order, hor 
property should escheat to the King, who alone becomes hoir, So 
Menu directs :;—*Tho property of a Brahmin shall never bo tken 
by the King: this is a fixed law. Bub tho wealth of tho othor 
classes, on failure of all heirs, the King may tako.” 


Zillah Hooghly, 810 April, 181'7.—Macn. II. L, Vol. 1, Chap. I, 
Sect, vii, case 1. 


A follow disciple is by gonoral usage allowed to bo heir, in dofault of noarer olatmianta, 


Q A religious mondicant diod, leaving no hoir ; but thoro is 4 
person who calls himself the pupil of tho samo spiritual teachor 
with the deceased, and alleges that ho is therefore ontitlod to tho 
succession, Is such porson recognized as a brothar by the fratoynity 
of mendicants ? 


R, There is no provision in the Ddya-bhdga and other works 
of law, that on tho doath of a roligious mondicant his spiritual 
teachor’s pupil has the right of succession to his estate, and thoro 
is no relationship between thom; but tho person who becomes a 
follower of the spiritual teachor is universally tormod a roligious 
brother by tho fraternity of devotees, If snch porson attend the 
deceased on tho point of death, and perform his exequial rites, and 
if the spiritual teacher himself disclaim oll right of succossion, auch 
religious biother is entitled to the inheritance. his doetrine is jus- 
tified by universal usage + Macu. H. L, Vol. II, Chap. I, Soct, vii, 
case 2, 





* Certainly there isauch 4 moyision, See Dé Bhi, (Colab, . 29, Obs 
Ma, Sang pp 28 and 20 ; Colev. Dig. Vol IIT (Lond. Hd) pp. » eae An mae 


{Not only by univorsal usage, but also by tho Lind’ Law: aco tho mnin book, 
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Yo the propotty of an agcotic his pupil or Lollowor fs hofy, and not, hia rolations by bleed, 


Q. A. Byvagee, or religions mondicant, having conscoratod an 
idol, died, leaving considerable proporty. Subsoquontly to his dosth, 
his brother claims his estate; and a persou who is a strangor to him in 
plood also claims tho oslato, and adduces sufficient evidenco to 
prove that the mondicant had left tho order of a houso-kocpor, had 
bocome an ascotic, and had made him (tho claimant) his pupil and 


_ follower, on the strength of which ho had performed tho exoquial 


rites of the doconsed, In this caso, which of these porsons is onti- 
tled to inherit the property of the dofunct + 


R. Supposing tho mendicant to havo actually left the order 
of a householder, and to have becomo an ascotic, in this ease, his 
followor or pupil is entitled to tho inhovitanco, to tho ontire oxclue 
sion of his brother, whose fraternal rolation can bo hold to havo 
offect so long only ag tho propriotor continued in tho order of a 
householder. 


Authorities. 


Vorihaspatt :— Decision must nob be mado solely by having re- 
course to the loltor of wrillon codes; siuco, if no decision wore mado 
according to tho roagon of tha law, there might bo a failure of 
jusbtico.”* 


Auguat 5, 181'7.—Macn. LL, Vol. II, Chap. I, Sect. vii, 
case 3, 


* Tho above opinion is doubtless correot, though tho authority In support of tb ape 
wholly inolevant. ‘The fallowing pasaagu of the Déyebhdga justitles uh expt in it 
Jaw ts given in .oply to tho question. "Cho goats ot in hermit, of au nestle, aml of a 
profomad saulonts a the Aan tnothor, felon pupil, aud the holy prevnptor 

On failure of bheso, the revaiaty in hulluew, of pouon bel 
odor, shall Inbiolt-—Diyadheye, Wyge 423, . : ROE el ey 
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Carcurra 8. D, A.—The 15th of August 1806, 


Present : 
Il. Colebrooko and J. Fombelle, Judges. 


Duun Stra Grr (pauper), Appollant, 
VENSUS 
Mya Gir, Respondent. 
Cini by tho appellant on the rospondont, for n moiety of propotty posnossot by a tata 


Aokwnt, On the proof that the respondent was installed as the Aohunt's suoamior 
atthe cololation of tho obsoquies, judgmont was given against Uo claim, 


The parties in this suit wero Ilindts, of tho religions ordor 
termed Sanydsts, Tho action was brought by Dhun Singh Gir, in 
the city of Benares, to recover from Mya Gir, a moiety of tho pro- 
porty stated to have belonged to Toola Gir, the Into mount, or 
principal of a religious institution, to which tho parties wero atlach- 
ed. The claim was proferied by tho plaintiff on tho ground that 
lie and the defendant were appointed by the lito mohund to succood 
jointly to his proporty, but that tho defondant wrongfully kop 
possession of the whole, The defendant denied that the lato 
mohunt had mado any such provision, and stated the plaintiff's 
claim to be unfounded, and himseff to be tho solo successor. 

According to the custom of the religious socictios of tho naturo 
of that to which the parties belonged, il appoared, that, out of the 
chelds, or pupils, whom the mohunt in his capacily of gooreo, or 
spiritual teachor, instructs in the dootrino of the soct, somo ono is 
selected by him to succeed at his decease; and that, aftor his death, 
the mohunés of othor similar institutes in the vicinagé convono an 
assembly of the oder, for performing the bhanddrd, ov funeral 
obsequies, at which they gonerally confirm the nomination mado (by 
the deceased), and install the pupil, he selected, as his authorized 
successor. In the case in question it was proved by witnossey for 
the defendant, that the late mokunt appointed the defendant his 
principal pupil, and portioned off other pupils, that thoy might not 
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intorfero wilh him; Unat ho was installed as tho successor at the 
celcbration of tho obsequios; and that tho plaintiff! was present ab 
tho lime, and did nob then sot up any pretentions, [lb boing in 
consoqnance tho opinion of tho cily Judge, that tho dofondant was 
solo successor of Toola Cix, tho plaintiff's claim was dismissed in the 
city court, 

On appeal by tho plaintiff from tho above decision to the pro- 
vineial court of Benares, and finally to the Suddor Dewanny 
Adawlat (Present, IL, Colobrooke and J, Vombello), those comts con 
curring in the judgmont passed against the claim, respectively dis- 
missed the appeal.A—Sel, 8. D. A. Rep. Vol. I, p, 1638 (New Td. 
pago, 202.) 


Cascurra 8. D, A.—Lhe 26th of Seplember 1806. 


Present: 
IL. Colobrooke and J. Lombolle, Judges. 


Ram-nurun Das, Appellant, 
Versus 
Bun-waner Das, Respondent, 
Claim to rodovor Lakheray Tanda which had beon hold hy tho late principal of a roligtors 


gatablidhmont, Tadgment for tho dofondant on proof that he was duly appointud sues 
coxsor to Uo Into prinofpal. ‘ : 


This was an action brought by Bun-maleo Dag, in tho zillah 
Court of Tirhoot to recover from Ram-rutun Das tho lakhera) mouanh, 
Chooroot, Buram, &e, ‘the partics wore of tho Sunydai Sect, 
The contested lands were situated in Virhool, and had belongod, in 
virtue of his office, to Jykishen Das, the late mohunt of a religious 
osteblishment situalod partly in Tithoot and partly in Nepal: cach of 
tho parlios wasachele or pupil of this porson, and cach allogod 
having boon appointed his successor, ‘The evidence of respoctablo 
porsons, for the plaintift, agreed in tho following circumstances, viz, 
that, shortly after tho decease of tho mohun/, tho principal persons 


* Avomding to tho established unagy of tho roligions onder of the Mose or Sangants, 
tho installation of tho respondent, as mokund ab tho obacquiek of the decowed, wau concede 
sive ‘Pho several coma gaye no aedlb to tha apeoial ngicement moped by the appell ait; 
and maintained, by tha devrea in the cause, the regular olegtion in cuntertuily to the 
usage of tho order—Note by Mx, Cole voko, 
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of the order, together with tho pupila of .the deceased, and tho 
mohunis of tha surrounding districts wore convonad, for performing 
the obsequies; and that aflor tho secuslomod coromonies, they 
declared the plaintiff suecossor to tho deceased, and installod him 
as principal of the ostublishmont, On this ovidenco, and on proof 
that, according to the ongagement produced by tho plaintiff, the 
charge of the lands had been accepted from him by the pupil of the 
defendant, it was the opinion of tho Zillah Judgo, that the plaintiit 
was tho person legally entitled to tho possession of thom as autho- 
tized successor; and judgmont was accordingly givon in his favor 
in the Zillah Court. 

On appeal by the defendant from the abova docision to tho Pro- 
vincial Court of Patna, and finally to the Sudder Dewanny Adawlul 
{present H. Colebrooke and J. Fombolle), thoso Courts respectively 
concurred in it, and dismissed tle appeal with costs.—Sol, 8. D, A. 
Rep, Vol. I, p. 170 (New Ed. p, 226). ‘ 


Cancorta 8, D, Au~Zhe 9th of November 1807. 


Present: 
IL, Colebrooke and J. Fombolle, Judges. 


Gunes Gir, Appollant, 
versus 
Undo Gir, Rospondent, 


On a claim by  Sanydst, to tho succession to a docoasod AMohuns, it appoming that tho * 
, 


claimant was prinoipal pupil of tho doconsed, and was installed as lis suocossor ub tho 
obsequies by an assombly of snohewnts, judgment givon in hig favor. Who sanecesnor 
to a gooreo, or spiritual teacher, must, by the low of the Sunyitet soot, bo 0 eheld ox 
pupil of the deceased, 


The parties in this case were Hindtts of the Sanydstsect. The 
action was brought by the lato Te} Ge in tho Zillah Court of Sara 
to recover from Gunes Gir the lands of Asookee Pursotum and other 
mouzalis held exempt from revenue for the support of a roligious 
institution, and attached to tho office of the mohunt or prineipal of 
the establishment. The last person who presided over tho institus 
tion as mohunt, with an acknowledgd title, was Prom Gir, who 
died in the year 1195, and of whom the plaintiff was admilted to 


\ 


Crap nt | "SUCCESSION OF ACITARYA, ke. bs 


havo bean the okelé ov pupil. Tho plaintiff alloged, that after the 
Iolo mokend's death, he regularly succecdod to his oflico as the 
principal cheld, aud held possossion accordingly ; and that at the 
funeral obsequics, ho was confirmed as the successor by tho usual 
public cloction 3 notwithstanding which, in tho mouth of Cheit 1206, 
ho had been wrongfully dispossessed by tho defendant. 

The defendant denied that the plaintifl had boon in possession, 
asstated by him, or that thore had boon any constiluted mohunt, 
before 1205, since the duceaso of tho last incumbent. Ilo statod, 
that he (the defendant) was the logal successor; that at tho limo of 
the mohwit's death, he was absent at Nepal, but returning from 
thonce after a lapse of ten yeats, convened an assombly of the sect, 
in Joith 1205, to porform the obsequies of ‘I'oj Gir, and was then 
eleoted his successor, and entered on the office. The Zillah Judge, 
considering the defendant to have been duly electod, and to bo on- 
titled to tho oftice of mohrnt in preference to tho plaintif, gave 
judgment against the latter. 

On appeal by the plaintif from tho above decision to tho Pro. 
vineial Court of Palua, tho decreo passed by the Zillah Judgo against 
tho claim was reversed by that Court, 

On the institution of au appoal by Gunes Gtr from tho decision 
of the Provincial Court to tho Suddor Dewauny Adawlut (present, 
IL. Colebrooko and J. Fombolle), Toj Cir, the respondent, died; and 
Umino Gfr, stating himself to be the Aids cheld, or principal pupil, 
and heix, succooded him in the defonco of tho eanse. On going into 
the casa, the Court observed, that witnosses on tho purt of tho appol- 
lant deposed to his having beon clecled mohaunt, at tho obsoqnies of 
Prom Gér, in Joith 1205; and on the othor hand, tho witnesses of 
Taj Gir, the original respondont, declared him to have boon tho porson 
appointed ; which contiadictory accounts appeared to leave tho actual 
election wicertain ; but Toj Gir, as the chelé of tho ducoased moh uit, 
rostod his claim lo oxclusive succession on that ground, as woll as 
on the alleged olection, insisting, that tho appellant, as not being a 
chelé of the deceased mokwné, was on that account unqualified for 
the offiee, On reforence to foxmor cases docided hy the Court ren. 
pooling disputed successions to tho ofice of muhurl, it appervad, 
that the succession had beon always adjudged to a eheld of the last 
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incumbent, but it had not been decluvad whothor or not a person, who 
was notacheld, was necessarily excluded from tho ofliee, ‘To dotor- 
mine this point, and to ascertain in whom the snueeossion in tho 
presont instance was logally vested, it appeared proper Lo the Court 


tocause a now election to be made ; more expestally as tho a 


ifho wereveally the person entitled to suecoed, could’ nob bo placad 


in the office by tho Court, without being regularly oloctod, An > 


order was accordingly issued, through the Provincial Court, that the 
, Zillah"Judgo should convene, on tho spot whero tho religious ostab- 
lishment in question was situated, a punchayud, or assombly, of tho 
privcipal persons of the sect, who should proceed to a new election, 
and determine, what person was entitled to succeed to tho office in 
question, specifying the ground of such person’s right to tho anecer. 
sion, particularly if he should not be a cheld of Prom Gir, or of 
Vej Gir; and that, previously to the award of tho punchy boing 
transmitted to the Sudder Dewanny Adawlut, the opinions of tho 
pundits in the Zillah and Provincial Courts should be taken on tts 
legality and correctness. ‘he award given by tho punohayut 
assembled in consequenco of this ovler, after reciting, that Gunes 
Gir was never clectod, though ho had intriguod with somo persons 
of the sect, and got possession af tho meth or tomplo, statod, that, 
according to the usage of the sect, the propor successor lo a mohwund 
“is his ihds cheld, or principal pupil; that, at tho obsaquica of 
Prom Gir, Tej Gir, his principal pupil, was elected hia successor ; and 
that Umrao Gir, the principal pupil of Vo} Gir, was the porson uow 
entitled to the offic, aud had beon electod accordingly. Tho 
pundits of the Zillah and Provincial Courts certified tho legality of 
, this award; and the pundits of the Sudder Dewanny Adawlut 
having been also referred to, reported, that “by the law of tho 
Sunydst sect, a guru, or spiritual teachor, must bo succeodad in 
his rights and possessions by his cheld or adopted pupil” In con- 
formity with the award of the punchuyut, and tho opinious of tha 
Jaw officers of the respective Courts, the Sudder Dewauny Adawlut 
determined, that the appellant had no title to be mohundé of tho 
- establishinent in question; that, on the deceaso of the mohkwunt 
Prem Gir, Te} Gir ( the original claimant) was his loyal successor, ag 
being his pupil, duly elected at his obsequies ; and that, on tho 


| 
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death of the Iattor, the present respondent, on the samo ground, 
was the person entitled to suecood.* 


Canourra, 8, D. A.—Zhe 26th of November 1810. 


Guy@a Das and Munavu Das, 
Chelds of Knisuna-nam, docoased, Appellants, 
VEVSUS 
‘Truk Das, Respondent. 


This action was commenced by the lato Krishna-ram, in tho 
Zillah Court of Virhoot, against ‘Liluk Das, to recover the oflico of 
mohunt of a religions ostablishment. 

The (Sudder) Court, not considering the claim of tho late 
Krishna-ram, or of his chelds, the appellants, to the office of the 
mohant of the establishment in question, Lo be established, affirmed 
the decreo passed by the Provincial Court. But as it appears that, a6 
tho doounse of Dyal Das in 1191, and at tho domiso of Churn Das in 
1208, no bhundure assembly was convened to determine and appoint 
the successor, which by tho usage of tho sack, ought to have beon 
tho caso, the Court divectod that Tiluk Das, tho presont successor, 
asyomble a bhundara for that purpose ; and that in the ovent of his 
not assombling it within six months, tho Zillah Judge attach tho 
property, and cause a bhundura lo bo assomblod, and place tho 
porson, then olectad, in possession of the office of mohunt; roport~ 
ing the samo for tho information and approval of tho Court.-Sel, 
8. D. A. Rop. Vol. I, p. 809 (Now Jad. pp, duld—d18,) 








* Tho ostablished usage of tho roligious odor of Sunydats, ov Qosatng, in the olertion 
of a attecossur lo tho ollie of mokunt, was stated int thy ease of Dhunning Cie roy 
Mya Gir, August 15, 1806, Anothor caso in which the Hucecior Was nominatat by tho 
mohunt for vie time boing, and his nonmntion conthaned by tho aysembly convened ab 
his funeral obsoquies, will le found in tho cage of Romerntin Das eersas Bensnnles Dass 
Deounbor 16, 1806, Hut tho present decision establishes a procudent where no 
suacessor has bon nominated; aud it may be considered the ayeortaied cule, in anele 
onsen that “the proper successor to wm mole bs hin eer chet or prineipal pupil ;"" 
though fiom the result of formor enquiries (ae the wise ahoye nolicnd ) Cho elegtion iid 
inatallution of Uno suecudsor by an aasuinbly of oferta, at tho obaequios of the deena int 
molund, appeas bo ho i all cues tudispousalde ant conclusive, ‘The expurition of the 
Jaw of tho Sunydst svot, given by the prmidity in this oie, fartier doelatay that a 
dare, ov spiritual tenuhur, (who, being sestiicted from mmatage, ean duave ne: legit uate 
chiktron) mst bo muccveded mm hin vights and possesion by hin ehetd, o aloptodl 
pupib—Noto by Mr. 1. Culubrovke, 
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Cancurra, 8. D. A-Zhe 17th of June 1889, 


Monunr Ramanoos Dass, Appollant, 
versus 7 
Monunr Des-rag Dass, Respondent. 


Claim for the office of preceding mohané of a tomplo at Juggur-nath was Acolded in favor 
of tho pleintif’, on the gréunds of his having boon the principal eheldé or pupil of tho 
Jato mount, of his having beon nominated vy the lattor Lo tho succession, and, of the 
nomination having been wlhored to by tho appointing mohen, during tho lattor yous 
of his life; against tho claim of the defendant, who had a prior nomination to thy 
succession by tho same party, and pleaded 9 deed of gift, in hia favor, of thu tomple 
and its appendages. 


This was an appeal from a judgment of the Zillah Court of 
Cuttack, ina caso in which the appellant was plaintiff and tho 
respondent was defendant. 

The petition of plaint was to the following effect :—A certain 
muth or temple called Utrparus, situated in the village of Marean~ 
dessux Sahee, with all its appendages, belonged to my ancestors, 
augl is my hereditary property, ‘I'he family custom is for tho presid- 
ing mohunt to invest his eldest disciple with the Aunthes (necklace 
of beads) of adhikasi, or possessor of tho right or title and 
manager of the daily concerns of the temple, and having caused all 
the principal mohunts to do tho same, to appoint him to tho por 
formance of tho duties of the mal, ‘Tho disciple ao appoinlod 
remains under tho orders of his guru (in this, tho prosiding moltunt,) 
and performs the datios. In the event of tho disciple not being . 
qualified for the office, the presiding mofunt is at liborty to seleat 
a qualified person from amongst his fellow mohwnts and such porson 
succeeds to the office of mohunt, on tho doath of tho oxisting 
mohunt. The muth Utrpdrus was oreeted by my ancestor Bhugwan 
Dass, who received the henthee from tho principal mohunts, and 
was installed in the office of tho chiof mohuné. Io obtainodl a 
grant under the title of ‘Umrut Munohee’ of cortain lands as an 
endowment to the mth, to support the worship of Jnggur-nath ; 
he appointed Ram Dass, his senior disciple, the adhéhurt, and died, 
Ram Dass on becoming mohunt, obtained a grant of moro lands, and, 
before his death, appointed his head disciple Ram Jssur Cossain, 
the adhikurt, Prau-kishen Dass, appointod in tho samo way hy 
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Ram Issur Gossain, still further increased tho lands appertaining 
to the eudowment, and appointed Narain Dass to succeed him, IIe 
likewiso obtainod furthor grant of lands, but his sonior disciple 
Jankoo Dass not being qualified, ho selected and appointed 
Jyvan Dass ovo of his fellow mohunis as adhikart, Jyram Dass 
having succeodod to tho office of mohkuné on the doath of Narain Dass, 
obtained, from Rughoojoo Bhonslah, porgunnas Bhodar and othors as 
a grant to tho muth, and appointed mo, his oldost diseiplo, the 
adhikart, or successor to tho mohunice, I accordingly adininisterod 
tho functions of the office, 

The defondant repelled the claim at considerable length. IIo 
stated that the plaintiff was nover appointed adhikart by Tyran, 
who never invested him with the insignia of the oltice, 

Tho Zillah Judge, gave judgment on the 28th of December 
1830. 

Yrom the abovo judgmont tho plaintiff appealed to the Suddexr 
Dowanny Adawlut. 

Tho caso was first laid before Mr, Money, who directod further in- 
vestigation, through the Zillah Judge, as to tho usages and customs 
ourroné among tho differont establishments of tho muthsat Fuggur« 
nath in regard to the selection and appointmont of a suporintoudont 5 
and also enjoined o reforonee to tho pundit of the Zillah Court of 
Cuttack for a Vyavasthé declaratory of Une law in tho case. 


Tho reply of tho Judge stated that he had taken dopositions of 
somo of the most respectable moktunts of Pursotlum Chhuttur, and 
that their evidenco went to prove that tho maths wore of throo tloserip- 
tions, viz., mourooses, punchiuitee, aud hékimé ; that in tho first, tho 
oMco of chicf mohkuné was hereditary, and devolved upon tho chief 
disciple of the existing mohuné, who moreover usually nominated 
him as his successor, thal in tho second, tho oftica was cloctive, the 
prosiding mohunt being selected by an assombly of mokunds; and that 
in the third, tho appointment of the presiding mohkaundé was vested in 
the ruling power, or in the party who endowad tho templo ; and that 
tha mth, the mohuntee of which was now under litigation, was of 
the first montionad class, ‘Tho Judge addod that thero was no luv 
officer allachad to his Court to whom ho could mako tho reference 
ordered by Mr, Monoy, 
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Mx, Monoy thon dixected tho pundit of tho Suddor Dowanny 
Adawlut to state what was tho law of tho shasder in rogard to the 
appointment of a prosiding mohunt of a wah or tomplo eulled 
“mouvooses ;” whother the principal disciple of tho last moheuné 
should succeed? or whether the oxisting mohkunt was competent bo 
appoint whom he ploasod from among the body of his disciples? 

The reply of tho pundit was as follows :—Undor tho circum~ 
stancos stated in the question, tho principal cheld or pupil is outitlod 
to succeed on the doath of tho prosiding mohwné of a mowroosee or 
heroditary muth. If tho principal pupil be porsonally unfit to sno. 
eeed, or be disqualified by any of those causes which according to 
the shaster ave sufficient for such disqualification, thon, in that case, 
the presiding mohuné should, duving his lifo-timo, sclocl ono proper« 
ly qualified from among his pupils to succood him, ‘The purson so 
selected will succced,” 


Authorities :—~ 


1. Manu:— Tho first born is in this world the most rospeot« 
able, and the good nover troat him with disdain,”—ZJnstidutea, 
Chap. IX, v 109, 

2, Véjnavalhya:—*The heirs bo tho property of a hormit, 
of an ascetic, and of a studont in theology, aro in ordor (tliat is, in 
the inverse order,) tha procoptor, a virtuous pupil, a spiritual bro- 
ther belonging to tho same hormilage.’—Alitdh. Seot, VITL, § 2. 

8, “Tho virtuous pupil is one who is assiduous in tho study of 
theology, in retaining tho holy scionce, and in practising its ordi- 
nances.”—Mitdh, Sect, VIIT, § 4, 

The case was again laid before Mx, Money on the 14th of Feb. 
ruary 1839, who proposed judgment as follows :-— 

“IL is proved that the plaintiff was the principal pupil of tho 
late mohunt Jyram Dass, and that tho late mohent invested both the 
plaintiff and the defendant ot different times with tho kuntheg or 
necklace, in token of appointment to'tho succession. ‘Tho isstto 

of the case must therefore depend upon tho Hind& law as appli- 
cable to the case, This has been declared by tho pundit of this 
Court to be in favor of the plaintiff as the chief pupil, provided ho 
he not disqualified for the office. ‘The defendant declares that plain- 
, ff is disqualified, because he has been convicted of thoft, and 
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bocauso ho loft the muth and rosided olsowhore, Now it is cloar 
that thoso did not constitute disqualifying objections in tho mind 
of the late mohkund Jyram . Dass, for ho constantly wiote to tho 
plaintiff aftor those ocourrences, urging him lo return to the temple 
ant undortake ils dutios, which in fact ho at last did. ‘The samo 
lobtors show that Jyram was dissatisfied with tho defondant, and 
this in itsolf may be considered as a disqualifying causo. As for 
tho hiba-namah, and baz-namah and othor doods filed by tho dofon- 
dant, I place no relianco upon thom, for tho ovidence in regad to 
& thom is of a vory doubtful character. I ‘yould reverse the decree of 
tho lower Court, and givo judgimont in favor of tho original plaintiff 

On tho 4th of Juno 1839, tho caso was hoad by Mx. Tucker, 
who put futher questions lo the pundit of tho Court desiring to 
stale what according to tho Hind@ law wore the causes which dis- 
qualilios for succession to the aflice of mohunt. 

‘Tho pundit replied that instoad of ontaing into any detail 
respecting them, he would gito the authorities which declared 
them :— : 

1. Manw:—"Bunuches and outcasts, persons born blind and 
deaf, mad mon, idiots, tho dumb and such as lave lost the uso of a 
limb, avo exeludod from a sharo of tho horitage.’—Chap. IX, v 201. 8 

2 Munw:—" Tho killing of a Brahmin, drinking forbiddon 
liquor, stealing gold from a pviost, adultory with tho wifo of ao 
fathor, natural or spiritual, and associating with such as commit 
those offences, wise logislators must declaro to bo crimes in tho 
highest degree.”’—-Chap. XI, v. 55, 

8, Vajnavulkya:— An impotent porson, an outeast, and his 
isso, ono lumo, a mad man, an idiot, a blind man, a porson inflicted 
with an incurable discaso, as well as othors (similarly disqualified) 
mugi bo maintained; excluding them, howover, from participa 
tion,” —Mitdhshard, Sect, X, § 1. 

4, Gloss of Vajadneshwara :—* Undor the torm ‘ others? ao 
comprcohonded one who has onterod into an ordor of devotion, an 
onomy of his fathor, a sinnor in an inferior degroo (such as killing a 
cow,) & porson deaf, duinb, and wanting any organ.’ —Ailihshard, 
Seot, X, § 3, 

On receipt of this Vywuasthd tho causo was agnin hoard by Mr. 
Tuckor, who passed tho following judgmont —Zt appears thet J yee 
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Dass had held tho oflico of the presiding mokent for ahout 40 yours: 
during this poriod, he ab differont Limnos appointod parties to the 
present suit to succood to him, at ono time dissatisfied with one of 
them, and al anothor with the othor, Ifo did not ab first nominate 
tho appellant as his successor; but in 1208 Umloo ho appointed tho 
respoudent as his adhikari, and in 1215 oxocutod to him a dood of 
gift, which afterwards lod to numorous dispates botweon Jyram, 
Dass and the respondent. In ordor to arrivo thon ab a just doctaion in 
this case, it is necessary Lo inquiro what was the intontion of Jyram 
in vegard to the succdssion, Curing the four or five years preceding 
his death, The appellant claims upon the ground of his heing 
the principal pupil of the mohwni, of his having appointed him as 
successor in an assembly of tho mohwnés, and of his having con- 
tinued in close intimacy with, and in the service of, the lato mo- 
hunt up to the period of the death of the latter, Tho respondent 
” claims in virtue of his prior nomination to the succession, and of 
the heba-namah or dead of gift in hig favor, aud on the ground of all 
differences between him and Jyram having beon settled prior to 
TJyram’s death as shown by the razee-namak and safeo-namah in tho 
suit between them, In regard to tho razee-namah and sufec-nanveh 
the appellant replies that thoy wore filod without the knowledge 
and consont of Jyram Dass, Now it is cloar from tho adinission of 


both partios that the appellant was the principal pupil of the late, 


mohwnt, and thus according to the ITindt law as oxpounded by 
the pundit, has primd facie the right of succession, ‘I'he assurtion 
of tho respondent that ho held undisturbed possession of Lhe temple 
and regularly transacted its duties, is not ostablished; on tho con+ 
trary itis proved that Jyram Dass ejectod him for misbchaviour; 
and having done so never reiustated him in possession, nobwith- 
stiunding tho alleged oxecution of the razee-namah and safeo-namah, 
Tn favor of the appellant it appears that Jyram Dass called him 
from Calcutta, and invested him with tho collar of the adhihart; 
there is no proof whatever of the appellant having incurred the 
displeasure of Jyram from the yer 1823 to 1830, wherens ib is 
equally clear that during tho whole of that poriod thero wore cons 
stant disputes betweon Jyram and tho respondent, No relianea can 
be placed upon the razee-namah and safec-numah, ‘Chen again it is 
objected to the appellant that in consequence of a criminal conyic« 
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tion ho ig not a fit person for the offico of mohuné Whatovorrmay 
bo thought of this objection by othors, it must in this caso he cons: 
aldored with reference to tho opinions and sontimonts of thoso of, 
the same class as the partios, and who must bo considered as tho 
most compotent to judgo of the mattor. Nono of thom objects lo the 
appellant on this ground: nor doos tho Raja Rom Chunder Deo 
bring this forward as any objection to tho appointment of tho appol- 
lant, None of the disqualifying causcs moutioned by tho pundit 
appears against the appollant: and it is proved that he was in pos- 
session of tho muuth and .exccuted its dutios for somo yours from 
1831 to the death of Jyram Dass, when the respondent put forward 
his claims, and finally ojocted tho appellant under the ordors of iho 
Collector, or tho foregoing reasons I concur with Mr, Monoy, and 
confirm the decrco proposed by him, reversing tho judgment of 
tho lower Courl.—Sol. 8. D. A. Rep. Vol. VI, p. 262 (Now Hd, 


page 328). , 


A. suit by a chelé of Sravuk Guru to obtain possossion of tho 
temple of his soot at Surcit, in quality of hoir to tho last Guru was 
diamissed, because the Sott ov tho chicf of tho soct at Ahmedabad 
was possossed of the solo powor of appointing a Guru, and had 
already nominated anothor person, At the samo timo tho Court 
held, that ifthe ohelé could establish his right at Ahmodabad, and 
bring 0 corlificate to that effect from the Mahajuna of that city, he 
should be put in possossion of the Upasura, and confirmed in all tho 
rights and privilogos of tho office at Surat-—Bhutaruk Rajendew 
Sagur Sooryw v. Sool Saugus and anothor,—Borr, Rep. Vol. I, p. 
851 (1 Morl. Dig. p. 831). . 


Tho nophew of a deceased Brahmachdért was appointed to suc» 
cocd to.tho Gaddé of a voligious ondowmont, on proof of his title 
being suporior to that of the person in succession ( the chelé of tho 
late incumbont ) the evidence adduced showing that the last incum- 
pont had intended him to bo his successor in tho office; and that tho 
chelé had usurped tho Gadd of tho lalo Brahkmachdrt wilh tho aid 
of coylain ill-disposed porsons, during the absense of tho nephew, 
tho rightful successor, —Srecrom Drahmaohéri vy. Surbsvok Brahm 
chévt.—Sol. & D. A. Rop, Vol, 111, p. 858. 

Vou. 70 
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© One of six ohelds of n Boirdgt Guru having alienated a Mons 
diy without the consent of the othora, such alionation was declared 
to be illegal undor an award of arbitration, as among the Boivdgia it 
js an unalterable rule that the chelds aro joint heirs of the Afondin, 
and hove an oqual intorest in ib--Gopal Dass Kishen Dasa y, Demo- 
dhur cholé avd othors.-Borr, Rop. Vol. I, p. 897 (4 Morl, Dig, p. 881). 


Canourra 8. D, A—Zhe Sst of June 1810. 


Sunpanunp Purnut, Appellant, 
versus 
Dzo-sina Purnur, Respondent, 


Ih 4 suit for possersion of tho endowed Janda of tho mohunted, the planuif, Votwwoon 

whom. and defendant there had been disputes about the right of succoasion to the 

late mohunt, deteammed by a purchaynt or arsembly of mokunts, convoned by ordor 

of the Sudder Dewnnny Adawlut, to be the rightful suecessor ; and pornunalarn 
adjudged to Lim seco: dingly. 


This wag an action brought by Subanund Purbut in the Zillah 
Court of Saun, to recover from Deo-sing Paibut about 502 booghas 
of land held fioo of xovonue for tho sorvice of a math, or Lomple, 

The Zillah Judge, cousidering tho plaintif€ to have boon duly 
constituted mohunt by the awaril of tho punchayat, and tho lands 
and other appurtenances of tha muh boing held hy the powon 
filling that office, judgment was parsed by the Zillah Qowt for 
the plaintiff’s recovering possession of the lauds claimed by him 
with costs against the defendant, ‘ 

On appeal by the defendant from the above decision 10 the 
Provincial Court of Patna, that Comt on the ground of its appear. 
ing from the evidence of the Mohunta, or Gossains, who signed 
the award in favor of the plaintiff, that they assigned to him tho 
office of mohunt; in consequence of the assent or soleation of thé 
uhélés of the late mohune without calling for ‘the dofendant’s 
‘dbeuments or evidence, ad without themselves determining on the 
respective claims of the parties; and it appeming to the Court to 
Be proved’ by the testimony of witnesses for the dofendant 

axambied by order of the Court, that the late mohkwné did aolually 
select the defendant for his succbasor; and Court having reovived 
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a written answer to a roleronco mado by them to two of tho ehiaf 
mohunts in their division declaring that the appointment by the de- 
consod mohunt was valid, and that an cleotion in opposition to his 
choico was not so, the Vout considered tho defendant tho porson 
entitled to succeod Lo tle mohunéce and the rights abltachosd bo it; and 
accordingly gavo judgment in his favor, reversing tho deoreg of 
tho Zillah Fudge. 

On a further appeal to the Suddor Dewanny Adawlut, the 
Court, as the claimant had been placed in the office of mohkunt on 
the presentment and choice of the chelds of the deceased wilhoub 
the claim of the respondent being duly investigated, deemed il pro- 

* per that a naw purachuyut should be assembled, to determine accoid~ 
ing to tho custom and usayes of tho sect, which of tho parties, or 
what other person, was logally ontitlad Lo succeed to the late mohunt. 
A punchayut having been accadingly assembled by the Zillah Judga, 
their award, transmitted to the Court, recited, that the members of 
the punchuyut after enquiring into tho claims of tho respactivo 
partics, according to a long ostablished usngo, were of opinion that 
the appollant was the porson ontitled to sneceod to tho moltutee 
in dispute, as woll as to the proporly left by Sheo Purbut, and that, 
the respondent had merely a right to maintenance, In couformily - 
with this award, the Sudder Dowanny Adawlut (prosont, My. J. 
THorington and Mr, J. Fonibollo,) rovorsod tho decroe of the Lidvin« 
cial Court and affirmod that of the Zillah Judgo, deereoing that the 
appollant should have possession of tho lunds as mohund of thd 
ostablishiment—Sel, 8. D, A, Rep. Vol. I, p. 296 (New ld. p, 896.) 


Tho office of Suporintondont of a ILind% religious establishment, 
having been by usngo elective, such usage must bo adhered to, in 
preforonce to any other modo of succession, nor any rolinquishmont 
or device by the incumbout, in favor of another person, oporato fur- 
ther than as a nomination, which to avail, must be confirmed hy tho 
usual mode of aloction.— Warain Dusa (pauper), v, Hindrabun Dass 
Sel. SD. A. Rep, Vol. If, p, 181 (Now. Id. p. £92). ; 


A mohunt in charge of an ondowmont, with only a lifo interost in 
tho property, cannot create an intoreal supotior lo his own, or oxeupb 
yndor tho most oxtrsordinary prosgio and for (ho distinel honeliy 
of the ondowmont bind his successor in ofice, If a purchaser fun 
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such mohunt retainod possersion after tho mohkwnt’s donth, the 
successor to the Quddee would havo @ cause of action against him 
from the dato of tho oloction: and no length of possession during 
tho vendor's life time would givo tho purchaser a valid tito as against 
the presont mohuni—Mohunt Burm-swmoop Dass v. Khoshes Uha 
and others.—-Weekly Reporter Vol. XX, pago 471, 


An ascotic, a more life-torfant, cannot alter tho succession to an 
endowment bolonging to ascetics, by an act of his own in connootion 
with the status under which ho originally acquired tho nust— 
Mohunt Rumun Dass v. Mohunt Ashbul Dass—~8, W, RB, Vol. I, 
page 160. 


According to Hindi law a ohelé is tho heir of a decensod 
maohumt, and as such entitled to a cortifioate to cnablo him to collect 
his debts.—Mohunt Sheo-prokash Dass v. Mohwnt Joyram Dasa— 
8. W. RB, Vol, V, Mis, p. 57. 


Gopaul Dass, the reigning mohunt of tho Auth or Akhied (a row 
ligious endowed institution) in Burdwan, mado a will appointing 
Ladly Dass, one of his disciples, to succood him as mohun#, and to 

. take possession of tho rcal and porsonal cstato belonging to tho 
Abid, with o resorvation that, whon J, should find himsolf incaps 
able of fulfilling the dutios of tho offico, he should appoint ono 
Gri-dhareo Dass who was ospocially designated by him in L.'s placo 
as mohkunt, 

L, was installed as mohwnz, and took possossion of the Guddea 
(or throne) and estates attachod to the abhrd ; and was subsoquontly 
recognized and confirmed as suporior by the assombly of amohunta, 
GL, by his will, nominated Nund-kishore Dass, his auccossor, to tho 
mohuntship, In o suit by G, against N, for a deolaration of G.’s 
reversionary right to the mohuntship under tho will of G. D,, hold -— 

First, that according to the true construction of tho will of 
G. D., there was no absolute gift to G. of tho roversion upon L's 
death or incapacity to perform the duties of the office, 

Secondly, that éven in the event of L.’s beooming incapable to 
perform the duties of mohwnt, the direction of the Tostator, or 
Grantor, amounted at most to a precatory-trust, and waa not im- 
petative upon L 
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Whether by usage there was any powor in tho mohunt to ims 
poso such a restriction upon‘his successor as to nominato a spocified 
Individual, Qave 7 


Tfold, furthor, that from tho framo of tho suil tho plaintiff 
could only succeed by force of his own title, and not by ‘tho infumity 
or illegality of tho Defondant’s title, Grt-dhares Duss Appollant, v. 
Nund-hishore Dasa mohwnt,—Privy Council, tho 17th and 19th of 
July 1876, Moor, I, A. Vol, XI, p. 40 : 


Cast No, 201 or 1861, 


Monunt Mapuvsan Dass, (Dofendant,) Appellant, 
VEVBUS 
Wartxrisina Bans, (Plaintiff, ) Rospondont. 


A. party having bocomo n byraghee, bub rotainod tho stylo anil Litto of Rajah, and mixed 
in tho wouldly afuia, and continued with his family, waa hold not to have becomo 
au ascotio, or roligious dovotoa, to auch an oxtont as Lo oxclude his adoptad son 
from succeoding to hia proporty, whether acquhod before or aftor hia becoming 
byragheo, 


Judgment. 


Messrs, Jackson and Mytton.—Pho Court has already ruled on 
tho argumonts heard on both sides that tho faot of tho adoption 
has boon ostablishod, and that tho legality of that adoption is not 
now opon to quostion. It remaing only to declare on tho point last 
ayguod whother tho fact of tho doceasod having bocomo a byraghee 
is established; and whothor the withdrawal from the wold, and 
retiremont from secular affairs and occupations, wore such as to 
bar tho succossion of the adopled son, to tho property acquired by 
tho doceased subsequently to tho poriod of his becoming an ascolic, 
and to constitute a right in,his ohelé or disciplo to succeed to it in 
proforence to the adopted gon, * 

It scoms fiom tho authorities cited, that ovory poraon calling 
himself a byraghee doos not thereby oxcludo tho hos from auccos~ 
sion to his proporty subsoquontly acquired. ‘lo bocomo a roligious 
agcatic aud oxcludo his hoita from succession to properly subau- 
quontly acquired, ho must bond fide roliro from all worldly alfairs, 
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and in fact become as it woro dead to tho world, leaving all tho 
property thon vested in him to tho dogal hoivg who siecaod bo ib 
at onco, ‘Lhore scoms to bo no doubt that tho dacoased joined tho 
seck of byraghees, and was eloctodl a mohunt or superior of ono of 
thelt monasteries; but ho still rotainod tho vitlo and atylo of o Rejuh, 
and used this title inthis logal wflaivs, Ilo carried on worldly aflaira, 
and communicated with his family, and drew from Government & 
pension of Rs. 8,000'a year as Rajah in which capacity ib way grant« 
ed to him, A strong prosumption arises that tho preporty in 
question was part of, or acquired by tho uso of part of, that vory 
pension, and not in the exerciso of the functions of a byraghes or 
xecluse. The deceased cannot, therefore, bo conaidorad to hava 
become a religious recluse to such an extent as to exclude his logal 
heirs from succeeding to tho property in question, ‘Ihe right of the 
legal heirs to succeed, thorefore, is established, and no sufficient 
ground has heen shown for getting aside tho docision of the Lower 
Court, The decision is, thorefore, affirmed, with costs of appoul 
against the appellant.—S. D, A. Decis, for 1852, p, 1089, 


Admitted Legal Opinion. 


The hofrs of » foundor havo 4 common right to tho uso of a building roliuquinhod by 
him for a placo of worship: not ao the heirs of a purukit av tho aplutual preaaylor 
of tho founder, : 


Q. Balram Seta Dasa, (a dovotee,) had appropriated a building 
for religious worship, and had cstoblished in ié an image of tho 
deity. On his death, the plaintiff, who is tho widow of the son of 
Prit-ram, his purohit or spiritual preceptor, proferred # claim to tho 
temple in question ; a son’s son of the founder being thon living, 
Under these circumstances, according to the Hindt law, is the olaim 
of the plaintiff in, virtue of the velinguishment or appropriation, 
valid, or is the heir of the founder to be considered as owner of tho 
temple? 

R. The building, with the deity, was relinquished to tho 

. Purohit, and not given to him; indeed, tho founder having volin- 
quished a building in which he had established an image of tho 
deity, did in fact give that building to the deity; hones it holouged 
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to tho deity solely: for tho deity existing theroin, it was impossible 
to givo it to another, By moro rolinquishment, proprietary right 
cannot be established; and, consequently, as the purohit himeclf 
never possossed any proprietary right, none can possibly apportain 
to tho widow of his son, Tho appropriation, which was an auspi- 
cious act, is common to the hoirs of the foundor, in whom the right 
of enjoyment is vostad. : 


City of Moorshedabad.—Lukhee Thakoorain, v: Kewul Punthea 
tnd others,-Macn, If, I. Vol. II, Chap. I, Section vii, caso 4 


Be 
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OHAPTER IV, 
RELATIVE TO CUSYOM OR USAGI, 


The duty of a European Judgo, who is under tho obligation to 
administer Ilind& Law, is not 80 much to inquire, whothor a dis- 
puted doctrine is deduciblo from tho carliost authorities, ns to axcor 
tain, whether it has been received by tho particular school which 
governs the district with which he has to deal; and has thore beon 
sanctioned by usage. For, undor the Uindi system of Law, clear 
proof of usage will outweigh the writton toxt of the Law.—Part 
of the Privy Council’s judgment in tho caso of tho Oollector of 
Madura v. Mutu. Rama-linga, Sathupathy—Vide B. I, R, Vol. I, 
P. 0, page 12, ’ 


In cases of inhoritance according to tho Tlindd law, in order to 
legalize any deviation from tho strict lotter of the law, it is necos~ 
sary that the usage authorizing such doviation should have beon 
prevalent during a long succession of ancostors in tho family, whon 
it becomes known by tho “huldchdr,” ond hag tho proseriptive 
force of lav, Whore ausago is hereditarily and scrupulously ad- 
hered to, it acquires the appollation of a duly,-Sumrun Sinyh 
and others v, Khedun Singh and othors.—Sol. S$, D. A.B. Vol. 1, 
poge 116 ( New Ed. p, 147). 


Qustom when it is anciont, invariablo, and ostablishod by cloar 
and positive proof, overrides the usual law of inhoritanco,—-Mue- 
eunnumat Kustoora, Koomaree v, Monohur Deo; The Government y. 
Monohur Deo.—S. W. BR. for 1864, p. 39, 


To establish o family custom at variance with the ordinary law 
of inheritance, it is necessary to show that tho usago is ancient and 
has been invariable, and it should be established by cloar and positivo 
proof, A family custom as to intermarriages, boing a matior of family 
histmy may be proved by declarations mado by mombera of tho 
family. —Rajah Nugender Narain v. Raghoo Nauth Narain Dey— 
S. W. R. for 1864, p, 20. 


According to Hindd Lav, in order that a oustom may havo the 
force of law, it must be shown to haye oxistod from timo immomo» 
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rinl.*—Luchnvun Lall v. Mohun Lall Bhayee Gayal.—B8. W.R. Vol. 
XVI, page 179, 


Tt is of the essonee of special usages modifying tho ordinary 
law of snecossion that they should be anciont* and invariable, and 
that thoy should bo ostablished to be so by clear and unambiguous 
cvidence—Rama-lahshnt Ammal v. Sivannutha Perwnal Sethu- 
rayer-—8. W. R, Vol. XVIL, o. x. p, 558, 


Whore a custom was alleged in abrogation of tho law of in- 
heritance, and‘ the provalence of such custom wad not clearly 
established by the ovidenco, the Pundits declared that both the cus» 
tom and the law wore oqually valid; but in their opinion tho dis- 
position under tho law was the best; and the Court decreed (chiefly) 
on a verbal report from the law officers, that tho cast long tried to 
accommodate matters between tho parties that tho properly in dis- 
pute should follow tho law of inhorilance.—Gunga y. Jeeva, Borr, 


Vol. T, p, 884, (Morl, Dig. Vol. I, p. 882.) 


Tf an estato has not invariably devolved ontire on tho chiof 
heir, but has been occasionally hold by soveral heirs conjointly, tho 
plon of family usage in bar of a partition oannot bo maintained.— 
Rajah Sooranany Venhatapetty Rao v. Rnjah Sooranany Ram 
Chundera Rao—Caso 1 of 1825, Mad, Docia, Vol, I, p. 496. 
(Morl, Dig, Vol, I, p. 333.) 


Whore a widow claimed a moioty of the estate of her late hua» 
band as his hoir,.tho claim was dismissed on proof that he had sne- 
geeded to Lhe whole oslato (previous to tho grant of tho Dewany) 
undor a custom by which it always dovolved ontiro to one hoir— 
Mussummat Mohamaya Debeah v. Gource Kaunt Chowdhoory.— 
Sel. SD, A. R, Vol. J, p, 236 (New ed, p. 816.) 





* © Although in this country wo cunnot go back to that poriod, which coustiluter 
legal momory in Bngland, viz., tho xoign of Rishad I, yot still thore must be somo Jimitas 
tion, without which a custom ought not to be hold good, In rogad to Galontta, I 
should aay that the Act of Parlinmont in 1778, which cstablishod thia Stpromoe Court, 
js tho poriod to whioh wo mus go baok to found tho eaixtonce of a valid owalom, 
and that after that date, thoro can bo no aubrequont oustom, nor any change made tu 
tho gonoal Inwa of the Ifindua, waileas it be by some Regulations by tho Governor. 
Goueral in Counoil, which has boon duly rogintorod in this Cours, “Tn rogaid ta the 
Mofuasil, wo ought to go back to 1798, ior to that, thoro was no registry of tha Rogala. 
tions, and tho rolies of thom avo oxtomely looxe and uneor tn.” ~-Aedraol from @ Judy. 
ment of Sir Charles Grey, O. J, Soo Clmiko's Ropoita, pp. 118, 114. 
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‘A father cannot vary the law of divisihility so as to make a 
zemindary indivisible-—Mootoo-vencata-chelke Swamy Manyugar 
vy, Munar Swamy Manyage.—-Mad. 8. R, 18538, Vide Norton‘s 
Lending Cases Part TI, pago 478. 

The Privy Council have observed incidontally that, in thoir 
opinion, there doos not exist in any porsons the power of moking 
Jaws of inheritance for thomselves,—Part of Mad. LL. C. R. Vol, LU, 
pago 58, , 

A custom which has not been judicially rocognisod cannot be 
permitted to prevail against tho distinct authority —Narsammad 
vy. Bala-vréma Oharloo—Mad, Il. C. Rep. Vol. I, page 420, 





Ancient zemindaries ave by custom indivisible,* 


Partibility is the general rule of Hindu inheritance; the suo 
cession of one heir, a8 in the caso of 747, tho oxcaption.—The Last 
India Company v. Kamakshee Bai Sahibah—8, W. BR. Vol. IV, 
P.O. page 42. 


There is no rule of ILindu Jaw volating to descont of all Hindu 
Rajahs ond their ostates; but in every ease in which a departine 
from the ordinary law of snecossion and inhaitanco is relied on, 
a particular custom ov huldchdr must be proved,—-Tho Court of 
Wards on behalf of Raj-cooman Sheoraj-nundun Singh v. Raz. 
coomar Deo-nundun Singh.-8, W. RB, Vol XVI, « r, p, 148, 


Cancurra 8, D, A--Zhe 17th of November 1813, 


Present: 
H. Colebrooke and J. Stuart, Judges, 


Koorwur Bonn Srna and the heirs of Jyr Sarum Sina 
versus Sitxo-NAt SINGK. 


’ 
The Janded eatate of » refractory yemindar boing configented, it war conforrad ons pore 
son in remuneration for his public rorvtces, and on his death it was hold by hig non, 


Mmeerente 8 


* Vide Norton's Loading Casos pat 11, 478, 
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and afterwards by his grandson, to the exclualon of all othor mombers of tho 
fomily, On tho suit of two sons of tho olginal gianteo to participate with toi 
nophew, judgnient was givon againat them, the yomindaos boing ono of those onlater 
not liable to division, recoguisad by Regulation XI of 1708, Provision was niade 
in thab roguiation for tho future abolition of the oustom, and it waa onactod that, 
after the Mist of Juno 1794, such ostatos should descond nocurding to tho Muhamme- 
dan and Wind tava of Inhoritance. Bub this movision not hela to be apploable 
to tho presont case, tho father of the claimants having domisod in tho yonr 1774, 


This was an action brought in the Zillah Comt of Ram-ghur, 
by Jye Sree Singh and Koonwur Bodh Singh tq recover from Rajah 
Muneeruth Singh two-thirds of the estate of Pergunnah Ram-ghur. 

(“he principal part of the decision which rospected tho law of 
inheritance and custom is as follows: ) 

With rospoct to tho validity of the claim of the plaintiffs, ac- 
cording to the Iindu law of inheritance, tho Court obsorved, that 
this point turned upon tho furthor question, whether the estate 
in dispute was te he cousidered a common zamindary divisible by 
the laws of inhovitanco, or ono of thoso estates which by the custom 
noticed in, and abolishod by, Regulation XT of 1798, descended on 
one heir in exclusion of all the other mombors of tho family. Ad- 

« vorting, howevor, to the oxtent and siluation of tho estate, to the 
zomindar possessing the title of tho Rajah, to his maintaining o sort 
of foudal establishment of troops and dependant jageer-dars, tho 
Court could ontortain liltlo doubt, that it was not a common catlatoe 
divisible by tho laws of inheritance. ‘Tho decrees of tho Zillah and 
Provincial Courts were accordingly affirmed by tho Suddov Dowanny 
Adawlut, and the costs declared pnyablo by the partis, rospectively. 
Sel. S. DA. R. Vol. 11, pago 92 (New Hd. pp. 116 & 122.) 


CaLourra H, C.—Lhe 22nd of Iebruary 1872. 


The ILon’ble Sir Richard Couch, Kt, Ohief Justice, and the 
Hon'ble A. G. Macphoison and I. A. Glover, Judges, 


Mana-nannu Wnpaewattt Kooun, (Defondant) Appellant, 
versus 
Banoo Burm Nararw Sina, (Plaintiff) Rospondont. 


Upon the authority of decided casos as woll ns the ovidonss of custom in tho family, 
it waa hold that, tho Raj o gomindary of Rant-ghi boing as aticostial impartible 
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extato, aud tho family an undivided fumily govenad by the Abidiehard, the platnuit 
as oldest malo heir was cntitled to aucaved to the dignity and estaton of tho funily 
in proference to tho mother of tho Into jufapl Rajah and widow of kids father tho 
Inst actual Rajah, 


The Judgment of the Pull Rench was delivered as follows by— 


Couch, O, J—Lhis was a suit brought by Burm Narain Singh 
against tho Assistané of tho Court of Wards of Ram-ghwy, and 
Maba-raneo Ueera-nath Kooer, the wifo of Maha-rajah Ram-nath 
Singh, doconsed, to recovor possossion of corlain catates and pro- 
porty mentioned in tho plaint and thoroin stated in detail, which 
were claimed as apporlaining to the zomindaroo of Ram-ghur, tho 
right to which, the plaintitt alleged, had aceruod to him according 
to the family and country usago as tho eldest malo hoiy on the 
death of Tiiloke-nath Singh, tho son of tho second dofendant, Ag 
the disputo is really with her, and the Court of Wards is only a 
formal party, we shall hereafter call hor ‘the defendunt,’ 


The zemindarce of Ram-ghur was acquired by ‘oj Singh, the 
common ancestor of tho plaintiff, and the defondant’s husband 
Ram-nath Singh, Toj Singh had three suns, Ram-nath boing a 
descendant of his oldest son, and tho plaintill of his third son, and 
there being no malo issue of tho socond, 'S"ho dofondant claimod 
the property, with the oxcoption of a part called 'Guddec Khurkhay’ 
as hoir to hor son by Ram-ngth, Triloko-uath Singh, who was barn 
aftor the doath of his father and diod whon four montha old; 
aud gho claimod Guddeg Khurkhar as having boon purchased for 
hey by her husband with hoy own privato funds, ‘ho plaintift's 
ease was thet the zomindarce of Ram-ghur was a Jia or principality 
which was impartible, and descended to him as tho noarost malo 
heir, 

To A. D, 1772, the then Maha-tojah Mokoond Singh being found 
in arms against the British Government was conquered by it, and 
his estate was taken from him and giantod by tho Government to 
Tej Singh, a member of the family, but not in tho dirout line of 
descent. No sunnud has been produced ; nor is it shown that any 
existed: but there aro in evidence pottahe which wore granted by tho 
British Government successivoly to ‘oj Singh, and his son Purus-nath 
Singh, and on the 25th of March 1790 4 solllomont fox ton yours 
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was mado with Munt-nath Singh, the oldest son of Purug-nath, who 
had threo sons, and this was afterwards mado porpetual. 

‘The quostion at onco arises, what was tho nature of tho oslato 
grantod to Toj Singh, whethor it was a frosh grant of tho family Raj 
with its customary rulo of descont, or a grant of tho lands, formorly 
included in that Raj, to bo hold as an ordinary zomindaree, To 
this tho judgmont in tho Privy Council in Baboo Boor Pertab 
Bahoo vs. Maha-rajah Rajendra Portab Sahoo, XII Mooro’s I, A., 1,* 
is closely applicable. 

The ton years’ sottlomont was mado by tho Government with 
tho eldest son of Purts-nath Singh, thoro being other sons living, 
which would uot have been right if it had boon an ordinary zemin« 
dareo, the property of tho undivided family. 

But this is not all, Tcj Singh who diod in 1774, left threo sons, 
as appoms by the pedigreo in tho caso: and on tho 19th of 
April 1802, an action was brought in the Zillah Court of Ram-ghur 
by the tivo younger sons to recover from Muni-nath, tho son of tho 
eldest, two-thirds of tho cstate. Pending tho suit Muni-nath dicd, 
and was suacoeded by his son Sidh-nath.} Tho dofenco sot up was 
that according to tho custom of tho mountainous country in which 
tho ostate was situate, and to tho usago of tho family, tho ostate 
was nob divisible, but that on the doath of tho Rajah for tho timo 
being ho was always succcodod in tho Raj and zomindareo by tho 
eldest son to tho outire oxclusion of tho other brauchos of tho 
family :—ho Zillah Court gavo judgmont against tho plaintiffs, 
and thia boing concurred in on appoal by tho Provincial Court of 
Patna, thoy appealed to the Suddor Dewanny Adawlut. ‘tho enso 
is reported in IT Solect Roports, 92, and tho Court hold that advart~ 
ing to tho extent and situation of tho ostate, to tho zomindar 
possossing tho title of Rajah, and to his maintaining a sort of foudal 
ostablishment of troops and jageer-durs, tho Court could dnlortain 
littlo doubt that it was not a» common ostate divisible by the laws 
of inheritance. Tho decrees of tho Zillah and Provincial Courts 
wore accordingly affirmed. 

Wo have no evideneo in tho caso of tho custom or wsago of tho 
family hofore the grant to Toj Singh: but tho want of ib is supplied 
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by this decision, which declared tha estate to bo impartiblo, the 
decision being pronounced in a suit bolweon persons who aro in 
privity with the plaintiff and defendant in this suit. 

Having arrived at tho fact that this is an impartible calate, wo 
have to consider whothor the defondant, a female, ean succead bo it 
to tho exclusion of tho plaintiff who is the nenrost male hoi, 


Whero a family is governed, as this family was, by tho law of 
tho Mitékshard by which, in an undivided funily, fomales do not 
jnhoit as long as thore aro any male mombors of tho family, ib is 
improbable that a custom that females should inherit to the oxolu- 
sion of malos would grow up with, and form part, of & custom that 
the eldest male member of the family should inherit. ‘ho abject 
of the lattor custom would be fully attained without the other, and 
there ig no necossary connection betweon,thom. Boforo considering 
the evidence in this case, it will be convoniont to refor to the doai+ 
sions which are applicable to it. In-a caso in LV Select Reports, 57, 
the widows of Rajah Zoiawur Singh sued his brothor to regover 
possession of an estate in the Junglo Mehals, alleging that by tho 
custom of the family, of the Porgunnah Jumia and of the othar 
Jungle estates, tho eldest son of tho lato incumbent took tho whole 
estate, the other song recoiving lands for thoir support; nnd that 
in the ovent of tho zemindar leaving no son, his widow took the 
estato to the oxclusion of his biothoi, A doed of gift by Zorawur 
Singh to the plaintifls who weve his second aud third wives, was 
also sat up, ‘he Provincial Court of Calentia, in which tho suit 
was brought, pub a quostion to the Pundit of tho Court with dives 
tions to give an answer according to tho skaster as curront in the 
Western Provinces; and (he answor was that the gift, if mado, wap 
not valid, and the right of inheritance in tho oatate vested on tho 
death of the donor in his two brothors, The Provincial Court of 
Caleuttt having dismissed the claim of tho plaintifty, they appealed 
to the Sudder Dewanny Adawlut. One of tho Judges thoroupon 
considering the whole onse, held that the degision of the Provincia} 
Court should be reversed; but the other two held it to be proved 
that the estate had always gone to the chief malo hoir, and 
confirmed the decision of the Provincial Court, In this cago, tho 
estate was ancestral and the family undivided, and the decision 
shows that the impartibility of the estate only interfoios with 
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‘the ordinary Iaw so fax as to make it pass to tho chiof of tho 
male hoirs, 

In Naragunty Lutchmeo Davamah ve. Vengama Naidoo, 9 
Moore's I. A., 66," tho estate which was tho subject of the.suit was 
a polliam,  tonure known in Madras. It was an ancestral eatato of 
the nature of a Raj, not subject lo partition, and could be held by 
only onc momber of the family who was styled tho polligar, and 
it was held that, being ancestval estate, the succession yosted in the 
nearest undivided malo cousin of tho polligar last seised, who died 
without male issuo, in preference to his widow. It appears in the 
judgmont, page 86, that this was the opinion of the Pundits who 
wore consulted by the Sudder Court, and that it was adapted by 
the Court and no objection was uiged to it on tho appeal, tho’ giound 
takon being that it was not an ancestral estate nor wore tho parties 
in thoir suit members of an undivided Uindu family, Tho answer 
of tho Pundits, page 74, shows that the ground of their opinion 
was that all the mombers of an undivided family havo a joint right 
in tho ancostral proporty, although only one of thom being capable, 
gantinues in possession thoreof. Mr, Justico Markby referred to the 
Rajah of Shivagunga’s caso, 9 Moore’s T, Ay, 894 as an instanco 
of a woman succoading to a Raj, and near tho ond of his judgment, 
said that between impartibility, and tho exclusion of females, there 
ig no connection whatovor, ‘That nood not bo disputed. It is not 
upon the impartibility of the estate, but upon tho family being un« 
divided and the low of succession to ancostral undivided proporty 
that the oxclusion of females reats. ‘his appears clearly in tho 
Shivagunga and subsequent cases, 

The zomindarea of Shivaguuga was created in 1780 by the 
Nubab of the Carnatic and by a proclamation of Lori Clive, dated 
the 6th of July 1801, the Government transferred the zomindareo, 
which it appeared was treated as an eschent for want of lincal heivs, 
to Gonory Vallabha ‘aver, who was collatorally deseendod from tho 
progenitors of the first zomindar, But the law applicable to it ta 
stated in the judgment at pago 689, where it is said that if tho 
zemindar, ab the time of his death and his nophews, were mambars 
of an undivided Hind family, and the zemindaroo, Hiongh: im. 





"IWR, PG, p. 80 1aWR, 1G, p 1, 


i 


568 PRECEDENTS OF {Boor nt, 


partible, was part of tho common family properly, ono of the 
nophows was entitled to auceood to ib on the doath of his unelo# 

‘Anothor authority for the oxclusion af fomeales, whore the pro- 

porty is ancestral and tho family undivided, is in the judgmont of 
tho Privy Couneil in Jowala Buksh a8. Dharun Singh, 10 Mooro’s 
J, A, 524, whovo 16 is seid that Lall Singh, @ nophow, whose logiti- 
‘maoy was disputed, if tho legitimate malo heir of tho grows aucostor 
would hava taken the Raj on tho death of his unclo to tho oxelu- 
gion of tho widow, tho proporly boing assumed to bo ancestral and 
the family undivided ; that in tho cago of Katama Natchier vs, Tho 
Rajah of Shivagunga, is was admitted that this would havo beon 
the course of descent according to tho AMéiddksharé if tho proporty 
had boen ancestral; and that tho roason of that decision was that 
the Shivagungn Raj was tho separate acquisition of tho daceasad. 
And in tho judgment of the Privy Council in a lator cago, 18 Moore's 
I, A., 140, it is again said that in tho Shivagunga cago tho im- 
partible zomindary was shown conclusively to have been tho separate 
acquisition of the porson whose succession was tho anbject of iis- 
pute, and tho ruling of tho Court was, that in that onso the somin- 
dary should follow the course of succession as to separate proporly, 
although the family was undivided, but that if Unet vomindary bad 
boon shown to have boen an ancestral zamindary, tho judgmaut of 
the Board would, no doubt, havo leon tho olhar way, 

Tn a lator caso, wo find their Lordships adhoritg to tho law Inid 
down in tho earlicr onses, In thojudgmont in Sreo Rajah Youmala 
Vonkayamah vs, Sree Rajah Yanmula Boochi Vonkondora dolivorod 
on the 2nd of February 1870,f tho gtrongth of tho argumont of 
the learned Counsel for tho appellant hes boen directed to show 

_ that this case should bo govorned by that in tho 9th volumo of 
Moora’g Indian Appeals, which is gonorally known os tho Shiva. 
ginga case, ‘They havo gono sd faras to arguo thal tho ostato in 
queation in this ease, being impartiblo, must from its vory nature 
be taken to be separate cstato, and conssquontly that, according to 
the decision in the Shivagunga onse, tho succession to ib is dotor- 
minable by the law which regulates tho succession to a noparato 


tte tennant tremens 
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estate whather the family be divided or undivided. ho authority 
invoked, however, affords no ground for this argument, ‘ho decision 
in the Shivagunga case will be found to proceed solely and oxpress. 
ly on tho finding of the Court that the zomindary in quostion was 
proved to bo tho self-acquired and soparato properly of “ Gonory 
Vallabha Taver.” And, aftor quoting from the judgmont, thoy say, 
Ib is thoreforo clear, that Lho moro impartibility of tho ostate 
is not sufficiont to mako tho succession to it follow the course of 


sticceasion of soparate estate, 

This judgmont is closcly applicable to tho presont case., Thoro 
is here an ancestral impartiblo estato and an undivided family ; for 
there is no proof that tho family of Toj Singh had becomo divided, 
and no issue was raisod ag to that. If thoro had beon no ovidenca 
of custom in the caso, wo should havo hold, upon tho authority of 
tho decisions wo havo referrod to, that the plaintiff is ontitled to 


succeod to tho estate. 

Tho cvidonco, oral and documentary, is fully slated in tho judg- 
mont in tho division Court, and it is not nocossary to ro-atato it, 
Tt shows that on tho only occasion since tho grant of tho estate to 
Qej Singh’ whon a female might have inhoritod, sho wags oxcludod. 
Tk is true that in Loth cnsos a brothor succooded in proforonee to 
the widow of tho doccased; byt this could only bo justificd by tho 
family being an undivided one; and the undivided family was not 
that of Sidh-nath Singh, tho fathor of tho brothers, but of ‘oj Singh, 
of which family tho plaintiff is a mombor, Lho judgmont of Mr, 
TJustico Markby for tho defondant appoars to bo founded on tho 
assumption that tho succession was govornod gonorally by tho ralo 
of inhorilance of soparate property according to tho Mitékshar4, 
troaling soparato as if ib waro solf-acquired, and this is supported by 
the judgment in tho Tipporah caso ; but all tho other authoritios 
appoar to show that this is nob corvoot, Whoro the proporty is 
ancestral and the family undivided, a custom modifying tho law, 
must bo a custom to admit fomales, nob a custom Lo oxeludo them, 
In our opinion tho"plaintiff is ontitled to succeed Lo Lho ostate, 

Nothing is said in Uhe judgmont in tho division Court about tho 
Khurkhar property, and the judgmont of the Lower Court as to 


that was confirmed, apparontly, without any dilforonco of opiuion 
Von, 1. 7 
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between tho, learnod Judges. It has not boon argued bofore us 
that this part of the deores is crroncous. 

We think tho apponl should bo dismissed with costa, Tho 
decree of the Lower Court will thus bo allowed to sland.*—8, W, R, 


Vol. XVI, pp. 816, and 381—335. 


Privy Couxorn.—The 14th of November 1873, 


Tnaxur Durryao Sivan, Plaintiff, | 
uaraus 
Tuaxur Durt Suyau, Defendant, 


[On Appeal from the Cowrt of the Finwnetal Oommeissioner 
of Oudh.] 


A custom of impartibility must be stictly proved in order to control the operation of 
tho odinny Hind Law of Succession, The faot that an ostate hag not boon parti-, 
tioned for six 01 soven gonorations does not depiive tho mombers of tho family to} 
whiol it jointly belongs of theh right to partition, 


The appellant sued his élder brothor, tho respondent, in tho 
Reyonuo Courts of Khyeabad for a partition of thoir Ancestral ostate 
of Bonneamow, In three judgmonts, viz, of tho Assistant Settle 
ment Officer, of the Commissioner of Khycabad, and, in special ap- 
peal, of the Financial Commissionor of Oudh, the appellant was 
held entitled to a partition as a mombor of a joint Hindt family, 
On thie 27th of August 1868, the Financial Commissioner, in review 
of his own judgment, roversed those threo judgments, and held that 
tho appellant was, only onlitled to reccivo suilablo maintenance 
fiom the respondent. 

By the facts as admitted, or as found in tho first two Courts, it 
appeared that tho talook in question had belongod for sovoral gonera- 
tions to the family of tho appollant and respondont. It had hot 
heen dividéd for six or seven generations, and tho 1espondont pleaded 
a family custom against partition, which, howevor,. ho failed to oa 
tablish by evidence. 





* Brom thie decision an appenl was proferied to the Piivy Counell, but pendente- 
Ky, the appellant, Mohaasnee Heoranauth Coonwur having dicd, the appeal was dis- 
inissed by that Tribunal for waut of proasoution. one ™ 

, 
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In the judgment passod in roview, tho Financial Commissioner 
relied upon a case in which his prodecossor Mi, Davios had deoided 
that an unbrokon preseriplion of six or sovon gonorations is sulljciont 
warrant for maintaining the family usage undor which  talook had 
always descended to a nigh heir. 

The appellant then appealed lo hor Majosty in Qounsil. 

The judgment of their Lordships was delivored by 

Sir J. W. Colvile—Cheir Lordships avo of opinion that this 
appeal must be allowed. That tho family was joint and undivided 
was indisputable; and it, therefore, lay on tho rospondont, if ho 
could displace the operation of the ordinary Tlindtt law, to do so by 
clear proof of some family or othor custom which varied the law. Both 
the lower Courts havo found that no such custom was established ; 
but that, on the contiary, thero was evidence, sutisfaclory to them, 
that the estate, though engaged for in tho name of ono brothor, was, 
in point of fact, held and enjayod by tho fio brothors as co-shavors, 
There was also evidgnge that although Uhero had boon no partition 
of this estate for six or seven gonorqtions, tho properly of tho family 
had in formar times been tho subjoct of partition, vt 

It appears to thoir Lordships that the docision of Mr, Davios 
has not the effect which the Financial Commissionor, Colonol Bar~ 
row, attributes to it; and that it is not an authority which govorns 
the present caso, In the caso boforo Mr, Davies, Uno lowor QCowts 
had found that during six or seven gonerationa tho astate, thon in 
question, not only had remained undivided in fact, but had desconded 
as an impartible estate to a single heir, ‘hab boing so, Ma. Davios 
appears to have ruled that this proof was sufficient to raiso a pro« 
sumption of an unbroken family custom, which could not bo ro- 
butted by some evidence that had been tondored to show carlior 
partitions in the family, whore by a Imgor estate had boon broken up 
into several smaller portions, ono of which was tho cstato ia dis 
pute, In the present case there was no ovidenco of onjoymont by a 
single member of the family during six or sovon gonorations; all 
that was found was that during that poriod the ostato had novor 
been divided. That fact alone cannot contol tho operation of tho 
ordinary rule of Ilindé law, or deprive tho partios, if momhora of 

“a joint and undivided family, of tho right io domand a partition 
when they are so mindod. 
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‘Their Lordships will therefore humbly adviso Ter Majosty to 
allow this appoal to reverse tho decision of the Financial Commis- 
sioner, and to affirm the deerees of tho lower Courts, 


Bengal Law Reports, Vol. XII, p. 165, 


Ina suit against the son of the lato Rajah’ of ‘Tipporah for 
the succession ‘to tho ‘Sipporah zamindari, thoro hoing proof that 
by the usnge of tho family, tho person appointed Yobraj is successor 
to the zamindari, in preferanco to tho noxt of kin, sudh nsago was 
upheld by the Court and Judgment given accordingly. —Lamganga 
Deo v. Doorga Monee Jobraj—Sol. 8. D. A. Rop, Vol. I, p, 270. 
(New Ed, p). I Morl, 833. 


By the special usage of the Principal Zamindari in the distriol of 
Tipperah, the person appointed Jobraj takes tho inheritance, in 
preference to the next of kin, and the person appointed Burrah 
Thakooy is considered next 1o him in succession, and takes the 
inheritance in his default, as well as on his death, provided the 
Jobraj after becoming Rajah has not nominated another person 
to be his Jobraj.—Uijun Manik Thakoor and othors vy. Ram Gunga 
Deo.—Sel, 8. D. A. Rep, Vol, II, p. 189 (Now Ed. p). 


According to the custom prevalont in certain mountainous 
estates of Tipporah, tho‘ordinary rulos of inhoritanco do not prevail, 
and the individual of tho family dosignatod Jobraj, and foiling 
him the individual called Burra Thakoor succeeds to tho estate and 
title of Rajah.—Zanee Soomtira v. Ramgunga Manih.—Sel, D. A. 
Rep. Vol. IIf, p. 40 (New Hid, p. 64), 


According to the Tlind& law Rajah has full power to nomi- 
nate a Jobraj or heir apparont, and a whole or uterine brother has 
a better title than a half biother.—Beer Ohunder Joobraj v. Neel 
KRissen Thakoor—S. W.R. Vol. I, p. 177. 


, Inasuit for succession to a Raj, tho right to which was founded 
on family custom governing the succession, the plaintiff stated that 
he was the eldest living member of the class out of which the aue- 
cessor could alone be appointed, and that the predecessor of tho last 
had promised to appoint him the plaintiff? The dofondant oon- 
tended that the choice of the Rajah within a certain class, within 


4 
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which he was included, was absolutely freo and could not bo con- 
trolled by the wishes of a former Rajah, 

Hold that where there was evidonco of a power of selection, the 
actual observance of seniority avon in a considerable sorioa of snecos- 
sions could not of itself defeat a custom which ostablished tho 
right of froe choice, and that oyen if tho instances had boon uniform 
aad without exception, that alono would not bo sufficiout lo support 
the piaintifi’s case. 

Where the custom required the union of two things to conali- 
tute the legal heir, viz, seniority in ago and neaincas of kin, ry 
claimant who has but one of theso qualifications (soniorily) cannob 
be entitled to succeed by the family custom. 

Held that the genoral xulo of Ifind& law, which gives a pre- 
ference as heir to the whole blood ovor tho half blodd oxtonds also 
to a Raj, in the absence of evidence showing that tho family custom 
by which the succession to the rajdom is govornod supersedes tho 
General Law, Where a custom is proved to oxish it suporsodes tho 
General Law, but the General Law still rogulates all boyond tho ous» 
tom,—Neel Kristo Deb Burmana v. Beor Chundo Thakoor and 
others.—Privy Counoil, the 15th of March 1869.—8, W. BR, Vol, XI, 
P.O.p. 21. Vide B. LR. Vol. II, P, Cp, 18, 


By the general Hindé law whoro a subjoct of inhorilanco 
is from its nature indivisible, and can thorofore doscond to ono only 
of several sons, the succession as botweon sons by difforont wives 
(other than the first wife) of equal caste, is lo bo dotorminad by tho 
priority of bixth of the aons, and not by tho priority of marringo of 
their respective mothers; and thoroforo with rospoct to tho succes 
sion to an impartible zamindareo in tho district of ‘Linnovolly in tho 
presidency of Madras, tho soneof the third wifo is, in tho absenae 
of proof of any special customs or family usago to tho country, Lo ho 
preferred as heir to a subsequently born son of the second wife 


A. special usage modifying tho ordinary law of anecoasion muab 
be ancient and invariable, and must bo ostablishad to bo so hy clew 
and unambiguous evidence.—Rama Lukshivt Ammal v, Sivwnuen 
tha Perumal Sethurayor—Privy Council, Be T. 2 Vol, XIL, 
pp. 890—408, ' 
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The moro impartibility of an oslate is not aufficiont to mako 
the succession to il follow tha course of sucoossion of soparate 
estate, Shiva Gunga Caso oxplainod* tho Sree Rajah Yanwmalu 
Ponkeujamah v, Sree Rajah Yanumalw Boooht Vortudrea—S, W, 
BR. Vol. XII, P.O. p. 2h, 


There is no differenco between tho position of a Rajah holding 
an impartible Raj and that of an ordinary zominday, in respect of 
his powey to relinquish tho property in favor of his noxt logal heir. 
Such g relinquishment is not forbidden by tho Hindé Jaw. 


"Whore the effect of such 9, relinquishment is to give the pro- 
perty entirely to the handa of his son, ho can, during his father’s 
life-time, question and challenge any agts done, and any acts that 
are alleged to have been done, by his father, and which aro denied 
by the father.—Jiuchimee Nawain Singh v, T. M, Gihon and others, 
—S, W. RB. Vol. XIV, p. 197. 


Held that a Ghatwali Mahal) in zillah Beorbhoom, with refor- 
ence to the usual practice and tho meaning and intent of the torm 
Ghatwal, is not divisiblo, on the death of a Ghatwal, among his heirs, 
but should dévolve entiro on the oldost son, or tho next Ghatwal,— 
Har Lat Singh v. Jorawun Singh—Sel, & D. A. R. Vol. VE, 
page 169, (New Ed, p. 204.) 


Mussamat Teproo Koonwurmr, (Dofondant,) Appellant, 
UOrvsUus 
Surwan Sinan, (Plaintiff,) Respondent, 


' Tudgnyent, 


The court observe that thero is no doubt that the Principal Sud- : 
der Ameen has decided correctly, as it is well known that the estal- 
lished eystom of the Ghatwalls, as of Hind families in general is 
that the right of succession is in tho oldest son and his descondants 
and representatives, and the pleader of appellant hag not been able 
to show any speciality in this case to tho contrary ; there is thorefore 
no necessity to enquire into the fact of Luchmun Stng’s possession | 





* Soo Anie pp, 244, 448 5 and Partition, ¢ 
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after his father’s death, such possession not having boon of such dur. 
ation ag could in itself creato any preseriplive title for hia doscon« 
danta, the defendant in this suit Bhola Sing tho grandfathor having 
died in 1830 Fusleo. 

This appeal is dismissed with costs, Suddor dootsion 25th Au- 
gust 1863, pago 765. 

Agreeably to the family usago, tho succossion by primogoniiuro 
to ah estate in Chota Nagpore (under tho Agent to tho Govornor 
General at the Hazari Bagh) was uphold agains a claim for 
division of the ancestral estate.—Zhakoorait Chulter Dhari Singh, 
v. Thakoovas Wiluch Dhari Singh—Sel, S D. A. RB, Vol. VI, 
page 260. ‘(New Ed. p, 828), 

By the usage of the zomindara of Pachote tho oldost son was 
held entitled to succced to the Raj, tho other sons as woll as tho 
minor branches of the family being only ontitlod 40 maintenance. 
Moharajah Gurur Narain Deo v. Anund Lal Singh—Sol. 8. D. 
A, Rep, Vol, VI, p. 282 (New Hd. p, 854). 


Jn the caso of an ostnte in Manbhoom, in tho juriadiotion of 
the Governor-General’s Agent al Mavari Bagh, it was hold according 
to tho usage of the fanily that tho sti¢cession vosted in tho 
eldest son of deceased Rajah born of any of his wivos, in profor- 
ence to the eldest son of his peat or fist Ranist—~Rajah Iayhov- 
neath Singh v. Rajah Ihavihur Sinyh—Sol. 8. D, A, BR, Vol. VIN, 
p. 126. ‘(New Ed, 146), 


Where in a disputed claim for a zomindari in junglo mehauls, 
it appeared on the evidence that it was an ostate that, by tho funily 
custom, had always been held by the chief malo heir, tho .omaining 
heirs vecoiving only food and raiment, and that it nevor hil been talon 
by a fomalo, ib was held that tho brothor of tho doconsed chjldloss 
Rajah should take his estate to tho oxolusion of his widows—Zhe 
widows of Rajah Zorawor Singh v. Koonwur Pertheo Singl.—Bel. 
S. D. A. R, Vol. IV, p. 67. (New Eid. p. 72). 


Tn a suit for succession to a moloty of tho ostatlo of tho Raja 
of Tirhut, the claim was dismissod on tho ground that tho secon. 
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sion devolved upon the defendant, in virtuo of a decd oxeonted in 
his favor by the late incumbont, such auocossion being in conformity 
with tho long established usago of tho family in which tho title and 
estate had uniformly devolyed ontive for many gouerations,—Maha- 
raj Kunwar Basudev Singh v. Maharaja Rudoa Singh Bahadur. 
8. D. A.B, Vol, VIL, p. 228. (Now Ed. p, 271). 


Tt is no bar to the division amongst hoirs of an estate, the pro- 
perty of a Ilind& family, that it previously bolonged to another 
family, in which the custom had obtained that the whole estate 
should pass to the eldest son.—Gopal-das Sindh Man Datta Maha- 
patra y. Narottam Sindh and others —8. D. A. R. Vol, VI, p, 195. 


Where « party sued to recover the Raj of one of the tributary 

_ maballs of Cuttack, as the son and heir of the late possessor, his 

claim was dismissed on the ground that his mother being a kept 

mistress and never having resided in the Mahall Sands, he was not 

entitled to succeed, according to the local and family usage,—Rajah 

Jenardun Ummar Singh Mahendar v. Obhoy Singh.—Sel. 8. D. 
A. B. Vol. VI, p, 42, (New Ed, p. 49). 


The plaintiff sued to obtain possession of thé Raj of one of 
the tributary mahalls in Cuttack as heir to tho late Rajah, by » 
slave girl, held that he coyld not, as such, succood to tho Zaz 
acogrding to tho established usage—-Balbhudder Bhourbur v. 
Rajah Juggernath Sree Chundun Mohapattur—So]. 8. D, A. RB, 
Vol. VI, p. 296, (New Ed. p. 872). 


According to the Tlindt law current in Benares, a childless 
widow is not entitled to sucaced to her late hushand’s estate, which 
devolved entire and without partition on him from his ancestors, to 
the exclusion of his brothers.* Rajah Shumshere Mull vy. Ranec’ 
Delryy Konwur—Sel. 8. D, A. Rep. Vol. IL, p. 169, (New Ed, 
page 216), 





* Tho pundits’ Vyavasthé upon which tho above decision was found is na followa:— 
«The Raj and gemindary hevig deseondad ontite and without partition to Rajah 
Aject Mull from lus snocators, hla widow can maintain ng right to possession ot ib, 
during hey te tle, heeaae air ie the ene curront in Gaiuckpore, a widow 
ix only enti e portion of the aucestial oatate, which o 
i nly entitled to por 8, LW pat tion rasy have 


Cuan, rv, J CUSTOM OR USAGE, 77 


Where by the usage of tho country and family of tho partios 
claiming certain prerogatives and property, it was customary thas 
suoh should vest in the senior male of a particular branch of the 
family, it wag held that a testamontary disposition in favor of any 
other member was void and of no offect—Moloshery Kowilagom 
Rana Puma Rajah vy. Mootherakal Rowilagom Rane Purme 
Rajah. Case 8 of 1828.—Mad. Dosis, Vol, I, p. 509. (Morl. Dig. 
Vol. I, page 334.) 

By the tenure of Ghatwally, the lands aro held undor a grant 
fiom the’ ruling power, by the peformance of tho dofined duty of 


the Ghatwal guarding the Ghats or passes. 

Upon the death of the Chatwal last soizod, tho lands descend on- 
tire to a male heir, as Ghatwal—Rajak Lilanund Singh, Appollant, 
vy. The Government of Bengal, Respondent,—Mooro’s India Appouly 
Vol. VI, p. 101, 

Where it appeared on evidence that tho eatato of a Tfindt 
deceased had not invariably devolved entire on tho chiof hoirs, bub 
had been taken by the most competent, and had beon occasionally 
hold by several heirs conjointly, the Court considored it to bo divi- 
sible among the hoirs according to tho Hind& law of inhoritance, 
and decreed partition of tho estate in opposition to tho claim of 
one heir to hold the same as an individual estale.—Baboo Gino 
dhavee Singh v. Kolahul Singh and others—-Sol, 8. D. A. RB. 
Vol. [V, p. 9, (Now Ed, p. 12.) 


This decision was confirmed on appeal by tho Judicial Committee 
of the Privy Council,—~ Vide Moore’s India Apponls Vol. II, pago db 


Whero a nephew of a deceasod Ilindt claimed a moiety of his 
wnole’s estate from his cousin, who had possorsod himself of the 
whole property, he was non-suited, it boing proved that the ektato 
had always devolved on the oldest son or the noavost hoits of the 
deceased proprietor, his other heiis boing only ontitlod to fod 
and vaiment from the estate —Mé, Moha-ranee and anothor v, anea 
Persaud Rae—Sol. 8, D, A, R. Vol. IV, p. 62, (Now Tid, p. 79) 


Evidence of the acts of a single family repugnant ov antago. 
nistio to the gonoral law will not establish a valid custom a Ustyt 
Vou, Il a 
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enforcible in a Court of Justice —Madhav-rao Rdyhavendra, Ap- 
pallant—Bdl-frishna Raghavendra et. al. Respondents.—Bom, 
EL G. BR. Vol. IV, p. 113, 


Where a custom, according to which the Rajahs of Beerbhoom 
had granted a right to a shave of proporty, desciibed an * Bhabak 
Mehals,” appeared to have beon always recognised by the Cowts, 
it was maintained notwithstanding that it is in contravention of 
the ordinary Hind law.—Wel Madhab Gossamee vy. Chunder Moo- 
hee Gossamee,—S. W. 8. Vol. XXII, p, 897, 


By the custom of a Hind family, no distinetion was made 
between the issue of a Sugy? marriage and a Lyalt marriage. 
Held that the issue of the son of a Sugyi wife first married was 
entitled to inherit the property of the grandfather, in priority 
to the issue of the son of a subsequent Lyahi wife.—Radaik 
Ghasiran v. Budaik Pershad Singh.—Marshall’s Reports, p, 614. 


Amovg the Jumboo Brahmins, if a man die leaving a 
daughter and no male issue, the daughter and her daughter would 
inherit the property even where undivided, and not cousins or colla- 
teral relations, who could only succeed on failure of all other hoirs ; 
ag it is the custom of the casto for womon to succeed, whether the 
family be divided or undivided —Dessaces Iurvee Shunkur and 
Roop Shunkur v. Man-koovwr and Amba.—Sol. Rep, 122. (Morl, 
Dig. Vol. I, p. 384.) 


Where, by the established usage of any country or province, 
the right of succession may be preserved to illegitimate obildren as 
well as to those born in wedlock or adopted, such usuge is to be 
adhered to. 

It appearing that by the custom of Nagur Brahmins in Bonares, 
illegitimate sons cannot inherit, judgment passed against the 
claimant, the illegitimate son of a Nagur Brahmin, suing for hia 
father’s estate—Sel. 8D, A. R, Vol, I, p. 28. (New Hd. p. 87), 


The plaintiff claims a moiety of the Jelamuta Zeminderes 
under the ordinary rules of the Hind@ law of inheritance. “he 
defendant pleads a faraily custom under which the landed property 
invariably descended to the eldest sou, or, on failure of issue, to the 
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next male heirs in exclusion of all other hoirs, As tho dofondant 
is unable to establish the existonce of the alleged family custom, 
the decision of the lower court was reversed, and a deores givon fur 
the (plaintiff) appellant. Whenover o plon of family custom is nob 
off against the ordinary law of inheritance, it is nccossary that usngo 
be ancient and invariable, and be establishod by clear and poritiva 
proof—Rajah, Kunewar-naraen Roy, ( Platniif’,) Appellant v. 
Dharant-dhuw Roy guardian for the minor sons of Krishnender- 
naracw Roy, (Defendant,) Respondent—S. D, A. Docis. for 
1858, p, 1132, 

In the'case of Sumrun Singh and others v. Khelunr Singh 
and Hur-dal Singh, the respondents pleaded the peculiar usage of 
their family, which, they averred, was sufliciont to regulate the mode 
of succession: and thoy adduced two instances, in which tho dis- 
.tribution had been made by the number of wives without any ro. 
ference to the number of sons that thoy had borno respectively, 
The proceedings in this case were delivored to tho pandite for an 
exposition of the Hindd law, and from thoir written opinion, it 
appeared that to legalize any deviation from tho strict lotter of the 
law, it was necessary that tho usage should havo boon prevalent 
during a long succession of ancestors in the family, whon it bo- 
comes known by the name of leuldehér, In supporl of thera 
opinions the following texts of Varmtasratt and KAvyAyAna wore 
cited:—~" Where there are an equal nambor of sons borne of tivo 
or more different wives, oqual in degroo, tho distribution is to he 
regulated according to the mothers; but whore the numbor of the 
sons (by different wives) is unequal, tho distribution is Lo he regula» 
ed by the number of sons,” ‘Whore a usago is horeditarily and 
scrupulously adhered to, it acquires the appellation of duty; and 
must be adhered to.” On rocoiving the above oxposition of tho law, 
the first and second Judges of tho Sudder Dawanny Adawlut, who 
tried the appeal, being clearly of opinion that the plaintiffs had nob 
proved such a usage as is requirod to justify a doviation from tho 
Hindé law of inheritance, awarded thom a two-anna share of tho 
Zemindaree (in conformity with the Hindé law.)—Sol. S. D, A. Itop, 
Vol. i, pp. 116, 117. (Now Ed. p, 147.) 


A claim to an estate on the plea of fumily usage whereby a 
brother succeeds a brother to the projudice of surviving aoss diye 
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allowed, on proof that such was nob the family uaogo, but only in 
one instance the brothor had soized on and maintainod: his title by 
violence,.—Pratdd-dev v. Sarb-dev Rdylat—S. D. A. 


Rop. 
Vol, Il, p. 249. (Now Ed, p, 321.) 
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SGOTION Ir. 
ON RMIGRATION. 


Cancurta, 8, D, AiZhe 22nd of June, L801, 


Ras Cnunprr Naragn Crowpury, Appellant, 
versus 
Gooun Cand Gou, Respondent. 


Suit for tho Innded estate of a desoasad Iindti, situated in Bongal, by tho son of his 
sister, against the son of his patornal uncle, By tho Inw of Hongal the plaintit 
would be helr: by tho law of Mithila, tho dofondant. Aa tho aatato was aituatod 
in Bongal, and tho family, originally from Mithila, had resided for gonerattons 
in Bengal; had intermairied with Bougal Woon; and had not uniformly obsotyedt 
the religious ordinancos of Mithila ; adjudged that tho Bengal Inw must govern 


the onto, 
(The principal part of the desision 18 na follows :) 


Tho (Sudder) Court put the following quostions to their pun- 
dits, By the law as received in Bongal, which of tho partiog hag 
aright to the contested zomindarce? and which necorling to the 
Mithile low? and if'a Hind& of Mithila rosido in Bongal, and 
regulate the religious ceremonies of his family, connacted with 
funerals and marrioges, by tho shaster of Mithila; or if a Hindi 
of Mithila reside in Bengal, and regulato those coromonica by tho 
Bengal shastev; in each case, by which Jaw will his oivil righta bo 
determined? The answer of the pundits rocitod that “if tho family 
being from Mithila, but dwelling in Bengal, porformod religions 
rites with the people of Bengal, and held « zemindarao in that pio» 
vince, Gocul-chand (the sisler's son) ia heir to it, conformably with 
the Bengal law. Butif the family morely dwelt in Ronugal, anc 
performed roligious ceremonies with Alithile poople, and observerl 
the laws and usages of that provinco, thon Raj-chunider (tho aon 
of a paternal uncle) will inherit agrocably to tho Muthila Inw,” 
And from the evidence taken it appeared that the purokit or fani. 
ly- priest, of each of the parties, was a Brdiman of Bongal; that 
the ancestors of the parties, whoso family had boon resident in 
Bengal for sevoral genorations, had inter-married with Bongal 
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women; that tho rites and ceremonies connected with funerals or 
maniages, had been some times according to the Mithila, and some 
times according to the Bongal shéstra, Under the opinion given 
by their pundits, and on consideration that the contested lands 
were situated in Bengal; that the family had been long resident 
in Bengal; and that there had been no uniform observance of the 
ordinances of the Mithila shdstra, the Sudder Dewanny Adawlut 
(present J. Lumsden and J, H. Havington) held that the case had 
been well determined by tho provincial court according to the Ilin- 
dG law of Bengal+—Sel, §. D. A. R. Vol. I, p. 48. (New Hd, p. 56.) 


Caxcurra, 8, D. A—TZhe 24h of April, 1812. 


Gunaa-puit Jna, Appellant, 
VETSUS 
Snee-NaRsiIn Rat and Mussummaur LeeLLa-worrer, (widow of 
Lullit-narain Rai), Respondents, 


A poraon settling in a foreign district shall not be doprived of the benofit of tho laws of 
his native dlatriot, provided ho adhove to its cuatoma and usages, According to tha 
law, as onrrent in Mithils, claimants to inheritance as fay as tho aoventh and oven tho 
fourteenth in deacont in the malo line fom « common ancestor, aro preferable to tho 
douain by the mother's sido of the deceased proprietor. 


This was an action brought by Gunga-dutt Sha in the Zillah 
Court of Purnea on the 18th of January 1806, againgt Sree-narain 
Rai and Lullit-narain Rai, for the recovery of tho estate, real and 
personal, of the late Rajah Inder-narain, vacated by the death of his 
widow, Ranee Inderawutty; the plaintiff claimed ag heir to the 
estate of Rajah Inder-narain, the Raneo’s husband, to whom he was 
maternal first cousin, viz., son of the sister of Inder-narain’s mother. 

‘The defendants were lineally descended from Sumroo Chowdry, 
paternal great-grandfather of the great-grandsire of Rajah Inder- 
narain, The estate in dispute, the zomindary of Iabelee Purnea, 


okey 





* If the family had been shown to havo continued in the obscivance of the untinal 
Jawa and anges, namely, those of Mithila, the rule of inhorltanos, ng oatublishod in 
that province, muat have heen followed. By tho diguse of them, tho adoption of the 
puto en lawa .of oneal ane aniploymsent ot pies of this provinces in religious 
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Nets by Mit tao ‘ pted Bengal for ite country fo all matters 
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is partly situated within the limits of the provines of Bongal, and 
the late Rajah and Ranee, as woll og the parties in this cause, waro 
yesident within that province; but all religious coromouies, and 
those of a civil nature, including marriage, wore porformod in tho 
families of both appellant and respondent (as thoy had boon in tho 
family of the late Rajah and Ranee, whose ancestors camo into 
Purnea from the adjacent district of Mithila or ‘Thihoot) by a Mithila 
Purohit, or priest, according to the shasters curront in that district. 
On a reference by the Zillah Judge to the pundit of tho Court, 
with the view of ascertaining tho Hindi law in this caso, ho 
delivered the following vyavasthd :—" Indor-narain Rai died without 
leaving a son, grandson or great-grandson ; his property camo to 
his wife. ‘There being no kinsman to her husband within tho re- 
lation of brother's son, Sroe-narain and Lullit-narain (dofondants) aro 
the sapindas (connected by funeral oblations) and snecoed to his 
propeity. They surviving, Gunga-dutt Jha, the son of Tnder-narain’s 
mothe’s sistet, who is among the Bandhus (cognates or maternal 
kindied,) dows not succeed.” Vyavasthde of sevoral pundils in 
which the right of the plaintiff was uphold, having boon exhibited 
by the plaintiff; the Zillah Judge trausmittod tho genealogical tables 
of the parties, togethor with tho above vyavasthds, to tha Provinoial 
Court of Moorshedabad, and subsoquently to tho Court of Suddor 
Dewanny Adawlut, for the opinion of the Hindi law officors of 
those Courts, The Vyavasthé of tho pundit of tho Provincial 
Court of Moorshedabad was to tho following offect :— lho widow 
of Rajah Inder-naiain possessed her husband’s ostate. Aftor hor 
death, there survived the maternal first cousin of hor husband, aud 
the descendants of her husband’s ancostor (in tho Gth dlogreo,) Th 
» this case, maternal first cousin is ontitled (0 offor funoral oblationa 
and recover tho estate, The Vyavasihé of tho pundite of tho 
Sudder Dewanny Adawlut, in answer to tho reforonco te tho Zillah 
Judge, was to the following offect:—" Aftor tho death of 
Raneo Indeiawutty, widow of Rajah Indor-narain, thora bej 
descendant in the relation of brothor’s son; tho ri srctiny 
; : ; yauastha ool 
ing the right of Sree-narain and Lullit-narain, tho supinidas of hor 
husband, to the estate left by the Rajah, and possessed by thy ‘hin 
: annie according to tho Bibada-chintamant, and other Wink 
urrent in tho district of Mithila, ‘Lho Vyavasthé which doelarey 
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the right of Gunga-dutt Sha, son of the Rajah’s matomnal aint, who 
ja therefore a Bundhw (cognate) of tho Raneo's husband, is not to be 
approved; that exposition of tho law, however, is in conformity with 
the Déya-bhdga, Déya-tutwa and othor books omrent in Bengal,” 

The Zillah Judge, undor the above opinion of the pundits of 
the Sudder Dewanny Adawlut, passed a docreo, dismissing tho plain- 
tiff’s suit, with costs. 

On appeal to the Provincial Court of Moorshedsbad, tho first 
and second Judges of that Court baving made another reference to 
the pundits of the Sudder'Dewanny Adawlut, for a more specific 
detail of the grounds of their opinion in favor of the respondents, 
avyauasthd, to the following purport, was dolivered :—“Uhal the 

* partios being of a Mithila family, and performing their coromonies 
according to Mithila shasters, the caso ought to be decided accord~ 
cing to the books current in that district; that, according to the 
received and most authoritative books of law of the Mithila system, 
which was current in Purnea also, the paternal kindred are entitled 
to succeed before the maternal relations, and that consequently the 
appellant had no legal right to tho succession claimed by him,” 
The Provinciql Court, in conformity with the above vydvasthd, 
passed a deoreo affirming the decision of tho Zillah Judge, and dis. 
anissing the appoal with costs. 
» A further appeal was preferred by Gunga-dutt Tha to the Court 
of Sudder Dewanny Adawlut, The Court (presont J. EL, Uaring- 
* ton and J. Stuart), under the opinion of the Tindu law officers, and 
on reference to a former decision in the case of Raj Chunder v Gocul 
* Chand Goh,* passed on tho 22nd of Juno 1801, (on which occasion 
«% it had boen determined, that if a person of a Mithila family, living 
+, in Bengal, have a Mithila Purohit, and perform the coremoniag 
eed asual on ogeasions of joy and mourning, according to the Mithila 
» shaster, his right of inheritance and other claims are determinable 
by the law authorities current in that country) were clearly of 
opinion; that the decision in the present case should be governed by 
thoxe authorities ; it having been clearly ascertained, that the usages 
of Mithila had continued. to be prdotiged in every respech by the 
parties. With & view, therefore, to ascertain the law ad applicable 
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to the case, according to tho Lest authorities of that syalom,’ rofar- 
ence was made to tho Patna Provincial Court and to the Judge of 
‘Zillah Tirhoot, to obtain Vyavasthds fom tho pundits of those 
Courts, 

In the replies to those roforences, mauy toxts wore cited to 
show, that, according to tho Mithila authoritics, the ostato of n 
person, on failure of heirs within tho relation of brotlor’s son, 
devolves on the paternal kindred, who aro supindas, which rola- 
tion includes the descendants of a paternal ancestor to the sixth 


* degree, and ceases with the seventh porson ; in default of sapindas 


on the samdnodakas, or those connectod by a common libation of 
water, viz. the more distant paternal kindred oxteuding to tho 
fourteenth degree, and on failure of semdnodukas, Lo bhase tormot 
bandhus or cognates, Tho appellant bolonged to the latter dor- 
Gription of relations, ‘The Court of Sudder Dowanny Adewhat, 
under the above Vyavasthas, boing of opinion, after a careful oxa- 
mination of the objections of the appellant, that the right of the 
respondents was preferable in law, according to the Mithila system, , 
by which the decision of the present caso was guided, passod a Anal 
decree, affirming the decisions of the Zillah and Provincial Courts, 
and dismissing the appeal, with costs.—Scloct Reports of the 8. D, A. 
Vol, II, p. 11 (New Ed, p. 13.) 

Tho above was, in appeal, affirmod by the Judicial Committeo (of 
the Privy Council), the abstract of whose judgment ia aa followa:— 

By the Hind& law in force in Méthilé ov 'Virhoot, tho right of 
succession vests in tho descendants in the paternal lino in preference 
to those of the maternal line; and such law continues to rogulate 
the succession of property in a family who havo migrated fom thab 
district, but have retained tho religions observances and ceremonies 
of Mithila, 


A suit having been instituted to recover tho eatute of a* Iindé 
Mithalese by the maternal first cousin of tho lag malo prapriotor, 
who claimed to be ontitled according to tho law in foreo in enuinlow 
Held by the Judicial Committoo {affirming tho judgmont below) 
that according to all the authorities, the shusters of Mithila wore 
to govern the succession, aud that by them the party tu possossion 
being descended m tho sixth dogice in the paternal lino wan to be 


nee . the maternal lino: notwithstanding that pat of the 
‘On. i, 
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property was locally situate in Bengal, and that tho last proprictor 
was domiciled thero.%—2utehe-pully Ditt Jha and othora (sons, 
heirs, and logal ropresentatives of Gunga Dutb Jah, deceased) 
Appellants versus Rajender Narain Rae (son and ropresontative 
of Sreo Narain Rac, decoased) Respondent.—Moore’s Tndia Appeals, 
Vol, IT, p. 182, , 


The title to land in Purnea, boing in dispute, upon the question, 
whether the Mithila or Nuddea Law was to regulate tho succes- 
sion, the test to be applied is, the form and character of religions 
rites and ceremonies, and tho usages of the family. 

Whore, therefore, a family of Bengali Soodra sutgops, who had 
migrated, at a remote period, from (tho district of Burdawan) tho 
South-west of Bengal, whore the Nuddea law provailad, to the dis- 
trict of Purnea, where the Mithila law was in force, and adopted 
and performed their religions rites and coremonies, according to the 
Jaw of Mithila,—it was held by the Judicial Committes (of tho 
Privy Council) affiming tho decree of tho Sudder Court, that tho 
Mithile law, in such case, must govern the right of succession. 
Rani Pudmavati appellant and Doolar Singh and others Res- 
pondents.—Privy Council, Moore’s Tudia Appeals, Vol, IV, p. 259, 


Upon a claim to tho inheritance of a gemindany, situate in 
Midnapore,which had been held in possession, for a long period autorior 
to the institution of the suit, by the family of sut-gop Brahmins, who 
had migrated from Bengal to Midnupore, hut had retained thoir 
Jaws and performed their religious ceromonies, according to the 
Déya-bhéga and othor authorities in forco in Bengal, it was held by the 
Judicial Committee (of the Privy Council) affirming the judgment 
of the Sudder Court, that the Ddya-bhdga Shdstra must govern 
the descent, and not the Mitaksharé, which piovailed in Midnapore, 


A Yeed of gift of the zemindary to a stranger, by the widow of 
the zemindar, last seized, who died without issue, which gift was 





* In tho above decision, the opinion expressed by My, Hairington in tho judgmont 
appealed from was confirmed by the judicial committee, who, inter alia, anid :—" Mr, 
Harrington, who considered the question, js of opinion that the iuto of sugcoasion 
ought to be the Mithila lny, according to which the parties havo governed themsolves, 
and he lays it down as a clear proposition of law, that in ease whero tho family migrates 
from one territory to nnother, if they preserve tholr anclent icligious cer amoitios, 
they also uimeerrs the law of succession. It appoars to their Lordships, that the opinion 
expressed by My, Harrington ia the law to govern thia one."—~2 Moor, I, A. pp, 168, 167, 
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made with confirmation of the Bundhus, tho mothor’s brother's sons, 
the heirs: Held to be valid by the Déya-bhégu Sushira, as against 
a party claiming the succession, according to tho Milékshard, ag 
being descended in tho seventh romove, in the malo lino, from tho 
common ancestor—Rant Sreemutty Debia vy. Rant Koond-lubam 
Moore’s India Appeals, Vol. IV, p. 292. 


A Ilindd migrating from one province to anothor, and acquiring 
property in the territory whero he settlos, must bo prosumod, until 
the contrary be proved, to carry with him and rotain all his 1oligious 
ceremonies’ and customs,.and consequently his law of succeasion ; 
especially when the family is shown to have brought with it, its own 
priests, who and their descondants aftor Lhom continuad Lheir min« 
istvations down to the period of contost.* Nobin Chunder Pardhun 
(Defendant) Appellant v. Junardun Misser (Plaintiff ) Respondont.¥ 
High Court, the 80th of Decomber 1862, Suthorland’s Wookly 
Reporter, coutaining Full Bench Rulings, Special numbor, pago 67, 


Where a family originally migrated from tho Mithilw province 
to the province of Bongal, the presumption is that thoy havo pro 
served the roligious rites and customs prosoribed by tho Mildkshart 
Law, unless the contrary be proved—Koomud Chandor Roy (plain 
tiff) appellant v. Secta-kant Roy and othors (defendants) respondents, 


Ibid. page 75. 

In the Rajah of Coorg’s onso, it was hold that tho suacossion to 
the property of a Iindé is govorned by tho lawa, which rogulato his 
religious rites, and not by the domicile of himsolf and his family, 
There the Rajah made his will and died in England, his fainily 
resided at Benares, The succession was govornod by tho Aléleths 
sharé which is tho prevailing authority in Coorg—Ind, Jur, for 
1862.8, p, 109, II Nort. L. 0. p, 474, 


Hind@ law is in the nature of a porsonal usago or oustom, and 
probably migrating families or tribes would rotain thoir own nangus: 
the presumption is in favor of the continuance of tho ancient fumily 
custom.—Soorendes Nath Roy v. Iinamony Burmont, Bongal le W 
Reports, vol, I, P, O. p. 26.—S. W. BR, Vol. X, P. U. p. 65, 





* Tho body of this dooisi ie a 
Vyavasihe Darpa nia (2ud Un) 86. which tho abvve is Uke abutiaut, sn given in the 
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Hindd familios are ordinarily governed by tho law of their 
origin, not by that of their domicile, Tho presumption is in favor of 
the law of origin until the adoption of tho law of a new domicile 
is proved. Lukkhes Dobea v. Gunga Gobind Dobey.—- Sutherland’s 
Reports for 1864, p. 56, 


Tho presumption is that all Hindt families migrating to any 
place rotain their old rites, customs, and laws of succession, until 
the contrary is provod.—Sonatun Missor y. Ruttun Mattab, Suther- 
Jand’s Reports for 1864, page 95, 


Proof of the fact that in matters connected with succession, the 
law of the country of domicile has heen adopted by a» family, ne« 
gatives any presumption arising from tho obsorvanco of anciont 
customs in other matters.—Chunder Sekhar Roy v. Nubeen Soonder 
Roy.—S. W. R. Vol. TI, p. 197. « 


Hindé families are governed ordinarily by the law of their 
origin, and not by their domicile. In the caso of a Mitdbshard 
family residing in Bengal the prosumption would be m favor of its 
being governed by tho Aitdksharé law, until proof wore givon of 
its having adopted the law of its new domicile.—Pirthes Singh. v, 
Musswnmut Shiva Soonderee and the Collector of Bhagulpore on 
behalf of the Court of wards.—S, W. BR, Vol. VIII, p. 261, 


The presumption that » Iind} family omigrating in to Bengal 
fiom the N, W. Provinces, imports ils own custom and law rogus 
lating the succession and tho ceremonies of Ilindd law in tho family, 
may be rebutted by showing that except os regards marriage all 
other ceremonies aro performed according to the law of the Bengal 
school and by Bengal priests —Ram Burun Panduh v. Kamineo 
Soonderee Dassee.—S. W. BR, vol. VI, p, 275, 


Thé Jains me goyerned by the Hindé law of inhoritanos appli« 
cable in that part of the country in which the property is situate. 
Lallah Mohabeor Persad and others v. Mussummét Kundun Koons 
par—8, W. RB, vol, VIII, p 116.* See Bhaguén Daa Tujmal y. 
Rajmat alias Hiraldl Lachiman-dds.—Bom, H. C, Reports. yol, X, 
a Gj. p. 241, 





* Seo ante, page 232, and also page 486, 
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OHAPTER V. 
SECTION 1—-ON MAINTENANCE. 





Privy Counor.—Lhe 28th of Marek 1878, 


Ragan Pineoee Sinew (Defondant) 
Versus 
Rant Ras-Koour alias Ranr S1rp-cowar (Plaintif) 


[On appeal from the High Oourt of Judicature 
North-Western Provinces. ] 


‘A Hindu widow is not bound to resido in hor doccased husband's fnanily how ; and sho 
does not forfeit hor right to maintonanca out of her husband's estate by going to reride 
elaewhere unless she leaves hor husband's house for the pm poso of unohuatity, ov fur 
any other improper pw pdqe,—Atroaa of majntonanes may bo awaided, 


The judgment of their Lordships was delivered by 

Sir B. Peacock :—This was a suit brought by Rani Raj-koooy 
against Rajah Pirthoo Singh to recover arrears of muintouanco, aud 
algo to have a decree for future maintenance, Rajah Pirthoe Singh 
was the adopted son of Rajah Petumbor Singh, and tho plaintiif 
wwas tho fourth or youngest of tho four widows loft by the lato Rajah 
The Subordinate Judge gave a decroo in favor of tho plaintift, which 
was appealed to the High Court, who supported that decision and 
increased tho amount of maintenance awarded by it, Wom that 
decision there is an appeal to Hor Majosty in Counoil, which we now 
have to consider, he defence set up by tho adopted son waa that 
the plaintiff had been provided with maintonance so long as sho 
lived with the family of hor deconsed husband, bub that sho had 
quitted his houso for improper purposes. Ilo snys—~* ho defend 
ant provided tho plaintiff with maintenance so long as alo remained 
in ‘Ava’ (that was the family house), according to the family oustioni. 
In 1861, the plaintiff, disregarding her husband's honor, left for 
Kotah with Bholanath, contrary to Uno terms of tho will and the 
family custom, and became an abandoned charactor, ‘This boing ao 
she has lost her right, Evon after this tho defondant, to avoid 
scandal and to oblige her, and relying on hor promiso that sho would 
no more let Bholanath have any access to her, allowed hor lodgings 
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at Durriya-pore, and regularly took care of hor maintenanco. The 
plaintiff’s claim for maintenance prior to the institution of the suit 
is, therefore, illegal, and her claim for interest is also illegal, the 
payment of which was never stipulated. Tho plaintiff has never- 
theless not parted with Bholanath, 4 ¢, she has continued to act 
and hehave contrary to Her promiso, disregarding the honor and 
custom of the family, and has not left off her former bad habits. 
She has, thorefore, no right under the Hindt law to have a main- 
tenance fixed for her for the future? Now, that defence on the 
part of the defendant has not been proved, and has been very pro- 
perly given up. The plaintiff alleged that some dispute arose be- 
tween her and the elder widow with regard to hor jewels which she 
did not make out; and she has not made out any cause for leaving 
the residence of her late husband any more than the defendant has 
made out his defence. The question, therefore, comes to this— 
whether a Hindu widow loses her right to maintenance by reason 
of her leaving her husband’s house, provided she does not leave for 
the purposes of unchastity or for any other improper’purpose, 


Several cases have been cited upon this point, and it will be 
ag well as to rofer in the first instance to a case which was decided 
by the Privy Council, a3 that is ono of the highest authority, ‘That 
was a suit by Oassi-nath Bysack v. Zurrosoondery Dasseo* which 
was tried in the Supreme Court in Caleutta, in which the Chief 
Tustice, Sir Edward Hyde Hast, gavo judgment. ‘ho question was 
put to the pundits, whether a widow was deprived of her property 
upon the ground of her having left her deceased husband's rosidence, 
Sir Edward Hyde East says:— Upon the last ground of error the 
pundits have uniformly answered that the widow was nob bound to 
live with her husband’s relatives. The eighth question put by the 
Court to their pundits was :—If a widow from a just cause cease to 
reside in the family of her husband, does she thereby forfeit her right 
of succession to her deceased husband's estate? A, “If a widow, from 
any other cause but for unchaste purposes, cease to reside in her hus- 
band’s family, and take up her abode in the family of hex parents, 
her right would not be forfeited.” He certainly goes on to say :— 
“Hye there was a good cause at the time, namely, the extreme youth 





* 2 Morl, Dig., 198 ; and Morton's Rep, 85, 
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of the wife, and no protonce was mado of tho prohibited onuso.” 
Tt was alleged that, having loft the rosidenca of hor ocenverl litte 
band, and having yefusod to rosido with tho fumily, who did not 
forfeit the property which sho had talon, ‘That onxo was appenled 
to her Majesty in Council, and was decided on tho Q4th Juno 1820, 
The opinion of the Judicial Committee was delivered by Lord 
Gifford. He says :~" With respeot to tho last supposad ground of 
error in this decree which was assigned by tho appellants, namely, 
that it was not ordered by oithor of the decrees that {Lunre-soondery 
Dassee should reside with, or undor tho caro, protection, and 
guardianship, of the appollants, who, as the surviving brothers of 
Bissovath Bysack, wero alone ontillod to have the curo, proteotion, 
and guardianship of his widow, the pundits appenred to bo narni- 
mous in the opinion that a ITindt widow is nol hound to live with 
her husband's relatives.” ‘hat is tho principle laid down, ‘Phon 
says his Lordship:—I will road the auswor Lo the oiyhth question 
put, which will explain what tho Hindt law is upon the auljoat, 
and in that it appears tho othor pundits who wore callod in agreod, 
or at least they expressed no objection to tho opinion pronounced. 
The question put is thia:—‘If a widow from a just cause censes to 
reside in the family of her husband, doos sho theroby forfuit hor right 
of succession to hey decoased husband’s estate # ‘Tho anawor is If 
a widow, from any other cause but unchasto purpoxos, conan to reside 
in her husband’s family and takes up hor abode in the family of lev 
parents, her rights would vot be forfoited.” hon his Lordyhip goon 
on to say ;-—" Now, it was not pretonded in this caso that sho had ro~ 
moved from the proteotion of her husband's family for wnchasto 
purposes, Sho was only of the ago of fourtoon yours at Ubo death 
of her husband. His brothers were young mon, aud sho thought 
it more prudent and decorous to rotivo from their protection, and 
live with her mother and hor family after tho husband's death, 
Therefore it appears quite clear from the answais givou by the 
pundits that she did not forfeit tho right of succossion bo hor hia 
band’s estate on account of removing from tho brothorw of her late 
husband ; that they had no vight to insist upon her vob withdrawing 
from them in order to put horsolf undor tho protection of hur 
mother; and, therefore, there apponrs to be no fonndation te that 
extent for the appeal,” Tho reasons given, that sho was only uf 
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the age of fourtoon years at the death of her husband, and that 
his brothers wore young men, do not appoar to bo tho reasond upon 
which that decision was founded. It was morely pointed ont, ag 
their Lordships understand the judgmant, for tho purpose of showing 
that the widow was not romoving from her husband's house for 
unchasté or impropor purposes, 

It, therofore, appears that a Tlind@ widow is not bound to 
reside with tho volatives of her husband; that tho relatives of her 
husband have no right to compel hor to live with thom; and that 
she does not forfeit her right lo proporty or maintenance moroly on 
account of her going and residing with her family, or loaviug her 
husband’s residence from any other cause than unchasle or improper 
purposes, 

That decision is quite in accordanco with tho vydvasihée which 
are quoted by Shama-churn Sircar in his book called ‘Vyavasthé 
Darpana? At p. 870, Vyavastht Nos. 199 and 200* are thus 
stated: Should a woman without unchaste purposes quit the 
family-house, and live with hor parents or othor relations, yet atill 
she is entitled to maintenance. ‘Tho widow, howover, is not entitled 
to maintonance by residing clsewhoro without a jusb causo, if sho 
was directed by hor husband to be maintained in tho family house.” 
The husband in this cnso loft o will, but ho did not impose any con. 
dition upon either of his widows to reside in his family-housoe after 
his death, 

Tt haa been held that the Hind law does not require a Hindd 
widow, for the purpose of maintaining hor raputation, necossarily 
to live with hor husband's relatives. Sho does not injure her repu- 
tation by living with her own mother or har own father, It is laid 
down as a rule of law that sho is not bound to live with her hus- 
band’s relatives. The decision of the Privy Counoil was quite in 
acootdance with those texts of the Hindi law referred to by Shama- 
churn Sireax, 

In the caso of Shiba-sundari Dasi, the widow of Golack-chunder, 
cited in Baboo Shama-churn Sivear’s book ab page $81,* in which 
Sir Lawrence Peel delivered a judgment, it appeared that Shiba« 
sundari Dasi, widow of one Golack-Chunder, who died during his 
father Ram Mohun’s life-time, voluntarily left the family-house 
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(“ voluntarily,” thal is Lo say, without’ any cause oxcept hor own 
will and desire), and sued the defondants, who wore tho surviving 
gons and representatives of tho other sons of Ram Molin, for sopi= 
rato maintenance: a verbal referonco had beon mado to three 
respectable ILindés, Kasinath Mullick, Gobinda Chunder Banarjeo, 
and Ram Mohun Neoghi, who awarded Rs, 12 por month ag sufi. 
cient allowanco to hor, sho boing allowod apartments in tho family 
house, and food, Sir Lawrenco Pool said Wo thiuk sho is on- 
titled to a separate maintonance. ‘ho words ‘food and raiment? 
being too vague and ambiguous an expression, wo must rofar it lo 
the Master to inquire and report whethor the amount offered was 
just and proper with roforence to her situation in life.” Thon in 
another case:—Srimati Mandodari Dabi, tho oldest of tho two 
widows of Tilakram Pakrasi, 2 Ilindtt nativo of Bongal, T beliove 
it was not made a question about her having left the (husband's) 
father’s house, but in that cage arroars of maintonanco were awarded 
to her and futuro maintonance secured. 

There was also the caso of Jadu-mani Dasiv, Khotor Mohn 
Sheal* in which Sir Lawrence Pool, having considorod tho whole 
question, laid down tho law in a clear and oxplicit mannor,  livory 
one who is acquaintod with Sir Lawrenco Pool must have the highoxt 
respect for his opinion upon all quostions of this Kind, Io dolivorad 
the judgment of tho Court, JLo said: — Tho question ix, whothor a 
Hindti childless widow, who, some short timo after tho duath of hor 
husband, uncompelled by cruelty or ill usage, lofy tho houso of the 
family of her deceasod husband, to dwell at first in tho house of 
her own father, and subsequently with her aunt, living with her 
own relations, tho rosidonco being in all respects a propor ono, and 
her conduct unimpoached, forfeits hor right of maintonanco ous 
of the property which was that of hor docoased husband in his life. 
time and which had devolved on his heirs.” ‘hore, the question 
was whether tho principle which had beon laid down in tho cao 
cited from tho Privy Counoil, which was applicable to proporty ine 
herited by a widow from her deceasod husbaud, way applivablo to 
a cage of maintenanco, Sir Lawronce Pool, after reforiiug to sume 
conflicting authoritios, said:—" This slate of tho authorities hat 
induced us to examine closely inlo tho law on tho nubjock Wa 
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should not hositate to follow the decisions of tho Sudder in pro- 
ferenco to {those of our own Comt, if thoy appeared to us to be at 
once moro just and more conformable to the TTindd law. We have 
intended to follow tho Privy Council. Tho Privy Council has, on 
the subject of tho right of the lindt widow to return to the homo 
of her paronts, laid down a broad rule, upon which it is not desirable 
to infringe, That Court says:— Ib was nob pretonded that sho 
had withdrawn hoiself for unchasto purposes. Sho was only four. 
teon at tho death of hor husband, his brothers wore young men; 
and she thought it moro prudent and decorous to rotive from their 
protection and livo with her mother and her family afler tho hus. 
band’s death, therofore it appears quite clear from the answers 
givon by the pundits, that she did nol forfeit the right of succession 
to the husband’s estate on account of removing from the brothers 
of her late husband; that thoy had no right 1o insist on her not 
withdrawing hersolf from them, in order to put herself under her 
mother’s protection.” ‘Lhe decisions of that Court must of course 
give the law to all Courts hero, The answor of the pundits which 
the Privy Council adopts, is, that ‘if a widow, from any other causo 
but unchasto purposes, ccased to roside in hor hushand’s family and 
took up hor abode in her parents’ family, hor rights aro not for- 
feited’” ‘Thon ho says:—-In tho Privy Council the question was 
whether the Lindt heiress forfeited hor estate, by sclecting without 
impropricty her fathor’s roof for her residence, Bub it is to bo 
observed that tho opinion of the pundits was gonerally oxprossed 
as to forfeiture of rights, and the Court exprossed in goneral torms 
that Uhe widow had a right under the ciroumstances to solect that 
residence, and could nol be compelled to reside under the roof of 
her husband’s family. This freedom of choice had respect to causes 
ag applicable to a widow nol an heiress, as to one who inherited ;” 
meaning to say, that the rule which had beon laid down was equally 
* applicable to a case of maintenance as ib was to the case of propaity 
which the widow had inherited ; that is to say, that she was entitled 
toy freedom of choice, and that unless she left tho residence of 
her deceased husband for unchaste purposes, she could not bo de~ 
puved either of the property which she had inherited from him, 
or be deprived of maintenance which the Hindé law requires the 
heirs of her husband to provide for her, 
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‘We aro, thorafye, not now dociding tho question fur the firal 
time. Woe ato nob now for tho first timo laying down a rule upon 
this subject, In the caso of Shwrno Moye Dossce v. Copal Lull 
Doss,* the widow sued for maintenance, and ib was hold that she 
was entitled to thet maintenanco nolivithstanding sho lad tefl the 
rosidence of her deceased husband. ‘Che Cow't auid,—"' Tu this enso 
a widow sues for maintenance, The dofendant, who iy her alep- 
gon, objects thal she resides in the houso of her fathor, and allogos 
that she is, thercforo, nob ontilled to maintonance ‘The widow 
alleges that sho left the family home because sho was torlined or 
rendered uncomfortable, but did not prove that allegation, We 
find, however, that it is laid down in the Vyavusthdé Darpanu of 
Shamachurn Sirenr, the learned interpreter of tho Jato Aujemo 
Court, vol. I, p. 819, s. 160, that ‘should a woman without inchaste 
purposes quit the family house, and live with her paronts or own 
relations, yet still sho is ontilled to maintonanen ;} and ina 16t, 
‘Tho widow, howovor, is not ontitled to maintenance by residing 
elsewhere without a cause, if slo was directod by hier husband to bo 
maintained in tho family homo.” Wo think, thovofory, that tha 
widow is entitled to retain the decroa for maintenance which sho 
has obtained, and dismigs the appeal.” 

In this caso their Lordships avo of opinion that thoro was ne 
direction by the husband’s will which rondorod it necossury for tha 
widow to reside in her husband’s honao, ‘Cho enso of a widow ix 
vory different from tho caso of a wife. A, wile of vornsa cannot Lenvo 
her husband’s houso when she chooses, and requino him to provide 
maintenance for har elsewhoro ; but tho cavo of a widow iy aiNurent, 
All that is required of ho is that sho is not to leave hor husband's 
house for improper or unchasto purposes, and she is ontilled to ro 
tain her maintonanco, unloss sho is guilty of unchustity, ov olbor 
disreputablo practices, aftor sho loaves that rosidonca. 

Tha case was triod by a Subordinate J udgo, in tho first ins 
stanco, who was a Hindu, and, thorofore, must bo aequuinted with 
the habit, usages, and roligion of Hinds; and ho thonglt that Uie 
widow having loft tho husband's houso, was atill entitled to her 
maintenanco, and ho awarded hor tho sum of Ry, 160 t month, with 


a sum of money calculated at that rete for tha yenra duving whieh 
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she had not been allowed maintenance. ‘Tho case was appealed to 
the High Court, and that Court thought that, having regard to the 
amount of the husband’s property, tho widow was entitled toa 
larger sum; and they awarded her maintenance at iho rate of 
Rs, 200 a month. ‘heir Lordships do not think it necessary to dis- 
turb that decision, ‘he amount of maintenance, it is stated in the 
Pyavasthé 197 in Shamachurn Sirear’s book, should be fixed with 
reference jo the proprictor’s ostate. Now in this case the deceased 
husband left property to the extent of two lakhs, or £20,000 a yoar, 
It does not appear to their Lordships to bo excossive, even though 
he left four widows, that cach of those widows should have a main- 
tenance allowance at the rate of Its. 200 2 month, equal to £240 
ayear, Looking to the state in which 2 widow is bound to live and 
the religious duties which she is called upon to perform, it doos not 
appear to their Lordships, having reference to the property of the 
deceased husband, thal this widow ought to receive a less sum than 
that which has beon awarded to hor by the High Court, namely, 
Rs, 200 a month. 

Some question was mado as to the right of the widow to recover 
past arrears, A case was cited from the Madras High Court in 
which arrears wore awarded; in the caso also in which Sir Law- 
rence Pecl gavo that claborate judgment to which I havo referred, 
arrears of maintenance were awarded to tho widow, as well ag a 
decree in her favor with rogard to future paymonta. 

Under these circumstances their Lordships aro of opinion that 
the decision of the Ihgh Court is correct, and thoy will therefore 
humbly.xecommend Her Majesty that that decree be affirmed, with 
the costs of this appeal. 


Appeal disnvissed,—Bengal Law Reports, Vol, XII, p. 288, 


aCatcurta, 8. D, A—Zhe 24th of March 1824, 


MussuMMAT Buugtoo, (Pauper,) Appellant, 
versus 
+ Pnoor Cuunp, Respondent, * 
Whore the widow of  Hindét is exoluded by law from inheriting 
her husband’s property, the Courts aro authorized to fix the amount 
: * Seo 2 Mad, IL C, 36, 
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Cuar. v.] 
of maintenance recoivable by hor from her husband's heirs, will 
reference to the circumstances of the family. 

This was a caso brought in the Patna Conrl ofAppoal hy the 
Appellant, formorly plaintiff (after having established hor pauperiam), 
for the sum of 1,46,075 Rupoos in yoady monoy, jowola and other 
property, on the 4th of Novombor 1815, againal tho Respondent, 
formerly defendant. It was sot forth in tho plaint, thal tha husband 
of the plaintiff (Durgahoo Naik) and the defendant, his brothor, 
after the decease of their cldor brother Nomeo Naik and Ruggoo 
Naik their father, carried on jointly a trade in various commoaditics. 
That by virtue of the deod of partition tho sum claimed is duo te 
the plaintiff as her husband's shave of tho proporly. 

On the 15th of February 1819, tho caso camo before tho Acting 
Sudge of the'Patna Court, and tho claim was dismissod on tho follow 
ing grounds, hat tho plaintiff, although timo and opportunity had 
been allowed her, had not filed the deed of partition montioned in 
hor plaint, that in » former suit ingtiluted by hor sho had not mon. 
tioned that deed, which might thorofore fairly ho prosumed nol to have 
been in existence; that the claim of tho plaintiff was therefore not 
established, and that sho was only entitled to recoivo a eum guiliciont 
for her maintenance, The defendant waa direotod to pay her for 
that purpose in future tho sum of twouly Rupees por mensom fom 
the lst February 1819 ; and in consideration of all tho cirennstanees 
of the case the parties wero mado Lo pay Lhoir own costa rerpoctively, 

The plaintiff appealed i forme pauperie from this daaisiun to 
the Court of Sudder Dewanny Adawlut, Ou tho 28th of Suplombar 
1820, the case Was brought forward boforo tho Sonior dudgo (Sir 
BE, Colebrooko and the fourth Judgo 8, “I, Goad) of that Court, After 
reading the papers it was thought necessary to insliliule a moro minnto 
investigation into the truth, or othorwiso, of tho stntomont mado hy 
the appellant in the petition sobling forth tho grounds of Appeal, OH» 
pecially as to the validity or othorwiso of tho dood of partition filed 
by her. An ordor was therofore passed that a copy of the potition 
of the appellant, sotting forth tho grounds of appeal and tho, origi. 
nal deed of partition filed on tho Slat July 1820, should be sent, 
togethor with tho ouhor papers of the cause, to tho Judges of tha 
Patna Provincial Court, 
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On a final return boing made by tho Provincial Court on the 
8rd of March 1828, the caso was brought to a hearing bofore the 
then Chief and Fourth Judgos (W. Loycester and W. Dorin), At 
ter the case had been gone through, an ordor was sent to tho 
pundits of the Court to deliver within one woolk an answer to the 
following questions If a Hindt inhabitant of Zillah Tirhoot, who 
caixied on trado jointly and lived togothor with his brother, died 
leaving a wife but no childron, and if the wife be heh to nono of 
the joint properties, movablo or immovable, is sho ontitlod to receive 
asum sufficient for her mainienanco; if sho is ontitled to receive it, 
whether the amount of it is to be sottled by judicial authority or 
jn what mannor, and what ought to be the iule in such cases as 
prescribed by the Tindd law? 

The xeply of the pundits was to the following ¢ffoct:—“If o 
Hind4G, inhabitant of Tirhoot, who lived and carried on trade with 
his brother, die, leaving a wifo, but no childron, and if bis wife does 
not acquire by inheritance his property, movable or immovable, she 
is entitled to receive a sum sufficient for hor maintenance, because 
the wives of those who dio without a division having taken place 
of the property, which thoy may havo possessed jointly with others, 
are by the Iind’ law eolitled to rocoive a maintenance, and the 
heirs of the deceased aro in tho first instance to decide upon the 
sum they shall give for that purpose; but if ib should appear that 
they neglect lo assign a reasonablo maintcnance, the Judgo is at 
liberty to award a cortain sum sufficiont for hat purposo, with re~ 
foronce to tho usage of tho family and their circumstances in life,” 
and to cause it to be paid hor from tho property of the deceased, 
It appeared fo the sitting Judges that the validity of the doed of 
partition was not proved fiom the further evidenco, nor the amount 
of the property established as sot forth by tho appollant; aud that 
there wag no reason for setting aside tho judgment of the Provincial 
Court of the 15th of Fobruary 1819. A final decision was there- 
fore passed affirming that judgment, and dismissing the appeal of 
the appellant, providing, however, that the respondent should pay 
to A the sum of 20 rupees per mensem, as awarded by the Pro- 
vinclal Court for her maintenance. The cosls of the Court wore 
made payable by the appellant, as well as the sum paid by the res 
pondont as costs in the Provincial Court, to bo levied from any pro- 
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porty which tho appellant might be proved Lo possess over ail ahove 
the sum of 20 rupeos per mensem assigned hor hy the Court for her 
maintenance.—-Sel. 8, D, A. Rep, Vol. LLL, p. 283 (New Md, p. 298.) 


A Hind& widow’s maintenance is a chago” upon the funily 
estate in whoscsoover hands tho ostato may full-Aussemmat 
Ehukroo Misrain vy. Jhoomuk Lull Dosy.~S, W. R. Vol. XY, 
page 268. 

The heir who takes and becomes possessed af the oxtate of tho 
deceased must be held to continuo to be primarily responsible both in 
person and proporty, for the maintenance of the widow, even though 
he should have fraudulently transforrod that estate, or otherwise 
have improperly wasted if, and tho widow is bound to look to the 
heix for her maintenance and to claim it from him primmily rather 
than from the estate transferred or wasted, which may novartheloss 
be in the last resort answerable to her claim. —Jtum Churn Cewaree 
v. Mussummat Jusoda Koonwer—Agra IL. C. Rop, Vol. UW, me 
page 134, 

Tho widow of an undivided Tlind& who leaves a co-parcenor 
him surviving, has, like the widow of a divided Mind whe leaves 
male issue, merely a right to maintenance, whoo, therefore, a 
widow sued for a Pulatyaputiw as hoiy to the surviving brother of 
her husband: Zeld, that tho suil must bo dismissal, Jel 
damuthe Viramant vy, Apper Raw and others.—Mad, IL. GC, Rep. 
Vol. IT, page 117. 


Whore maintonanco of a Lindt widow was nob mado by hot 
deceased husband dependent upon hor living with his family, sho 
is entitled to it, notwithstanding sho leave tho honso of his funily 
and go to that of hor father.—Surun-mayee Dussee v. Gapub Lull 
Dass.—Marshall’s Reports, page 407, . 


+ A Hind& widow’s right to maintenanes does nob ceaw on her 
leaving her husband's house—Sres-ram, Bhullaokurjea v. Pruddo- 
mookhee Debea.—S. W. BR. Vol. 1X, p. 152. 


The High Court remanded the caso for the defermination ol 
issues regarding tho circumstances of a widow who claimed mun 
tenance from her husbaud’s father, 
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Semble,—Sopavation from her husband’s family does not doprive 
a Linda widow of her right to claim maintenance from thom, if 
she happens to be in neody citeumstancos—Chundra-bhdga Bai v. 
Kadshi-ndth Vithgl—Bom, Il. 0. Rep, Vol. TI, p. 822. 


A Hind&é widow, who for no improper’ purpose loaves her hus. 
band’s family, does not thoroby forfeit hor right to maintenance. — 
Ahollya-bas Debea v. Lukkhimunee Debea—S. W. BR. Vol. VI, 
page 87, : 


Under the Hindi law, mere unkindness shot of cruelty would 
not be sufficiont justification for a wifo in leaving he. husband's 
house, 

Reference boing had to the first Codo of Criminal Procedure 
(XXV of 1861) and to tho oxisting Code X of 1872, Section 586, 
unless a husband refuses to maintain his wifo in his house, and 
has been guilty of acts of eryelty, which would justify her in leaving 
his protection, she is not ontitled tq maintenance while living 
apait from her husband.—Siia-nath Mookerjee v. Srimutiy Hoima- 
butty Debea.—S, W. R. Vol. XXIV, p. 877. 


Where a Tlindt wife had loft her husband’s house, and carried 
on an indepondent calling, and the husband did not object to the 
calling or give her notico to return, Meld that as she was dosivous 
of returning, and tho husband doclinod to maintain hor, sho was 
entitled to maintenance,—Nity Laka v. Soondery Dassee—8, W. 
RB, Vol. 1X, p, 476. 


Carcurta, H, C-—Zhe 20th January 1876. 


Present: 


The Hon'ble I’, A, Glover, and Romesn Counper 
e Murter, Judges, 
” Special Appeal from a decision passed by the Judge of Cuttach, * 
Bazoo Gotuck Cuunprer Bose (Defendant) Appolant, 
\ . VETEUS 
. Ranger Onitna Daven (Plaintiff) Respondent, 
Under the Tlindd nw, propa ty puichased from the heir with notice that a widow is 


entitled to be maimtamed ont of at, continues while in tho hands of the purchases 
to he charged with that maintenance, 


ve 
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Before following properties fiom which she is entitled to obtain hor matatonanaa In 
the hands of the putchasm, @ Iindé widow ia not bonnt iv all cases ta attompt 
to recover her mantonance from the hoivat-law. 


to. 


Miter, J—Wo do not think ib necessary to call upon the other 
sido in this caso. ‘Thee points have beon raised in Spocial Appeal 

First,—'That the claim of maintonance shoukl nob havo boon 
held as a charge upon the ostate in the hands of tho defendant, 

Second.—'Chab the plaintiff should nob havo boon allowed 
to recover a decide against the dofendant without first having r0- 
course to a sult against the heir. 

Third.—That tho dobts on account of which tho family 
property was sold and purchased by the dofondant, boing dobis 
which were binding upon the family, the plaintiff hay no right to 
charge her maintenanco upon that property in tho hands of the 
purchaser 

As regards the first quostion, it is not necossary fur us to docile 
whether in all cases under the [Lindd Law, maintonaned is to bo 
deemed as a charge upon property in the possession of a subsoqnont 
assignes from the heir, [6 has boon sottled by moro than ono doci- 
sion of this Court, thal where a purchaser purchases proporty from 
the heir with notice that a Iind& widow is ontitlod to bo maintnin« 
ed out of it, the proporty in the hands of the purchaser continues to 
be*charged with that maintenance. In this caso both Courts have 
found the fact that the defendant, bofora he puichayod the proparty, 
did receive such notice. That boing so, wo think that the lower 
Courts are right in making the property in tho hands of tho dofous 
dant liable for maintenance of tho plaintiff. 

As regards the second question that has boon argued bofora uy, 
it seems to mo that itis not a corract proposition of Mindi Law 
to say, that in all cases, a Iind’ widow is nob ontitled to follow pro- 
perties from which she is ontitled to obtain he mitintouancy in the 
hands of the purchaser, unless sho at first attompls to recover hor 
maintenance from tho heir-at-low. It may bo that in cortuin casos 
where the defenca is that sufficient property is still in tho haul of 
the heit-at-law from which the maintouanco can bo recovered, tho 
porson entitled to maintonanco might nob bo allowod to revover it 
fiom the purchasor of a small portion of the family propaity withoug 
first attompting to recover it from the propotties in tho powsusuion of 

Vou, IL, “ 
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the heir-at-law. But in this case there was no such dofonce, and, 
in either of the Courts below, the objection in this form was not 
raised. And wo do not think that wo ought to allow it to be raiged 
here for the first timo in special appeal. 

Tho samo remarks will apply to tho third ground of special 
appeal which has beon argued before us; that was nover raised in 
either of the Courts below; and we do not think that wo ought 
to allow it to be raisod for the first timo in special appeal. 

Upon these grounds wo think that the special appeal ought to 


be dismissed with costs, 
Glover, J—I concur.—S. W. BR, Vol. XXV, p. 100, 


A. Hind& widow's claim to maintenance upon an estate does 
not necossmily render (ho sale of tho proporty, subversive of her 
right; for even if there bo no other property out of which that 
maintenance can he derived, there is nothing to provent her from 
suing to establish her right to make hor maintenance a charge 
upon the property sold.—Anund-moyee Goopta v. Gopal-chunder 
Banerjea—S. W. BR. for 1864, p. 810. 


Held that the Iind@ widow’s right to maintenance being a 
charge on tho property forming her deceased husband’s ostate, re- 
mains claimable out of tho proporty, notwithstanding its alionation 
by the heirs, unless sho bargains to forego it,—LTeera Lall y. Awa 
sumunat Kousilluh.—Agya IL C, Rep, Vol. 1, p. 42. 


CALCUTTA I. 0.—Dhe 14th of December 1866, 


“ Prosent: 
The Hon'ble H. V. Bayley and Shumblioo-nath Pundit, Judges. 


Buvawan-cxuNpER Bosw and others (Defondants) Appellants, 
vergus 
. Binpoo Basuinep Dassen (Plaintiff) Rospondent. 
A Small Gause Court has juiisdiction only as rognids mreara of fixed mainteuanco, but 
not to determine tho right to receive it, 
On what principle maintenance for a Hinds widow should bo awarded, 
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Onar. v.J . 
Shumbhod-nath Pundét, J.—On the caso coming up for trial, the 
iespondent took objection regarding jurisdiction, but wo hold that 
the Small Cause Court could have jurisdiction only as rogaidy arrears 
of fixed maintonance, and nob for dotermination of tho right to re~ 
ceive it. 
We have groat doubls regarding tho legal liability of the apacial 
appellant, tho brother of the docensed husband of tho plaintilt, 
to support her, At least ho may be liablo to maintain her iu onso 
of his having obtainod from his fathor any property yiolding him 
an income. In that case also, tho amount of tho maintonaneo can 
be fixed with reference to the amount of this income, and not 
solely on the necessities of the plaintifl 1b is also to be kopt in 
mind that, in case of the income of tho spacial appollant from an+ 
cestral property, or in case of his personal liability, his personal 
property being small, the Lower Appollato Coutt will have to con- 
sider that the special appellant may find it more convoniunt to main« 
tain the plaintiff in his house than if sho wero to live separate. 
The reasons given by the Lower Appellate Cowt lo decroo two 
annas per day appearing indorrect, inasmuch 24 they aro nob in 
accordance with the above principle, we remand tho caso to the 
Lower Appollate Court to rotry tho whole caso, with rofurenge to 
the above remarks, and to fix an amount suitable to tho income of 
the special appellant—S, W. R. Vol. V1, p. 286. 


It is not necessary that a TWindt widow should be mmintainad 
in the same state in which hor husband would maintaty hor—Jt% lege 
persaud Singh v. Koopoor Konwaree.—S. W. R, Vol. LV, yp» 65, 


The question of the adoquacy of maintenance granted to 
widows and daughters depend on each onse on ila own peouliar 
circumstances,—Lino-bundhoo Ohowdry v, Rujmohinee Chowdry ~« 
8, W. R. Vol. XV, ¢, x, p. 78, 
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Cazcurra, I, C— Zhe 8th af September 1875, 


Present: - 
The Hon'lo W. Markby, /udyo. te 


Nozo Gorat Roy (Dofondant) Appellant, 
VCTEUS 
Sreemurvy Amnrr Morgu Dassun, (Plaintiff,) Respondent, 


A Givil Court has powor to fix the yalo of maintonance payablo by a husband to hiv 
wife, whore sho, for lawful oauso, is residing apart flom him, and to mako an ordor 
that maintenance ab that rate shall be paid in futuro, subject to be got asido or modi 
flod according to ou cumstances, 


I -think that the plaint did ask that the maintonance to be paid 
, to the wife should bo fixed not only for the poriod which had already 
elapsed, but for Lhe future, 

T aleesthink that tho Civil Court has powor to fix tho rato of 
maintenance payablo by tho husband to his wife in casos where 
sho, for lawful cause, is residing apart from him, and also power ta 
make an order that maintenanco aw that rate should be paid in 
future. 

But I think it equally cloay that, that order mush bo subject 
to any modification which futuro circumstances may vendor neces» 
sary, and that, under somo circumstances, tho maintenance might 
be withdrawn altogother, I am rather disposed to think that that 
iz so without Any spocial divections containod in tho ordor, I am 

P inclined to think that if it could bo shown that tho wifo had been - 
” wp _ Suilty of such misconduct as would disentitle hor to maintenance, 
or that, under the changod condition of circumstances, she could be 
7 called upon to retwn to her husband’s house, or that the rate of 
*. “allowance should bo changed, the Comt would havo power in all 
Buch similar cases oilhor to sot aside ov to modify tho order as cix- 

cumstances might require. 
* The deoree will thorefore be modified in gccordance with this 
, Yow—S. W. R. Vol. XXIV, p, 428, 

, A woman divorced for adultery who had continued in adultory 
t during her husband’s life, and in wnchastity after his doath, is not 
antitled to maintenance out of the property of hor deceased husband 


’ 
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according t#Hindé law,—Mutlemmal v, Kamakshee Anonal-~Mad, 
H. ©. RB, Vol. I, p. 887. 
A Iindé adultress living apart fiom her husband oan nob roe , 


cover maintenance from him go long as tho adullory is uncondonode 
Tlaia Shavates vy. Tata Nérdyon Nambudivi.—Mad. We O Re 


Vol. I, ac. p. 872, 

A daughter living apart from hor fathor for no sufliciont enuso 
cannot sue him for maintenance, late Shavatrt und mnrothor versua 
Llata Névdyan Nambudivt.—Mad, I, C. BR. Vol, 1, p, 872. 


~ According to Hindd law a son’s widow is ontitled Lo maintenance 
so long as sho leads a chasto lifo, whethor she clocts to livo wilh hor 
father-in-law or with hor own rolations.—Khoodee-monce Debeu v. 
Larva Ohand Chukerbutty—S. W. RB. Vol, I, p. 184. 


A Hindt father and son lived joint in food and worship, but 
separate in ostate——Held that tho widow of the son has no logal 
claim upon the father for maintonance.—Rujjo-moncy ve Shid 
Chunden Mutlich,—Hydo’s Rop. Vol. U1, p, 103, o 


On a division of an estato, tho Iindu law rocognizes tho right of 
a grand-mother to maintenanao, but nob hor title to any sharo of 
the eslate,**—Puddo-noolkes Dussee y. Ruce-monce Dussca—S, We 
R, Vol, XI, p. 409. : 


A. Hindft died leaving a widow and an adoptod son, who con 
tinued after his death, to reside in the samo dwelling-hougo in whioh 
they had resided with the deceasod during his life-time, and which 
formed a portion of ‘his estate, Tho son being an infant, tho widow 
had the management of the houso, and let o portion of ib to tenants 
at a monthly rent. Subsequently tho son sold tho houso, as his 
ptoperty by inhoritance, to a strangor, who gaye tho widow and 
tenant a week's notice to quit-—IZeld that tho son, avon if ho tut 
attained his majority, could not evict the widow, or authorixo tho 
purchaser to do go, without providing somo othor suilablo dwelling 
for her; nor in any case coukl the tonautbo tuned out without a 
month’s hotice, 


* Beo, honovor, Patition, 
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Tt sooms that the text of KAryAyana (2 Colobroolfe’s Digest, 
p. 188) is a restriction, and nol a moral precept only; that the heir 
of the deceased has not such o rightvin tho dwelling of tho family, 
that ho can at oucs, of his pleasure, turn out the females of the 
family, or sell it, and give the purchaser a right to turn them out— 
_Mongala Debee v, Deeno-nauth Bose.—B, L, BR. Vol. IV, p, 72; and 
8, W. B. Vol. XII, p. 35. 


A.son, whether adopted or begotten, can claim maintenance of 
his father until put into possession of his share of tho ancestral pro- 
perty.—-Agyavu Muppanur v, Niladateht dmmal and othors,—Mad. 

«HG, Rep. Vol. I, p. 45. 


According to the Hind& or Jain law, a father is not bound to 
maintain his grown-up son.—Prem Chand Peparah v, ulus Chand 
Peparah.—B, L. RB. Vol. TV, ap. p. 28; aud S, W. R. vol. 12,6, 1 
page 494, 


_ The illegitimate son of & Shiédra by a concubine not boing a 
slave, is entitled to maintenance according to Tind@ law, —Aluthu- 
swamy Juguvire Yettupa Naikar v. Venkatta Subha Yottia.—Mad, 
H, O, Rep. Vol. II, p. 298, 


Held that the appellant had failed to establish the allegod marri- 
age of his father with his mother, and that consequently his claim as 
a legitimate son of tho late Rajah of Ramuuggur could not be sua- 
tained; that ho was not entitled to inhoritanco as tho illegitimate 
son of tho Rajah, because his fathor, who was a Rajpoot, was a 
Khattri, ov ono of tho three regenerate or twice born races whose 
illegitimate sons could not inheril; but thathe was entitled to main. 
fenance oubsof his father’s estato.—Chuuturya Run Murdun Syn 

~V, Sahib Purthad Syn—B, L. R. Vol. IV, P. 0., 182; and § W. BR. 
. Vol. X11, p, 685, 


Tn,a suit for maintenance brought by an illegitimate son of a 
Hind Zemindar deccased,—Held that it was established that the 
plaintiff wis the natural son of such zemindar, and recognized by 
him gs such, it not having been essential to the plaintifi’s title to 
maintenance that he should be shown to have been born in the 
hoube of his father, or of a concubine possessing » peculiar status 
therein, Case remanded for the Courts in India to try whether auch 
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maintenance can be a charge upon an imparlible zomindary, or, if 
not, out of what property or fund, if any, tho son waa ontitlud to bo 
paid.—Muthu-swamy Jagivira Yettappa Nuikon v. Venoute-awwa 
Pettappa, 2 B. L. Ro. P. O., 15.—S, W. BR. Vol, I, p. G84, 


Plaintiff sued his older brother for maintonanco, enlenlated at 
Rs, 800 per month. ‘Ihe first Court gavo a dvcreo for Ra, 50 por 
month, which was reversed on apponl by tho Judga, on tho ground 
that he could recover no smaller amount than that claimed in his 
plaint, Held, in special appeal, that plaintiff had aright lo a fiud- 
ing by the Judge as to what amount and what kind of maintonange 
he was entitled to receive from defendant.—Neeladrea Singh vy. a= 
jah Rughoo-nath Singh.—8, W. RB. Vol. XV, ov. p. 411, 


No rule of Hindt law precludes tho recovery of anions of 
maintenance, The only bar to tho enforcement of a purely legnl 
right is the lapse of the time required by tha law of limitution to 
bar the remedy.—Venkopadhyaya v. Kavarit Tengustu—Mad, Tf 


C, Rep. Vol. If, p. 36. 


A right to maintenance beqtcathod to a porson is not affactod 
by private arrangement enterod into by tho membors of the teatalor's 
family, who are liable to pay the maintenanco as a charge on tho 
testator’s ostate. : 


A. plaintiff, howovor, who has resided, and been supported by 
tho family for twelve yoars aftor tho tostator’s doath without claim- 
ing the maiutenance bequeathed to hor, is prosumed to have waived 
her righti—Ram Lall Mookenjea v. Mussummat Cara Soondory 
Dabea,—8. W. RB, for 1864, p. 8. 


by 


A Hindt widow cannot alionato for any purposo proparty one 
trusted to her solely that from its profits sho may maigtain hors 
solfi—Seith Gobind Dasa y. Ranchora—N, W. BR, Vol, I TT, p. 32h, 


A Hindi widow's right lo maintonance out of Jands whivh he- 
longed to her husband and have dovolvod on hor son, iy a purely 
personal right, which caunot be sold in oxocution of a deerue ar 
otherwise transforred.—Bhyrub Chundor Ghow v. Nubo Chanter 
Guho—S, WR. Vol. V, p. 112, 
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There is no rulo of Hindd law which recognizes authority in a 
widow ontitled only to maintenance to make contracts for necessary 
supplies binding upon tho heir in possossion of the family property 
and liable to maintain hor.—Rama-swamy dAtiyan v. Minakshi 
An mal and another,—Mad, II. 0, Rep, Vol. II, p. 409, 


A Tlindt widow who had been supported by hor father-in+ 
law, aftor his death sued his oldest son for maintonanco and obtained 
adeorce for Rs. 150, notwithstanding the dofondant’s objection that, 
being one of three brothers who inherited their fathor’s ostate, he 
was notsolely liablo for the maintenance claimed. 


Held that as this was a Small Cause Court suit, the appoal did 
not lie, ‘Che maintenance of a widow is by Hindd law a chargo upon 
the whole estate and thorefore upon every part thereof, The dofend- 
ant might have the question raised by him decided by suing his 
brothers for contribution —Rama-ohandra Dikshit v, Savitri-bai—- 
Bom. H. C. Rep. Vol. IV, a. oj. p. 78, 


The fact of A having been long supported by B, or of his 
having been purchased cither ash slavo or as a chela will nob entitle 
him to claim perpotual maintenance for himself and his heirs, Rs» 
pecially where A does not show that he has been deprived of ordi- 
nary means of livolibood which ho might otherwiso have comman- 
ded.— Narain Dass vy, Moharajah Mahtab Chund Bahadoon,—S. W. 
RB, Vol, VI, p, 187. 


. Admitted legal opinions, 


An expelled wifo ia not ontitled to domand a shoo of hor husband's property, 


"” Q. A porgon had two wives, who quarrolled with each other, 
and tho husband turned away his senior wifo from his family houso. 
In this cage, is the first wife, during tho husband’s life, ontitled to a 
share of his property? If so, to what proportion ? 
R. Under tho circumstances stated, the wifo is not entitled 

to demand a share of her husband's property, 

~ Manu has declared, that a mother and a father, in their old 
age, © virtuous wife, and an infant son, must be maintained, even 
though doing a hundred times that which ought not to bo done, 
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: According to the proceding authoritios, tho oldest wifo is entitled 
‘ only to a sum sufficient for Lho necessary oxponsas altondant ow hor 
, food and vaiment, oven though expollod from her husband’s horse. 
1t ig the general rulo, that a wife must bo maintained by har 
husband. 
Zillah Sarun, July 10th, 1812.—Maen. TT. T. Vol. I, Chap. If, 
Case 3. 


Thora is no provision for atimony in tho Hindt law, bub only for maintenanes. 


> 


Q. A widow was in possession of somo proporty, which had 
+ devolved on her at tho death of hor husband. ho widow of hor 
son (who died before his father) sttos her for alimony to a specilic 
amount; and on referring tho caso bo a prndéé, Lho following yu. 
vasthé was given: that “if a widow liva in tho house of hor mothers 
in-law, the latter should afford her food aud vaiments but that wo 
rules as to a specific portion on account of alimony had boon laid 
down in tho law, and that this should bo dotermined by extont of 
means.” Is it then necessary, supposing that a disagroomont should 
subsish between the mother aud daughter-in-law, that tho latter 
should live with the formor? If thoro should bo any oslablishad 
rule making it incumbent to givo,alimony to tho family of the person 
“in possession of Lhe estate, and tho porson in possession should not 
give alimony in proportion to the extent of the moans, in aualt case, 
is it competent to any authority to fix tho amount to bo given ? 


BR, While the fathor and other relations of her hushand axist, 
the residence of a widow in thoiv houso is declared to bo obligutory 
on her; and the law does not contemplate any caso of opposition to 
this rule, as in the following toxt. 


The father-in-law and tho rest aro bound to maintain a vjrtuous 
and childless widow; but thera is no provision fora caso in whieh 
alimony* may be sued for, nob having been givon in proportion to 
the means: “Let them (tho brothers) allow a maintonanen to his 
(brother’s) women for life.’~Paina Cowt of Appeal February 
26th, 1870.—Maon, H, L. Vol. IT, Chap. (7, Case 4. 


* This word, according to 148 rendering in Moglish law, isnot exautty: applic ably ¢ bit 
thore does not appem to bo any other bottor multud ta express tlie semi ta el Che acid, 
Though the Hind tw does nob recognize alimony, yob Uv mmuunt ot maintenaies 14 
apeoiliod with sufficient precision. 


Vor, If, 7 
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An unchaste widow is not ontitled to maintenance from her huas 
band’s brothers, even though sho may have resigned her right to hig 
propetty in their favor, in consideration of such maintenance 
Maen. II. L, Vol. II, Chap. ii, Caso 6, 


Sons aro bound to maintain thoir aged paronts.—~Maen, TL, L, 
Vol, II, Chap. ii, Caso 6. 


According to the law ng cmrent in Benatos, the widow of a nophow is ontitlod to maine 
tenance only fiom his uncles witl whom ho was in pa tnorship, 


Q. Amerchant died, leaving threo sons, who succeeded jointly 
to the property of their father, and continued to carry on his mer- 
chantile concorns, The eldest of those brothers also died, and was 
succeeded by a son, who romained ag a paitner in the business with 
his uncles, and ho died childless, leaving a widow. Under those 
circumstances, is the widow cntitled to a share of the proporty held 
in coparcenary by her husband and his wnclos, or merely td subsis- 
tonce ; and if the former, is she ontitled to her hushand’s share, or 
Tess than that ? 


RR, Supposing the merchant to have died leaving thted sons, 
and they to have carriod on in coparconary bis commorcial concerns, 
and the elder of them to have died leaving a son, who also diod 
leaving a widow, whilo the properly was undivided ; in this case, the 
widow has no title to her husband’s share, but sho is entitled to her 
mainténance, a8 declarod by a text: ‘lo tho childless wives of 
brothois and of song, strictly observing the conduct preseitbed, their 
spiritual pavent must allot mere food and old garments which aro nob 
tattered.¥—~Patna Court of Appeal, May 8th, 1851,—Mussummat 
Chourasee, pauper, v. Kurmoo Bhulcet and another—Marcn. O. Lh 
Vol, II, Chap, IT, Case 7, 


A widow whose husband diod bofore Ins father has a legal clainy 
to maintenance only,—Macn. 1, I, Vol. II, Chap. ti, Caso 8 


A woman cannot inherit immediately from her step-son, but she 
js entitled to maintenance from his heiv.—Macn. H, Ix Vol, II, 
Chap ii, Case 9, 


A non, on suceoeding to hia father’s ostate, mvat maintain his stop-mobher and her 
diughtors; 
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Q. A person died, leaving two sons by ono wifo (who died 
pofore him), and a widow and her two daughtors, and subsequently 
to his death one of the sons died. ‘hore ue now surviving a son 
of his firgt wife, and a widow and her two daughtors ; and supposing 
tho widow to have received no portion of the property from hor 
step-son, in this case, is she entitled to any share of tho ostalo ; 
and if so, what is the extont of hor right? 


R. The widow is only cntitled to a proper maintenance from 
hey-step-spn, and if her two daughters have not beon disposed of 
in marriage, they will also have some share of thoir father’s woul 
to defray their nuptial expenses. Should they, aftar marriage, bo 
in want of maintenance, in consequenco of their husbands’ inability 
to support thom, they must be provided with food and raiment by 
their half-other, This is conformable to tho Déya-bhdgw and 
other authorities. Zillah 24-Pergunnahs, 24h January 1818.— 
Maen. H. L. Vol. If, Chap. ii, Cage 10. 


The widow of a separatéd brother is not entitled to maintenance 
from her late -husband’s family—Maon, Lf, I. Vol. Tl, Chap. iis 
Case 11, 


Tho illegitimate son of p porson belonging to ono of tho rogonoiato tulbos IH ontilted 
to maiutenanco only, 


Q. A Rajpoot died, leaving a widow and a concublue of tho 
Alger tribe, by whom he had four sons; and on his denth, his widow 
performed all the exequial ceromonies necessary on tho occasion, 
In this case, are the sons and thoir mothor antilled to any portion 
of the property left by the dogoased owner ; and if so, lo what plo» 
Portion is each of the survivors entitled ? 

7. 

&. Under the cirowmstances stated, tho entire property lott 
-by the deceased, excepting such orngmants and clothes as wore woun 
iby the goncubine and her gong, will dovolvo on tho widow, ‘he 
concubine and her gons have no right to shavo such pioporty, but 
they are entitled to maintenance, ‘his opinion is conformable to 


Menu, the Mitukshard, Vi iva 
» Viedda Ratnilcura, Vindda Chintdmani 
and other authorities, pens 
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Authorities, 


The toxt of Vrihaspaté, citod in the Viudde Raindkara and 
other authorities -— Tho virtuous and obedient gon born of a sudrw 
yvoman unto a man who loaves no legitimate offspring, shall take a 
provision Jor his maintenance, and the kinsmon shall inhorit the 
vemainder of the estate.” 


“This relates to the son of 8 woman, not lawfully married.” 
The Vindda Ratndhara and Vivdda Chintémani. 


“ Tiven a son begotten by a sudra on a female slave, may take a 
share by the father’s choice.” “From tho montion of a sudra 
in this place, it follows that the son begotten by a man of a yregene- 
rato tribe on a female slave, does not oblain a share even by the 
father’s choice, nor tho wholo ostato aftor his demise, But, if he 
‘pe dosile, he receives a simple maintenance,” —Mitddshard. 


Goutama :—* A son by a sudra woman, born unto a man who 
leaves uo legitimate offspring, shall, if ho bo strictly obediont like 
a pupil, receive a provision for his maintenanco.” 


‘The son begotten on a sudra woman not lawfully married, by 
a man belonging to ono of the threo first classas, who lonves no son 
by a woman of a twico-born class, shall reccive a provision for his 
maintenance, that is, some trifle, as a stock whoreon ho may carn 
a livelihood by agriculture or the like.—ho Vivdda Ratndkara, 


Zilluh Bhaugulpore, 17ih July 1824,—Maon. H, L. Vol. 1, 
Chap, ii, Case 12, 


‘Tho stle by a widow of Iter husbands landed propaty is valid, if necossary for hor 
mainfenance, 

Q. There wore three uterine brothers, who held their patri- 
monial lands in joint tenancy. ‘wo of the brothers died, each 
leaving a widow, and tho other brother still survives, The estate 
is jointly possessed by these individuals, ‘The widows, being much 
distressed for the meaus of maintenance, sold a part of their hus- 
bands’ shares of the joint landed ostate, without the consent of 
their husbands’ brother; and appropriated the purchase money to 
their own use, In this case, is the snlo good and valid ? 


“R. Tho text of Vrikaspati cited in the Ddya-bhdga :—« Lot 
the wife of a deceased man, who left no malo issuo, take his share, 
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notwithstanding kinsmen, a fathor, a mothor, or ulorine brothron be 
present.” 

«Therefore, the widow of a parson dying without malo isso 
takes his entire heritage, oven though his falhor and brothar bo 
living, because she confors benefit on her deceasod husband by pro- 
serving her life with the enjoyment of his wealth, and by offoring 
oblations to his manes: and if she, having bocome indigonl, defile 
her chastity, then hell becomes hor husband’s portion. Under theso 
circumstances, the preservation of her chastity and lifo is absolutely 
necessary. If, with tho produco of their husbands’ estate, thoir 
maintenance cannot be supplied, they (tho widows) for tho*purposo 
of acquiring the means of subsistenco, may mortgage, or sell a por- 
tion of their husbands’ landed estate, and tho salo in such caso is 
legal and valid. 


27th August 1808.—Dowlut Singh, v. Bukhtawur Singh 
Maen, H. L, Vol. IJ, Chap. xi, Caso 12. 
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SBOCLION 1, 


ON PAYMENT OF DUEBTH. 





Caucyrra, IL, C-Lhe 20th of June 1866. 
Present: 
The Wowblo F. B. Komp and W. S. Scton Karr, Judges, 
SuKueNAm Banoo (oue of tho defendants,) Appellant, 
yorsus 


* Tturo Cuuay Burus, (Plaintif,) Respondont, 


Tho paymont of » debt incurred in conducting tho aradh of a fathor is inoumbont upon 
a 80n whother he is of ago, or 4 minor or a posthumous son, 


Tho purchaser is not bound to prove, that tho sum borrowed was appromiated for tho 
manintovanco of the miuor, 


This was a suit to set asido an alionation made by tho mothor 
and brother of the plaintiff during his minority. 


Tho necessity recited in the bill of salo is payment of dobts in- 
ourred in porforming the srad& of the fathor, and tho maintonance 
of tho minor, tho plaintiff 


Tho Courls below havo held that tho monoy wont to pay off tho 
expenses of tho sradk, and not that of tho minor’s maintonanco, be 
cause tho sradh of tho father could not have beon porformed by tho 
plaintiff inasmuch as ho was not born at tho time the father died, he 
was not liable to pay any portion of the debt incurred for that 
purpose, 


With reference to the debt incurred for maintenanoo, the Cotirts 
below.held that the onus of proving that tho sum borrowed was ap- 
propriated for the purpose of the maintenance of tho minor, was on 
tho purchaser, special appellant before us, and that he had fniled to 


prove such appropriation, 7 


We are clearly of opinion that both the Lower Courts are wrong. 
The payment of debt incuned in conduoting tho sradh of a father 
is incumbent upon a son whether ho was of age, or a minor or & poss 


thumous son of the deceased, (Seo page 297 Volume II), Macnaugh- 
ten’s Hidoo Law.) 
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"The Courts below are also wrong in throwing tho onus upon the 
purchaser of proving the appropriation of the monios horvowad, ‘Chis 
fscontimy tothe ruling of the Privy Councilin the woll-known 
casd of Tlanumatt Pershad Pandey. 

Finding, therefore, that the sale was made for purposos Httolt te 
ate recognized as legal necessities undor the Mindoo Law, wo revorso 
the decisions of the Lower Coutts and decrae this appoal—S. W. i. 
Vol. VI, p. 84, 


Cancurra, Il. C.—TPhe 9th of June 1864. 


‘I'he Hon’blo G, Loch and F, A. Glovor, Judges, 


Gunaa Nanatn Pau, (Plaintill,) Appollant, 
Versus 
Unmesn Cnunper Bose anv ormurs, (Dofendants,) Respondents. 
According to Hidu Law, « man’s property is lnblo for his debts, and proporty tlosvand 


to an heir bundened with the debts of the ancestor, which mmeat all bo sntlafled bofory 
the heir cot be said to linve any into ost in tha proparty ab all, 


‘Where a dactes wag obtained against an holy for a debt of tho ancestor, but before 
the property was sold in oxecution of such decico, tho proporly was altachod and auld 
in oxeoution of a second deaiae for a personal debt of tho helr, Wold that the priest 
sale in oxeoution of the second decree cold givo the puchasor no profwontint right 
in the property over the aubsequont pur chasor in execution of the fiat Meorys, 


Locu, J.—-One Choones Lal died indebted. Provious to his 
death, a suit had been brought against him to recover tho amount of 
a bond, and the decree passed against Monee Lal, nephow of tho de. 
ceased, who, claiming under a will, had taken possession of tho do 
ceased’s property, and obtained a cartificate to adiminiater to tho 
estate. Execution was taken out, and Mouzah Chittra, tho property 
in dispute, was attached by tho judgment-creditor in Siabut L268, 
Tn the course of the same year, anothor suit by n different party was 
instituted against Monoe Lal and his two brothow for w posonal 
debt, and adecree obtained, Txeeution was taken out, aud tho 
same village attached in Aghran 1268, and tho tights and interosls 
of the judgment-debtors sold in Magh of tho same your ; subsequent 


ly, the property was sold in Choyt 1268 in oxocution of tho flintemene 
tioned decree, 
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The conlest now is between tho auction purchasors, Plaintiff 
alloges that he stands in the shoos of Choonce Lal to whom tha pro- 
perty originally belonged, and for whose debts it was liable, and 
against whom, ag represented by Moneo Lal, docrea was executed 
and tho properly attached; that tho estate of Choonoo Lal is pri. 
marily liable for his dobts, and as tho abtachmont under which the pro- 
perty was sold and purchased by tho plaintiff, ig cannot bo suporsed- 
ed by a subsequent attachmont mado by anothor party in a decree : 
for a personal dobt of Monco Lal, 


Tho dofendant urges that, though the othor cxecution was first 
in time, the sale undor which the purchase took placo first, and, 
therofore, whon the second sale was made, there was nothing to sell: 
and under the provisions of Soction 170, Act VIII of 1859, a socond 
attachment is clearly contemplated, and tho doctrine of caveat 
emptor must be applied to tho plaintiff's purchase. - 


The Lower Courts have dismissed the suit, 


By Hindi Law a man’s proporty is liable for his dobts, ant 
proporty desconds to an hoir burdened with the dobts of tho ancos- 
tor, which must all bo satisfied bofore tho heir can bo said to havo 
any intorost in the property ab all, ‘Both docroes referred to in this 
ease wero givon against Monco Lal, but with this ossontial difference, 
that in the first, undor which plaintiff purchasod, Monoo Lal was 
the represontative of his uncle, Chooneo Lal, and the proporty was 
sold for tho debt of Chooneo Lal, for which it was legally liablo 
and which liability it was necossmy to salisfy beforo any right in 
the property acerued to Moneo Lal, ‘he second decree was for the 
personal debt of Monoe Lal, and tho rights and intoreats of Monee 
Lal in the property were sold to satisfy that debt, But his rights 
and interests amounted to nothing, so long as tho dobt of Choonee 
Lal remained unsatisfied, and in purchasing tho rights and interests 
,of Mane Lal, the defendant purchased nothing but a bag of wind. 

» No doubt he might, at the timo of the second sale, have paid Choonee 
x; A alsa debt ; but failing to do so, the fact of his sale being prior in time, 
coe “p > cannot give him a preferential right to the property, ox enable him to 
: ‘keep out tlio plaintiff auction-purchaser, who has really purchasod tho 

righty uid ihterests of Choonee Lal, for whoso debt tho properly 

was primarily liable, Under this viow of the caso, we reverso the 


ae 
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decision of the Lower Court, and give a deerce for the plaintill 


with all costs. —S, W. Rop., for 1864, p. 277. 


Carcurra, H, O.—The 27th of April 1865, 


Present: 
Tho Hon’ble G, Loch and If. A. Glover, Puisne Judges. 


Unno-poorwa Dassea, (Respondont,) Potitioner, 
VErSUS 
Guxaa Narary Paut, (Appellant,) opposite party. 


: LE two parties attach a propnty in oxcoution of separate deetens, mid the ante of pas 
perty takes placo at the instance of the deoree-hollor who mada the recond nblavl 
ment, tho decice holde who made tho fist attachment will bo fiab antisiled font 
the galo-proceeda, but tho sala cannot bo disturbed jl anol docvon holder inate 

+ of taking payment of his clan oub of tho selo-procends, puta yp Cho rights and 
jntorests of hia debtor in tho property Lor salo, 

Thero is nothmg in tho Hindoo law to show that the proporty of a deconsad peraon 
is so hypothecated for his debts as to proyont his heir fiom disposing of It toa : 
third party, or to allow a craditoy to follow it and tako tt oub of tho hands of « 

*t third party, who has purchased in good fuith and for voluablo consideration, ho 
eraditor may hold the heir poraoually liable for the debt, but he eanuob follow the 


property. 

In conformity with the Resolution of tho Court, datod 8rd 
February 1865, this case was argued bofore us, Against tho appli- 
cation for review, it was urged—1st, thaé as tho fist dearoo-hoklay 
had, in execution, attached the property in question in the mouth of 
Srabun 1268; before it was attached by tho othor doeroo-hulder in 
Aghran of the same year, the salo which took plnco in execution 
of the first decree, though subsequent in timo to Lho sale wider tho 
second decree, must have tho preforonco, becauso of tho priorily 
of the attachment; 2ud, that, under tho ILindoo Taw, an obligution 
rests on the heir to pay the debts of his aucastor, and tho proporty 
cannot be considered to belong to the heirs Lill such debts have been, 
paid, Consequently, a creditor of tho ancostor has a lion in auch 
property, and may follow it wherevor ho may find it, whothor in tho 
hands of the heir, or of a thind party who has purchased it for yalue 
able consideration in good faith from tho hoir, 

On the jirst point, wo think that the pleader is altogothor mix. 


taken, Priority of attachmont outitles the attaching docau-hubdor 
Vor I, 78 
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pating tho dobts, to whatevor amonnl. For thoie is no such law, as [that 
payment shall follow only on reecipt of property| equal or moro than equal 
I lo the debts to be paid.|? Vyuuchdra Auytkha, Chap, V, Soc. iv, § 12, 16, 17, 
Stokes, I. 1. Bks., pp. 122, 128, 


Admitted Legal Opinions, 


Circumstances undor which 0 salo of tho paternal ostule by tho oldest son during the 
ininority of hig brothers is valid. 


Q. Thoro was a family, consisting of five utorine brothors, of 
whom two aro adull, and tho others undor ago. Is the oldest 
brother, in this caso, compotent to sell the ancestral landed estate 
which is in common, himself signing for his four brothers, as well 
as his own name, in tho deed of sale? and supposing him to have 
sold il, is the sala legal, or otherwise ? 

R. If of the brothers some are adult and others minors, the 
eldest is competent to sell the paternal immovable proporty for the 
maintenance of his minor bothers, for the performance of their 
initiatory ceremonios and so forth, for tho exequial rites of his 
father, and for the dischage of the dobts incurred by the father; 
but excepting under theso circumstances, ho cannot sell any por. 
tion exceeding his own share. If ho should have made the sale, 
oxcepling under those circumstances, ib must bo considered void, 
Macon. LL I. Vol. II, Chap. XI, Case 6, 


Tho heiva who tnko tho assets, aro bound to discharge tho dobts of tho doccanad. 


Q. A porson dicd involved in debt, leaving somo property, but 
nob sufficiont to answer all legal demands, Ilis three minor sons 
and his widow took possession of the assets of the deceased’s ostate, 
In this case, are the individuals in quostion bound to liquidate the 
debts contracted by him 4 

R. If the assets of the estate have been taken by the widow 
of the deceased and his sons, thoy are bound to pay his debts, It 


igincumbent on a son to exonerate his falher by liquidating his 


debts, and this should be done before any partition of the paternal 
estate among the sons, The minor sons cannot exercise any power 
over the patrimony until they come of ‘age, but then the liquidation 
of the father’s debts becomes incumbent on them also, If the 
widow succeed to the estate, she should discharge the debts, but if 
the amount of the debt be largor than the property is capable of 


a 
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satisfying, the whole property which the deconsed loft must bo given 
to the creditors, and then his hoirs must be considered us wbsolvou 
also from all claims,—Macn. IL. L. Vol. If, Caso 1. 

The heir who takes the assels of a decoasod doblor, mush sulin. 
fy his croditors, as far as tho assots go.—Macu, IL O, Vol. TI, Chup. 
X, Case 6. 


Tho dobts of an ascotio follow his assots in tho hands of his representatives. 


Q. A person having contracted a dobt, bocomes a reeluso ; 
that is, enters into the order of an ascotic, lis ancestral landad 
property falls into the hands of his brothor’s roprenoulatives, Ln, 
this case, can the creditor realizo his debt out of such property 2 

R, If the individual in question borrowed a sum of money, 
and relinquished the order of a houso-kooper, leaving a palibnowel 
immovablo estate in tho possession of his relatives, in this ease, 
those relatives who aro in the enjoyment of his property ao liubla 
for the debt; and if they do not liquidate it, the ciedilor ix com~ 
petent to recover his monoy due from tho doblor out of his proporty, 
as Ydjnyavalkye propounds: “Tle who has recvived tho oslato of 
% & proprictor leaving no son capable of business, must pay tho dobts 
of the estate, ov, on failure of him, tho parson who lakes the wifo 
of the deceased; bub nob tho son whose /uther’s assots aro hold by 
another,” 

‘ ‘Lhe law on this subject is moro distinctly Inid down in the 
Mitacshara and other authorilios, in tho Chaptor treating of tho 
payment of debts,—Macn, H, L, Vol, II, Chap, X, Caso 1, 


Tho survivors ave auswerablo for a dobb contaactod by Uhuir deocarod Prutner, i tho 
#um bo.rowed was applied to thoir use, 


Q. A father with his five sons lived jointly in ieapoct of food 
and in the conduct of mercantile affairs, Ono of tho sons*contract- 
ed a debt for his private uso, and not on account of tho joint con 
cern, On the expiration of the poriod agrood upon for tho dis. 
charge of the debt, the creditor brought an action against tho dohtur 
who subsequently dicd before his fathor and four brothers loay. 
ing a widow, The fathor and brothors of tho deceased aro onjoy 
ing the joint property, In this caso, should the dobt bo liquide 
ated out of the joint funds of tho concern ? 


. 
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BR. Supposing the debtor living with his father and brothers 
as a joint family and having joint dealings with them, ta havo gone 
tracted thé debt for his private uso, and thal the produce of tho 
land and other ostate pwichasod with the sum borrowed was ex- 
ponded for the use of the joint jamily ov joint trado, then tho father 
and brothas who jointly possess tho ancestral property should i- 
quidate tho dobt,t But according lo the doglines of Man, the 
Mitakshard, Vivgda-chintdmunt and Vivdddenava-setu, and other 
legal authoritios, debts oontractod for tho following pwrposos will 
not be claimable from them. Vrikaspati:—“‘The sons aro not 
compellable to pay sums due by their fathor for spiritual liquors, for 
losses at play, for promises made without any considoration, or under 
the influence of lust or of wrath, or sums for which he was o suroty, 
(axcept in the cases before mentioned,) or a fino, or toll, or the 
balance of eithor,--Macn, II, L, Vol, I, Chap, X, Case 8, 


Those who take the proporty of tho deceased nro bound to liquidate his debts, 


Q. A. person having boniowed a sum of money established a 
shop with the said money, and then died, Subsequently to his 
death, his father and biothers appropriatod all the goods that were 
in the shop, Iu this caso, is the satisfaction of the dobé contracted 
by the deceased incumbent on his father and brothars, or no}? Aud 
supposing the debtor to havo loft a widow, who took no part of tho 
property left in tho shop, is she novartheloss responsible for his debt, 
or otherwise? 

R. Under tho circumstances stated, the.debtoy’s father and 
brother are bound to liquidate his debt, but his widow cannot be 
‘held liable for it, 

Authorities, tf 
_ The text of Yajnapalkya cited in the MitAkshard, and othor 
hooks of Jaw :—“ If one of two or more parcenors or undivided king- 
™man contract o debt for the support of the family, and either die, 
or be very long absent abroad, the othor parceners or joint tongnts 
shall pay it.” 

Macon, H, L. Vol, II, Chap, X, Case 10. 











* This appears to be only half an answer to the quory ; for it is unquestionable, 
that the brethors who topk the cstate area liable for the dobtg, ay far op there ma; bo 
azgets, whether the money was borrowed. by the deceased brother for his private uaa alone, 
or was expended for the bonefit of the family at large.-eNote by Sir W, Macnaughten, 
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Debts of a missing porson munt bo patil by those In possoaston of his oatate, without 
waiting twolve yoma for his ro-appenranca, 

BR. If a mancontract a dobt whilo ho lives with hia brothors, 

as an undivided and united family, aud subsequently becomo mina~ 

ing, the debtor’s brothers and wife who possoss his calato muat pay 


_ his debts, without waiting for expiration of twelvo years, 


Authoritics, 

Yéjnavalhya. Seo ante, page 622, A dobt contracted hoforo 
partition by an uncle, or a brother, or a mothor, for the auppork of 
the family, all the parconens or joint tonants shall discharge. 

Nérada:—'Tho creditor need not wait 9 specific timo ; for there 
is no authority for such a supposition. 

Macn, H. L, Vol, I, Chap. X, Caso 5, 


‘Clrowmstances under which a fathor must pry p dobt contracted by his decrared son. 


Q. A son being in a state of union with his fathor aa a joint 
family, died, and no property of tha son camo into tho fathers 
hands, In this case, is tho liquidation of a debt contracted by the 
on, incumbent on the fathor, or not ? 

RK. Supposing the son to have died childloas, and involved in 
debt, while the family were undivided, and the father nob to have 
received any assets belonging to his son, ho is nob in this ease hound 
to liquidate his debt, unless tho dobt wore contracted hy tho aon 
for the purpose of the family aupport, or tho conduot of xoligious 
observances which wero incumbont on tho family; or wuless tho 
father, after the debt was contracted, promised to satisfy tho olain 
of his son’s creditor, in which cases tho liquidation becomes inoue 
bent on the father, 

Zillah Aligurh, April 15, 1818,—Mano, It, L, Val. IT, Chap, x, 
Case 9, origi it: 


Responsa Prudentum, . 
Questions. 
L Is the son b fenlyay 
bien n bound to discharge a debt contracted hy the 
. 


2, The father having in his lifo-ti i 
“time givon his son a rolenge, 
exonerating him from his debts, and living sopmatoly fom hin ie 
the son still liable notwithstanding 7 


a 
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3. Is tho obligation personal, or docs it depend on tho father 
having loft assots ? 


Anawers, 


1. It is incumbont on tho son Lo repay money borrowed by the : 
father for the support, or on account of tho necessities, of the family, 

2, But not in the caso of a release as statod ; tho fathor having * i 
survived, for a longth of time, tho division of families, N, 

8. Tho goneral obligation is indopendont of assots, we 


(Sd.) Dusky Narrarn Sastrooroo, Pundit, 


Remarks. 


1, It is so, if ho were a member of the family having made 
no partition, nor accepted a separato portion, 

2&8, Without assets, the son is under a moral and icligious, 
not a civil obligation, to pay his fathe’s debts, according to the , 
remark of Sir Willam Jones, See Jaganndtha Dig. b. i, elxvii, ” 
Sir W. Jones’s note, This is inferable from the reason given for 4 
the son’s liability, which is ontiroly aicligions ono, Sco Nérada, cited 
by Jaganndtha, Dig. b, i. exciv, ** * It is thon ® moial obligation » 
only, to pay a debt contracted by the father for his soparnto account. 
But one contracted by him for the common concoin, binds his sons, 
&e., who wore not previously soparated by a partition of offocts aif 
debts, 

It should howover bo remarked, that, to oxonorate himeclf from 
payment of dobis, the son must declino tho succession to the 
patrimony. By so doing the burden is left upon the property, See 
passages in Jagannétha, b, i. elxxi, &c, An insolvent estate 
being thus abandoned to the croditors, is taken by them alone, and 
no one renders himself liable for debts without assets.—Stra, It, L 
Vol. IL, (2nd Bd.) pp, 274-276. 

See Vdjnyavalleya, cited by Jaganndtha, Dig, b. i. clxx, &oy 
with the commentary, It is not expressly said that the debt shall 
be paid by the son, in the life-time of his father, who is insolyont, 

t is declared, however, that he shall pay the debt of the father 
who is oppressed by calamity, such as inourable disease, &, and 
at, ‘even though no patiimony have come into his hands, But, 
according to the remark of Sir William Jones, the obligation is 
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il and religious, not civil.—Soe note on Jaganndtha, Digs d. ir 
to tl C. 
applies*®. TT, L, Vol. H, (2nd Eu.) pp, 277, 278. 
and ‘The defendant, a widow, is sucd for a dobt contracted by hor 
gigband’s father, who is dead, har husband boing also cead, having 
left a son, who howevor is only an infant, Is the action maintain~ 
able against the grandson ? 

Answer—Failing the son, the grandson of him who contracted 
tho dobts is Hable; consequently the infant alluded to whon he comog 
of age. 

Ns @ Remark,—Provided the fathor’s estate bo not possessed by an- 
; other; (Jagan-ndtha’s Dig, b. i, clxxi, &¢.) or, if thore be no assots 
provided the grandson were not sopaiated from tho family partner- 
: ship :—and, at all events, being a minor, ho cannot bo called 
# upon to pay the dobt, until he havo attained tho ago of sixtoon. 
', Edtydyana, cited by Jagan-natha, Dig. b, i, elxxxvii. “ Nor is ho 
™ Hable for interest payable out of his own funds,”-—~(Ibid, exovii.) O, 
Stra, H. L, Vol, II, (2nd Ed.) p. 279, 
A woman is not in general ligblo for the debts of hor husband, 
at jee passages quoted ig Jagan-ndtha’s Dig, b, i. covii, &o, But, if 
she, or any othor person, possoss assots of the doblor, his debta 
must be diacharged out of such funds; (Ibid, coxx,) and 
this, whether enough romain for hor mainlonanco, or nob, 

Tho case of hor undertaking for tho debt would bo oa special 

ono; but if is not so stated in tho question. O, 
7 Stra, It, L. Vol. II, (Qnd Ed.) pago 280, 

Assets are to be pursued, into whatevor hands, Seo Nérada, 
cited by Jagan-nétha Dig. b. i, Clxxii, and innumorabla othor 
authorities, may bo cited, wore it requisite in so plain a caso, Cy 

Stra, IZ. L, Vol, IL, (2nd Ed.) p, 282. 

The law directs the debts as woll aa offocls to ho divided. lit. 
on Inh. Chap. I, Sect, iii, § 1&9, This, howovor, is an &djustmont 

* among the parceners, which) cannot bar tho plaintifl’s romody againat 
all, or any of the dobtors, who were jointly bound ; or against his par. 
ticular debtor, ifié were a separate debt, O, 

Stra, H, L, Vol, II, (2nd Ed.) pp, 288—284, 
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A Wind’ governed by tho Mitékshard Law, who hag two whe” 
undivided from hint, cannot, whothor his act bo regarded as a‘gis 
ora partition, boquoath tho whole, or almost the wholo, of the 4 
ancoslial moveable property to one son to thy oxelusion of the 
othor,—Lakshinan Dddd Naik (Dofondant, Appollant) v, Réma 
Ohandra Dédé Naik (Plaintiff and Respondent).—Indian Law fy 

* 





Reports, Bombay Serios, Vol, 1, p, 661, 

Uhdor tho Mitéksharé and Maydkha, tho son takes a vested 
interest in an ancestral estate at. his birth. But that interest is 
subject to tho liability of that estate for the dobts of his father and 
grandfather, “a Salt 

Tho ancestral property of a Ifind@ fathor may be sold either : 
by himsolf or by a Civil Court having jurisdiction in satisfaction of 
his debts, not contracted for illogal or immoral purposes, and auch ' 
sale will bind sons i esse at tho timo of tho salo.—Néardyand- 
ohénya (Defendant, Appellant) vy, Narso, Krishna and another 
(Plaintiffs, Rospondonts)—Ind, L, R, Bombay Series, Vol. J, 

” page 262. 

Girdhares Lall and Muddun Thakoor v. Kantoo Lalit (L, Re 
1 Ind, Ap. 821; S, 0. 14 Bong, L. R, 187 ;—22 Calo, W. BR, 66 0, r,) 
followed, 


iy 


Privy Counot.—Zhe Let of February 1876, 


ces 


[On appeal from the High Court of Judicature at Fort 
William in Bengat.} 


Proou-bas Koonwor (Plaintiff,) 
, versus 
LALA Jogesour Samay and others (Defendants). 


aa 





The limitation of one year, provided by 8, 246 of Act vill of 

» * 1859, is subject, in the case of a minor, to be modified by as, 11 
and 12 of Act xiv of 1839, : 
cee 
‘oy —* Soe ante pngo 72, 
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The benefit of ss. 11 axl of Act xiv of 1859 is not limited 
to the period when the disability of minority has consed, but 
applies also to the period during which tho disability continucs; 
and, therefore, during the latter perind, it is open to tho minor to 

a by his guardian. 

On the death without issue of » mombor of a Mindi family 
joint in estate and subjoct to the Mitéksharé law, his undivided 
share in the joint family property passes to the surviving membors 

i at of tho joint family and not to his widows, and cannot bo made 
liable for his debts under decrees obtained against his widows as 
his representative.* 


Quove, where a member of a joint Iindé family govorned by tho 
Mitdkshcwé law, without the consont of his co-sharais, and in order « 
to raise money on his own account, and not for tho benefit of tho 
joint family, mortgages in his life-timo his undivided share in a 
portion of the joint family property, can tho other mombers of tho 
joint family, of his death, recover from the morigages the morlgaged 
share, or any portion of it, without rodooming ? 


A suit by a surviving member of a joint Ifindé family subject 
to the Mitdkshard law, to recover a moiely of tho undivided shave 
of a deceased member of the family in tho joint family proporly, 
ought not to bo dismissed on the ground that all the mombors of tho 
family havo not joined in bringing the suit, whoro il appears that 
the only other surviving member of the family has alveady ated for 
and recovered his moiety of tho proporty, and disclaims all furthor 
interest, aud is joined asa co-defondant in tho guit—Iudion Law 
Report, Culeutta Series Vol, I, p. 226, 


Sons in possession of family property, ave linblo for tho payment 
of their father’s debt, unless they can provo that tho dobt was 
incurred for au inmoral purpose or otherwiso invalid, 


*€ 


The question whether a decree-dobt was invalid can nob be 
opened at the execution stago; but must form tho subjeat of an 
independent suit.—Burtoo Singh v. Ram Purmessu Singh and 
otheis—S, W. R. Vol. XXIV, p. 256, 


» 


+ Lowman ok Aamir 


* By this pat is uphold th ‘a M 
i Py thie sed ihe 0 High Comba Vull Bonch docision parsud on tho very null 
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CaLourea, II. 0, A.—The Med of May 1877, 
Before Mr, Jistica L, 8. Jackaon and Mr. Justice White. 


Burs-NARsn Srna and anothor (Dofondants,) 


werEUs wm 


Junvux Suan (Plaintift)* _ 


A Hindé, subjoot to tho Mildkshard law, and forming with his song a joint Hinds 
fomily, mortgaged cattain anceatral immoyonblo properly during tho minority of his 
nond, Inasult by tho mortgagoo againat tho fathor and Gone to recover tho mort 
age-cabb by salo of tho mortgaged property, and out of other properties, as well og 
from the person of tho father,—Aeld, that {6 was incumbent upon tho plaintiff to 
show fo1 what purpose tho loan was contracted, and that tat pmposo was ono 
which justified the fathor in charging, or which tho plaintif’ had at lonst good 
grounds for Dolieving did justify the fathor in ohayging, tho sons’ intorosta in the 
ancoatiol immoveable property. 


The special appellants, who wero two of the defendants in the 
Court below, sought reliof against a docroo passed by tho OMiciating 
Judge of Patna, under which thoir shaies of tho ancestral property, 
were declared liablo to be sold in satisfaction of a bond exceuted by 
their father, the first defendant, in favour of the respondent, who 
was the plaintiff in the Court below. 


The judgment of tho Oourt was dolivered by 


White, J.—(who, aftox stating the frots, continued) :-— 

It is to bo observed that tho prosont suit is not ono in which a 
son is seeking to set aside a salo of ancostral sproperty mado by his 
father or to recover from’a purchaser ancestral proporty which has 
been sold in execution of a decreo against the father; but a suit 
in which a oreditor, in wliose favour a father has created a charge 
upon tho ancestral immoveable estate, is endeavouring to enforce 
tliat charge against the share or interost of the sons in that ancestral 
estate, where the latter wero no parties to the charge, and were also 
minors at the time of its creation. Such being tho nature of the 
present suit, the proposition of law Iaid down, by the Officiating 

_ Judge amounts to this, that when » creditor bings such a suit, he 
. - “e s - 
* Syed: Anpen No. 886 of 1876, ogatnat a decree of BH. Gray Nay. Offlotating 


Twigs of Zillah Patna, dated the 17th of February, 1876, roveraing a decice of Baboo 
« Ram Porsnd, Second Subo dinate, Judge of that district, Intod the 16th of January, 1878. 
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ig ontitled to a decree againét the sons upon simply proving tho loay, vs 
and the instrument of charge, and that his right to a deoroo enn only 

be defeated, in the evont of the sons showing that tho money was : 
advanced for an immoral purposo, Iu othor words, any charge 

which the father may create upon the ancestral immovoablo proparly 
during the minority of his sons is a valid chargo, and must bo antis« 

ficd ont of that property, unless the sons, on whom tho Judgo 
throws the burden of proof, can show that the chargo was croatod 

to secure money boirowed by the father for ioral purposes, If 

this be good law, it follows that tho interests in tho ancestral im~ 
moveable property, which, under tho Mitakshara law, aro vosted 

in gons by their birth, are entively unprotected from tho selfish or 
wasteful or capricious acts of the fathor excopt in tho single instanco 

of money borrowed by him upon the estate for immoral purposes, 

The decisions on which the Officiating Judge relios in support 
of a proposition fraught with such serioug consequonoos, aro Gindha~ 
vee Lalkv. Kantoo Lallt and Muddwn Gopaul Laul vy. Alus- 
sammat Gourun-buttyt But noither of theso cages, whon 
examined with reference te the faots involved in them, can, in my 
opinion, be considered as authorities for any such dootrino, 

In Givdhavee Lall vy, Kantoo Lall, the suib was brought 
by sons for the purpose of setting asido a dood of sale of anceatral 
property exeouted by their fathoy, and also of recovering from tho 
purchager tho whole of the proporty which purported to pass 
by the deed. 

Their Lordships’ decision; as I understood it, prococda on tho 
ground that a primd facie case of necessity for tho sulo had been 
shown, against which no rebutting ovidenco had boon offered, and 
that a8, moreover, & considerable portion of the purchngo monoy had 
been proved to be applied for purposes which would mako tho salo 
binding on the sons, their suit to sot asido tho salo cowld not ho 
maintained. , 

In Muddun Gopal Lally. Mussummat Gowrun-bulty, sons 

‘were again tho plaintiffs, and brought a suit againat thoix fathoy 
and elder brother, and certain persons who claimod intovesis in tho 
ancestral estate under bonds, or as purchasers in oxocution of docroos 





*14B,L. R,187;8.0.0, 2. Soo ante, p, 72 
+ IO B LR, 2643 8.0, 2,10 A. 22h ond 22 WR, 605, dni p 7 


t 


is ity of that case has been often recognized in the Privy Council, * 
; 4 and notably in Lalla Bunsecdhur v.Koonwar Bindesuree,t and 
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obtained on bonds, praying for a partition of the ancestral estate and 
for possession of their shares free from encumbrances by cancelmont 
of the bonds, Phear J., in delivering the Coml’s judgment, which 
was given in thoso appenls at the same time, states, as the facts 
found “that in Muddun Gopal’s case the plaintiff's father and eldor 
brothor had mortgaged 8 annas of the joint property to Muddun 
Gopal in considoration of a loan of money which was wanted for a 
family purpose; and that in the cases of Girdharee Lall and Pooran 
Lall, the piaintit?’sMf@fther and elder brother had mortgaged 8 aunas of 
the-joint property in order te pravent the sale of that property at the 
instancd of Girdharee Lall and Pooran Lall, in execution of decrees 
whioh theso persons had respoctively obtained against tho father 
and eldest son personally,” And the Court then held that, under 
thege olroumstances, the plaintiffs, the minor sons, were not entitled 
to obtain their share of the joint property frea from these 
mortgages, , 

In neither of the decisions which ae relied on by the Officiating 
Judge was the suit brought by a bond-holder or mortgagee againat 
the father and sous to onforce a charge upon tlie ancestral estate 
created by the father, and in both of the decisiona it is clear that 
the transaction of tho fathor, whother it consisted of a salo ora 
loan, was inquired into by the Qourt with a view to seo if there was 
any legal necossity for the transaction, or if it had referenco to 
family purposes, and that tho result of thal inquiry formed the main 
ingredient of tho decisions arrived at, 

The liability of a son for the debts of his deceased father under 
Hind@ law appears to me to be a distinct question from the right 
of a father in his life-time to chaige the interest of his infant sons 
in the joint ancestral immoveable estate with tho payment of a 
dehp. Ib is tho latter question which is heforo the Court in the 
preyent snit; and to arrive at a correct decision, I think that the 
principles to be applied are those which are laid down in the loading 
ease of Hunooman Persad v. Mussammat Babooce,* The author- 


ad Sw , “6, Mone's I. A, p. 808, 
i 4 t 10 Moore's 1. A, 464, at py 41. 
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also in Girdharee Lall vy, Kanioo Latl* In Hunoomon Pom, 
scl’ case, the mortgage Whs made by a mothor and widow, as 
guardian of her infant gon and manager of his eslate, but so far aa 
relates to tho interests in tho ancestral estato which sons got by 
birth under the Mil&lsharé ‘law, and tho right of the fathor to 
alienate the same, there scems Lo be no essential difference bobwoon 
the position of the fathor when dealing with thogo intovosts during 
the minority of his sons, and the position of a mother whon dealing 
as guardian and manager of her infant son’s oftate, Lord Justice 
Knight Bruce says in Hunooman Persad’s case: “'The powor of 
the manager for an infant heir to chargo an estate not his own is, 
under the Hindt law, a limited and qualified power ; it can only bo 
exercised rightly in a case of need or for the benefit of tho estate ;” 
and with respect to the question on whom the onus of proof lios, 
his Lordship, after stating that tho onus will vary with tho ciroums- 
tances, proceeds to say: “ When the mortgagoo himsolf with whom 
the transaction took place is setting up a charga in hia favour made 
by one whose title to alionate he necessarily knows to be limited and: 
qualified, he may be raasonably expected to allege and prove facta 
presumably better known to him than to the infant hoir,—-namoely, 
‘those facts which embody the roprosoutations mado to him of tho 
alleged need of the estate and the motives influonoing his immedi- 
ate loan.” 

Taking these to be the principles of law applicnblo to tho do- 
cision of this suit, I am of opinion, that the Officiating J udge was 
wrong in holding that it lay upon the special appellants to prove 
that the lonn was contracted by the father for immoral purposoa, 
and that on their failing to do so, the 1espondent was entitled to o 
decree for a salo of the special appellants’ intorosts in the ancostral 
property. Before he was entitled to such a dcoreo, I think it wags 
incumben} upon the respondent to show for what parpose*tho loan 
was contracted and that that purpose was one which jusbifiod tho 
father in charging, or which the 1espondont had ab least good 
grounds for believing did justify the father in charging, tho intorests 
which the special appellants have in tho ancestral immoveablo pro- 
perty, As the respondent has failed to show this cithor ix tho 
le ae a i ee 

* 14, BL, R, 187; 8.0, Ry-EL A, 891, and 22 W, R, bo. 
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Court of first instance or in the lower Appollato Court, I think the 
order of remand, and tho subsequerft dooreo of tho Officiating 
Judge, must be reversed, and that of tho Court of first instance 
restored, ‘Tho appeal is allowed with costs, . 
Decree reversed. 
Indian Law Reports, Vol II, Caleutta Series, page 438, 

Ancestial property which dosconds to a fathor is not axemptod 
from liability to pay his dobts because a son is born to him, wnlogs 
the debt is illegal or contiactod for an immoral purpose whethor the 
money was raised for tho satisfaction of a decrea or not.—Jussum- 
mat Kooldeep Koocr and others (plaintiffs) appellants, vorsus Run. 
Ject Singh ond .othors (defondants) respondonts—S, W, Rep, Vol. 
xxiy, page 231, : 


Oateorra If, O, A.-Zhe 8th of February 1876. 


Present: 
The How’blo A. G. Macpherson and G, G. Moris, Judges. 


Sarcn SwerayoonpmEN Amu and othors (Defendants) 
Appellants, ' 
versus 
‘Torey Svan (Plaintiff) Rospondont, 


Tho {ack that ono mombor of fp joint family le aopmiato in residonco snd moss, in no 
way affoots his position as to tho ancoatial propoity until a separation in oatate has 


inken place, : 
Macpherson, J.—Tho platatif’ in his ploint statos that he is 
separate from his father and brothor in rogidence, food, and business, 
He also states in his plaint that ho is entitled to recover possession 

P of his share by partition, As ho finds it necessary to suo for a 
Parbitidn, it is clear that no pattition or soparation in estate has yot 
takén place, And in fact itis not disputed that tho plaintiff is joint 

in estate with his father and the other mombers of his family, al- 

, fe though it may Wo trae that ho does notroside with them or oat with 

"them, and that he trangacts certain business separately, 
; Tf he is Joint as regards the ancestral oatate, then this case 
fills within ‘the principle of the decision of fhe. Privy Council in 
r 1 < 


. * 
L i 
» * ‘ ‘ 
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Wet the case of Girdharee Lall v, Kantoo Lall* (xxii Wookly Roporler, ye 
f 56). The fact that one mombor of tho family is separate ih 





residence and ‘mess, in no way affects his position as to tho ancestral 


property until a separation in estate hos taken place. 

It is cloar that the present cago must be governed by tho deel. 
sion of the Privy Council juat referred to. Tho griginal dobt is not 
shown to have been incuned for any impropor purposo, and tha 


#* property which is the’subject of sit was sold to sive tho rost of 
$ 7 


r the estate. 
Tho decrees of tho Lower Courts must be roveigod, and tho 


plaintif’s suit dismissed with all costs—S. W, R., Vol. XXY, 
i page I16. , iy 
' . A, person lending money on socmity of the property of undi- 
_vided Hindt family, 18 bound to make onquiries as tO tho nocessily* 
that exists for such a lo&u, If he londs tho money after reasonable 
enquiry, and bond fide believing it will be proporly exponded; ho is 
not bound to see to the application of it, ‘he rulo is thosame . 
whether all the members of the family avo adults or minorsenGaie ' 
Bhive Porap etal. Vorsus Kéno Bhive of ah—Bom, IL, OR, ; 


Vol, iv, a. 6. j, p 109, 


. 


s ALtATABAD, I, 0, A—The 26h of August 1875, 


(Mr, Justice Turner, Oftciating Chief Justive, aud 
Mr. Justico Oldfield.) : 


Butpeo Das (Paintiff,) versus Sam Lan (Dofendant,) | 


Tho sons i on undivided Hindd family, aldhough they avo a mopilotary alght fn tho 
paternal and ancestral ostate, havo not indopondont dominion. 
Whore, therefore, the plaintiff suod to ojoct tho dofendant, hia son, fiom a portion of, 


a hone, putty self acquired by tho plaintiff and partly ancostial plopotty, in which 
tho defendant was living againal tho plaintlit’s will, tho Court deorood tho clatn, 
The plaintiff and the defendant, IZindés, wore fathor* and son. * 
.' The plaintiff sued to eject his son from a portion of a hous of 
which ho had taken possession on its boing vacated by a tonants 
Tho defendant replicd that the plaintiff had no right to oject him, 


cements 





* Soo ante, pago 72, 
% Special Appenl No 188 of 1875, fom‘ a deoras of the Subosdinate tiny 
rN eT the 8th of Decomber, 1874, toyersing & dooce of the Sramat detat tan 
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1 
the honso boing ancestral property, in which fathor and son had 
equal right, ; 

Tho first Court found that.a portion of the house was ancestral 

‘ Pproporty, and a portion acquived by puchaso by tho plaintiff fom 

his brothor, and decreed tho claim, holding that, undor Tind4 
law, & son could not enforce a right to possession of any property, 
whether ancostral or solf-acquirod, in his fathor’s lifetime. The 
lower appellate court dismissed tho suit on tho ground that, under : 
Flind@ law, song havo equal rights with tholr fathers in immoveable 
ancestral property. 

Tho plaintaff appealed to the Tigh Court, The pleas sob out 
in the momorandum of appeal wero that, under Iindé law, a son 
avas not entitled to take possession of any portion ‘of ancestral pros 

-perty without tho father's consent; and that, as a moiety of tho 

property in dispute was tho plaintiff's solf-acquired proporty, he was 
entitled to eject the defendant, 

Oldfield, T.—(Wha, after stating the facts as abovo, continued) :—~ 

* 'fhe deores of tho Court of first instance should, in my opinion, 
be restored, . : 

A. son, no doubt, takes by birth 4 vested intorest in immoveable 
ancestral proporty, and there is authority for considaing that his 
interest in tho fathor’s life-time, and boforo partition, is a present 
interost of a proprictay and ecoparconary naturo—(Mitdhshard, 
oh. i,s.1 and s, 5); and tho power to onforce pattition of tho 

. sheestral ostate implios such an interest, looking to the doflattion 

of partition givon in tho Mitdkeharé, ch. i, 5, 1,"para 4, did oh. i, 8.1, 
para 23, Bub evon assuming such pwnership on the part of tho 
aon, yet until partition takes placo, or until the doath of the father, 

* natural or oivil, the fathor, by reason of his paternal relation, and 

his position as head of tho family, and its manager, is entitled to 

ake lawful disposition of the property in the interest of tho family, 
nis ts ehown by ch. i, 8b, pmas 9 and 10, Mitdkehard, which by 

y thatkidg th extent of the son’s power of interference in the father’s 

* @ispoaitién of the proporty, shows that the power of disposition 

. Ras certain limits is centered in tho father, ‘The son’s enjoymont 

: : 0 ee Buoperty is subject to tho dispositions lawfully mado by tho 

mar fot ON find, if dissatisfied, the sdn’s remedy will lio in any right 
ho indy pOaigss to onforce partition of ‘the estate, 

4 * a. 


f t 





APPENDIX, * °° *- | 686: 


In this cage thore hag beon mo illegal disposition of the property 
on tho part of the father. It appears that tho dofendant objoots 
to live with” his mother-in-law, and insists on ocoupying part of a 
house, which used to bo rented,.and which hig fathor dosires to dia.“ , 
pose of in the way he considors most advisable, 

I would decree the appeal and deerco the claim, but, looking’ 
to the relationship subsisting betwoon the partios, thoy should bear 
their own costs in all courts, : . 

Turner, Offg. 0. J.—I concur in deci ooing tho appeal. Sons, who 
are members of an undivided Hindt family, acquire by bith an in 
terest in the paternal’as well as the ancestial ostate, and are ontitled 
in certain events to interfere to provént wasto or to onfotco partition 
in the lifetime, and without tho consént, of thoir father, but, whilo 
their interest is proprictary, {l lacks tho incident of dominion, 
" They have not indepondont dominion, although thoy havo a 
proprietary right.’ Colobiooke’s Digest of Hindi Law, Bk. v, Oh, 
VII, § 488, Vol, ii, p, 562, 8d~-od—Indian Law Reparta, 
Allahabad Seies, Vol. I, p, 77. . 

A, Hindi brothor who during tho life-time of a deoeasod debtor 
was separate in transaction and lived separately from him, aud was* 
therefore not a joint mombor of the samo family, is not his logal * 
representative after his death —Zekatt Chumun Singh, Appellant, 
o versus Kullyan Suhac, Respondent—S. W. R, Vol. xxiii p, 231, 








ALLAWABAD H, C. AThe 27th of Auguat 1876, 

_ Before a Full Bench, 

(Mr J uatice Turnor, Officiating Chief Justice, Mr. Justico Poason, 
: and Mr, Justice Spankio,) 


. 
“Dent Parsap and others (Dofondants) 
7 versus 
Takur Distr and othors (Plaintiffy,) 
» When, in an undivided Hindi family living under tho Afitdhshard Jaw, a thotho ava 


svithout: Joaving issuo, bub loaving brothers, and nophowa, the son of a proms conical 
brother, the interast in the joint oxtate of tho biotha so dylng doer nut pas on 
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Bis doath to his surviving biotheva, but on partition the whole estate, tugluding the 
intoroat of tho brother eo dying, fs Aivistblo, and tho ight of rom osontation socues 
to the sone or giandsoné of 4 dooonsed byothor tho aharo which their fathor or 
giandfathe: would havo takon, had ho smviyod tho poriod of dlatilbation, 

+ Madho Singh v. Bindesso y Roy* ovor aulod, 


; Durga, Bishoshar, Bhairo, and Ram Pargas wore four brothers, 

united in estate, Ram Pargas died loaving sons who wero tho 
plaintiff in this suit, Thon Durga and Bhairo dicd without issuo. | 
Finally Bishoshar diod leaving sons who woro tho dofendaints in 
this suit, ‘ 

The principal i issuo raised by the suit was sicuion tho plaintiffs 
wero entitled on partition to a moiety of the undivided immovenble 
ostnto of tho family, or to one-fourth. Tho first Court held, haying 
yegard to the, answers to tho quostions 8 and 4 given in p, 38, 
Bk. ji, Wost and Bihler’s Digest of Ilind& Law Cases, to bywas- 

~ tha No. 2, dated 5th July, 1860, Bywasthés, 8. D, A. N. We P,, 
vol. I., part I, and to tho opinion of threo of tho Benares pandite 
whom it examined on tho point, thab ae plaintiffs wero ontitled to 
a moiety of the estat, 

« ‘Tho fast ploa taken by tho defondants on appeal by them to 
“the Iligh Court impugned this ruling, With reference to that 
plea, the Court (Pearson and Spankio, Jd.,) roforrod to the Full 
Bench tho following question, vig 

‘ “ Whothor, in a joint family proporty, two of four brothors 
aying without issuo, their intorost passad on their doath to theiy 
surviving brother exclusively, or whether thorsons of a brother who 

x predeceased them are entitled Lo participato in it ?” 


Lan 


The order of reference was accompanied with theso remarks 
.~ Had Bhairo and Durga left soparalo estates, there can bo no 
+ dowbt that their suviving brothor would haye succeeded to them 
tus in, preference to, and to the oxclusion of, their nephows ; sand it is 
Sg fénded thal the succession would not be diffuent in a joint un- 
divided family, The contention is supported by the decision of a 
' Bendh of thid Court, dated tho 25th Februmy, 1868, in special 
xe , eevee No,*1779, of 1867, at page 101 of the Digh Comt Reports 
a hi 4808, The ruling of the lower Court in this-onse ia opposed to 
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given in page 38, Bk ii, West and Bithler's Digoat, and Ly tho 
opinions of the Benmes pandéis oxamined by tho Subordinate | 
Judge. Under tho cireumstances we thinle it oxpediont to rofor tho 
point in question for-the consideration of a Full Bench, 

The opinion of the Full Bench was as follows:— 

To the answer to the question proposed to us ib is nocossary to 
consider the condition of the Tindt family in these Provinces while 
it remains undivided, and to inquixe whether the same rules of suc 
cession apply while the members continuo joint in estate, when they 
separated and.effected patition and when they havo yo-wnited, + 

Sir Thomas Strange in the ninth chapter® of his work on 
Hind’ Law declares that “whorover « plurality of sons oxista, tho 
inheritance desconds to them as coparcenors malting together but 
* # “tho deceased may havo left, not only 
more sons than one, but brothers, ag well as a widow or widows, and 
daughters, together with other dependants; and such sona and 
brothe.s may have their wives aud childern respectively; tho wholo , 
having constituted in his lifetime, not so many coparcgnors indosd in 
the proper sense of the tort, but an undivided. family, Or suppos-* 
ing him to havo boen a singlo man, with collateral volations only, 
their descendants and connexions, all living togethor in coparoenary, 
his death makes no difforenco in this respect among tho survivors,” 
If undivided at his death they still continuo so in point of lav, 
however appearances may indionte o different slate, So long ag 
they remain-joint they offer one common. snorifico, * to roligh+ , 
ous duty of unseparated brethren is singlo,” Narcda, quoted in 
the Mitdhshard, ch. ii, 8.12, v, 8,—rntil partition tales place, 

In respect of proporty, whatever is acqttired, by tho sevoral 
membeis, with certain exceptions, falls into, and becomes part of, 
the comnion fund, and the expenses of all mombers arg metefiom 
this comman fund; nogaccount being taken of oxecess in tho 
expenditure of some over the expenditure of other mombors, “his 
community of worship.and property being tho ordinary condition 
of a ETindd family, it is to be mesumed that a Iindd family 
is undivided tintil fhe contrary is shown, and that tho acqtisi« 


. * On partition, 4th od... 108, 
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tions of the sovoral sanbos from part of the common -stock -untess 
the: acquirer, or ‘those claiming. under him, proyo that it was acquire 
‘edi in sucha manner as would, by, tho special provisions of the lav, oo 
constitute it the sole property of tho acquirer, - 
Moreovor, ‘ according to thie trne constitution . of an anna 
Hind foinily,. no individual, membor of tho. family, whilst it remains”. 
undivided; can predioate of the joint: and undivided property, that rag 
he. has. a certain shave’.—Appovier vi Rama Subba Atyant ; : 
while a Full’ Bonsh of tho High Court of Galoutta has gone. go fay 
as’ to. hold, in: Sadabare -Prashad Sahw.v. Foolbus: Koert, that 
~ under’ the Afitdleshard law one of the several mombers of ’a joint 
© Hind& family cannot, without Jogal necessity, alionato any portion » 
_ of tho ‘undivided ancestral property without tho consent’ of tho : 
co whole’ of the.co-sharors, and.that such an alionation is nob valid, 
.eyen for the share: to which the alisnor would have: been entitled, 


eS é 





~ on.partition. 
The condition. of an undiviged family being sh as. has. been: 


~  deseribed, it is not unintelligible that.rules may govern the distribu: ee 
“tion sof tho. joint inhoritance difforent from those which would regit : 
> Jato the devolution of soparate property, and it has ‘been ruled. tha 
“in-one:and the same ‘fexhily different rulog may govern tho succession: 
‘to tho ostate ofa deconsod ‘mombor according to tho ‘nature. of the 
difforent proportios . comprising it, whethor it be joint: or ‘Roparntm- : 
“ Kalqgnar Natohion ve The Rajah of Shiva-gungat. ., F 
The -peotliar: inoidonts of tho joint proporty. of an undivide : 
fainily. we survivorship: and the right*of roprosontation, In the. 
Shiva-ginga, cago above cited the Lords of the Privy Council declax 
that; “according to the prinoiples. of Hind@ law, thero is copay 
nevship hetwooi the different mombers of a united family, and >.) 
ship following upon it, ‘Shere is. community of intorost and 
f: possession between. all the mombers of the family, and 
oath of any one of them the igihors thay “well .taleo: by” 
ip that. in’ “which they had during the deceaged’s lifetime 
terest; and « “a common Beetpsnlon Tt has been. 




































argued that this*is a‘ mere’ statement ‘of the: genoval rule, and t 
itdoés not necessarily follow from it that tho’ benoflt of survivor 
ship extonds to all and not only to some of tho survivialg tmombard 
of the family. ; When once the. principle of survivorship is admitted; 
ib is difficult. in the absence:of express law to. limit its operation, 
The principle. of survivorship taking effect-on the common fund, in 
whick: no oné ‘of the members of the family has any. ‘distinat: sliave,: 
» operates not to augtnent the rights of any partioular: class of. the. 
coparceners but to enlarge tho shares which upon partition would fall aa 
to the lot of every one of the members: In effoct, by the: “operation : 
of, this rule:the-share to which a coparcener dying ‘without issue 
would have been entitled does not pass by descent but lapses, ‘The 
right of representation operates at, the time-of partition to sécuro.an 
equal partition of the inheritance between tho soveral sons of tho 
common ancestor and the issue to the third gonoration of sons who 
have died leavitig ‘issue surviving the poriod of distribution, suoh 
issue taking.per ett ‘pes the share of their fathor ox forefathorn—~ 5. 
“Should a younger:. brother ‘die bofore ‘partition, his shave, shall:bo 
il] ited’ to: his ‘gon, * provided: he had received: no fortune from his 
P That son's gon shall receive. his fatlior’s sharo : from his... 
uncle,” oF from “is: uncle’s “son, and the samo proportionate sharo 
~ shall ba allotted’ to all the brothers according to law. Or if that 
- grandson’ be also dead: his son-takes tho share; boyond him.tha 
sirecdesion stops,” Kdtydyana ‘cited in Vyauahara Maytileha, Chie 
* TV; 8. 4-0. 21. “Although grandsons havo by. birth a right in tho 
grandfather's’ estate-equally witlt sous, still tho distribution of the 
‘grondfather's property must be-adjustod: ‘through their-fathor, and 
not with reference to: themselves, The meaning here. expressed is 
this : iftunsepdtated brotliers die, leaving: male issue, and the numbor 
‘of sons be wniequal, One having two sons; another throo-and a third 
. four, tlie two receive a single share in right of their father, tho other 
three take oné share appertaining to their father, and. the yomain« 
‘ing four similarly obtain one share ‘due to thoit father, So if aomo* 
of ,the sons be living and some have died leavinig malo: issue, tho 
same method should be observed: the surviving sons tako thoir ‘own 
allotrhonts, arid..the :so8;. of thelr decergod brothors rocciyo tho 
‘shares! of thelr-own fathers respectively, Such is. the adjustmons 
‘présoribed by the toxt” Métdkshard, Oh, I, a, 6, ae % "A grandson 
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(D) whose fabher (B) is doad, and a great-grandson (I") whose father ta 
(8) and grandfather (0) ave dead, participate equally in the inherit. 
ance with ‘tho son (A), for thoy without distinction confer equal 
‘ Donefitg on tho décensod ownor of tho proporly by the presentation 
to him of funeral offerings at solemn “obsequies,” Déyo-krame 
Sangraka, Ch, I, a1, 8, Unless authority be shown to the 
contraty, those incidonts of tho joint-ostato of an unseparated Hind& 
family, survivorship and tho right of .eprosontation, govern the } 
case boforo us and dotoimino,the answer to be given to the question 
put tous. Tho fathors and uncles of the partios lived as an un- 
soparated Hindd family in possession of an undivided estate. As. 
guming partition to be made now, thoro aro living reprosontatives 
of tivo sons only of tho common ancostor, and equal partition being 
made between the stocks, cack stock is entitled to ono moiety; but 
4 is axguod that, inasmuch as tho father of the one lina died before 
any of his three brothers, aud tho father of the othor line died after 
two other brothers, who died without male fesue, tho shares of the 
* brethren dying without malo issuc dosconded to tho solo surviving 
-btother and passed from him_ to his issuo 4o tho oxclusion of the 
* lino of tho brothor who died first—in other words, it is contonded 
that the caso is not to be govorned by the law of-suvvivorship, ex- | 
coptso far as to exclude females, but that tho shares of tho decensed 
“| prothers possed Lo tho surviving brother in virlue of tho ralo that 
“Jn onso of competition bolween brothers and nephows, tho nephows 
have no title to succession, fot their right of inheritance is declared 
to’ bo on-failure of brothers,” Midéhsherd, Ob, IT, 6. 4,8. No 
doubt, if this rulo was intended not only to apply to the descent of 
the goparate proporty of & brothor but to ‘operate on the ghate which 
he would ‘have talcon in the common properly of tho family had he 
* durvived the period of partition, the contontion is correct; but if we , 
‘* deaofully examine tho systom on which the If{édkshard is compiled and 
‘ SR the principles of Hind& law, as to which there can be no 
tepitte, it will appear thet tho rulo on which the qontention is based 
oahnot apply to the undivided ancestral estate, nor to any thing 
which has'acerued to, and become part of, that estate, The suthor 
ofbheste atise comméoncos with a definition of heritage, ‘ddya,’ 
oid tutte between the wealth of a father oi grandfathor 
whic Hey the property, of his sony or grandsons by vight of 
’ asE & phe ry , 
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their being his sons and grandsons, and which the author consa- 

queitly terms unobstiuoted, and property which devolves on paronta, 

brothers and the rest, on the demige of the owner without male issue 

and which he terms liable to obstruction, becauso oxistonca of issue 

or the survival of the owner impede its devolution, After investi- 

gating the nature of property and xoviewing the mothods by which 

it may be acquired, he declares tho fundamental principle of tha 

Hindé law obtaining in these Provinces that—‘ property in tho 

paternal or ancestral ostate is by birth’, Ie next describes the 

limitation to which the power of the father ovor ancestial and 

acquited wealth is subject, and having previously defined partition 

to be “the adjustment of divers rights regading the whole, hy 

distributing them on particular portions of the aggregate,” ho 

proceeds to declae in what mauner and subjogt to what rules the 

common property of the family *is to be distributed by partition 

in the fathers’s life-time or aftor his decease, ‘tho conyajtanco 

of the doctrine that a right in tho paternal ancestral estate ix ac« 

quired by birth is that thore is in fact no devolution of the pro«* 
perty from one owner to another, but that as cach son comos into, 
being, he forthwith aoquires aright which would, on partition, reduca 

the shares of the other sous, and which, should he not survive paitiv ” 
tion and have issue, his gon or grandson would tro By aubsbitation, 

aud which, if he dies bofore that period, will simply lapso, ‘hove 

being no devolution ofthe proporty, the laws of doscont avo in 

applicable, 

If shares are not ascertained until tho period of distiibution, 
if, until that time, no one can doclare ho hag any share in the com. 
mon property, ibaccounts for the ciroumstancos that in nono of 
the treatises on Hindd law which have been brought to our notice 
is there any rule declating what is to be dono with tho interest (it 
can hardly be called a share) in the common proporly which hns 
been acquired by a member of the family who has not survived tho 
poriod of distribution, On tho othor hand, thoro are oxpross 1ulus 
decluing that the partition is to bo an oqual partition, auljool to 
the qualification that those who tako by roprosontation take ouly 
the share whiclyho whom they respectively roprosont would hayo 
taken, had he suvivéd partition, 
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‘Phe author next proceeds in ch, ii, to treat of the descent of the 
estato of a man who dios without issuo, ‘Tho first acction clearly 
relates only lo soparate propotly, ‘ That sons, principal and secon 
dy, take tho horilago, has hoon shown, ‘I'he order of suceogsion 
among all tribes and dlassos, on failure of thom, is noxt doclared,” 
Tlore thon wo pass fiom a law of partition to a law of devolution of 
inheritanco, tho porgons entitled no longer acquire an inlorast by 
birth, It accrues on the death of the owner, and to be ontilled to 
olaim thoy must survive tho ownor, and first in the lino of descent 
the author places tho widow, and after oxplaining that, if the pro- 
prictors diod in union with his brothron, the widow has morely a 


«tight of maintenance, he concludes tho discussion of her claims with 


the declaration that a wedded wife, boing chasto, takes tho wholo 
estate of a man who, being separated’ from hia co-hetrs, and nob 
subsequontly ro-untled with thom, dics loaving no male issue. 

In the second section tho right of succession of daughters and 
daughtor’s sons aro declared, Now in this section there is no dis- 
tinct allusion to soparale proporty, yot it has never beon doubted 
that it deals only with separate properly, and the intention is ovi- 
dent from the commencomont of tho section :-— On failure of hor 


» (the widow), tho daughters inhoril? Tho widow could only tako 


separate property and the daughtors succood to what, if sho had 
survived tho propositus, tho widow would ‘havo takon Similarly, 
the following section, which treals of tho rights of paronts, com- 
mences with tho doclaration:—" On failure of thoso heirs, tho tivo 
parents, meaning tho mothor and father, avo successors,” preference 
being given to the mothor, In this section again there is no mon 
tion of separalo propeity, but it manifostly doals only with that 
property, for it is declared that tho paronts take, in default of widow, 
daughters, and daughter’s sons, 

We now arrive at the fourth soolion, which treats of the rights 
of brothers, and which it is argued governs tho caso before us, 
That section commences like the preceding by premising tho (ailuro 
of the “heir whose right had been last doclarod ; and from this 
circumstance il must again be inferred that iho property to which 
itwegulates the succession ,is such property as wopld havo boen 
taken by the heiis entitled to priority of suecossion, had thoy suty 
vived the propositus, If it bo hold that the interest which, a 
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coparcener acquires by birth does not lapse on his death without 
male issue, but passes under the law of succossion to hoira olor 
than direct issue, who presumably do noé oxist, and othor than his 
widow, whose title is exprossly denied, it follows thal tho right 
would devolve not on brothers only, but on thoso heirs algo who aro 
entitled to succeed in priority to brothers. Thus, a danghtor, a 
daughter’s son, a mother, or a father, might, on partition, claim 
the share of a deceased coparconer. No inslanco is cited in which 
such a claim has been allowed. ‘Ihe conclusion soems clear that 
8, 4, like the preceding sections of the chapter provides only for tho 
devolution of the separate estate of the propositus, 

But in support of the contention that tho interest of a member 
of an undivided family in the common fund is a share, and that tho 
rules respecting the succession of brothers operate, notwithstanding 
the propositus may haye diod in union with his brothren, and 
regulate the inheritance of that shave, reforenco has boon mado to 
the provisions of s, 9, which treat of the succoasion to re-united 
kinsmen, 

Tt,is argued that brethren who havo re-united aro in tho samo 
position as those who have nover separated ; that,tho wholo of tho 
property is again brought into a» common fund, cach brothor saying 
to the other “ what is mine is thine, and thine is mino,” yob nevars 
theless the interests of cach is described as his share :—* A vex | 
united brother shall koep the share of his ro-unilod co-heix who is 
decensed.”—Vdjnavalkya, cited in Matdkshard, ch. ii, 8, 9, vy. l—and 
inasmuch as on the death of a re-united brothor without malo 
issue his sliave devolves on re-united brethron of the whole blood, 
to the exclusion of re-united brethren of tho'half blood, or if theo 
be no brethren of the wholo blood in ro-union, tho re-united 
brethren of the half blood and tho unassociated utorino brothors 
divide the share equally, it is contonded that tho principlo of survi-+ 
vorship does not operate to over-rule tho rules roguluting the 
succession of brothers, but that so far as is possible offoct is givon 
to both, 

To these argumonts it may bo repliod that a distinction is 
recognized by Hind4 writers betwoon undivided and ro-nnitod 
brethren ( Colebrooke’s Digest, cccexxx ), Morcovor a ro-nnion 
implica a provious partition, in virbuo of which cach of the re-united 
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brethron has acquired soparate owporship of a share, Ie inings 
to tho re-united fund somothing which is specially his, while in an 
undivided family he acquired his right by birth in the estato of his 
father or giandfather, Again, when a partition is made of the 
property of an undivided family, no distinction is made botween 
the half-blood and the whole blood :—“ If any immoveable property 
of divided heirs, common to brothers ‘by different mothos, have 
remained undivided, boing held in coparconary, the half-brothers 


shall have equal shares with the rest, but the uterine bother hag 


the solo iight to the divided proporty, moveable or immoyeable,”— 
(Colebiocko’s Digest, ccccxxxi), Indeed, the circumstance that 
aules havo beon spocially presoribed to regulate the devolution 
of tho common property of re-united brethren affords ground for 
arguing that thoy wore exceptions to the ordinary rules regulating 
the paitition of the common property ofan undivided family. 


If thon tho provisions of ch, ii, a, 4, are not applicable to the 
{nterest of an undivided copmcener in the common property, but 
that interest lapses on his death without issue, it follows that, in 
tho caso before tho Court, the interests of the brothers who died 
withoul issue do not deyolvo on tho last surviving brother, and that 
tho sons of tho last surviving brother ave only ontitled to one moioty 
of tho ostato, This conclusion is supported by the opinions of the 
threo pandils examined by the Subordinate Judge of Bonares, 
although tho reasons given by one of thoso gentlemen for the con- 
clusion at which ho has anived are not satisfactory. It is also sup. 
ported by tho decision of the Sudder Court of Caloutta in Duljest 
Singh v. Sheo-nvunook Singh,* to which Mr, Colobrooke wag a 
pmty, and by the docision of the Bombay Court in Bhugwan Golab- 
chand v, Kripa-ram Anund-yam.t Tho decision of this Comt 


‘in Madho Singh v. Bindessery Roy|, it is true is opposed to 


those authdritios, but in our judgmont that ruling cannot be support: 
od.—Indian Law Reports, Allahabad Series, Vol, I, p. 105, 


* 





*18.D. Rep, 59 Ante, p, 198. ¢ + 2 Borr, 29, 
78,0, BM. W, 2, 2868, p, 102, " 
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Canourra IL, 0. Ake 10th of April 1877. 
Full Bench. : 
Before Sir Richard Garth, Kt, Ohief Justice, Mx, Justico Komp, 
Mr, Justice Macpherson, Mr. Justico Markby, and Mr, Juation Ainalio, 


Barut Doss, alias Latx Bawoo (one of the Dofondants) - 
. versus 
Croonss Lan (Plaintiff.)* 

Whore, in au undivided Hindd family living undor tho Mildkehaid Jaw, » poison alos 
without leaving issue, but leaving a hothm, aud a naphow the aon of 4 pradeadasad 
brother, the latter is not excluded from succession by tho former. . 

Debi Parshad v. Thakur Dial followed, . z > 

This case is referred by Garth, C. J., and Miltor, J., to a Full 

Bench in the following order of reforenco :—~ 

Garth, 0, J—The Plaintiff and the defondant, special appollant, 
are related to each othor as fst cousins, 

The plaintiff's case is this, Tho six sons of Banoo Prosad lived 
as membeis of a joint Hindi family till, tho doath of tho fourth 
son, Jan-bhunjun Dass, which took place in 1276 (1869); Baboo Lall, 
-Futteh Chand, and Jun-bhunjun died without issue, and upon thors 
facts the plaintiff contends that he is entitled to ono-third sharo 
of the family property. : , 

The defendant, special appellant, contends that tho plaintiff's 
father, Pirtum Lall, having prodecoasad Jun-bhunjun, tho plaintitt 
{a not ontitled to the one-third sharo of the family proporty which 
he claims, The date of separation was disputed in tho Courts 
below, but it has been found as a fact that it took place aftor tho 
death of Jun-bhunjun, ‘The defendant, spocial appollant, contonda 
that, on the death of Jan-bhunjun, his interost in tho joint family 
property devolved upon the surviving brothers Bahoo Lall and 
Bhoku Lall alone, to the exclusion of tho plaintiff and Dosanund, 
sons of Pirtum Dall and Huno Lall, who had prodecoased Jun 
bhunjun, 

The contontion of the plaintiff on tho othor haud is, thal, on 

Tun-bhunjun’s death, his intovest in tho joiyt family properly passed 





* Special Appoal, No. 770 of 1876, against  deoro of A. J, Willot, ¥ 
fares eauale learn ai Hobruniy, 1875, afMhintn, a Suissa monies 
« i b 
Mt Boneh vere , , Subord ~ ane teas One dletriol, dated tho Unt 
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to all the surviving membors of the joint family, This contention 
ig aupportod by a Full Bench decision of tho Allahabad Nigh Court 
in the caso of Debi Parshad v. Lhakur Dial, and also apparently 
by an important passage which ocems in the judgmont of tho Privy 
Connell in tho well-known Shivagunga caso, upon which the abovo 
Full Bonch decision appears mainly to be founded. : 
Wo entertain grave doubts whother tho passage in the judgmont 
of the Privy Conucil justifios tho decision of tho Allahabad Lligh 
Court, and whethor thab passago is in accordance with the Mitak- 
shara law; and as the quostion raised is ono of groat importance, 
and of very gonoral application, wo think it right lo rofor it to.a Full 
Bonch. 
ha quostion roferred is, whother, in an undivided Tindd 
family governed by the Mitdkshard law, if a brothor dios leaving no 
issue, but leaving brothers and orphan nephows, who are mombors 
of the joint family, his interest in tho family proporty passes on his 
death to his surviving brothers aloue, or to all tho surviving mom. 
bers of tho joint family; and in caso of a partition is that the 
principle according to which tho respective shares of tho porsons ou- 
titled Lo succeed to that interest are to bo apportioned ? 
Garth, 0. J—This case raisos precisely the same quostion which 
was decided by a Tull Benoh of the Allahabad Tigh Court in tho 
-ease of Dubi Parshad v. Thakur Dial* and wo Seel bound 
having regard to the weight of authotity, to decide in aecordancs 
with that decision, that, undor tho ciroumstancas stated in tho caso, 
interest of the deceased brothor in tha’ family property ought, in 
the oyent of a partition, to be divided between his nephow and his 
tio brothers in equal shares. 

This point was distinctly decided by tho Suddor Dowanny 
Adawlut in the year 1802 in tho case of Datjeat Sing v. Sheonaunools 
Stngt and Mr. Colebrooke was one of tho Judges who decided it, 
The same rulo has been laid down since by other anthoritios, and 
is recognized by the Lords of the Privy Council in tho caso of Kulu 
ma Natchiar v. the Raja of Shivagunga.| 





*1T, Ry, L ALL, 106, Ante, p. 036, 
tL. Sel. Rop., 69; Ande, p. 106, 
{9 Muooie’s I, A, 639, at p. O11, 
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Wo do not find any authority couflicling oxpreasly with Lhosa 
decisions; and wo aro, therefore; of opinion that the judgment of 
tho Lower Court is right, andl that Uiis special appeal should bo 
dismissed with costs. appeal dismissed, * 

Indian Law Reports, Calcutta Serios, Vol. U, p. 379. 





The roversionors noxt aftor J, to the estate of 8, doccased sued 
to avoid an alicnation of 8's estato affecting their revorsionary right 
mado by his widow, J. had not been heard of for cight or nino years, 
and there was no pref of his being alive, Held that his death 
might be presumed under tho provisions of 8, 108, Act I of 1872, 
for the purposes of the suil, although, in a suit for tho purpose of 
administoring the estate, the court might have to apply the TLindt 
Taw of succossion prosciibed when a poison is missing and not dead, 
Rameshur Roy and othors (defondants), Bisheshaur Singh and 
others (plain tills —Indian Law Reports, Allahabad Serics, vol. I, 
(F. B.) page 63, 

Yo a suit by one membor of a Tlindd joint family, living undor 
tho Mitfksharé law, for a spocific sharo of tho joint family property, 
all the membors of tho family are necessary paitios,—Vuthani 
Malton (defgndant) vorsus Menai Maktow (plainti(l)—Trdion 
Law Reports, Caleutta sorics, vol, 11, p. 149. 

To a suil by a Tlindé, subject to Uno Mildkshais law, against 
cortain auetion-purchasers at a silo in exeention of a decree against 
tho father, to veeover a portion of tho ancestral estale by onucolla- , 
tion of tho sulo, it appoared that the properly which was mortgagod 
by the bond upon which the decree was passed was not pub up for aalo, 
ho deereo provided “ Uhab the plaintilf recover the amount with 
costs and intorest, and that the dveroo bo executed against the pro-~ 
perty specifind in the bond,” and it also allowed interest at about 50 
per cent, tho tato in tho bond, to tha deeres-holders, TH was can- 
tended on behalf of the plaintiff (hat, upon a proper construction 
of tho Privy Council Riding in Muddun Thakoor v. Kantoo Lull,* 
the docree under whieh the properly had been sold was au improper 
ono. Tel that, undor tho Privy Couneil Ruling, the purchaser is 
not bound to look beyond tho deerco. Jfeld also, that an usurious 


SULT d, Ry 18%, Aad, page 72, 
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_ rate of interest cannot bo Lroated, within the principles of the above 
caso, a3 showing that tho deeroe was fora debt which the son was 
not bound Lo discharge, : 

Tisid furthor, that where a deerco is against tho mortgagor go- 
nerally, coupled with a declaration of tho lien, thé decree-holdor 
may proceed cithor against tho person and his property or against 
tho mortgaged proporty, though whether such a course will be al- 
lowed in any particular caso is a matter for tho discretion of the 
| court oxecuting tho decroo.—Jnuchmi Dai Kooré (plaintiff) versus 
Asmar Singh and others (defondanta).-gudian Law Reports, 
Caleutta sories, vol. IT, p 218, 





Tho general result of the authorities, both juridical and forensic, 
is that among the three rogencrate clasaos of Hinds, (Bralimans, 
Khatriyas, and Vaishyas,) illegitimate childron avo entitled to 
maintenance, but cannot inherit, unless there bo local usngo to tho 
contrary; and that, among tho Sfdra class, illegitimate echildcen, in 
cortnin cases at least, do inherit. Tho extent to which this right 
oxiats, considered, and the toxts of Mindd law books beating on tho 
point referred to, 

According to Vijndneshwara, tho author of tho Bitdhahurd 
(Chap T., Section 12), tho fathor of an iHogitimate son by a Désé 
*aniong Sédras may in his (the fathors’s) life-lime allot to sueh son 
a sharo equal to that of a logilimate son, and, if the fathor dio 
+ without making such allotment, tho illegitimate son by Wie Dest is 
entitled to half the share of a legitimate son, and, if thera ho no 
logitimato sou and no logitimato daughter or son of such a daughtor, 
tho illegitimate son by tho Désf takos tho whole estate, Tl, how- 
over, there he a legitimate daugllor or legitimalo son of such 
daughter, the illogitimate son would tako only half tho sharo of a 
legitimate son, and such daughtor or daughter's son would tala tho 
residue of tho property, subject to the chargo of maintaining the 
widow of the deceased proprietor, 

Tho dictum of Lord Cairns in Sri-Gajapalli Raédhiha v, Sre- 
Gajapatts Nilamani (18 Moote Td. App. 497; 8.0.6 Beng, fh, 2, 
202; 14 Cale, W. BR. P. C, 88, rovorsing 2 Mad. 1, U, Bop. 369),— 
“ Supposing’ tho sons, or cither of thom, to have been leyitimate, 
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the widow (of Padma-nébha) could have beon entitle! (a maintenance 
only, fad boll the sons boon illegitimate, (heir claim, unless sama 
spocial custom governed tho caso, (which is not in proof) woukl 
have boon to maintonanco only, Tn this Inst-named caso the widow 
would havo had tho ordinary estabo of a Hindi widew'conmmen- 
tod upon and explained, ‘Bhe terms Ditsé and Ddst-putra, as defined 
by various writers on Hind law, discussod, and the rights by inhori- 
tunco of a Dési-putra considered, 

The condition that, in order to ontitle the iltegilimate offspring 
of a Sidra woman by a §édra to inhorit the property of tho latter, 
or a share in it, she should, according to Jémible Vihana and 
Milu-kantha, be an unmarried woman, has, in practice, been discarded 
in tho Presidency of Bombay, 

In this Presidency the iNegitimato offspring of a kept woman, 
or continuous concubine, amongst Sddras, aro on tho same level as 
to inhotitance as tho issuo of a fomalo slavo by a Sidra, 

Tho custom of Pd marriago among the Marathas, and Vdid 
amongst tho inhabitants of Qnzerat, réforred to, and the authorities 
bearing on the subject considered and discussed. 

Tho song of a Punarbhi (twico-married woman) by a duly- 
contracted Pd marriage, 4, ¢., in accordance with the custom of the 
easte, aro legitimate and, as to the right of inheritance and extont 
of shaves, rank on w par with the sons by lagna marvinge, 

Q, a SGdra woman, was married to T) (also a Stidra) by Pdb 
marriage, without having recoivod a ehhor-chiti (volense) from her 
firsl hnahand, who was then living, or obtained any othor sanction 
of hor Pde with T;— 

ied that tho intoreonrse between G and ‘IY was adulterous, and 
that, therofore, tho plaintiff, thoir son, being tho result of sneh ins 
toreourse, was not outitled to take as heiy oven to the extont of hall 
a phivo, and wad nob a Dési-pudre within the scope of Jéjuyavalkya’s 
toxl, ov rocognizod ag such by other commentators. Tle was, how- 
ovor, hold outitled to maintenance, as ho had been rccogn zat hy T 
aa his son—Rahé wife of Tofée Kurd and others (defendants, 
appellants) versus Govinda Vulud Zejé (plaintiff, Rexpondont.)— 
Judian Gaw Reports, Bombay savies, Val. T, p. 97. 

According bo tho dovtiiues of tha Bengal school of Hindi lay, 
a carta description ouly of illegitimate sons of a atdie hy an 
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twunartiod sfdra woman is entitled to inherit the father's peoperty 
in the absonce of levitimate issue, vfs., tho illegitimate sens of a 
afidra by a female slave or a fomalo slave of his slave, 

Per Mittar, J —-Maniage bobweon parties in difforent mub-divi- 
gions of. the stdia caste is prohibited unluss sanctioned by any 
gpocial custom, aud ne prestmuplion in favor of the validity of such 
a marriage ew be made, although long cohubitation has existed be» 
tweon the parties, 

Per Markby, f.— Quano, whethor thore is any Tegal restriction 
upon such a marriage ¢ * : 

Narain Dhara (plaintitf) ve Bakhal Gain, Guardian of Jonardon 
(dofendant).—Indian Law Roports, Calcutta sories, vol. I, pot.” 

* Although an estate bo not what is technically known in the 
north of India as a raj, or what is known iv tho south of India asa 
polliam, the succession thoroto may, under a duddohdr, ov tnnily 
custom, he governed hy the rulo of primogeniture, 

Whore the family to which aneostral proporty held in this peeu- 
liar manner belongs is subject to the Mitéksharé Jaw, and the -pro« 
perty ig not soparate, Lhe snecession, in tho event of a holder dying 
without male issu, is given to the next collateral male lieje in pre- 
forenee to tho widew or daughters of the deceased holder. 


’ 





That an ostate ws dmpartible doves wob imply that sb is separato, 
and so to be governed hy the law applicable to separato succession, 

Whether tho general status of a Tindd hunily bo joint or diyid. 

“ed, property which as joint will follow one, and property whieh is 
separato will follow another, eorrse of succession, 

Since in documents between Tinddy and in’ tho Mil@kshart 
itself it is nob unnsual to find the leading membors of a class alone 
mentioned when it is intended to comprohend the whole class, a 
written statement of a family custom, whoteby an impartible stato 
passes inthe event of the holder dying without issue to dfs younger 

. brother or to his eldest son, need nob he consliued as limiting tho 
Ped collateral succession Lo the two cases namod, but as providing woures 
ally that on failure of the direct malo line, the nearest malo heir in 





ee the collaterat line shail succeed, Chintanan Singh (plaintiff) varsng 
4 | Nowlukho Konwari (dofendant).— Privy Conneil, the 88rd of dana 
Yul t and Ist of Jily 1875,—Tudian Taw Reports, Caleatta Series, Vol, 1, 
| 5 page 153. 
4h 
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An unelo and nephews were bra stale of general soveralty, hub 
held some aneestral property m common. Such tome by the Lindd 
law of tho Western Schools, will nob establish Uto right of nephows 
to take thei wuelo’s estate befure his wife and daughter's sou, Ru jak 
Lutrd Mell and Roy Bunsidhir appethurts verses Ilanoh ur Ladd and 
his minor brother,--Sel, 8 D. AJR. Vok JY, p. 319. 

The dinging of a tank, though «a meritorious aut and of great 
convenioncs to the public, is nota legal necessity for which a widow 
ern alionaty property left to her for life only. Runjeet Ran, Koolat 
(defendant) appellant, versus Mohwmed Waris aud others (plaintiffs) 
renpondcntin—S. We BR, Vol. XXI, ery p. 49. 

Immovable property purchased by a Hindi widow with tho 
plofity of her husbaud’s estate, there being no proof of any  distinat 
intention on her part to sever such pureluwses trom the estate and 
appropriate it to herself, held to form part of her bushuul’s estate, 
onda Kooer and another (defendants) versus over Qodoy Say 
(plaintit!),-—Prisy Couneil,*® the bth, 7th, and 23rd of March L874, 
Bonyal Law Reports, vol, XLV, (P. GC.) p, 169. 

Sveemutty Soorjecmony Dassee v. Denobundhoo Mullikt dis- 
tinguished, 


Puy Counciu.t—Lhe dh and th of Sune 1875, 


(On appeal from the High Court of Judicature at Fort 
William. in Bengal. 


Buagnuree Divi (Defendant) 
VES HES, 
Brtora-waru ‘InAKoon and others (Plaintitt) 


Tn this case tho decision of tho Thigh Coul§ was reversed by 
the Privy Council, who held that the effect of the fustiaments was 


na * On appeal from the High Cot of Jucbeature, North Western Movinecs, Allaha- 
vind, 

Tt Mamo's Ap. (83, 

[Present Sud, W Colvile, Si Bo Pencoek, Sie M, EB. naith, ind Sit Robert 2 
Collar. 

STB de Ry By, 
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to give the widow an estate for life with powor do use the procecds 
ax sho chose, and eousequenily that the proceeds or property pur- 
chased by her out of the proceeds would bolong on hor decease to 
hor heirs, But as tho decision (urns entively on tho effect of the 
particular oxpressions used in tho insteamonts and illustentos ne 
prinoiple of law, no detailed reporb is now given—Indian Law 
Reports, Calcutta sories, vol. I, p. 104, 

The institation of a suit by x widow may have beon beneficial 
to hor as woll as to those who would suceced her in the proparty, 
and yot nol a necossily, . 

There is no necessity Tor a widew to borrow money whon sho 
has an income to pry the expenses of litigationn—Loy Mukhun 
Luwl (plainti(ly appellant versus Afr, We Steward and others 
(Defondants) Respondents. —S. W. &, Vol, XVILI, p. 122, 

Whero a widow raisos money by mortgaging hor husband's 
property, tho mortgagee is not bound to look to the appropriation 
of the monies so raised, his responsibility ceasing when he bas satis 
fied that there was legal necessity for tho loan.—Jum Persaud and 
another (plaintiffs) Appellants versus Mussemmat Nag-baushea Kor 
and others (Defendants) Respondents,—8. We LR. Vol, TX, p. 501, 

Where property to the immedinte possession af whieh a TWindé 
widow is cntifled is conveyed away by partios having no right to 
il, the causo of aelion for a suit to recover possession is aflorded 
thereby to tho widow, and not to reversionary hoirs, 

Queve—Llave nob the veversionary heirs a right to ask fora 
doclaratory decree to the cfloct that as against ultimate heirs the 
possession of tho trespassers and others should be considered as tho 


_ possession of tho widow ¢--Joy Moorth Kouev and another (plaintifts) 


Appellants versus Batdeo Singh and others (Defendants) Respon- 
dontis—8. W. RB. Vol XXI, p. Ui 


. 
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sAncuTTA Tf, 0, A—Zhe llth of April 1864, 


Present: 
Tho Hon'ble Sir Barnes Peacgek, é., Chief Justice, and tho Won’blo 
1.8. Jackson, Shumbhoo Nath Pundit, & Py: Lovinge, and 
U. Jackson, Judges. 


Dania Joven Laur, (Plaintiff) Appellant, 
versus 
Mussummat Dooranoo Kooor and othors (Defondanta) Respondents. 


A stop-mother cannot take by inheritunce from her stop-son, 


This case was referred for tho opinion of a Full Bonch by Mr, 
Justice Kemp and Mr. Justice Campbell, 

Lhe question to be considored is, whethor, assuming the family 
to bo a divided one, a step-mothor can sneceed to the ostate of 
her stop-son, according to tho law prevalent in Mithila, 

It is clear that, according to the law as current in Bengal, the 
step-mother cannot stiococd bo Lhe estate of her step-son, 

Bat, it is contended that, according to tho Altdékshard, which 
is tho law provalont in Mithila, a different rulo provails, Wo havo 
considored the sovoral authorilies cited in tho course of tho argu- 
mont, and aro clearly of opinion that the step-mothor can not 
suecoad, 

Lé was admittodt that Lho decisions 1 Select cases 8. D. A, pages 
87 and 39, ave the only express authorities in her favor, In thoso 
oases tho right of the step-mother was upheld, but doubts aro 
thrown upon them by Me, Macpherson in his notes. ‘The question 
depends upon tho senso in which Uhe word “mdéd” in used in the 
Mitdhshard in tho Chaptor on Inhoritance, 

Th was urged that when a distiibution is mado after tho life of 
the father, a stop-mothor is included under the word “imaether” 

Tn tho Alidéhsheord tho rulo is laid down ab page 285, pare, 2, 
where itis said, “of heire separating after the decense of the father, 
the mother shall take a share equal to that of ason;? and our 
attention was culled to the fact that, in the Alitékshard, there is 
nothing to show that the step-mother is nob included, whereas in 
the Days-bhaye pago 68, paragraph 30, the step-tmother in expressly 


excluded. 


“ES 
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_ We thiuk that the rule, whatoyer it” miy bo im the case of 
partition, ig not necessarily applienble to tho caso of inhervitaness 
and that although the word “mdlé” may, in some ensos, inelude a 
atep-mothor, it does not neeessmily do go in all easos, Tho passage 
citod from Macnaghtow’s Lind law 60 related to partition, \Wo 
must look to the circumstances of cach particular easy in whieh the 
word is used. 

Tt would bo contrary to tho voason for which according bo (ho 
Mitékshard, a mother succoods to her natural son an preference 
to hig futher, to hold thet the mother ineludos a step-mother, 

Tn Section 8, Chapter 2, page 848 of the AMitdishard it is said, 
“on failave of those heira (speaking of daughters and datylbter's 
gous) the two parents moaning the mother and fathor, aro successors 
to tho property.—Para. 1, 

Paragraph 2 assigns a reason why, in construing the above text, 
tho mother takes tho estato in tho first instanco, and, on failure of 
her, tho father, , 

Paragraph 3 proceods :—" Besides tho father is a comman parent 
to other sons, but tho mother is not sa; and sinco her plopinquily 
is consoquontly ‘the greatost, it is fit hat shu should (nko tho estate 
iv tho first instanco conformebly to the text, as to thy nearesé 
aupinde the inhoritanco next belongs.” 

Tn thé note to paragraph 8 it is said—"'The mothor iy in ro 
pect of sons not a comnion parent to sovoral seta, of thon, aud hoe 
propinqnity is therefore mord immediate, compared with the fathers, 
Butt his patornity is common, since he may have song Ly women of 
equal rank with himself, as well as children hy wives of Awhadriya 
and other inforior tribes, aud his nearness therefore is more modinte 


“in comparison with Uo mothers, Tho mother, consoynently, ia 


nearest to her child, and she succeeds lo tho estate i the first 
instance. Sinco ib is ordained by a passage of Manu that the 
person who is the nearest of kin shall have the property? 

The reason given in tho abovo cited pagsngo shows that a atop. 
mother is not intended to be ineltuted in tho word “mother,” 
Strango in hiy book on Hindt law, page Lt, refers lo (he paragraph 
as an authority iu support of the text——" sbop-mothors, when they 
exist, are excluded.” Seo also Macnughten’s note L Selech Cases 
ptigo 89, noto (n) id. 42, uote (a). There are other passages in the 
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Mitékshard with regard to the rights of the grandmother to succead 
to the property of grandson’s son in preference to grandfather, whielt 
show that atep-grandmothers could wot be included, Seo Chapter 2, 
Section 4, para, 2, id., Scetion 5, para. 2, and tho notes on those pas- 
sages, 

For iho above reasons wo are of opinion that a step-mother 
cannol take by inheritance from her step-son. Wo may remark 
that our opinion is in conformity with the table of succession preva- 
lout in the Westorn Schools, includiug Mithila, prepared by Baboo 
Prosunno Coomar 'Lagoro according to the A/itdksharé, Vivdda- 
chinté-mani and other works, in which it will he found that alep- 
mollter and step-grandmother are entered as nil, The table immoe- 
diately succeeds the preface to Vivdda-chintd-mant by Prosummo 
Coomar Tigore.—Satherland’s Full Bench Reports, for 1862—1864, 
page 173, 

According to Flindt Law obtaining in Weatern Tudia, tho wives 
of Gobuja Supindas and Samdnodelas havo rights of inhoritanco 
co-exlonsive with those of their husbands immodiately after whom 
thoy pucccod,—Lakshint widow of Kalyan-rav Anant, Appellant 
Jayrom Mari Ravi Sripat and Ganput Rav Muhiput, Reapon- 
dents.—-Bom, I. CG. Bea, a j. Vol. VI, p. 152. 


‘ 
a 


Cancurra 11. C, A~Zha Loch of June 1876, 
Before Mr, Susties Pontifer. 
JOMURRA Binun versus SRuu-coraL Misser and others, 


A joint family property acquitod and maintained by the profits of trado is subject to 
all the lrbilitios of that lade, 


Ramtal Lhakursidas vy, Lakmichand (1) followat. 


DVonlifea, J-—Tho plainfiff in this caso is the widow of Monohur 
Tatl, who died in tho lifetime of his father Tatchmec-narain uppoor 
Khettry, Intchmee-narain left a brothor joint in estate, HLurry-narain 
Kuappoor Khettry, who subseqtently became insolvent. ‘Tho partica 
wore and are governad by the Mitéhshard law, 


(4) Rom, WC. App. 61, at p. 71, 


bes 
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The plaintiff claims that, as the widow of Monoliur Lall, she has 
a right to be maintained and supplied with monoy for the perform. 
ance of her roligions ccremonios out of the rents and profits of the 
house, No. 13 Roop-chand Roy’s Strovt, in Caleutia, ag property which 
belonged to tho joint family, and thal any intorost which passod to 
tho Official Assignoo as representing Ulurry-narain tho surviving 
mombor of tho joint family passed subject to such rights, A gront 
many cases hayé boon cited in support of the proposition, that a 
widow hag what is called a lion for maintenance on tho joiut estate 
and particularly in a Milakshara family. Lt is not nocessary for mo 
to givo any opinion on tho ordinary caso, whero the surviving mom- 
bois of a joint: family contract to convoy without reserving tho 
widow's 1ights, for in my opinion the prosont is uapocial caso which 
does not fall within the ordinary rulo. Tho plaintiff, in hor plaint, 
admits that tho poporty out of which sho claims maintenanoo, was 
acquired by her fathor-in-law partly by monoy suppliod to him by 
his fathor, and partly out of the profits of a business for the sale 
of shawls, silks, and Bonares piccogoods which ho carried on with 
moneys, portions of which wore givon to him by his futher, and 
portions received by him from his estate, Tn my opmion, tho busi 
noss establishod and carried on with monoys Ko devived must be 
tvoatod as a joint family business, and in fel tho insolvent was 
omrying on such businoss at tho dato of his insolyoney as appoaa by 
tho writlon statomont of tho Oficial Assignoo, 

Tt waa in respoct of his debly incurrod in such businoay that 
Durry-narain was adjudicated insolvent, And it is not alleged that 
any of tho dobts woro incurred improperly, or othaiwise than in 
tho duc courso of business, Tho dobis of tho family business bo- 
came greater than could bo provided for by tho ingolveut or the 
joint family proporly, and tho insolvent accordingly filed his potition, 
It seams to, mo that tho law is correctly Inid down in tho caso of 
Ramlal Thakwrsi-dus v. Lukmi-ohand (1), that porsons carrying on 
a family business in the profits of which all tha members of tho 
family would participate must have authority to pledgo tho joint 
family property and credit for tho ordinary putposos of tho business, 
And therefore that debts honestly incurved in carrying on such btsi- 





(YQ) Bom. TL CG, App. 61, at p 71, 
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negs must override the rights of all members of the joint family in 
property acquired with funds derived from the joint business. In 
other words, it seoms to me that those who claim to participate in 
the benefits must also be subject to the liabilities of tho joint Lusi- 
nosa, and by the plaintiff's own admission, the joint family title to 
the house, in respect of which she claims, would not hayo existed, 
excopt for the profits of the business, I had some difficulty at first 
in secing how the house could vest in the Official Assigneo without 
being subject to the claim of tho plaintiff; but tho debts being jomt 
business debts and as such, debts for which business ereditors could 
have attached the property, the whole interest in the property vost- 
ed in my opinion in the Official Assignec, In this caso, tho properly 
was put up for sale by the Official Assignee, subject to the plaintiff's 
right (if any) to maintenance, and was so conveyed. ‘Tho offect of 
such conveyance is, that the pwchasor took only such estate as the 
Official Assignoe could give, but if the plaintiff had no right the 
purchaser would take an absoluto estate. In my opinion, tho plain- 
tiff, under the citcumstancas of this case, has no right as against 
joint craditors to maintenanco or residence, out of or in the house 
in question, Iam however of opinion that tho plaintiff las no 
claim which can bo enforced against any part of the joint estate, 
until after payment of the joint wade debts, Suit dismissed,— 
Tndian Law Reports, Calcutta Sorics, Vol. I, pp. 470-476, 


Tho lion of a THindé widow for maintenance out of the stato 
of hor deceasod husband is nol a charge on that estate in the hands 
of a bond fide purchaser inospective of notice of such lien, 

A. Llind’ widow, boforo she can onforce hor charge for mainten- 
aneo against property of hor decoased husband in the hands of a 
purchaser from his heir, must show that theve is no property of 
tho decoased in the hands of the heir. 

Debts contracted by a Mind& tako procadence of his ‘widow's 
claim for maintenance, and semble, that if a portion of his proporly 
is sokl after his death to pay such debts, the widow cannot onforea 
her charge for maintenanco against such property in the hands of 
tho purchasor, 

Quere—Whethor a Tind& widow, by obtaining against her 
husbands heir a personal docroo for maimtenance wnrccompaiiod 
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by any declaration of a chargo on the estate, doos nol love her charge 
upon tleestate.—Adhivanee Narain Coomary (one of tho defondanta) 
versus Shona Malee Pub Mahadui (plaintitf) and Biddyadhur 
(Defondant),—Indiau Law Roports, Culeutta Sorics, Vol 1, p. 365, 


Privy Councir—Zhe Ynd and 8rd of Fely 1875, 


Bawun Dooxzey and othors (Defendants), 
VETSUS 
Bri Buookun LAL Awvstt (Plaintiff), 


{On appeal from the Tigh Court of Judicuture at Fort 
William in Bengat,} 


©, a HindG, inherited from his fathor property charged, under 
the Mitakshara law, with the maintenance of N, his mother, GC 
dying without issue, his property passed to D, his widow, who allowed 
tho maintenance of N to fall into arrears, N brought a suit against 
D porsonully for the amount of the arcars, and obtaincd © money 
deciee, in oxecution of which D’s right, title, and interest in the 
property Jeft by her husband were sold, Neither the decree nor 
tho sale proceedings declared the property itsolf to La liable for the 
debt, Tn a suit by the roversionary heir of C, alter tho death of D, 
to establish his right of inhotitance to, and to recover possession of, 
O's ostate, ZZeld, that the purchaser at tho oxeculion-salo toole only 
the widow's intorost, and not the absolute estate, aud therefore the 
plaintiff was ontitlod to recovorx—Indian Law Reports, Culoutta 
Series, Vol. I, p. £33. 


AnbAHABAD IT, 0, Au—The 20th of June 1876. 


“Gaunt (Plaintiff) v, Oianpramanr (Defendant), 


A Tlindt widow, who resides with hor hushaud and the mombors ot lia fainily in the 
family dwolling-houso while ho is alive, is entitled Lo reside theorem aflor hike death, 
and cannot be ousted by tho auction purchaser of the vlghls and inlorenta in tho house 
of hor husbuud’s nophow, 

Mangala Dobi a, Dinanath Boso* followed}. 





*4B,L, Ry OF, 7250, 12 WR, 0.0.95, Anto pp. GUh, 004, 
+f Bee, howovor, Monin Geer ve Zot I Ge Hay Ne Wi 2, 1872, ps 16d, 
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Tho plaintiff in this suit was the auction-purchasor of tho 
rights and intercsts in a cortain dwelling-houso of his judgment- 
debtor, Bindesri Pershad, 


Bindesri Pershad was the son of Lachman Porshad, doocasod, 
and nephew of Beni Pershad, also decoased. 


When tho plaintiff endeavoured to obtain .possossion of the 
houso ho was resisted by tho defondant, tho childless widow: of Beni 
Porshad who was rosidiug in the louse, and claimed the right to 
reside in a moicty thereof as her husband’s widow, Ile theroforo 
brought the present euit to eject hor, 

The Court of first instance gavo him a decree, The lower 
appellate Court held, on the ground that a moicty of the house was 
admittedly the soparate property of Beni Pershad, that the defend- 
ant was entitled to the right of residence claimed by her, and dismissed 
tho plaintiff's suit. 

ho plaintiff appealed to the High Court. 

The judgment of the Court was as follows :— 

IL docs not appear to have beon admitted that the proporty was 
hold by Lachman Pershad and Boni Pershad in equal shares, bub 
assuming il was tho joint property of the two brothors, the widow 
of Boni Porshad is ontitled to live in it, it being the house in which 
gho resided with hor husband, She cannot be ousted by a purchaser 
of hor nophow’s rights.—Jfangala Debi v, Dinanath Bose® Tho 
houso is a small ono, and it is not shown that one moiety is more 
than sufficient as a residence for tho Mussammat, We shall not, 
thoreforo, distur) tho deerce of the lower appellate Court, but dis- 
miss (ho appeal with costs.—Indian Law Reports, Allahabad Serica, 
Vol, I, p. 262, 


ALLAMABAD.—The 8th of May 1876. - 


Held by tho Full Bonch that a Tlindt widow is not entitled, 
under the Mitukshaa, to be maintained by lor husband’s relatives 
meroly because of tho relationship bebweon thom and hor husband. 
Lor right depends upon the existence in thoir hands of ancestral 
property. 


* 4B, LTR, O, a. 725-2 Wi RR, O. de 8h Artie, pp. 605, 606 


pore inyeaemeerenntat 














660 APPENDIX. 


Ueld, on tho case being roturnod to the Division Bench, that 
the fact that tho defondant in this case was in possession of ancestral 
jmmoveablo property at tho death of his son and had  subscquently 
gold such proporty to pay his own dobts, did not give tho son’s widow 
any claim to be maintained by him,—Gungu Bui (Plaintitt) versus 
Setaram (Defendant ) 

Indian Law Reports, Allahabad Series, Vol. J, FB. p. 170. 
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PRINCIPLES .« 


Pach, 
ABDICATION—See resignation of woidly concerns. 
AUSHNCE — 
for move (han 12, 15 or 20 yours, effect of, tie we BL 25 


ABSENT PERSON UNIIBARD OF— “ 
tho period for which—miust he waited tor, when he must be treated as 
dead, his funoral obsequies perforie 1, and his property inberiled 4, 21-26 


A'OHA’R—Sov cristom or wage 


ACQUIRER— 
by what moang Lecomed ownor of the proporty acquired... my LG 
ACQUISTLION-~ 
virlaious modes or means of yy Ms oh we OG 
mado through any of tho virluons means producos ownership snd pro- 
prictary right fee is ov one we OG 
ADOPTION ' 
tantamount to the birth of n son. . . on a 18 
ADOPEND SON-- 
is born again in Che tnily of his adopter... aie Pay iB 
hax, fom the moment of his adoption, all the rights of a logitimatoly: 
hegotton son See of ie re tis ot 


ADUULPERY See mnchastily or incontinence, 
ADULLEROUS WOMAN-- 
ia not entitled to inherit a wie ve 116,117, 150, 109 
ALIEN ATLON— 
by & futher ov qrandfathey— 
of ancestral veal propoty without the consent of hig son and 


. 


frandon for purpoges not warranted by luv, is illegal... 85-39, Lb, 40 
of tho required portion of. the proporty even wilhoul {ho eonmiont of 

his won aud yrandaon for purposes wareanted by Taw, is valid 4, U1, 8 
wibh tho consent of all his sons and grandsons is valid for any 

purpogg oun toe ” on 1 8S, 80 
of movable properly, aneestial or aequited, for any pm pose, 

valid, without tho consent of his son and grandson a FG, GO 





ere 








annem 


ii INDEX, 
of any propeity received ly lam in paitition with his AON oP 
yaandson, valid . és we w O4 
of property inherited from a collateral maternal relation, on z 
solfac quired, valid aie ny a i 67 
by an undivuded parcener— 
of ony portion of joint poperty wilhout the consent of his eo-par. 
cout or eo-hoiv in valid if made for tha pake of (he funily, 
otherwise invalid eyon to the extent of tho abonor’s own 
shaio a oa vs ve oe 72,76 
of joint properly valid acoording to the taw as administered 
in the provinees of Madras and Bombay, to tho oxtont af the 
alionor’s own share nee ‘ee vs va via 
by a divided parcuner of his own acquired, sole, capaate ov divided 
property, valid for nny purpose without the consent of {ho other 
member or members of the family a ti 78 
by a fomale of her inherited propaly, when valid and whon inyalid : 
seo Widow, daughlor aud mother, 
Dy a female of her inherited properly being seb auide, bho property 
should rovert to her if she havo wot already connnittod any act 
involving forfeiture of her right of inhottlunee (Seo waste) a. 144, 
hy a widow (ova female) of hee tnhosted property, wholher tor an 
Mlowable came or other ive, should, aceordinye to Cho aedorn 
Judges of British Indu, sanain tilaet unt bor death jtho 
; doyersjomny heir may, howes et, instilule a aml oven dieing the 
Hifo-fimorof tho wiclow on female lov a declaration thal thea eon» 
voyanies was exoentted for a cane not allowable, and iy Uherelove, 
not binding beyond her hilo; and also for remedy against 
the gunteo Lo prevent wasta ar desliugtion of the propaty 
whothor moyablo or immovable saa te oF 145 
ANOMSTRAL PROPERTY — 
defined— wis oe tae “ 81, 40 Noto, 


immovable or real, cannot bo alienated by a falhor or gaandfatliow with- 
out the cousent of his won and gianidhen, orcopl for purpoxos wine 
ranted by law ov for a legtl ncvosnil y se to ve SHS Y 
movable, cannot, avcouding Co the Adetéd shard, be alionntod by a fibor 
or giandfathor without (ho consent ol his wou and grandsen, exeopt 
for pin posos sanctioned by law ov for a legal necewity, bat avcord- 
ing to the VirwMitrodoye awl some othm *authoritios, unm he 
tlionated by him for any purposo withont Che eonsent of hiv non antl 
grandson ate ae te ss 82-36, OL-66 


ANCILORNL—Svo yatt ov asculic. 
ASCHTTG (ATI)— ‘ 
is succecded by his vitluous pupil aa ase ve MY 


INDEX, 


B 


BASTRAD—Sco illegitimate issuo, 


BENARHS SCHOOL (of law)— 
tho lay books preferably used in—- oa oe 


BENGAL SCILOOT (of law)— 


tha law books preferably ased in— ord u 


BIRTH 

twofuld, concoption and actual production 4. 
BOOKS— 

of tho Dharma-shdstra sé 

proforably used in each of tho soliools of law ry 


BOIRA/GI’—See Mahant. 
BRAUIMANA— 


ae 


Uy 
xvi—xviii Prof. 
sks Drof. 
. 16 


v—xxxi Prof, 
xvimxx Prof, 


inhovila the properly of « twiee-born man on failure of heirs down to 


tho fellow-studont . 200 
BRATIMA-CHA/RT—Seo student in iiatiogs 5 
BROTHER 
of tho whole blood inborits in dofault of parents 171, 192 
of tho half blood inhoits on failure of a wholo brother .,, oe = 0B 
BROLTMUR'S SON— 
inhovita in dofivult of {he half-brothor aid 175 
of tho half blood ancoceds in default of a wlorine rothon's ‘| HON 1 VW 
according to tho Pyavekdra-maytkha—of tho half blood docs not in« 
hevit in dotault of a whale brother's son, but as a gentile 176 
if more than one, thoy take por eapitd a tee on Wi 
but if any of tho suviving brothers dic leaving sons before patition 
of his proviously decoased brother's ostate, then tho sous of tho bro- 
thor lallerly deecasod inhouit per stirpea te te 177 
BROTIMIVS GRAN DSON— 
inherits ag xbove in doliull of brothor's son... te we WB 


‘ 10) 


CAUSH— 

of hevilablo right one oe 
OMASTITY— ‘ 

a Leqtisite condition for a woman fo inherit... on 
ORREMONINS— 


initintory, how many, hy and for whom to be poformed .,, 
CUARGES ON TLE INU ERITANCH— 
how many hinds of we dad ‘iy 


14, 16, 19, 20 
L1G-—118, 150, 109 
1938, 237 


230 


ee 





1 
i iv IND, 


OHA’ (disciple ) 


me” principal or virtuous, inherits (om Tus spivtlial preceptor 236, 229 
CIVIL DEATI— 
how ened or oltoc tod ra) : + 40, 21 
CLVILITER MORTUUS — (eivilly deud) 
who ae Chey ee ‘ : oss vie 20-~445 
COCNATUS- -(handhas, ) 
low many ehaises ov hinds ol- a me 194 
§nherit aceon ding bo the order of thei proximity 3. 196, 196 
CONSENT — 
nay be express, faedd on iplicd . oe wa 10 
+ of cn-puceners, coyttisile Lor the validity of an alienation mado wilbous 
a logal necessity or fos purposws vol winianted by hav. oe 88, 80 


of royotsioumy heis, requisite for the validity of an alenation hy a 
fomalo of her mhoriled property for purposes nob watranted by law 


or withoul a lugil necensity an ees ow 128, 167, 160 
CO-TLEIR —Svo eo-pareene. 
CO-PARCENER— . F 
inherits the undisided property of bis decmaeed coshcrr or eo-parevnor.,. 214 
iy incompetent to alienate his intrest im the yomt property. without 
the consent. of hia undivided coparcena even to the extent ol! lin 
own share, Cxeoph fou purpo er warranted hy Loy nea a eeyv it) 
co-ardinds ar eoucuieent wight al + 3 we BY OBL « 


CUSTOM OL USAGH 
mmonorial, Inyanably observed, sud not repeat to the Vedas, sue 


pereedes thu goneral masini of bay ei uw uw 22i3 
not inymiably observed Lom time immemorial or for many genorations, 

doox not ovdrido the masitus af law ee a : Quo 
the prevention of entoremucent ol a hy violenes or unde means not 

held to bow reach oy breath in iia obaeryanee F Mie 2ub 
regulates succession to 2 7 ov grent landod ojtato , ihe BIG UBB 


D ‘ 
’ PAUGHTER— 


sudecods to the solo, sepatato or divided property of her father in default 


of his widow on Sie ay ss we Lhd, Tha 
wichaste, is exelided fiom iuhortlance a vi ae 150 
nomanied, inheits to the exclusion of {ho manied— ——.,. tee 1b 
mariivd, inherits in defiult of the annuried -- % ie Ibe id 


unprovided, inheta to the exelusion of the provided or onviched 
we who inherits on Sailwe of the former according te the 
Bonares, Mabrall( and Didvidanchools — .,. vn 162, he 


x 





INDEX, 


batvon o1 destitute of a son, docs not inherit arcarding to the Saya 


chandrih & ei si we as ve 
* if more than one, thoy equally {ake the haitage, and ean divide it 
among theniselves ., : one ve 


surviving anothor—, tales also the portion inherited hy tha decensed... 
vight ones vested in—does not cease until her death, notwithstanding 


sho beeomy binren or a ponters widow ade we us 
eaunot alionalo any portion of her father’s properly without a legal 
necessify or for a purpose not warranted by law a on 


1o4 


(b6 
155 


168 


157 


is subject to all {he restrictions imposed on a widow. (Seo widow) ...157, 168 


in Mithila and Mardis has absoluto power over {he movable, while in 
Bombay—has such power over both ihe movable and immovable, 





properly of hor father sae oan + ve LSB 
DAUGHTER'S SON— 
succeeds, in default of a qualifled daughter, to tho solo, separate or 
divided property of his maternal grandfuther or we 159 
succeeds on fale of a father according to tho Meddachimidmunt 162 
i if more than one, whether born of one or of several danghtois, they 
tako equally and per cupid, ies. ae sie 162 
DBATI— 
! comprohends civil as well as phy ical— See civil death)... vs 20 
Y of tho owner combined with the existones of the heit produces herits 
: ablovight in, and domination over, the proporly of the degensat 19, 20 
DEBTS — 
of the late owner—~ 
comprehend also whatever ho had promised, whatoyer price ho did 
nol pay after buying a thing, and whatever ho had morigagot 
for a, a oe oe on an 213 
must be paid by the person veesiving his hoilage ov propoly ai 239 
‘ should bo paid by tho son oven if no heritage was received by hin, 
also by the grandson bul without interest tia 240—213. 
j vol posilively payahlo by the gieal-guandson and the rest antess they 
veevive the hotiage 00 fry 210— 243 
incurred for immo) uses, the fines and lolly imposil on the lato 
owner and tho gin for which he was a swely, ae not payable... 214 
follow his assel4s each hoit is to pay in proportion to the property 
» recvived by him, aud in the ease of an heit’s not getting ov taking 
tho heritage, he 1 not legally bound ié pay debta ol the deconscd.,, 145 


anny be appottioned by the hous with the conscat of the editor... 200, 240 


can be realized hy a eeditoe diem the agsets of his debtor oven 
Ahough his heir bo a minor... wat ae 
should bo paid by the sou born aller partition in proportion to the 
| shave recived by his father tu the partition with he olher seus. 


247 


aty 


BLT Gt 


vi . INDIA, 


of a pecson long abient, incapavilated by old age, by long and in- 
curable diseisea, or wholly invelyed in ealamualy or distiess, &o., 





should bo paid by his son or anether who manages his property a. 2s 
conlrecled for the family by any per on couneeted Charewith, if not 
paid by tho hewt of the Kany, mast be paid by tos son or the 
pewon inheating his popaty ey . fie 260 
contracted by any af Gra eo-pareenors ef a joint finmily tor tho bala 
of tho fimily, must be repaid by all the staviving eosheiss sie 2683 
contiacted by a widow or tho like for the liqaidation of the debts of 
tho lato owner or forthe parformance af ae aet or nots indispeas« 
ably necessity ntust be Tepaid hy the surviving heirs... + TO, 253 
DEGRADATION (or sin) = 
eauses avalusion (rom inheritances. de tee te a 
DIGUTS— 
of law, on a ws xiv-—xv Pref, 
DRA’V LDA (country or school of Jaw)— 
dofined cay oa we - avi Prof. 
Inw books preferably used in— 4, is ate coxix Pref, 
DUTILS— 
of an hair: soo chaigos on tho inheritance. : 
of a widow on ive ay oe 102—~114 
E 
PMIGRATING PAMILIES— £ 
avo entitled Lo (ho benefit of Qo awa of tho former countiy provided 
thoy have tniformly observed tho eustoumay coremonios tad ro 
Jigious rites ordained by those liye Se Por 2. yoy 
aiusb be prosumed, until tho coniary ho proved, to have Inonght with 
them thoiy lays mud customs a 46 an 22) 
ENTRANCE INTO ANOTHER ORDER 
that is, a condition athe than that of grihasehe, 0 civil doath we 21,29 
ESCIuAT— 
for want of ll (other) heirs tie ave oa 201, 207 
EXCOMMUNIGATION— 
a civil doath ine w = i ve 20,8 
EXLINCTION OF WORLDLY CONCERNS— 
causes oxtinelion of right a u . oe Bt, 22 


PATHER— - 
has equal ownership with his son in Che ancestral veal oxtato te 
eanuot without the conéont of all his sons and praiudsons alienate arty 
portion of tho roal property, ancustal or required, oxoypl undor a 
logal nocassity or fer purposes warranted by law ne ty 


N26 


Doane h2 


onan ty 


4 


INDEX. vii 


ean wilkioul the consent of his sona and grandsons alionate the requdred 
poilion of tho estate under a ee necessity ov for purposes sanetion- 
ed by law x fe oe a ve 40-48 
oven without the consent of his sons and grandsons, can, through allee- 
tion, make a pift of a moderate portion of the movable properiy 44. 40,45 


with the consent, ofall his sons and grandsons can for any purpose 





atienato any portion of any property aa ate a. 37-39 
has absolute power over his own acquired movable property ve 65 
according to the Vérw-mitodoya, &e., has absolute power over tho an+ 

eestral movable property ww tee A 56 
has absolato power over property whieh was inherited by him from a 

collateral ov maternal yelative, or way sell-acquised eae vee 68,67 
ean Alionate any description of properly received in partition with 

his sons and tho rest on vee eee 64, 
has absolute power over any property if ti lias ne son, grandson ar 

groat-guandson whoso lather and grandfather ie dead, os 58 
onmiot alienate oven the whole of his divided or own aeqnived pias 

perty i he hes a family whom hd is bound to maintain too 00 


inhovils after the mother necording fo the law of the Benares and Mi- 
thild schools, and before (ho mother according bo the Mahalla and 


Drdévidu schoola v4. hs ite aay 164, 168, 204 
YRLLOW-STUDENT IN TMIBOLOQY —(se-brudiadehta t.) 
inherita on fiuluto of a pupil Ae tn tee ee Loo 
rayvus—- 
ofect of the esislones of— wee ina oe es 16,17 
whon born alive has tho rights of a posthumow sou. ve 16,17 


G 


GUNTIBES —(yotiaja,) 


who Chey me ve ong or 178-180, 184-186 
inherit accarding fo proximity on failure of a beothes son or 
yaandson ase ae ae oe 161-193 


GRAN DUATITER- (paternal) 
id, respect of alienation of veal properly subject to the samo ves. 
trictions aud rules as fhe father (nee father) ue Se 4h dG 
inherits afler the grandmother according to Ute Bemuaes and Mithe 
MW nehools on ts vr BQ, ROA 
inhorita after tho sister according to the Mabwatta whol se lOO, 206 
doos not inhert before his descends recording to the Sarit 


hauriké eee ane eee eos «387, 188 


CQRAN DMOTTIEER (puternal) 
inherits aftor the futhot’y deacoudants and bolero the gaand(ather 
according to tho Bonaros and Mithilé achoale wt 181, 206 


vili INDEN, 


doos not Inherit ator tho fathers deseendants acooding to the 


Snurte-chand ue on ve 187, 189, 206 
iv subjecl to the same restisetions ay tho widow and the reat (eo 
widow, danghtor and mohet). « ee toe vee 167,158 
GRANDSON~ (son's son) E 
inhewts in default of a son ve w Py be 90 
af fatherlesy, tnkes his fathers share sanuullanconsly With his unelo 
or ances " tee ve 92 
hag the rights of «son (ace son.) 
GRANDSONS ~— 
inherit per stupes 4. ny ist . Av 92 


GREAY-GRANDPATHER~ 
ig, in respect of ahonation of real property, subjeat Lo Uke samo tules 


and restrictions as the fathor (seo fathor) .., isa . = 46,40 
inhotits afler tho gient-giandmother we ve 188, 205 
does not inhovit as above according to tho Smrttt-ohandrihd +187, 188 
succeeds in default of the palenal grandfather and half-brother nc- 

+ cording to the Vywahqiamaythha vie 1% 100, 206 


GREAT-GRANDMOTIER ~ : 
inherits before the great grandfather according to tho Benaren and 


Muthilé schools “ . “is «182, 208 
GRWAT-GRAN DSON— 
inherits in defiult of akon and grandion " one 90, OL 
if dentitute of father and grandfather, thiols simamlaneconaly with 
his uncle or giand-nnele on ” us one 92 


GREAT LANDED ESTATIS—(nont somdadarces) 
if anciont, nig anecocided to according to the rule or custom regula. 


ting tho auecession of ard... “4 ue 220 
H 
TALE-BROTHER— 
“nob reunited, succeeds in dofault of a whole bother ,,. wo 172, 204 
UALI-BROTUER'S SON— 
suecoods ‘on fuline of a whalo brother's son... vie wl 75, 204 
TLEIRS— 
who they are— oe one oy ie 201— 207 
order of the srecession of —~ on rh to QOL QOT 


other than a son, giandgon, and tho great-grandson whose father 
and giandfathor aio dead, have no right or power to restrain bis 
{pobablo) predecessor from ahenating at plonswio his ancestial ov 
aequiied estate a, ae m o “ 68 


er ne 


ae Me 


oe 





INDES, ix 


VERITABLE RIGHT -- 
of the son and «randion aceiner by bith, so also of the great 
mendion whoso hither and giandtatlier aed before the dite 


OWNEL 4. “aR nd AL 16, Le, 1, Je 
of otha hens, aecrars by then surviving at the tame of the owner's 
tenth ve vad ” ve 10,80 
HERIEAGH — 7 
defined . a » S12 
obstitcted : - one oe 140s 
uhob faetad rade » 1418 


ILLUYAILIMALE SON— E 
begotten by a Séac con tis female slave ot ona fone slave of laa 
blave bikes the whule or lub of bus ¢ bite eoder diffrent are 
cumstinie ss o- es 4 
Leollen by vSAe hae on ue unmaiuied She Ge wourue with whom 
Genial connection wis nol mnecetuous ts enalitleddte babe move. 88) 69 
Do,ollen by a Sladia on wu hopl-wonan or continnows coneubuie is 
also entulled to Like as abovg oe “ na es 90 
Thegotten by a twice harm pian ona aleve, on the stave of ta slave, 
on an tounaitied Ada wontan, or ond hepl woman oi cout 
oud concubine, deer nol whet, dat, af docile, os cntrtled: to maine 
tonmuace . ae . . one MG 90 
INCHOATEH RIGHT - . ‘ 14 Anno, 
INCON CINUNCH-Seo atcha dlity 


INEMATORY CURMMONT DS —~ 


what are Chey and how many i ninsbet 236, BB7 
hy whom te be perfouned ud nerespeet of whem— Db PI7 


S K . 7 
F De 

WING (Raja) ~ 

take sue dof aut of all hous the propaty of Ashatiay os and Voeshyes DOL 

taker tho propoty ef a Shed e who dial without! deaving hers 


down to the Bb qatiws or comiles om . 6,4 203 


TA 





MALTIRAT EN SCHOOL (ol Tew) 
the taw boahk prelcrentidly mic tm ‘ ais Pr 
MANANES = 
orolliea The devotes aie cae ceded Dy ther yaetuowe payaly oa 
plinerpaibeé fey auliyeel, howeva, bo tie wore ox cu tome of the 
pubula Wath cr momnieraset ca lise t tn tee Pah 


Rae A + ot 3 e 


x INDE A, 


nob bond fide retived fom the worklly afbuce aie sueceaded by 





they sons and the rest ; : . ane 
MAINTENANCE — 
from ths deceused’s cilatoor from the pewon taking tas entate du 
rovoivablo by the por iays whom the decoancd with bound Co enpporb 266 
1 to bo poalively aupphed from the fate own calute to hes old 
mother, father, vacuo wile, mifaut pen, nutnared danshter and 
* water, aud to those relations whe on account of detechiar by the 
forco of cnaiom aro excluded front mhoutiunice a w MO, B08 
to bo supplicd to the widew dauydtor an lu ol tho decensad in 
ease of hat bemyg cngraticd un lity family by deceased og by dies 
petmissios and nob teceiving any property front her lato drusbansd 
ov any other pornon es am ae 4% 268 


not lobe supplod to the adullcrona wite, walow, or any otha 

fommlo whont Uho late owner wan other wiao bound to moaimtan 4.260, 266 
ia to be supplied lo tho wife or ony metmber-sol the fauly (vho 
_. must he supported, bat) was cxpelled without a good cause, or 


Sam who tora just catise could not hyve in Che damilyr a on R61 
reconathle by the woman who wethont auchule purposes quitled 
the Jamily hone, and hyed with her poentoor other relations... 26) 


nob receivable by the woman who without a ye beat oe costo 
alsowhore though sht was directed by hor hicdband fo ho aan. 
farmed in the family hone . “6 ahs Orie 
receivable by the sen begotten hy a da imene, Ash cia on 
Jowhyeconatomale nhaye or ie (cnuilenlave of tin vlave, ot kept 


nuntress, out of bus father ta onli ae Po . LOL 
the amount of--showld be fixed an comsdoraion of de tecevern 
rank and position in tile as well arto the extant ol tho catato 264 
should be allowed au not allowed according, to the ce tom, at any, 
onidting in the family < Ma : 268 
> Fi : 
MISSING VERSON— . : 
hold to be dead altar 12, 15, or 20 years, in rofercnee to lint age 
or ehition, from the date ef hes hes iy oon maaan a 1, ORS 
how to pe traded qpon retiring after the xed pactod » 26,27 


« METILILAS SCHTOOR (of law)- 


dolined Fr 5 ee av Pict, Nolo 
the books preferentially used in avin Piet. 
MOTEL . 
succceda im dofacdt of the daughter's son. aK ay tat 
; iuherts m dctaalk of tha futher aecoding ta the Myacahdre 
meayuhhe, Snritechoontthd hee ; Fs 168 
* if unchaste, ce not ented to inert - i . 1a 


ae, ol 


— 2 


InDity, 


xi 


is incompetont to alionate her son's-heritage without a legal econ 

sily ov without the consent of the revetaionary heirs (eo widow.) .. 100 
hag absolute upht in, ant power over, tho movablos inherited hy 

hor, according fo the Mithil& Sehool and the High Coutts of 


seg 169 


“8 


40 


on 23 


Maddvna and Bombay ae we oe 
MORTG AGH 
igincluded ingale 6. 00+ oe a es 
: 0 
OUT-CASTS— 
alo not considered dend as to the property acquired after their do- 
gradation nts vis ase aes 
OBSEQUIES—~(of the late owner) 
hy whom to bo performed or through whom a 


ORDER OF SUCCHYSION~ 
to tho divuded pi opoity— 


acco to the Benues school “ae Z 
acconling to tho Mithila sehool nie oe 
acooting to the Di Guida school iva an, 
ncooding to tho Matraéid seloot ae a 
to the sole or separately acquired propurty ey 
to tho uivided propa ty ane rs ass 
OWNER — 
aw by what means os ay one a 
OWNERSHIP 
how acorues ’ on tee tee 


of Uho father and aon in tho’ ancestial propmty, the saino~ 


‘Pp 
PATNI'—Soe widow 


1231, 232 


we 204 
we MOE 
1187, 204 
wl 72, 204, 
ve 208 
ve Mh 
we 10 
we 16 


vs BIBI 


109-—~112 
ws 167 
we 86 


ue 198 
one 217 


dofintlion of ee ne on 
omployod with a goneral import to ombraco all the females ontitled 
to inhiorit + on ae on 
VROPRLALARY RIG 
how produced aw ae ta rn 
PUPTL—(shishya.) 
inhotits on failure of tho spiritual preceptor . awe 
if virtuony, nneceeds tu tho property of an ascetic bab 
POWER 
of ct fathar + ¥ 
ovor aneoyleal and aolf acqumed real property nat 


wn Bh BT 


Bde Bt v 


. ape 
. n 
aul (NBC S, ‘ 
foran allowable cuiio or under ade at nec aly fom ht 
over hirown acqmated af ance a ul movable property + 66, 6b 
i ova the opaly which enol ane shod, Sal srother wre aequh- 
ed by him, av which cr ehyaded wrth hee nons and he weit ve 57, 6h 
ol wagon or ptand et ova the waice Grad teal property in the bands 
"ob Desdather on gtandtathes ., toe ” Af, WW, Ob? 
af a widow or female ovce He propaty snheedod by hes (23, 187, 169 
far un allots dile cata ar ttader Chea ad tteee aly . Hi —EdF 
af erevaorona, over the properly mnliarited hy oc tera LE bth 
iy 
RA c 


avec sing tg--is Levudited hy cashom) president dome time un 
monal : oe or seg " 


RASMV—Goo King) : 
RIMIGNATLON—(ot tho worldly conecins ) 


iS 


operates wi civil dath . “ o 21,27, 24 
RAL PROPERTY — 
mncludes cretody und slaves e wellov banda bas aa Ag 


REAPPEARANCE 
EP 
fumcn fisod dos ‘ oy of 
ctecl ale on en ‘ + Th eb 


REMARKS ~ 


deapeching alionttion by a falhor of la reven aquired arcal property ho 

on the ordarvot mccomton given by the Mhrope mn waiters 1 TOG. VIS 
REVERSIONERS OR REY ERSLONA LY THEIRS. 

inherit after tho mice s tou of a fem ide her P we wm 

who ol the takai me paelorence fa otheut, PrP Par 12i 


who eft the hive acuiyphl do reatiame the bemale euecc rok fom 
alferadinys tho usherted property withor€ a fel necersty, ar 
fat pur pages not warintcd by tis, and fo have itch lienation, af 


pinde, rol adda. ay, ae wee yAe 
{he consent of which ef the - te mec my for Che valadity of an é 
Hlow il ahionation by a femde of her mbherted property : Its 
: cl 
BALMS . 
Oye ath . 


of ance iid on obi acqnoed teal property cannot bo anide wilh 
oul tho vosiont Of iss ons and gandions cxccpl ander ale gal 
necessity ov dor pu pores warranted by law os te Ah OU 


INDEX, Stir 
« 
wuhout the consent of all the sons and giandsons only so much of 
the above property enn be alienated as imay be necessary for the 
purpose wartanted by law ae was oe vee 10-18 
with the con.ont of all the song and giandaons-—may be mado of 
any portion of the above description of propeily .. oe 87-30 
the share recoived by—in partition with lis séus may be validly 
ahenated hy him... ie on oe te OL 
by @ copareenar— 
of tho undivided propos ty cannot bo made without tho consent of 
the other pareener or jomnt-owner even to the eatent of the alie- 
no's own shine és . o ws 72 
muy he mado of tho seguired portion of the undivided property 
unde a legal necessity or for a putpose sanctioned by law even 
without the consent of the other co-owner ov co-owners 40—~43, 75, 76 
may he made of any portion of the above property with the con 
sent of tho other co-owner or eo owners" nae .. 89,39 
according to the Tigh Cowl of Madvis- vila to the extent of 
tho alienoi’s own shue, whilst according to the Laugh Gout of 
Bombay only tho sale or mortgage of ib is falud, but not gift... 17 
of the divided share of cach parcener is valid te we 78 
ABLV-ACQUIRED REAL PROPERTY — 
cannot ho alienated by a fathor or grandfather without tho consent 
of his son or giandsan exeopt undor a legal necessity on «for 
purposes sanctioned by law ‘8 a 36, 89, 60 
accotdimg to the lite decisions, howover, can he alicnuted without 


any tcublickon ve or vee we ++ G05 
SLAVIS-- 
described to be fifteen hinds of—— Pe ne Gio oh 
SAPINDAS— 
detiniion ol — . ” oe vee 18}, 190-105 


inbarsl according to the proximity of degre oy ae Wo 


HAMA'NODAIAS-— 
defined on we i oe 6184, 193 


inhorl on failure of sapircas aceording to the proximity of degree... 18k 
o 


SINTER 
anhorits afler the puernal grandmother according to the law of 
Bombay ong os ves ane tee 189 
HON - 
inherits fist of allo. os uw se vn ad 
has ne night to ynohilnt and power to restrain his fathor fiom mak. 
ma tn afienation of heredity soul property without algal 
necessity or for purposes not waanted hy hav te . \7 





& 


aie JNvEX, 
hag algoa right to ano lo sot aside any illogal alienation by hia 
futher of tho horeditary property ae fen 
(Sea Partition) : 
SONS— 
of tho name deseiiplion inhorit in equal shares te tes 


tlegrtimste, soo ilogitimale son 


BON'S BON~ 
inherits in dofautt of tho son. ‘ve at us 
whoso futher is dead, inhesits simaltanoonsly wilh his unclo, if any... 
hag a Light o1 power to prohibit and rostinin his gimndfathor from 
making any illegal alienation of the hoveditary property, and also 


aright to suo lo sot aside such alienation, if mado .., sae 
BONS’ SONS ~—~ : 
whose fathers avo doad inhoit por efi pes and nob por capred rn 


(Seo grent-grandsous.) + 


APIRITUAL PREOEPTOR (A’ohd ya)— 


inhorits on failure of cognate kindred “ sie ayy 
STEP-MOLITER— 
doen not inert from her atep-son ” te on 


STUDENT LN LITEOLOGY (Brahmachdt)— 
nowktlake or porpotual, is suecooded by hiv sphitnal procoptor 
agit kad vine or temporal, is sueceedod by his fathor and tho rest. 


SUPREMACY OR DOMINION— 
of a fathor over tho joint family property .. ” iss 
of tho ollest son or of another bewt qualified on on 


SUSPIVION OF INCONVINENGE— 
causod forfoiture of right to inheritance, bnt not to maintenanco 4, 


U 


UNCIASTE— 
not entitled to inhorit ae os ww te 
suspectod to bo—is not also ontitlod to inherit, but to have main. 
* tunango we te an on a 
UNCILASTITY— , 
causos exclusion from inheritance oe os on 
USAGH—Sco Custom. ‘ 


Vv 


VOLUNTARY ABANDONMENT 
eltagt of tee 


oy oe oy oe 


& 


48, 19 


8k 


00, D1 
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108 


170 
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INDIA, XV 
WwW ‘ 
WASTE.—~ « 
by a fpmale defined an on u sii 133, 184 


of the inherited properly, by a widow or female, prohibited ,,, 132~184 
whon made hy a widow or a female to the injury of the reversionaly 
heir, and tho property in iu dauger, the comt of justice may adopt 
sitch measyies whereby tho estate may be seemed for the ultumate 
heita, provided those mensmies do not affect the widow's or 
female's rights aa the éhen hoir entitled to enjoy the income ane 145 


WIDOW— « 
if a puint (gy, 2), chaste, ant capable of performing Shréddhas aud : 
other religious acts, inherits from her hasbaud in the case of his 
dying without a son, grandson and great-giandson (in the male 
line) and separated from lus co-pmcencis aud not subsequently 
re-united wilh them oe oe oes 100-1084 * 
if manued in the dAure form (that in by Lemg bought) does not in- 
hott necording to the Smide-chandiidd, but imberits according. 
to Voa-nt odoya in tho ovent of there existing uo’ widow mamied 


in ono of the approved forms of marriage is 110,111 
not boing tho mother of a daughter, inherits, according to the 
. Smrite-ohandrikd only tho movable property es es 118 


boing ontilled to inherit nob the undivided but the divided share 

or the solo property of her husband—inherts also such popetty 

an was aopatalely acquhod or held by him or was vested in 

him, though tho unjoymont thereof was postponed till after a 

eonbingency vee o on on ies 116 
ay hot to her hnshand—inherits only auch property as belonged to, 

or was vostod in, him, or ag ho was ontitled to, though not pos- 

sossed of, and not such property as would have devolved on him 

hud ho out-lyed its owner tee Pen “ns iva 119 
if unchnsto, —in oulitled noithor to inheritance nor to maintenange ... 116 
if anapected of snegutinenes,—is not entitled to inheritance, but to 


imaintermues only ae one ten 118 
if more (hin oue, they inhorit equally and simultaneously, and may 
divide tho ontate among themselves “ ve @ 4 119, 120 


(Sou 2 Ind Te dt Cal. pp. 270, 271) 
upon the death of ono the suiviving—takes also the portion held 
by tho decoaned oo we ove os 120 
if uandie to stay in het hushand's fannly for cruelty or any other just 
eutteo—may betako herself to the fanuly of her father and tho rest, 
providod Ler chango of rusidence Le not for unchastodfm poses. 126 
generally frontitled to enjoy tho ealate of her husband, and is in- 


competent to alienate it a os ws 


KERN = 


xvi 


INDEX, 


may make any disposiiion of hev inhorited movable properly aceord- 

ing to tho Jaw of tho Millil& school, and algo according to the 
Jfigh Courls of Madvas and Bambi y is is we 128 
according to the Benaroy school,—caanot dispose of tha movable aa 

woll ag tho immovable estate inherited by her, except under a 

Togal necessity or for purposes wauanted by law. me 126 
ecamot dispose of at pleasure also that property of her husband 

which she kal vecavered by fitigation and also the accumulated 

savings of the ineome of the inherited property and.the popeity 

agquived with such income tee oe 6 LBL, IS 
cannot dispose of any portion of the inherited proporly for the pay- : 

ment of her personal dobts, ov for any religious act which could 

‘be performed with the income of the mopeity fi ins 130 
cannot dispose of her inherited property if the reversioncis supply 

or agree io supply to her the expenses for hor subsistonce and 

performance of tho necessay acta ane “aa ie Ly 
not-being a br dkmani, cannot, even inthe evont of there being no 

reveisiouary heir, dispose of her inherited property, without tho 

eonsent of the ruling power, for purposes nol warranted hy law... Jl 
ean dispose of her inherited property for any pripose wath Ue 

consent of Lhode teverstonats heirs who are lukcly to be aterc dod 

in disputing it his os es ore » had, Lae 


is competont, oven without tho consent of the reveridoners to 
alionate her inherited propaty for seeulu pm pores lewilly meee 
sury, as well as for religiows purposes waruanled by the sidstie Ua = Le 


can nover thologs alienate only so much of Cho propoty as may be 
required for the potformaneo of nevossuty aols religions or se 
cular, but for the porfornianco of an optional ack of sreltgion Gin 
dispose of only a small portion of the property ihe lh, Li 


being unable to hold and nianage, or tor any ofhet good eure may 
7 ) 
anrrender or make aver the properly to the Jew west cover idonary 


heit, o1, with his consent, to the heit next after ine... ve Ts 
resigning tho wotklly voucemty ov voluntiail abaidoning the 
ostato auherited by her, db dewonds al onee othe then next 
reversion tity heit on . ‘ iis, 1d 
. odd, 
if withont the eon eal of tho voversionuy deivg onhenite hea in 
hevited property for purposed net watanted by haw, the schon atin 
fo mde ws tilegal and miay be invalidated hy the Tavemonaty ete Vs 


alionation iy being set vides (oe property should revert te her 
if sho have not alteady committed any ad invobuu, foueidine 
of her ight of amhertanee —, fed Litt 


, eee ll Eee a 
a i 


, INDEX, xvii 


if waste is made by—to the injury of the reyersionary heirs and the 
property is in danger, the Disponsers of Justice may adopt auch 
monsutes whereby the estate inay be secured to the ultimate heis 146 
ahenation or transfer by—whether for an allowable eauso or other- 
wise, should, according to the modern Judges of British India, 
vounrin intact until le death, the reversionary heiv may, however, 
inatitule a suil even during the life-time of the widow to declaie 
that the conveyance was executed for causes not allowable, and 
is, therefote, not binding beyond her life; and also for reme- 


dy againat the grantee to prevent waste or destiuction of tho 


property. . oe “ oe os us 145 


Vv 


YATI~See Ascetic, 
. Z : 


f reed 
ZAMINDARL - 
228 


ancient and wieal 1s suceeded (o by custom .. an 


INDEX 


Jo LHe 


PRECEDENTS. 


A 


> 
A’CHA/RY A (apnaitual teacher) — van 
is an leit, not a guiu . ; af 1. B30 
‘ACTS— 
of a Government office: when bind the Government : we 260 
ADOPTED SON— 
has all tho righta and privileges of a son bon vee .. 16-19 
is vested with property mmediately afler lus adoption an 18 


hag equally a vested right in that properly which was purchased 

with tho income of tho ancestral eatates before his adoption as ho 

has in any other immovable property which tho fathor had it in 

his power to alienate, but which ho did not aliounte wie 18 
is cqually entitled with his father as well bo the profits of ances- 

tial proporty ag lo the property itself fiom the moment of Ine 


adoption te va ” ie os 18 
ADOL'LION— 
is tantamount to the bith of a son to the adopter (See adoption) .. 18 
ALIEN ATION—(by graft, sale or other wise.) 
by a fathor— - 


of immovable ancestial property without the consent of lis sous, 

excopt under legal necessity or for purposes wattanted by law, 

iMogul “it .. 6, 52-69, 116, 118, 133, 135, 136, 138, 160 
of self-acquired immovable property, to the prejudice of his sons, 

except under o logal necessity or for purposes wnrianted by law, 

prohibited... . ” « 93, 94, 116, 121, 122 
without the consout of his son of such ancestral immovable pro- 

portly asia by custom impattible aud descends to his oldest son, 

is void, unloas it is juatuied by family necessity a 86 
invade after the buth of a gon without the consent of the son, 

unless for a purposo justified by the Lindt Jaw as a leg 

novosnity, will nob bind the son one we oe 49 
of immovable ancestiul property without the consent of his son 

and yaandaon, ia invalid, and can be stayed or sob aside by 

them, but by noone cle... 6, 101, 102, 101, 106, 107, 108, 128, 124 





XxX INDES, 


may be questioned by a son, bub it will have to bo seen whetlev 
the—was made for purposes which justify ib... 4 73 
made with the consent of bison cannot be questioned by the 
grandson a te us on ee 129 
of the required portion of the inheviled property made under a 
jegal necessity ov foe purposes warranted by hiv, valid, oven 


withont the consent of his son ses G1—83, 106, 183 
to juatify—of ancesttal property, a legal necessity fur Ue anto 
must be strictly proved to have existed ee Py 1) 


of the ancestral property reayounbly made for the purpose of dis- 
charging a debt of his which does not fall within the exception 
is one of thoso spoken of and authorized ax “ unavoidable” by 
the mitdkshand, Chap 1, Sect i, § 28, 20 ia a 176, 
without the consent of his son, of property self-acynired, or re- 
geived in partition with his son, or inherited fiom a collateral ov 
maternal relation, valid, and cannot be stayod ov seb aside by 
the son and tho rest we 88, 90, 02, OH—-07, ELO, LLB, 12h 


of movable property, whether ancestral or acquired, is valid for 
+ any purpose without the consent of bis son we 121, 122 
of the whole nucestrat ar self-acquited movable propoty in favor 

: of one son to the caclusion of lis other gon or sons, invalid 44, 117, 626 


consented to or ratified by add his sons and. giandsons, loyal 
and valid us wn ves 1h, 49-56, 6, 103, LOB, 173 


deatitute of male issue, of his sole, separate or divided properly 
is valid (Sve futher) ah ny oe 107 LEO, 128, 170 


by a momber of an undivuted famity— 

without the consent of his co-sharer, invalid, even to tho extant of 

the atienor’s ea share, vuloss made undor a legal nevawity av 

for purposes watiauted by luw 25, 122, 123, 133, 186, 136, 13H, 
LL7, 1 161, BI, 16t 

without the consont of his vo-shaters, of Ue she of tho fauily 

property lo which, 1f partition tool place, he (Uta alioner) would 

bo individually entitled, alfowrble aceonding to the law ag 
adninistered in Madtas and Bombay oe TOO LAF, 162) L8O- 192, 


of any portion with (he consen( of the eo-shavers, valid Py pet) 
without the consent of his co-shatons of the regedred portion of 
the jomt estate under a legal necewily or for purposea wartatit« 
ed by law, is valid and binding upon them LOS, 136-188, 283, 

tae ory ose tn ne S8h-—-B87, LOL 
hy a man destitute of male issue of his sole, divided, self acquired, 
or xopavate property valid’ for any purpose, provided ib’ dous 
not affect the mnintenaues of his family whom le was bound 

tu ntipport tae tea cee 7D, WL 1OE, 128 


INDEX, ax 


by @ widow or a Jemale of her inherited property—(See witlow) 
generally prohibited 210, 260-268 ; 277—292, 104, 407, £10, 411, 416— 
- A18, 424, 427, 485, 462—~172 
allowed under a legal necessity or for puiposes warranted by 
Jaw ov with the consent of those reversionay heirs who aie 
interested in disputing— 260, 207, 278, 268, 292-294, 340, 
307—330, 383, 107, 408, 440, 411 
by way of surrender to the reversionary heir, allowed ae 295—306 
without o logal necessity, or an allowable cause, and not consent- 
od to, or ratified, by the reversionay heir, invalid vu 278, 288, 332, 
310, 352337, 372, 378, 366-388, 407, 416, 404 
ANCESTRAL PROPERTY—(See alienation) 
“defined i an aid v.18, 112, 184, 185 
whieh descends to a father andor the milazsharé law is not exempt- 
ed from Hability because a son fy born lo him, unless the debt is 
illegal ov has been contracted for an immoral purpose, in which 
case, the son may not be under any pious obligation to pay it 72,146 
cannot be alienated by a father without the consent of hia son ex- 
cept under a logal necessity or purposes warranted by law. 6, 62—59, 
81, 118, 183, 135, 136, 188, 160, 189, 190 
APOSTACY (from Tlindt faith) 
enuses Lho property acquired (by the apostate) before the conversion 
to devolve on the Minddé heiis, and that subsequently acquired 
to duvolve according to the luw of the new faith as 40 


ASCNTLC-—(seo Mohkant and Yat). 
wimore life-Lonaud cannot aller the succession to an endowment by 
an acl of bis own in connection with the status under which he 
acqoired the Lyust ... ia ay ta av 556 


B 


BANDITUS —(Seo cognates ) 
BROTHER 
tales tho undivided estate of his deceased Mother in default of his 
fxther, and bo the exclusion of his widow, daughter, daughter's 
non, tid molhor ae we oe ve 473 
of the whole blood eacludes a half-brother say ow €d 
wf the ball-blood inherits the undivided shame of his deceased 
half-brother to the exclusion of the deceased's widow and the vest 47h 
inhovite Che divided shave of his deceased half-lnother in default of 


his widew and Go (he exclusion of bis alerine rol hers son ve ATA 
if an ilogitimate son of a SAadic, inherits from his brother of the 
swing ite wlption wea He ae ave Aye 
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BROVILEWS SON ~ 
has no right whatevet in the aneextal property ot hit uncle until 


after the death of the liter a, Pa Lod Lap 
has no right to suo Lo wel aside tho lieivition hy hin ungle of his 

divided ancostral properly ss ive 107-— 100 
inhovits tho aadivided propoily of his unelo to the exclusion of his 

swidow and the rest ue uw A74, Ath 
veproaents his father in the undivided catalo and equally with his 

surviving uncle inhoils the ahuve of a deceased uncle 36, O86—O47 

BROTHER'S GRANDSON— 

succeeds in default of all (tho above) heita 4. as ea amt 


BROTUERS DAUGHTER'S SON— 
succeeds as an heir, under the Jftéedahard, in the absence of uearor 


heirs ae te ow “ wn 620 f 


* 
BOIRA’GI'— (Soe Mohant) 
is not necossarily such a religious dovoteo Lhat his goods ave inherited 
by his pupil in the event of intestacy on on 630 


Cc 
JAUSE OF ACIION— 
to the son accrues when possession is taken by the purchasor from 
his futhor, A new onuso of action does not accrue npon the sub- 
sequent birth of a younger brother, either lo the elder brothow 
alone or to him and to his brother jointly a “ G 
CUARGES ON TUE INTERILANCE— 
ave Obsoquios of the Into proprictor, Initiation of hin children, Cay- 


t mont of his doubts, and Maintenances of those porsonus whom he { 
was bound to support a 807, BIT, 316, 181, 4, GAH OY ‘ 
COREL — vs 
is the hoir of a decensed Mahant, and, as such, ia ontitled ton 
coi tificate oh oe uw we 1 650 
COGNA'TES -- 
how many clasaas or descriptions of we ter O26, FRG * 
inherit in _Alofault of Samanodades ov kindred conneated hy a dia 
tion of Water on “ us to fuss 


list of—givon in article 1, Section 6, mapined ii of tho AMtéhshard in 

not oxhaustive, but simply illustrative of the position that thore 

ave theeo elaasion of bandées, and, as auch, unlilled bo inherit in pra. 

: ference to the King, who cannot take lo tho projudion of a mater- 
, nal uncle and maternal groat-umels ae jue baa 

iv tho absence of nearer relatives, a mnn (ng 4 cognate) may bo 

heir to his mother’s brother ua tegards property mubjeah to dhe 
Milghshurd on om oe oo wm hon 
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fathei's sister's son is vol entitled as a——to the inheritance ao 
Jong as thore is a gotraja or gontilo which torm includes all those 
Cescented from the same primitive stock ag far as the fourteenth 


generation As we a COP aK ‘a4 G31 
CONSEN''—-(Seo a?iondtion) 
may be express ov implied ve a on a. 86, 190 


uf all tho sons is necossary to the validity of an alienation by a 

father of tho immovable ancestral property without a legal neces- 

aity or an allowable causo ate 58, 59, 1038, 10D, 122, 186, 173, 190 
of all tho co-sharors is necossriy to tho validity of alienation of any 

portion of joint property made without o legal necessity or an al- 

lowabls enuse NM aa vv 192, 186, 188, 173, 190, 101 
is not necessary to tho validity of an alionation by a man dostitute 

of malo issue, of his sole, divided ov sopriate property —.., 107-~110, 128 
of auch reversioncra as tie hkoly to bo intercated in disputing, is 

necessary to the alienation by a widow ora femalo of her inheri- 

ted propety without a legal necessity or an nllowable eiuse (Seo 


widow) wr te +a oes tee ev 2868-204 
given ab the very Lime, or aller wards, ronders the alienation valid 86, 103, 302 
SON CEP TLON— 


is not the cause of proprictary right ; a child in Use womb takes no 
aglate. In eases whore, when the succession opens out, a formate 
of tho family has conceived, the iuheritanco remains in abeyance 
until tho result of the concoption is ascoitnined, If it should be 
alill-born, tho estate yoes not to his hoir, but to tho heiv of the 


Tut owner om an uM as ve 15, 16 
CO-PATCEN ER— 
defined, on se ane ies wa ABE 
rights of ~ iss to ay oe BD, 140, 181-485 
inhorita the undivided jroporty of his undivided parconer to the ex- 
clusion of lis female helis and daughter's son we DES, 448, 481185 


CO-PARCHNERSITIP or CO-PARCENARY— 
oxinds hotween the difleront members of an undivided family, and 


survivorship follows upon it... 3G, 1d, 282, Qk1, 418, ASL, UGG 47 
COUSIN ; . 
in the necond degree excludes a third oe see ATb, ABL—4 Bhi 


OUSTOM ov USAGK— 
anciont, invariable and exlehlinied by eleav and pouitive proof, over- 
riden (ho usual law of inheritance on te H60~-673 
which hav not beon judicially recognised, eaunot provail against the 
distinct authority. , re TY os vid nag 


in order thab a = may have the feveo of law, it must he shown to 
Haye vsiated fiom Gime immemoial . an was Ho 





aMY ISHN, 


if an estate has nat invariably devolve entire on the vhish din, 
bat has been aceasionally held by several heii coujointly, the plea 
of family—in bar of a partition cannot bo maintained ts GOL 
pattioular—or huldchdy wast be proved in, every cake in whieh de- 
parkas from (he ordimuy Jaw of nuceodsion and inheritance is, 


relied on te ase a ve its baa 
ancient zemindarees ave by—indivisiblo V4 aie is h62 


of imparlibility must he strictly proved in order to contleol the 
operation of the ordinary Hindd law of snecossion, ‘Phe fret Uhat 
an este has not been partitioned for aix or seven yencrations, 
does not deprive the members of the fanily to which it jointly 
belongs of their right of partition wat a ‘ike 570 





on tho suit of two sons of tho original grantee fo participate with 
their nophew, judgment was given agninat them, the cemindares 
heing one of those eatatos not linble to division, reaoyuined fe 
Regulation X1 of 1793. Provision waa mado in that regulation 
for the future abolition of the enstom, and ib was ennotod that 
after tho Ist of Jano 1874, such ealates should deseond ieoord ing 
to the Muhommedan and Vfindt laws of inherilance ,. oo bO2, 563 


the my or zemidaree of Ramongtir being an ancestral impartible 
eslatg, and the family a undivided fimily prover nedgby the ade 
tdkshurd, Kho plaintitt av ohlent aumle heiv wins entilled to the 
dignity and estates of tha family in preference ta the mather of 


tho late infant Ad/a and widow of hia father Che law aetuadl Arid li, 803 


accoviding lo the =prevalent in certain miotuiiinoas eatates ot yp 
pora, tho ovdinary rules of inbertanes do not prevail, and (he 
individual of tho famity denignated “tobeaj™ (/dberd)) and tailing 
him, the individual called Barra Thahoor (bard-thidite) mnecord s 
to the estate and fille of Aaja ve 





a where a custom it proved Lo evint i amporaedes the yeneral daw, Mut 
the general baw atill veyates all hey ond tho enstom .,, 





of anecession of the eldest son by right of primeyenitine upheld 
or allowed to prevail an ‘ at DB ATE Nets 
whore by ~of the country or famaly of the partion clumings ver tuan 
prerogatives and property, if was customary that such vhertd 
vest in the senior analy of a particular bianel of the family, held 
that a testamentary disposition in Saver of any other meuber wis 
void and of no eftiet ors a 
by the-—of a (indd family io distivetion being miuhs hel ween the 
inne of a Sugyd marriage aul Zychd inmvvinge, held that Ue come 
of a Suyy? wife first maeriod wad entitled Co dnhedit the property 
of the grandfather in priority to the inaue of the non ot aah 
seqnent Lydd wite ie RG sae ts is ays 


we 


be, 
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among the Jumboo Brahmins, if a man die leaving a daughter 
and no malo isaue, the daughter and her daughter would inherit 
tho property even where undivided, and not cousins or collateral 
relations, who could only succecd on failure of alt other hoirs ; 
as it is the ——~ of the caste for womon Lo succeed, whether the 
family be divided or undivided tr ae ae 678 
properly might by—bo divided according to the number of wives 
without any veferonce to tho number of tho sons they bore had 
atich—been proved to have oxtsted in the family —,., fa 579 
whoro by tho established—of any country or provines tho right of 
sueceasion may be prosorved to illegitimate children ag well as to 
thoae horn in wedlock or adopted, such—is to be adheredto 578 
CRUDITON—(See debt) 
is bound to enquire beforehand and show for what purpose tho 
Joan was contracted . te os tee on 628 
iy not bound to sce the application of the money, if he lent ib after 
reasonable onquiry und bord fide believing Unat it will be properly 
expended (See moi lgayeo) or an ae ies 633 
CROWN (Rajt)— 
hay the same powor of protecting its interest as an heir by impeach- 
ing any injurioua alienation by the widow whoro for want of 
heirs, the Whperty, so favasithas not been Jawfully disposed of 
hy hor, passes to the—- ow wes we we 260 
on tho doath of a Bratunin (whether sacerdotal ov not) without hoit, 
Un Sovereign power in British India is ontilled to take his estate 
hy escheat subject, however, lo the trusts and charges proviously 
altecting the estate... ie ai aT ra HBL 


D 
VA UCUTER—(See widow.) 
succeods on failure of widows where the property is divided or se- 
panaty on we on 412, 418, 413, 416, 484 
unnuwriod, (ukox tho wholo inheritance in proference to others —,,,416, di 
murtried bub unondowed, inherits to the exclusion of the—en- 
dowed sa ove am ae art 4b, 416 
i tichaate, is oxcluded from inhovilance wo ou a ow 47 
fins no power bo alionale ancestral property, except for an allowable 
eaano, to the delsiment of the other heirs of hey father | .,.124--427 
in Bondayy—lekes absolutely the properly of ler father, both mov. 
while and immovable, which, on her death, descends, as sirtdhan, to 
Aer own Noir, and rod to tone of hor father tu 220, 128 
if move than one, they lake equally, and upon tho death of any of ms 
them, the others, who survive her, uke as heirs to their father 
the portion held by the deceased si ; 427, 193 -- 118, 20, 118 
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DAUGHTER'S SON-~ 
inhotits the estate of his grandfather in dcfanll of hia daughter 
whote the family is separate or tho property in divaded, ob xypat- 


atoly acqnited or poxsesserd of ” vee ASH me 100, 184 
if more than ong, they oqually take per enpetd ne ‘at Lis 
cunnot claim where hin mother or any other qualified daughter of . 

his maternal giandfathor 1s living 7 We vee LAB, AGO 

DERI-- 


contraetad by a father— 
cannot bo made a chatgo on tho son's interost in tho aneestral 
property untoss the purpose for which ib was contracted jauti- 
fied Lim in so doing a ay vee Sie 

if not illogal, or contractod for an immoal purpose, is payable 
‘from the ancestral property though a son is bow 72, 76, O14 


G28 





‘  ¢ contiacted for a pmpores immoral oy otherwino ileal, the 
son may not be under any obligation to pmy ib .. 72, 176, 626, 027, 032 

if not paid by the debtor must bo paid by his heir ond sucvegsor 
whether a widow or any other perso ,,, ies BLL 3B 

itisa moval obhgation to pay a—— contracted by tho fathor 

for his aoparnte deronnt, But ove contiacted by him for the 

common concern binds bis aon, and thoys who wero xed pho- 
viously sepatatet by a partition of Clvety and delits vee 0, OYE 

to exonerate himself form paymont of dhe son moat decline the 

meee vion to the patiimony. And tha ingolvent. ontate being 

ting abandoned Co the oteditors, ye taken by Cham atony, ani 
no ono renders himnel£ liable for dobla without nails ‘es OL 

* Aten aie liable for Utu--of (heiv predecessor to (he extent of tho 
property wlueh they have inherlled . O1R, O40, O22 

a man’s propotty is Tubfe for Nis and propaty de oendt too an 
hoi brathoned with the debts of the aneestor a ate OIb 

there is nothing in tho Wind’ law to ahow thab Wie propotty of 

a deceased parson is 40 hypothovated for hin wy to prevent his 

heir fom disposing of tt tan dhind party, who hae prehaied 

it in goutl faith and for valuable consideration. he eredttor 

may hokl tho heh petsonally hablo for tho debt, bat he can 
not follow the property or tee vi te aly 

fnymied in condueling the wa Gah of & father, must be paid hy a 
non, whothor ho is of age, or a miner, or a pootiunowi ion, GUL 
of an ageetio follows his aunts in the hands of hia vopresentatives — G2b 
of a missing person uingh bo paid by thone ia posession of hin y 
« catata without waillig Lwelvo yents for his 1e-appearance oo UES 

eonlractod by a witow for neeesary or apheitual priposes mist 
wo paid by hor hushunds hehe w 6 re Co) 

* 
oe 


u 
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cattiacted by a son for the family support, conduct of religious 
obser vances which wore incumbent on tho family, ov promised 


hy the father, nust be Hquidaled by the fathor 4. on 623 
a minor cannot be ealled upon to pay the—of his grandfather 
uidil ho liave adtained the age of sixteen ms oe ORG 


a woman is nob in genoral liable for the—of her husbaid. But 
if she, or any olber person, possess assels of Lhe doblor, his 
—must be discharged ont of such funds ; and this whether 


enough remain or not for her maintenance us 626 
takes precedence of the widow's claim for nisintenanee we G67 


DECLARATION OF RIGUT ~ 
by whom may be obtained and under what civermsiances ., 64, 104, 160, 
344, 368, 369, 371, 385, 387 
DISLPOSILION-—Seo Alienation, 
& 
Myueamane VAMLUIES = 
geilling in foreign countries shall nol be deprived of the benefit of 
tho laws of their former counties provided they adhored to their 


custome, usages und religious ceremonies ae 681--688 
miu bo yugsuned, util the contiary bo proved, to havo brought 
wilh them their laws and customs o on 1 687 
MSCUMAL— we os ‘ os 077, 594 
' * 


F 
PATIER— 
eannol without tho consant of all hiy sony alionatlo any prt of tho 
fuicealial property eacopb for a suflicient cause... G, 44-00, 105, 116, 117, 
192, 173 
annnot give away the wholo or almost the whole of ancestral proper- 
ty, movable or immovable, to one gon to the exclusion of hia 
other sou or sous 4. sis +0 ae 44, 117, 626 
has no power to settle ancestral proporty by conveyance in his lifo- 
time, or by a wilh to Luke efleel after bis death, without the con- 
nent of ald his tons Jiving at tho timo, and another son aflorwards 
born, uo subsequent aasonl of the former would bo binding on 
the fugter a on ow rh te 5a 
wader (ho law of Mithilé as well as of tho Aftétshard—~is only joint 
owner with his sens of Uo ancestral estate, und can only exercige 
the power of aliountion in the case of & minor son oxisting at tho 


Cee eee EEE Ee 


£5 


‘ time ander citcummlanges of legal neceasily wn on 63 
nny give wHMall praotol che mucestial elate for nm yous parposs 
wilhout tho consent of sono on ts an 50 
' 
2 


7 , : 5 So sn toreconteenetenemen pp 
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oan withont the consent of huy sons aliennte Che jogeered portion 
of apy property under a necessil y or for pur pasos warranted by luw dp 
56, G1—03, 73, BL, 70,03, 04, 10b, 118, 122, 136 Ate, L7G, 8L baG 
may mortgage for payment of Covernmont revenue, if meconary, 
and trausfer by mo ltago to clear af old debli wid pay Lor a mgr 
vinge ue a aie rT sia oui ee 
uannot alienate immovable properly whothoe ancestral ev acquired 
to the projudivo of bis sons oxvopt under uryout nevosuly 93, 04,191, 123 
can alionate any portion of any proporty with the consent of all his 
ong bey we a 49,—~60, BG, 108, LIG—118, Liz 
enn without the consent of kis sony alienita property aeqnied by 
hunself, inherited fiom o collateral or maternal velution, or revolved 
in partition with his sons (See wllenmbions) tes D0 OB, OF, 07 


m1, 62 


is not justifiod in charging hes soi’s interest in the ancestial dmmov- 
able proporty for a loan not proved to have boun contracted for 


& pm pose warranted by law 4. or we oe O28 
inhotita in right of hig son we on tee “ Aq 
PATHENS SISTER'S SON—( See cognates) Fi 


G 


GQUATWALL 'PRENURE— 


is aucecortod to by euslom or ange aa oe Wil bre 

is mdivisible ee see A A a aye 
COTATI A LS— 

dutios of— Me ie ws i ve OT 

suecood by custom oe Wage sie ia ae OTh- Gi7 


CIF'—(Soo alionation) 
by a co-parcenor of his ahave in the undivided estute ix invalid even 
in Madias and Bombay ays we ae Ld howe LED 
through atfoction may be made ef movably property bo nuy relation uy 
of a annn’g own Uequinition is valid Chough inde on hin deathbed Ho 07, LV 
Ly n father of his ontiro property is loyal Shongh ho may have 
another dkughter and brothoa son. hoe obhor daughter, if 
wunarriod, is ontitlod to her nuptial expenyes és ve 1p 


QOSHAIN—~ (Sua Mohkwat,) 
UMNTILES (golrajej~ 


defluition or dovoription f— .. “ o ce ADL, ADD 
mut bo exhausted before vognaten can Auecved ate on dus 
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, 
elaimants (ag --) Lo bho inheritance ay far as the seventh and even 
the fourteonth in descent in the male line from a eammon 
aucestor are proferablo to the cousin Ly tho mother's sido of tho 
duvoused proprietor on ae on uw 406 
the ma of the patomel kindred who ave sapindas (which relation 


dnolidos tho descendents of the patornal ancestor in the sisth 

legrbo} ayo profernblo to those of matomml cognates .., » oe 496 
tho grent-groat-groat-grundson of the gront-groat-groat-grandfather 

of the dovoused is entilled to succession as ono of the— ae» 498 


a melo descendant ui the lifth dogree from the great-grand{iathor of - 
(ho prompositus succoads (ay a—) to Lhe exclusion of the sister’ason 495 
descondents in tho patornal line in tho sixth ogre are (as—) pro- 
fumble to ono claiming as Lhe cousin on tho mother’s sido -_ 497 
greut-grandsons of tho paterual unclo of a decensed Iindt wero 
(as—) hold to be ontitiod to his immovable proporty to the 
oxolusion of hiy groat ucphows by the mother’s side .., te 407 
song of the great-grandfathey of tho decoased held to be entillod in 
proferouce to the widow of hig eldor brother, sistors aud their gona 407 
& brothers grandson (as ono of—) may be an hoir a aa 408 
' Seat, b chaptor ii of tho Mitdksharé was nob intended to be an 
oxheustive enutnoration of tho~(gotrajas), bub only a ataloment 
of the order in which they would inhorif, aud does not, therofore, 
limit the inheritanes to the grandsons of the giandsons of the 
patornal groab-grandfuthor —,., oe on ve 408 
in Bynbay the wives of gotrafe aapiadas and Samdnodakas have 
righly of inhoriéanoo co-oxtonsive with thoso of thoir husbands, 


immediately efter whom thoy suceced .o We 655 
GRANDMOTHER — 
hed no pro-oxisting right excopt a right to maintenance we 2, 605 


Sou Maintonance and Partition 


QRANDSON (sons son) ~ 
if fathovlosy, inherits cqually and siniultanoously with his patornal 


unelo (if ony) ate un oo 196, 217, 222 
if more than one, the grandsons tako per stinpos on oe BB 
in tho ancestral property has the game right and powor as a son has 

(Seo son) in one ww rey 107, 111, 219, 477 


of a patornul unely is axcluded by 9 brother's son (See gantiles) 4, 479 
giandion of tho groat-graudfather of tho grandfathor of the de- 
consed inhorild in preferenco to his father's steLor’s son ‘a 4p8 
CUEAT-GRANDSON- 
if without « father and grandfather, inherits simultancously wilh 


EE 


tho lulu owner's sou and grandson (if any) ies 210, 223, 517 
ff nivto than ono, tho yieabegrandyons take yor sdiper eve ie BB 
in aneltuded among pear hous we fee + 48 5OL 








XXXOY INDEX, 







“GRBAC EME-GRAN DSON—~ 
-gveat-gront-prandtdher of the doveased in entitled® bo 





2 


aucvession at ony of the gcietédes (Sea gentides)” ss a ADD 
H—L 
ITEIRS—< 


of & foundor havo common vight Co tho use of a building velingtish. 
ed fora place ef worship, net se the Meine of a perckit of tho 





founder... arr nd a ee veev OE 
TLLEGLPEMA'TE SON ‘ 
“of a Shiilra—~ 
by afemalo slave will inherit, (ho whole estate} if Chere bo not 
othor hyirs down to tho daughter's non, and hall, it thore ho, 
“pach heir ue ie wee E90, 220, BEA OR, GHD 
by a kept-ywoman or continuous concubine avy on the sane lovel * ¢ ae 
-a4 to inhovilance.ay tho isauo hy a fomalo vlave —... 212, 2280, Ge 
iY * Gf offspring of an incestuous intercourse dovs not inherit ane 2h 
; by a Skidra wornnn, to iuhovit properly of his fabhur ov a shoo in 
it, the woman should bo an tmmurvied ouo .  *,, ke GHD: 





of nmanof one of Lbo regenerate tribes is not entitled to the. dn. 

heritince, but to maintouanee out of his deceased father’ s estate 109, B13, 

Med, 226, Gs GA) 

juherits from a brother of Ghe samo deseription iyi eee APD, 

of any este ae inhoril if (here bo such enstom lo _ BER, BAD 

INGHOATE RIGIIL- . : es 

aceruen to a sow Crom te bine of his birth, in Ue iitajichly m. ponieost« . 
sion of his fathor oa. ‘i as se it 

ANHERUPANCKE-- en EE 
cannot remain in nboyanes Cor an unbegotlon holy (auelt not Ising y 

apostliumons con) ‘hoe sugcessian mamt veut in Che heir ostiding : 









at tho tiny of the doath of the person whose iaberitance dosctuidty WwW. 
TAINS : af 
_ tre governed by the [indi law of inheriianes applicable in Ut 7 ; 


pal of tho country in whieh the proporty: ii situate... ee ORB 
ICUAVPERE OR KSHATERE- ; ‘ 










J Buch clus held net have lust caste, and ‘wutk inko the § Shatatva olwir tag 
TLIMELAt! \On- oye ey 8 
ina suit “to, sag aside | ‘an alignition by (he fil yuna from tha wy 


dato of atienali 
under i lojgal’ cdinibility owing 
alionation | : 


rte. Hon Was" ‘ 














INDEX, XNKI 


of a widow where sho does not inhorit isa charge upon the fanily, 
ustitha in whoxesoover hands tho ostate may fall ee Ns +1506, 09 
dha. heir who dukes sud becomes possessed of tho ostate of tho 
docousod must bo held to continue to be primarily: responsible: 
both in powion and properby for tho—of the widow, even though 
ho shoutd havo feaudalently transforrod that cutato, or. obhorwise : 
havo tmproporly wasted it aD ie any be 599: 
, u widow is not bound to reside in ber deconsed hasband’s family. 
i house; and she does nob, forfeit her right te —~ out of her 
( luishand's ostato by going to resido elsewhere unless sho leaves 
‘ . her husbands house for the purposo of unchastity, ov. any other : 
} yc EMPLOpEY PULPOSe «oe ; or ue dee 589, 699, 600! 











Beparation from her husband’s family docs nob deprive a Hindé 
‘widow of her right to claim—from thom, if she happen to bo in 





| noedy circumstances Dawe at ‘eek we GOD 
mere unkinduogs short of erucliy would not be suficiont justifieas 

Lion for a wits in leaving: hor husbauds houso a ate G00 
tn espollod wife is nob ontitlod to havo. sliare, bul—ont .of her 








“tusbaud's peoportiy aes marty ow 6G 


thorg.is no provision for alimony inthe Hindt iis, tut only for... GOB 
son's “widaw! las no. legal claim wont the fathor (of hor husband) 





‘To (Sed Wy widow) oa Bone oo ws G06 
“yonita widow is. ontitled (o—s0 long as sho loads a chaste Vif a. 605 
‘ama division oft snconbeil ustito, ‘the grandinothor ip cntitiod to—... «605 


properly. * pitrdhased - from tho heir with notice that a wilow is 
ontilled ta bo maintained out of ib, continues while in tho hands 
a of the piveiasor to bo charged with that— Se Se 600 


‘tho Vion of a Sidi witlow, for—ont of the estate of her deccased 

Mtisband’ ig jot @ chargo on that estate in the hangls of a bond side 
ibe “ptirchaser irvospeative of notico of such lien, A Lindti widow 
‘ bofare sho eay onforee hor ehargo for—against the proporty of 
‘ ‘ hov doovasod basband in the handy of a putghasor from his heir, 
must show thab there i is no proporty of tlio ducoased in tho handy 
oof bho ler ot ye be 








ar widow's olaim $o-—upon an, estate docs not “noeoasavily vonder tha 





tata of tha, proporty subyerr ro of hor right - a cae 608 
“in udulédeoas, divarcad by for Lidaband, ov living apart tout “hina, 7 
R is. nob ontitled to 
1 Baw 





yervarsthde- carpune Quad ayy. 392, : me 
hkat living apiut from her fiber for o- gublcioib énlino vane 









\ nobsiue Lim fore, aot ane Pree we “G03 

{0-4 wnon ould: nab ovick thevidow-(ot his i Hisiaib novice : 

} © oma other Alwelling’ it Toe . se GO 
ot na , 


tee 





ee / ros me ot 
gett fy 
| 
i ul e 
i 
he 2 c 
XYMi INDES, 


adtindt{ widow who roudod with her husband and menibers of das 
family in tho family dwelling how, cannot be ouded by tha ai- 
dion purchasar of the righty and intorests ia the how of hey 
husband's nophow ay 
a Winditt widow, ia not entitled to " siatiitateand hy hey Iiebund’e 
relativos morely because of the relationship hetwoon thon and 


M 


G50 


Ug 


606 


ev husband “ ve we os vie 
aan, whethor adoptod ov hopotten, cun cluim—of bia futher until 

put info possession of his shave of tho nneeatea peoporty a 
according to the Hindi ov dain Jaw, w fathor is nob bountto main. 

tein his grown-up son ies oe on we 
ilogitimate son of @ porson bolonging to one of tho regonerate 

tribes is ontitled to—only ae 199, GOA, G11, (18 ~ 6ho 


illogitimate son of a Shadra by aconoubine nob beuyy a nlave is 
ontitlod to— 
| tho widow of a nephow is entitled to—only from hin uncles with 
whom he was in partnorship ... 
fson aneceoding to hin father’s ostato musl maintain his slop 
mothor and hor daughtor we 
whore tho widow of n Lindt is excluded by Taw from inhortéing 
her husband's property, (he courts ave autloraod fo is Chine ti. 
eoivablo hy hor fvom hor busband’s hoirs with rolenee to tho 
civeummatances of tho family ., we bADy 


a divjl court hag powor lo fix tho vate ol payable by ev lavdiand to 
hin wife whore she for a lawful enue as recidiag aparh from lin, 
and to nike ordor Chabal Chat rato chal bo pak in CaGave, anh. 
Joob Lo bo snt wade ov modiliod accondyy to eiannetances 


on what principle —for a widew ahoutd ho awarded 1a 
iL is nob nocossayy that a widow should bo niniatained in ho sano 
stuto in which hor husband would maimtain hor a 


the question of The adequacy of graded to widews and daughter: | 
doponds on broh caso on ity own pooutiar ciroumal anced 
avreais of-—miy bo awardod 
right of —hoquenthod to a porgon ia not alloatul hy privata Arranges 
ment vee “ 
ano by Cwidow of her husband's properly ia valid, dP neeanney 
~ for hor— rr 
a widow cunnol alienate far uny purpoas the property entrusted lo 

her solely Chat she may from ts profits maintain herwole ue 

a widow's right to - out of Jandy whieh hetomed to her husbandt 

and have devolvod on her son, i purely a personal veh’ whieh 

omnnot be sold in exeantion of a decioo ot obhurwise beauntivred 


MIGRATION (Soo cmignaling fuuilies. 
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INDEX, XXX 


MISCELLANEOUS OCASKS— 


vospooting @ widow and others... tne Mu 393—400 
MISSING PERSON— 
after twelve yoavs ia to bo prosumied as dead .,, yee 28-30, 37—-89 


if in tho first poriod of life, tho rights avo directed afler twenty 
years, if of middto ago, aftor fifteen yoara, but if in the lattor 
poriod of Sifo, after twolve; if a father, after fifteen yoars ay 43 
MORTAAQH—(See alionation, and sale ) 
MORTAAGEE~ 
aequining by operation of law the possesion of an estate mortgaged 
by nv Enda fathor without the son’s consent is bound to onquire 
whothor the debt on account of which the morigago is given was 


logally nevesanry or nob “a0 ave ea iss 9 
acting in good faith, offect of— ... ous Nae wn 79,80 
duties of (See purchaser) ‘aa on on so 79, 498 


MONHUN', SANYA’SI’ or COSSAI'N— 
is aucoceded by his principal etedd or disciple according to the usage 


\ of tha math ov monastery to which he belongs a 649—~654 
swage of ai we ie aie 644, 047 notes. 
i éuteh wsngo nist bo adhered to in proferonce to any other mode of 
: sutccoxsion, nov any rolinquishmont or devico by the incumbent in 
favor of another porsou opovate furthor than a nomination, which 
to avail must be coufivmed by the usual made af election ow 656 


in charge of an eudowmant with ouly @ life indorost ia the property, 
cannes create an interest superiay to his own, of oxcopt undor 


' tro mont oxtraontinary pressive and for tho distinct bonefit of the 
endowmont bind his successor in offioo on wn bbb 

or an escotto, » more life-tonrant, cannot aller the sucvession belong- 
ing to ascutios, by an act of his own ova on oe = BB 

eansos or dofects which disqualify a—for succession to the oftice 
Oo oo on ne 548 


or Bairdgt, having still volained tho stylo ov title of “ Age” and 
mixed in the worldly affiirs and continued with his family, dovs 
not hocome an aycotio or religious dovotco, to such an extont 49 to 
oxoludo his adopted son from eucceoding to his property, whethor 


acquired bufore or after hia becoming a bodrdgt ae we BOT 
MOTIER~ : 
lew no pro-oxtabing right in the oatate oxcopt o right of maintenance 1 


inherits in defwualé of sons, widow, daughter (and dinghtor’s son) .,.270, 462 
has vot absolute property in dhe ortate, which altor her donth 
thonvonda not to Aer hoins, but to thoso of her son... 462, 466, 460 
in Bowmbay—hos v life intorest in the immovablo, and an abaulnte 
power over tho movable, proporty inherited from her fathor —,, 407 


le 














3 Pee gen Oh 
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t a 
axxiy INDEX, 
Pp 
PARTITION -— 
definition of ae es eur nia ‘ 8 
nacertainmant al... sc ais as ae 7 8, 2Qy 
PRIMOGKENIPULER - 
right of $65 ia “ ran G2 Oh 
PRIORVEY Of BERTH 
how to bo ascertained ad tbe < re OT} 
PROPERLY ~- 
fmmovyble even though sell-acquired cannot. bo given away (lionat- 
ed) by aman without tho consent of his sons eae! 08, 4, 1228 
aulf-eequired, ean be given away (Seo wivuntion) ve AS, WAT 
recovered by one’s own oxortions muy bo given away by hin we 
plousnre pe eS sia ey, a sis a 
PURCHASER : 1 
of u portion of undivided family-property from ‘any of iti mombora, \ 
duties of, wee ws a wn 22, 7D, a 
from a witow or fomate of her inhorited proporhy, Anties of D8 


R 


RAT on PRINCIPALITY-~- 





deaconds hy custom. aa ich igs ODE ed tay 
RAJ-PCOTS—- 


of central India hold to bo of tho khatted claws. Pho right to meow & 

wow to the Raj or Zomindiry was bo bo detorminad by the asta 

ep tinge of Cet clas ce a ne wt 
RATIPLCATION=~ 


of Micnation by 0 co-sbarer or cosharors of Cho unidivishal proporty 


ronders ik valid... sex ag See ves Ay TO 
of alienation by a widaw of her julerited property hy tho roversioner 
intorested in disputing it renders it valid... me ver aOR 


RELINGCISUMENT.. 
of proparty or all connection with worldly afairs, eae estinetion 
of right i oe “ in Beet 





REVERSIONER, on REVERSIONARY TTRERe~ 
who thoy are, and whon they sncaved.. 240, 260-208, 277, 278, 248, YN, 40a 
rights, powers and duties of (Sou dacluation) .., 143, B63, 38, 880, 302, 804 
, om AED, ATR, AKG, dO Bd 10, 





RELIKEMENT FROM THE WORLD— 
ia yivil douth is 
oporntes ua natural death oa. as on oo 46 








6 i i oe AE BUM 








INDEX, XRKY 





RIGHT-~ 
‘ a of Gaon 
J dd tho yucortral aud paternal peaperty, it by birth, °G, 15, 48, 64 
‘in ot praporty, is equal ty that of his father vty 16,49. 
of ao w bor non to share as a 00-parconor tho divided pro- : ‘ 


periy dopands ‘pon his mathor boing pregnant wilh him aé the 


time af partition ate on ser 16° 


proprivtany-—is oroated by bivth and uot by conception 9 18 
won's ov gtindsows—of prohibition ‘to hia unsoparated father or 
grandfathe’ ‘making a gift or sale of offects inhovited from his 


grand{ather cannot be exercised in favor of an unbora son... * 16" 
to restrain hi¥ febhor from Alionating ahocatral proporty without a: ~ 
_ logul nocassily ov allowable cause w» 6, JOL, 102, 104, 105, 110,.113: 
of inheritance’ of parties whoso fathers death preceded that of 
tho Jute ownor hold to have lapsed we ioe re) 
8 


AM —~(So0 alienation) 

of thdivided ancesteat property by a father without a legal necessity 
and without the gousont of all tho co-sbarers, ig invalid * 5060, 
* J04, 123, 110-118, 18L 

‘Of ‘iguint uidivjilod property hy one momber or partner without ‘a 
logal novessity or without the consent of (ho reat, favalid .,. 104, 108,133, 
119, 173, 181, 186 

of y attivielod proporty oven by a singlo mombor of the joint family is 
‘lid, if mace for tho fumily, or for a logal necessity 105, 149, 185, 186, 187 











.“ag@hf only so much. of tho property a8 is sullteiont to moet tho claim, is 
; ! valid, and whore tho whole of the estale or a larger portion than 
absolutoly required is sold, it must be shown hy the purchaser that 

* thoanoney required to pay off Ute claim could nol bo raised other- 


wits a ane a oo te Ol~-8i 
of a man's entire property valid: ander what ciroumstances on 7 
by a guarcdinn valid under what circumstinces - Sis 129 


of nacosleal proporty merely for tho purposo of procuring funds 
to purvoluew other property formorly belonging to tho family, 
cannot of inolf bo considoved a solo for any. of tho becossitry 
purposes srnglionod by Iw, 7 
by the oldest of xoveral brothors of tho patornnl proper’ sorby, for the : 
maintonaned of hin miner bvathers, for the porformauce of their 
initiatory coromonies mud se forth; for the oxqnint rites of his 
father, for tho discharge of tho debts incurred by the fiuthor valid 620 
by a wife of horinsano hashend’s estule, whan valid... aa 408 


dy ce widan ov femala 
of hor talerilad property, (Seo aliguution, and widew.) 








Ciag * 
a ae ; ‘ 
y ft . r 1 
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Li { 
AKXYI INDY XK, 
SAMA/NODAKAS~ 
defined... oan te fe 
whorit in default of Supfades wit é 
SAPINDAS— By af 
who they ae on ; a ! wD 
SISTER— « : 
mbents in dofanlt of tho grandmolhor + , det x * 
omront in Bombay a3 ‘ \ ie § 
af unmarriod is ontitled to hor nuptial exy + 4 ings a “4 
SISTER'S SON— =k TRG 
may inhori¢ im {ho abaonce of noarer rolat © + is #. HUG, O28 
SON— 


signifios doscoudants dowa to the gtoat-pi ate ison in tho mato Hue 68, 240, 477 ™* 


has by bith a aight in the ancoytral proporty, and bas a right 
during his fathor’a life-time 10 compel a paitition of such pro 
porty .,, on tee vee fee GB, 1G, 48, AD, Oy 
may not only prohibit his fathor from alienating andoatral property ‘ 
without » loyal necessity or a suficiont canse, but may ano to sot = 
aside such alionation ‘ie ots soy 6, D0 108, G4, 104, ro aa 
has an equal right with bis fathor in the anodstial proporty ,,, 6, 18, 40, Bh, 
Acquires a right only in tho proporty which belonged to his fathor tl 
at tho timo of his (tho son's) birth, aud has no claim or right to j 
tho property of which a bond ple nite or dnposition, offeotual an 
against tho dathor, has boon made tong before ho waa boun eel 1G, 
hag no right bo sot antde alionation of yneontral proporty if thy alien- 
ation was wade before his birth ive wee roll, 1 
if aftor-born, his ight to share, asa pryoonor, tho divide proporty, \ 
doponda upon Is mothor being pregnant with hin at the time of 





tho partition ae on us we te Ih 
equally with hia fathor is ontitlod as woll to the profits of aneantrat 
propoity as to tho properly itsolf, from the momwont,of his bith... 18 


undor tho Mild shirt law—is with his fathor jn the povition of o 
joint family, and when ancostral cstates aro adiitted to oxiat, the 
presumption of the law 14 that all tho properly they arg in possas- 
sion ef ix yout property ry oe 10 oe 

who from fiw bith aequiton a voyfod antovosé in (he auecutil 

i property, may ave to abtaina declaration that aalox by hue fabhor 
without tho sony consont are, as ayginst him, youd and jnoporitiva 
fo paws or to afloat any rights possoused by hin ta tha propotty, sGll 
in tho fathoy's hands, is nncvstral properly, aud cannot therefore j 
bo alionatod by (he dathor, eseopt uuder the cirewmatances rocog~ | : 
sided by tha HeddAshand law us puatifying dionation, anid with the 
ovnuont of those whore vonnent by law ia requimle 4. AY DA, 10K, a 


: . 4 


iW 


INDEX. xxxvii 


suing to dot anide an (illegal) alionation made by his fathor is entitled 
to o declaration that the alionation is void altogether. Suing in 
tho father’s life-time, on behalf of the family, may be eutitled to 
“a decree ie at wat vee 104, 160, 181, 18% 
ja ontitled to recover from a purchaser ancestral property impropeily 
sold by the father provided he has not ratified the solo ; but if it is 
pioved thet the-—-got the Lonefit of his share of the purchaso- 
money, he must refund the share of the purchase money boforo 
he oan recover his share of the propeity sold... 83, 84, 86, 103, 181, 182 
has a vested interest in the ancostial property, which interest is 


»  wAleable at any time in satisfaction of claims against~ ow ha 
is tho first heir oy ais eas nie re i) 
o if more than one, tho sons inherit equally... ae 198, 199, 222 


if with a fathoiless grandson,—inherits simultaneously with him .,. 105, 222 
ilogitimato—Soo illegitimate son. 


SON'S SON--(Sae grandson) 
S0N’3 WIDOW— 
+ whogo husband died boforo his father 1s only ontitled to suitable 
4 mmaintonando, and to any porsonal proporty of which her husband 
had posyorsion during his lifo, but not to tho inheritanco of hor 
fathor-in-law (Soo Maintonanoe) on ies ov 81,84, 35 


HTEP. BROTHER— 

Suherits in default of a utoiine brothor by whom he is oxoluied .,. 473—475 
BPEP-MOLILER— 

caunot inherit from hor step-son... aia pee owe 653 


BUPREMAOY or DOMINION— 
of tho futhor or anothor over joint property .. 4%, 105, 128131, 033 _ - 


260 
U eS 


UNDIVIDED PaRowNER— we 
cannot without tho consont of his co-parcener or co-owner mort. 
gago or otherwise alionato any portion of tho joint estate ovon to 
tho eatont of his own share, oxcopt undor a logal necoysity ... 6, 183139, 
447—161, 181, 188 

can without tho consent of his co-parconor alionato the required 

portion of the joint propmaty under a logal necessity or for a 
purpoad watrantod by law see 81,105, 122, 123, 138, 188, 185--187 

t in tho Prosidencies of Macias and Bombay—may, without the 

assent of his co-parcanor, alionato not by gift, buf by slo or 

othorwiso hia share in thy undivided funily oslate, movable or 
mamoyablo us ae ae ye 130---146, 162, 189 





ae 








AXXViii ANON. 


takes the share of his docvased parconvr ‘to the exshiadon of his 


widow. andthe vont we 98, 30, 4113, 1.19, IB 17 6, AN Ld 

reprosenty hia deccayod father aut sonluss grandfather in tho ane E 

divided property... os 36, 86, VAD, ATS 7h, Ob Od 
UNMARRIND—- 


daughter takes tho wholo of hor fathor'y divided or aspayate property, 
but is eutitled only to mointonmncy in the ease of hin proporty 


being joint and undivided ou. ie dig Ab AO, ABE 
sister as well aa daughter is entitled to atppert and her nuptiol ex. 
ponaes , os iO Aww os ays on LO, 190 


USAQE—Seo custom : ‘ 
UTERINE BROTHER—See brother, 


Ww 


WASTI-- 


by a widow or fomale heiress whon proved, or: sotually imminont, 
should be vomodied by a court of justica —.., me Whit Go 





WIDOW (Patnt)— - ‘ 
tho word—is omployed with a gonoral import to embraga all tho fee ce ev 
males ontitled to inhorit, tee Ass Cee ANT, 487, 488 49 








inherfts’ in default’ of sons, grandsona, and gront-grunidions, Hor - 
hnaband's proporty held in weveralty, bub where ib iy hold by eo. 

pvoonary, is only ontitlod to muintenanes out of ib... 48, Wey RU 

260, 400, 404, Ab kel 

to tho accumulations of, tho igoomo ,of hor Tushand's 












fiat pr Pythd ‘yhioh hor naa dink autitt «te, 
Odsalb. in, om which wax Saoparately mcprived by % 
ae age vee MO SE EE IBD tay 
Api Brother or hiu widtor, “atbor ita ol hov 
death iy f i 243, 243 
if unchasto, is not ontitiod to inhevitanes —.,, le HOD 254, dz, (ter 
if suspootad of incontinenea upon a good ground, in not ontighut 
to inheritance, but to maintonanes only tes Wor bt 
ones yestod with the right of inheritance is vot Hable to he divaytod 
of it unlods# hor subsequent incontinones wore accompanind by 
dognidintion, that civit death i iis ; Bo. us 
is not bound to live in the family-honse and wilh the kindred of hor 
Intaband, who hava no vight to aompal hor ta tive with Ghent; 
and tho--— coon not forfeit hor right to proporty: av tuntitounies 
mneroly on account of hor going and residing with Jar lamily, or 
Jeaving hor husband's house from any other cause than ubolante 
_ or jpropor purpossa oo , eee aaa Roi, bho 





a if more Lan one, the widows inherlt simultaneously ond divide ‘and 
{ take the estate in equal shaves ees ay 255-259, 278, 403 
1 (Bee 2 Lad. LR. Cal. pp. 270, 271.) 3 
i. if ong--diva after. inheriting her husband's estate, the whole survives 
to the rost,that is, the portion held by the deceased—goes to the 
\ surviving widow or widows, upon whose death it devolves: on the 
collateral or reversionary heirs of the hisband . » 269, 260, 278, 408 
though n—fully reprosonty the estate, and tukes ag heir, she takea a 
special or quatifiod estate, that iaa restricted estate of inheritance : 
sho cannot of her own will, that is without the consent ‘of her 
husband's “heirs, alienate the movable and immovable property of 
hey husband except for special purposes ve 240, 260—268, 
; ; "978, 288, 404, 407, 408, 410, 411, 489 
canvot alignate at pleasure also the accumulated savings of the 
icone of her husband’s property, the proporty acquired with 
such income, ao such. property of her husband aa she recovered * 
‘Dy lnw-nuit, aud also the immovable property that was given to her 
by her husband, ( But seo pp. 651, 662)... 267, 268, 278, 285, 332, 406, 407 
has no power to alienate as sérf-dhan hor husband's estuto, as’ it does 
ot besoin hey séi#- that, but dovolyes at hor death on Azs heirs... 275— 
at ae 278, 286, 288 
acenrllig to ‘tho"Ian) ag current in Mithiléa—can consumo or alicuate 
tho moyables, Dut ig yontricted from alienating tho immovable 
proporty inherited from hor husband — soe 272, 273 






immovable | property, inkorited from her husband, without wlogal 

neecasity or allowable tausa eve tee 273-277, 410, 411 
vontriotions on her powor tovationate are indisponsable from her 

ovtato~ and. indeponddat of .the existonco of hoixs ‘capable of 


taking on hor death,,. a “ on tie 200 
of aman dying without known heirs of kor husband may conyes" 
absolutely against all but tho King ive ies +200, 267 


oun without the consent of the yoversionary leiva alionato the Pequir 
éd portion, aud no moro, of her husband’s property for tho por. 
formance of dots religious or scoulay that are indisponsably 
: necessary, but for tho performance of tho optional religious nota— 
if can alionato only 9 sinall as «+ 260, 288-—~204, 307—~380, 340, 367, 
7 . 383, 407, 408, 410 
be with tho consent of thoso', cL rorstounry heirs who aro likely to bo 
interested in disputing, oan alienate any portion of hor hushand’s 
proporty for any purpose oe 200, 274, 276, 278, 288, 299-294, 410 
oan surrender or rolinguish to tho noxt reyersionary hoir or with 
Nis comment to tha second reversionary hoir the property inherited 
hy hor from hor husband a ne an 206 306 
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in Madyas aud: Bombay also—can lienato the moynble, but not tho + = 
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eae elect a comp oniixd wwe iin a 8 

alienation by a+ of hey husband's property without nt ullowablo 
enuso or legnl neccssity and without the consent of the res aratonnary 
hears fs fungal as oie aie SRB, BBL BAG, UB, + 

alienation by a~betyg invalidated, tho propmty so alienated ubonld 
revert to tha widow, Updgep tat to the revarnomuy hous of hoy 


ree 
husband tos ws ry on Bod <u 
miaking wesle aud Leloly te make waste, may be deprived af poaaa- hd 
sion of tho inhorited property, though nob tho enjoyment of tho 
ineomo thereof ay an ws a5 263 ~s0e 


® convayante by a~for other than allowable causes, of propoty 
which doseonded ta her fam hee usband, i not an act af wanty, © 
which destioya the widow's evtate, and veaty the proporty in the 
reveislonary belts aud tho conveyanoo ie binding during the 
witaw's fife. Cho reversonaty hoita will nob be prociadad oven 
during tho lifo of the widow from commending a mit to decluie ‘ 
that tho convoyatico wax oxocuted for cauiea nob allowable, utd 43 
is, therefore, nob binding beyond (he widow's Hfo, nor will dhe “ i 
roversionary hous ba deprived, shiting the widow's hfe, of thei a ‘. 
remedy against the granteo lo pidvent waste or devtingtion of Ye { 
{ho property, whothor movablo or dumioyablo Pf ais and’ 


ee 


{s not ¢ trustee for the hetra, hut Guly raprodonts tho estate with « i 
imitod power of abonation, and advotue ponionon whieh bar 
a widow, bara tho hoi alivr ho tee ve AG, QS f 
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ry ucereded by fin SALAya, and not by his tet on “ oath, 
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iL anoiout, ato succeeded by Uho fatily owitoin (Ada) Me lee 
. . . 


‘Lou Sanp. 


